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TO 


WILLIAM    H.    PEESCOTT,    ESQ., 

THE  HISTOKIAN  OF   SPAIN,   MEXICO,   AKD  PEKU. 

I  MIGHT,  perhaps,  find  some  excuse  for  dedicating  this  work  to 
you,  in  the  natural  desire  of  connecting  my  own  labors  with  those 
which  have  won  for  you  and  for  our  country  so  much  renown. 
And  even  more  in  the  friendship,  which  began  so  long  ago  we  can- 
not remember  its  beginning ;  and  in  the  long  years,  that  through 
childhood,  youth,  and  manhood,  have  brought  us  upon  the  con- 
fines of  age,  if  not  beyond  them,  has  never  for  a  moment  been 
broken. 

But  neither  of  these  is  my  principal  motive.  That,  I  must 
confess  to  be,  a  strong  and  irrepressible  desire  to  speak  of  your 
father ;  to  express,  however  imperfectly,  my  gratitude  to  him ;  and 
to  execute,  even  in  this  slight  degree,  the  purpose  I  have  long  had, 
of  putting  on  record  my  testimony  to  the  excellence  of  one  who 
stood  for  many  years  at  the  head  of  his  profession,  who  was  my 
master  during  my  apprenticeship  to  the  law,  and  ever  after  my 
revered  instructor  and  invaluable  friend. 

It  was  in  1815  that  I  entered  his  office  as  a  student.  I  had  been 
accustomed  all  my  life  to  see  him  often,  and  hear  him  often  spoken 
of,  for  our  families  were  intimate,  and  he  was  among  my  father's 
most  valued  friends;  and  I  had  always  heard  him  mentioned  with 
a  kind  and  degree  of  respect  that  seemed  to  be  paid  to  him  alone. 
I  knew  that  he  had  held  the  highest  place  in  his  profession  for 
some  years  ;  but  the  regard  and  reverence  generally  accorded  to 
him  were  more  than  any  mere  professional  success  could  win. 
When  I  entered  his  office,  he  had  already  given  up  a  large  part  of 
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his  business.  He  did  not  go  often  into  court ;  but  I  heard  him  in 
some  important  cases,  and  was  a  constant  observer  of  the  relations 
between  him  and  his  numerous  clients.  And  it  was  not  long 
before  I  learned  the  grounds  of  his  high  social  and  professional 
position. 

In  the  first  place,  let  me  speak  of  his  judgment  and  sagacity.  I 
cannot  conceive  of  any  person  possessing,  in  greater  perfection, 
that  admirable  thing  we  call  good  sense.  I  doubt  whether,  in  his 
long  and  active  life,  he  ever  made  any  one  mistake  of  importance. 
Whoever  employed  him  in  any  business,  soon  saw  that  the  wisest 
thing  that  could  be  done  in  his  case,  and  at  every  step  of  it,  was 
always  the  very  thing  that  was  done.  Hence  a  confidence  without 
limit  was  reposed  in  his  opinion ;  and  his  advice  was  accepted  and 
followed  by  all  who  received  it,  as  if  it  made  further  inquiry  or 
consideration  wholly  unnecessary. 

The  next  quality  I  would  mention,  was  a  kindred  and  connected 
one  ;  I  mean  his  perfect  truthfulness.  It  seemed  as  if  he  could 
not  deceive ;  and  if  he  had  the  faculty  originally  he  must  have  lost 
it  by  non-user.  It  made  no  difference  on  which  side  of  a  question 
the  party  propounding  it  to  him  stood  ;  for  his  answer  was  to  the 
question,  and  not  to  the  man.  Whether  he  dealt  with  a  client,  an 
adverse  party,  a  witness,  the  jury,  or  the  court,  he  dealt  with  them 
all  honestly.  He  had,  what  I  am  sorry  to  call  the  rare  quality,  of 
loving  truth  so  well,  that  his  view  of  it  was  not  to  be  distorted  or 
obstructed,  either  by  any  interest  or  any  feeling  of  his  own  or  of 
those  whom  he  represented,  or  by  any  disturbing  influences  of  cir- 
cumstances or  position. 

I  speak  last  of  his  learning,  although  this  was  perhaps  more 
frequently  remarked  upon  than  his  moral  qualities,  however  deeply 
they  were  felt.  He  had  passed  many  years  in  laborious  and  well- 
directed  study ;  for  he  was  led  to  this,  both  by  his  sense  of  duty 
to  his  clients,  and  by  his  sagacity,  which  told  him  that  here  he 
must  find  the  means  of  sound  judgment  and  usefulness  and  suc- 
cess ;  and  also  by  the  love  of  his  profession  and  of  the  law  as  a 
science.    For  many  years  after  he  had  withdrawn  from  the  pro- 
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fession,  both  as  advocate  and  chamber-counsel,  he  still  continued 
his  legal  studies;  and  often  when  I  have  called  upon  him  and 
stated  some  difficult  question  which  had  occurred  in  my  practice, 
he  would  —  not  for  a  fee  —  but  in  his  kindness  to  me,  and  his  love 
of  the  law,  enter  upon  the  investigation  with  the  zeal  of  earlier 
days,  and  give  me  the  whole  benefit  of  his  vast  knowledge  and  his 
unerring  sagacity. 

To  these  qualities  I  must  add  that  of  universal  kindness  and 
unfailing  courtesy.  And  certainly  I  have  given  good  reasons  why 
he  held  so  long  the  headship  of  a  profession  in  which  it  is  not  easy 
to  climb  to  the  high  places,  and  very  difficult  to  hold  them  ;  and 
also,  why,  outside  of  his  profession  and  by  society  at  large,  he  was 
venerated  during  his  long  life  as  few  men  among  us  have  ever 
been.  Let  me  add,  that  while  he  manifested,  wherever  in  the  con- 
duct of  his  affairs  it  was  needed,  the  firmness  and  fearlessness 
that  he  inherited  from  a  father  who  stood  like  a  tower  of  strength 
in  command  of  the  American  forces  at  Bunker  Hill,  he  was  ever, 
and  remarkably,  unassuming,  retiring,  and  modest.  It  is  difficult 
to  believe  that  he  could  not  measure  his  own  success,  or  that  he 
did  not  know  his  high  position ;  but  no  one  ever  heard  a  word  or 
a  tone  from  him  which  indicated  such  knowledge. 

He  was  not  eloquent,  and  never,  to  my  knowledge,  attempted  to 
be ;  and  yet  he  was  a  most  successful  advocate.  It  was  his  pur- 
pose and  endeavor  to  do  for  every  client,  and  in  every  case,  all 
that  could  be  done  by  learning,  sense,  industry,  and  honesty  ;  this 
he  knew  he  could  do,  and  did.  And  more  than  this  he  had  no 
desire  to  do. 

Such  was  William  Prescott.  When  he  died  in  1844,  at  the 
age  of  82,  I  had  known  him  intimately  for  twenty-nine  years,  and 
had  known  of  him  many  more.  And  I  never  yet  heard  a  word 
spoken,  and  I  never  heard  of  a  word  spoken,  to  his  disparagement 
or  dispraise,  during  his  long  life  or  since  its  close,  by  any  person 
whomsoever;  nor  even  have  I  heard  the  "but"  or  "if"  with 
which  many  indulge  themselves  in  qualifying  and  clouding  the 
commendation  they  cannot  but  render.    He  has  left  behind  him 
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no  brilliant  speeches  to  be  remembered  and  quoted ;  no  books  in 
which  the  fruits  of  his  learning  and  wisdom  were  gathered  and 
preserved ;  and  they  who  knew  him  are  passing  away,  and  already 
his  reputation  is  becoming  traditional.  And  very  glad  shall  I  be, 
if,  by  this  slight  memorial,  I  may,  for  a  single  moment,  arrest  the 
waves  of  time,  in  their  advancing  flow  over  the  sands  in  which  are 
written  his  name,  and  the  names  of  many  others  of  our  best  and 
greatest. 

THEOPHILUS    PARSONS. 
Cambbidoe,  October,  1863. 
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In  this  edition  the  text  with  slight  exceptions  remains 
unchanged  from  the  last  edition.  In  a  very  few  instances, 
where  statements  were  obviously  wrong  or  misleading,  a 
sentence  or  paragraph  has  been  omitted.  But  this  has 
been  done  only  when  it  was  possible  without  changing 
the  sense  of  the  context,  and  when  the  necessity  for  it 
seemed  clear.  In  a  few  instances,  also,  under  like  cir- 
cumstances, a  word  or  a  sentence  has  been  changed  or 
inserted,  the  altered  or  added  words  being  inclosed  in 
brackets.  In  dealing  with  the  notes,  greater  freedom  has 
been  used.  Very  many  of  the  notes  of  the  editor  of  the 
last  edition  and  a  few  notes  by  Professor  Parsons  have 
been  omitted  altogether,  such  matter  in  them  as  it  was 
deemed  desirable  to  retain  being  incorporated  in  new 
notes.  In  order  to  make  room  for  new  matter,  omissions 
also  have  been  made  of  portions  of  a  number  of  the  notesi 
of  Professor  Parsons,  consisting  chiefly  of  quotations  from 
the  opinions  of  cases  which  no  longer  are  of  sufficient 
comparative  importance  in  the  law  to  justify  the  full 
quotations  made  from  them  in  former  editions.  It  is 
believed  that  nothing  of  material  value  to  the  book  has 
been  omitted.  Whenever  additions  have  been  incorpo- 
rated by  the  present  editor  in  the  notes  of  the  last  edition, 
the  added  matter  has  been  inserted  in  brackets,  except 
simple  citations  of  cumulative  authorities.     Many  of  the 
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notes  of  the  editor  of  the  seventh  edition,  William  V. 
Kellen,  Esquire,  have  been  retained,  and  are  indicated 
by  the  letter  K.  appended  to  them.  The  notes  having' 
the  authority  of  Professor  Parsons  are  printed  in  parallel 
columns ;  the  notes  by  the  editors  of  the  seventh  edi- 
tion and  of  this  edition  are  printed  continuously  across 
the  page. 

In  a  book  of  such  scope,  it  is  impossible,  without  ex- 
ceeding proper  limits,  and  if  it  were  possible  it  would  be 
undesirable,  to  cite  all  pertinent  decisions.  No  attempt 
at  this  sort  of  completeness  has  been  made.  Especially, 
where  a  number  of  decisions  in  a  single  jurisdiction 
are  merely  cumulative,  and  the  latest  decision  aflfords 
ready  reference  to  the  earlier,  it  has  been  deemed  suffi- 
cient to  cite  the  latest  case  only.  An  exception  to  this 
rule  has  been  made  in  favor  of  cases  which  for  any  rea- 
son are  of  more  than  ordinary  importance.  On  the  other 
hand,  the  editor  has  not  confined  his  work  wholly  to  the 
cases  decided  in  the  decade  which  has  elapsed  since  the 
publication  of  the  seventh  edition,  but,  for  the  sake  of 
making  his  notes  complete,  has  frequently  cited  earlier 
cases.  In  spite  of  the  endeavor  to  restrict  the  citation  of 
cases  to  such  as  were  of  value,  and  the  omission,  on 
account  of  the  citation  of  later  decisions,  of  not  a  few 
cases  cited  in  the  last  edition,  the  number  of  cases  cited 
in  this  edition  exceeds  by  about  five  thousand  the  num- 
ber cited  in  the  seventh  edition. 

SAMUEL   WILLISTOX. 
Cambridge,  October,  1893. 
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THE   LAW  OF    CONTRACTS. 


PEELIMINAEY   CHAPTEE. 
SECTION  I. 

OF   THE    EXTENT   AND   SCOPE   OF    THE   LAW   OF   CONTRACTS. 

The  Law  of  Contracts,  in  its  widest  extent,  may  be  regarded 
as  including  nearly  all  the  law  which  regulates  the  relations  of 
human  life.  Indeed,  it  may  be  looked-  upon  as  the  basis  of 
human  .pociety.  All  social  life  presumes  it,  and  rests  upon  it ; 
for  out  of  contracts  express  or  implied,  declared  or  understood, 
grow  all  rights,  all  duties,  all  obligations,  and  all  law.  Almost 
the  whole  procedure  of  human  life  implies,  or,  rather,  is,  the 
continual  fulfilment  of  contracts. 

Even  those  duties,  or  those  acts  of  kindness  and  affection, 
which  may  seem  most  remote  from  contract  or  compulsion  of  any 
kind,  are  nevertheless  within  the  scope  of  the  obligation  of  con- 
tracts. The  parental  love  which  provides  for  the  infant  when, 
in  the  beginning  of  its  life,  it  can  do  nothing  for  itself,  nor  care 
for  itself,  would  seem  to  be  so  pure  an  offering  of  affection,  that 
the  idea  of  a  contract  could  in  no  way  belong  to  it.  But  even 
here,  although  these  duties  are  generally  discharged  from  a 
feeling  which  borrows  no  strength  from  a  sense  of  obligation, 
there  is  still  such  an  obligation.  It  is  implied  by  the  cares  of 
the  past,  which  have  perpetuated  society  from  generation  to 
generation ;  by  that  absolute  necessity  which  makes  *  the  *  4 
performance  of  these  duties  the  condition  of  the  preservation 
of  human  life ;  and  by  the  implied  obligation  on  the  part  of  the 
unconscious  objects  of  this  care,  that  when,  by  its  means,  they 
shall  have  grown  into  strength,  and  age  has  brought  weakness 
upon  those  to  whom  they  are  thus  indebted,  they  will  acknowl- 
edge and  repay  the  debt.     Indeed,  the  law  recognizes  and  enforces 
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this  obligation,  to  a  certain  degree,  on  both  sides,  as  will  be 
shown  hereafter. 

It  would  be  easy  to  go  further,  and  show  that  in  all  the  rela- 
tions of  social  life,  its  good  order  and  prosperity  depend  upon  the 
due  fulfilment  of  the  contracts  which  bind  all  to  all.  Sometimes 
these  contracts  are  deliberately  expressed  with  all  the  precision 
of  law,  and  are  armed  with  all  its  sanctions.  More  frequently 
,  they  are,  though  still  expressed,  simpler  in  form  and  more  gen- 
eral in  language,  and  leave  more  to  the  intelligence,  the  justice, 
and  honesty  of  the  parties.  Far  more  frequently  they  are  not 
expressed  at  all ;  and  for  their  definition  and  extent  we  must  look 
to  the  common  principles  which  all  are  supposed  to  understand 
and  acknowledge.  In  this  sense,  contract  is  co-ordinate  and 
commensurate  with  duty ;  and  it  is  a  familiar  principle  of  the 
law,  of  which  we  shall  have  much  to  say  hereafter, and  which  has 
a  wide,  though  far  from  a  universal  application,  that  whatsoever  it 
is  certain  that  a  man  ought  to  do,  that  the  law  supposes  him  to 
have  promised  to  do.  "  Implied  contracts, "  says  Blackstone  (vol. 
ii.  p.  443),  ''  are  such  as  reason  and  justice  dictate,  and  which, 
therefore,  the  law  presumes  that  every  man  undertakes  to  per- 
form. "  These  contracts  form  the  warp  and  woof  of  actual  life. 
If  they  were  wholly  disregarded,  the  movement  of  society  would 
be  arrested.  And  in  so  far  as  they  are  disregarded,  that  movement 
is  impeded  or  disordered. 

If  all  contracts,  express  or  implied,  were  carried  into  full  effect, 
the  law  would  have  no  office  but  that  of  instructor  or  adviser.  It  is 
because  they  are  not  all  carried  into  effect,  and  it  is  that  they  may 
be  carried  into  effect,  that  the  law  exercises  a  compulsory  power.  - 

Hence  is  the  necessity  of  law ;  and  the  well-being  of  society 
depends  upon,  and  may  be  measured  by,  the  degree  in  which 

*  5    *  the  law  construes  and  interprets  all  contracts  wisely  ;  elim- 

inates from  them  whatever  is  of  fraud  or  error,  or  otherwise 
wrongful ;  and  carries  th  m  out  into  their  full  and  proper  effect 
and  execution.  These,  then,  are  the  results  which  the  law  seeks. 
And  it  seeks  these  results  by  means  of  principles;  that  is,  by 
nieans  of  truths,  ascertained,  defined,  and  so  expressed  as  to  be 
practical  and  operative.  There  are  many  of  the  rules  of  law 
which  do  not  come  within  this  definition  of  principles.  They 
are  formal  or  technical ;  but  they  are  in  force  because  they  are 
believed  to  be  subsidiary  to,  and  needed  or  useful  for  the  compre- 
hension, application,  and  enforcement  of  principles ;  and  these 
formal  rules  derive  their  whole  power  and  value  from  the  princi- 
ples which  they  explain  or  enforce  and  carry  into  effect. 
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It  is  said  that  the  law  seeks  these  results  by  means  of  princi- 
ples ;  and  these  again,  in  their  most  general  form,  may  be  said  to 
be,  first,  those  rules  of  construction  and  interpretation  which 
have  for  their  object  to  find  in  a  contract  a  meaning  which  is 
honest,  sensible,  and  just,  without  doing  violence  to  the  expres- 
sions of  the  parties,  or  making  a  new  contract  for  them;  and, 
secondly,  those  which  discharge  from  a  contract  whatever  would 
bring  upon  it  the  fatal  taint  of  fraud,  or  is  founded  upon  error  or 
accident,  or  would  work  an  injury.  And  if  these  elements  of 
wrong  are  so  far  vital  to  any  contract,  that  when  they  are 
removed  it  perishes,  then  the  law  annuls  or  refuses  to  enforce 
that  contract,  unless  a  still  greater  mischief  would  thereby  be 
done. 

Subsidiary  to  these  are  the  rules  and  processes  of  the  law,  by 
means  whereof  a  contract,  which  in  itself  is  good,  and  has  been 
properly  construed,  and  is  free  from  all  removable  elements  of 
wrong,  is  enforced,  or  carried  into  execution. 


♦SECTION  II.  *6 

DEFINITION   OF   CONTRACTS. 

A'  contract,  in  legal  contemplation,  is  an  agreement  between 
two  or  more  parties,  for  the  doing  or  the  not  doing  of  some  par- 
ticular thing,  (a)  * 

It  has  been  said  that  the  word  "  agreement"  is  derived  from  the 
phrase  "  aggregatio  mentium.  "  (b)  This  is  at  least  doubtful,  and 
was  probably  suggested  by  the  wish  to  illustrate  that  principle  of 
the  law  of  contracts  which  makes  an  agreement  of  the  minds  of 
the  parties  or  the  consent  and  harmony  of  their  intentions,  essen- 

(a)  "A  contract  is  an  agreement  in  ought  to  meet  together,  for  a  contract  is 

which  a  party  nndertakes  to  do,  or  not  to  derived  from  con  and  trahere,  which  is  a 

do,  a  particular  thing."     Marshall,  C.  J.,  drawing  together,  so  as  in  contracts  every 

Sturges  V.  Crowninshield,  4  Wheat.  197.  thing  which  is  requisite  ought  to  concur 

—  "A    contract  is   an   agreement,   upon  and  meet  together;  namely,  the  consid- 

sufBcient  consideration,  to  do  or  not  to  do  eration,  of  the  one  side,  and  the  sale  or 

a  particular  thing."    2  Bl.  Com.  446.  —  the  promise  on  the  other  side.    But  to 

In   Sidenham   and   Worlington's   case,  2  maintain  an  action  upon  au  assumpsit,  the 

Leon.  224,  22.'i,  which  was  an  assumpsit,  same  is  not  requisite,  for  it  is  sufficient  if 

founded  upon  an  executed  consideration,  there  be  a  moving  cause,  or  consideration 

Perinm,3.,  conceived  that  the  action  did  precedent,  for  which  cause  or  considera- 

well  lie,  and  he  said  there  was  a  great  tion  the  promise  was  made." 
difference  between  roniracis  and  that  case  :         (i)  Per  Pollard,  Serjeant,  arguendo  in 

'For  in  contracts  upon  sale,  the  consid-  Eeniger  u.  Fogossa,  Plowd.  17. 


eration  and    the  promise,  and  the  sale. 
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tial.     We  shall  presently  see  that  they  must  propose  and  mean 
the  same  thing,  and  in  the  same  sense. 

The  -word  "  contract  "  is  of  comparatively  recent  use,  as  a  law- 
term.  Formerly,  courts  and  lawyers  spoke  only  of  "  obliga- 
tions, "  (c)  —  meaning  thereby  "  bonds, "  in  which  the  word, 
"  oblige  "  is  commonly  used  as  one  of  the  technical  and  formal 
terms,  — "  covenants, "  and  "  agreements, "  which  last  word  was 
used  as  we  now  use  the  word  "  contract. "  The  word  "  promise  " 
is  often  used  in  instruments,  and  sometimes  in  legal  proceedings. 
"  Agreement  "  is  seldom  applied  to  specialties ;  "  contract  "  is  gen- 
erally confined  to  simple  contracts ;  and  "  promise  "  refers  to 

*  7    the  engagement  of  a  party  *  without  reference  to  the  reasons 

or  considerations  for  it,  or  the  duties  of  other  parties. 
In  the  above  definition  of  a  contract,  no  mention  is  made  of  the 
consideration.  The  Statute  of  Frauds  requires,  in  many  cases, 
and  for  many  purposes,  that  the  "  agreement "  shall  be  in  writing, 
and  some  note  or  memorandum  thereof  be  signed  by  the  party 
sought  to  be  charged.  Under  this  provision,  it  has  been  much 
controverted  whether  the  word  "  agreement  "  so  far  implies  a 
"  consideration, "  that  this  also  must  be  in  writing.  This  ques- 
tion will  be  considered  in  a  subsequent  part  of  this  work,  (d) 
We  have  not  included  the  consideration  in  the  definition  of  the 
contract,  because  we  do  not  regard  it  as,  of  itself,  an  essential 
part  thereof.  But  for  practical  purposes  it  is  made  so  by  some 
important  and  very  influential  rules,  and  we  shall  treat  of  the 
consideration  as  one  of  the  elements  of  a  legal  contract. 


SECTION  III. 

CLASSIFICATION   OF   CONTRACTS. 

The  most  general  division  of  contracts  is  into  contracts  by 
specialty,  and  simple  contracts.  ^ 

(c)  See  the  Abridgments  of  Brooke,        (d)  Vol.  m.  *  14-*  16. 
Rolle,  Bacon,  &c. 

1  Contracts  are  also  divided  into  express  contracts  and  implied  contracts.  Con- 
tracts are  express  when  their  terms  are  stated  by  the  parties  in  writing  or  verbally. 
Contracts  are  implied  when  their  terms  must  be  gathered  wholly  or  in  part  from  the 
acts  of  the  parties.  The  distinction  between  the  two  classes  relates  simply  to  the 
manner  in  which  the  parties  have  expressed  their  agreement,  and  consequently  affects 
the  nature  of  the  evidence  by  which  the  agreement  can  be  proved  rather  than  the 
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Contracts  by  specialty  are  those  which  are  reduced  to  writing 
and  attested  by  a  seal -or,  to  use  the  common  phrase,  contracts 
under  seal;  and  contracts  of  record.     These  last  are  judgments 
recognizances,  and  statutes  staple.     But  the  term  "  contracts  by 
specialty  "  is  sometimes  confined  to  contracts  under  seal 

Simple  contracts  are  all  those  which  are  not  contracts  by 
specialty.  It  is  not  accurate  in  point  of  language  to  distinguish 
between  verbal  contracts  and  written  contracts ;  for  whether  the 
words  are  written  or  spoken,  the  contracts  are  equally  verbal,  or 
expressed  in  words.  Nor  is  it  accurate  in  point  of  law  to 
*  distinguish  between  written  and  parol  contracts,  (e)  For  *  8 
whether  they  be  written  or  only  spoken,  they  are,  in  law,  if 
not  sealed,  equally  and  only  parol  contracts.  For  some  pur- 
poses, and  especially  by  the  requirements  of  the  Statute  of  Frauds, 
the  evidence  of  the  contract  must  be  in  writing ;  and  when  it  is 
in  writing,  some  peculiar  rules  of  law  apply  to  it.  (f)  But  it  is 
a  mistake  to  rest  upon  this  a  legal  distinction  between  written 
and  oral  contracts;  and  from  this  mistake  some  confusion  has 
arisen,  (g) 

The  essentials  of  a  legal  contract,  of  which  we  shall  now  pro- 

(e)  "The     law    makes    no    distinction  this  sense  it  is  unquestionably  true,  as 

in    contracts,    except  between    contracts  Lord  Ellenborough  said  in  Hoare  v.  Gra- 

which  are,  and  contracts  which  are  not,  ham,  3   Camp.   57,  that  to   incorporate 

under  seal      I  recollect  one  of  the  most  with  a  written  contract  an  incongruous 

learned  judges  who  ever  sat  upon  this  or  parol  condition,  is  contrary  to  first  prin- 

any  other  bench,  being  very  angry  when  ciples. 

a  distinction  was  attempted  to  be  taken  (9)  Wilmot,  J.,  Pillans  v.  Van  Mierop, 
between  parol  and  written  contracts,  and  3  Burr.  1670-1,  and  Parker,  J.,  Stack- 
saying,  'They  are  all  parol,  unless  under  pole  v.  Arnold,  11  Mass.  27,  3o[  recog- 
seal.' "  Lord  Abinqer,  C.  B.,  in  Beckham  nize  three  classes  of  contracts,  but  are 
V.  Drake,  9  M.  &  W.  92.  not  sustained   by  the   authorities.      See 

(/)  And  independently  of  the  statute,  Eann     v.    Hughes,    7    T.    R.    350,    n  ; 

a    ifamiliar,  rule    of    judicial     procedure  Thacher  v.  Dinsmore,  5  Mass.  299,  301; 

forbids    the    contradiction,   by  <one    sort  Cook    v.    Bradley,    7   Conn.    57 ;   Union 

of    evidence,   of   a  state  of    things    de-  Turnpike  Co.  v.  Jenkins,  1  Caines,  386. 
clared  to  exist  by  a   higher   sort      In 

nature  of  the  contract  itself.  Some  confusion  has  arisen  by  the  use  of  the  words  "  implied 
contracts  "  in  a  broader  sense,  as  by  Blackstone  in  the  passage  quoted  suprn,  *4,  to  include 
obligations  imposed  by  law  regardless  of  the  intention  of  the  parties,  and  the  phrase, 
contracts  implied  in  law,  has  been  applied  to  such  obligations  to  distinguish  them  from 
contracts  implied  from  the  acts  of  the  parties.  As  the  only  resemblance  such  obliga- 
tions bear  to  contracts  properly  so  called  is  in  the  form  of  remedy  allowed  for  their 
enforcement,  quasi  contracts  is  a  more  accurate  name  for  them.  As  to  the  nature  of 
quasi  contracts  and  the  importance  of  distinguishing  them  from  true  contracts,  see 
Speake  v.  Richards,  Hob.  206 ;  Hodsden  v.  Harridge,  2  Saund.  64 ;  Cockram  v.  Welby, 
2  Mod  212;  Phillips  v.  Homfray,  24  Ch.  D.  439;  Steamship  Company  v.  Joliffe,  2 
Wall.  450 ;  State  of  Louisiana  v.  Mayor  and  Administrators  of  New  Orleans,  109 
U.  S.  285 ;  Inhabitants  of  Milford  v.  Commonwealth,  144  Ma-ss.  64 ;  Woods  v.  Ayres, 
39  Mich.  345  ;  Sceva  v.  True,  53  N.  H.  627 ;  People  v.  Speir,  77  N.  T.  144 ;  Maine, 
Ancient  Law,  4th  ed.,  343-344 ;  2  Austin's  Jurisprudence,  4th  ed.,  944;  Ames,  His- 
tory of  Assumpsit,  2  Harvard  Law  Review,  63,  64.    ■ 
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ceed  to  treat,  are,  first,  the  Parties,  for  we  cannot  conceive  of  a 
contract  which  has  no  parties ;  secondly,  the  Consideration,  for 
this  is,  in  legal  contemplation,  the  cause  of  the  contract ;  thirdly, 
the  Assent  of  the  Parties,  without  which  there  is  in  law  no  con- 
tract ;  and  fourthly,  the  Subject-Matter  of  the  Contract,  or  what 
the  parties  to  it  propose  as  its  effect. 
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OF  PARTIES  TO  A  CONTRACT. 


CHAPTER  I. 

CLASSIFICATION   OF  PAKTIES. 

Parties  may  act  independently  and  severally,  or  jointly,  or 
jointly  and  severally. 

They  may  act  as  representative  of  others,  as 

Agents, 

Factors  or  Brokers, 

Servants, 

Attorneys, 

Trustees, 

Executors  or  Administrators, 

Guardians. 
They  may  act  in  a  collective  capacity,  as 

Corporations, 

Joint-Stock  Companies, 

Partnerships. 
They  may  be  New  Parties, 

By  Novation, 

By  Assignment. 

By  Indorsement. 
They  may  be  Parties  disabled  in  whole  or  in  part,  as 

Infants, 

Married  Women, 
*  Non  Compotes  Mentis,  *  10 

Drunkards, 

Spendthrifts, 

Seamen, 

Persons  under  Duress, 

Aliens, 

Outlaws, 

Attainted, 

Excommunicated. 
These  subjects  we  will  proceed  to  consider  separately. 
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*CHAPTEE  II. 


of  joint  parties. 
Sect.  I.  —  Whether  Parties  are  Joint  or  Several. 

Wherever  an  obligation  is  undertaken  by  two  or  more,  or  a 
right  given  to  two  or  more,  it  is  the  general  presumption  of  law 
that  it  is  a  joint  obligation  or  right.  Words  of  express  joinder 
are  not  necessary  for  this  purpose ;  but  on  the  other  hand,  there 
should  be  words  of  severance,  in  order  to  produce  a  several 
responsibility  or  a  several  right,  (a) 

Whether  the  liability  incurred  is  joint,  or  several,  or  such  that 
it  is  either  joint  or  several  at  the  election  of  the  other  contracting 
party,  depends  (the  rule  above  stated  being  kept  in  view)  upon  the 
terms  of  the  contract,  if  they  are  express ;  and  where  they  are 
not  express,  upon  the  intention  of  the  parties  as  gathered 
*  12    from  all   the  circumstances  of    the  case.  (&)     It  may  *be 


(«)  Hill  V.  Tucker,  1  Taunt.  7 ;  Hat- 
sail  V.  Griffith,  4  Tyr.  487  ;  King  v. 
Hoare,  13  M.  &  W.  499,  per  Parke,  B. ; 
English  V.  Blundell,  8  C.  &  P.  332; 
Yorks  V.  Peck,  14  Barb.  644.  —  With  re- 
spect to  instruments  under  seal,  it  is  said 
ia  Shep.  Touch.  373  :  "If  two,  three,  or 
more  bind  themselves  in  an  obligation, 
thus,  obligamus  nos,  and  say  no  more,  the 
obligation  is,  and  shall  be  taken  to  be,  joint 
only,  and  not  several."  And  see  Ehle  v. 
Purdy,  6  Wend.  629.  —  If  an  instrument, 
worded  in  the  singular,  is  executed  by 
several,  the  obligation  is  a  joint  and 
several  one;  and  those  who  thus  execute 
it  may  be  sued  either  separately  or  to- 
gether. Heminenway  v.  .Stone,  7  Mass. 
58;  Van  Alstyne  v.  Van  Slyck,  10  Barb. 
383;  Wallace  r,  Jewell,  21  O.  St.  163; 
Powell,  J.,  Sayer  v.  Chaytor,  1  Lutw. 
69,5,  697  ;  Marsh  v.  Ward,  Peake,  Cas. 
130;  Clerk  v.  Ulack.stock,  Holt.  474; 
and  see  Hall  v.  Smith,  1  B.  &  C.  407, 
See   also   Crosby   v.  Jeroloman,  37    Ind. 

264,  274,  citing  the  text  with  approval. 
But,   in   Slater   v.    Magraw,  12  G.   &  J. 

265,  where  (on  the  sale  of  a  negro)  the 
form  of  the  covenant  was,  "  I  do  here- 
by obligate  to  give    the    said    William 
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Slater  a  good  title  for  said  boy  when 
called  on.  W.  M.  F.  Magraw  (seal). 
Security  :  George  H.  Dutton  (seal)," 
—  a  demurrer  to  a  count  declaring  on 
this  as  a  joint  and  several  covenant, 
was  sustained,  and  the  court  held  that 
the  covenant  to  convey  the  title  was 
the  covenant  of  Magraw  alone  ;  that  the 
covenant  of  Dutton  was  a  several  cov- 
enant as  surety  that  Magraw  would 
make  the  title  when  called  on  for  that 
purpose ;  and  that  therefore  an  action 
on  the  covenant  to  convey  could  not  be 
maintained  against  them  jointly.  See, 
also,  De  Bidder  v.  Schermerhorn,  10 
Barb.  638  ;  Allen  v.  Fosgate,  1 1  How. 
Pr.  218. 

(h)  Wilde,  J.,  in  Peckham  v.  North 
Parish  in  Haverhill,  16  Pick.  274,  283 
In  the  following  cases  the  liability  was 
held  to  be  joint :  Wigmore  and  Wells' 
case,  3  Leon,  206;  Wightman  v.  Chart- 
man,  Gould,  83 ;  Anonymous,  Moore, 
260;  Coleman  v.  Sherwin,  1  Salk.  137, 
1  Sbow.  79;  Byers  v.  Dobey,  1  H.  Bl. 
236;  Exall  v.  Partridge,  8  T.  R.  308; 
Wathen  v.  Sandvs,  2  Camp.  640;  For- 
.ster  V.  Taylor,  3  id.  49 ;  Eaden  v.  Titch- 
marsh,  1  A.  &  E.  691 ;  London  Gaa  Light 


CH.  II.] 


OP  JOINT  PARTIES. 
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doubted,  however,  whether  any  thing  less*  than  express  words 
can  raise  a  liability  which  shall  be  at  once  a  joint  and  a  several 
liability. 

Where  the  obligation  is  joint  and  several,  an  ancient  and 
familiar  rule  of  law  forbids  it  to  be  treated  as  several  as  to  some 
of  the  obligors,  and  joint  as  to  the  rest.  The  obligee  has  the 
right  of  choice  between  the  two  methods  of  proceeding;  but  he 
must  resort  to  one  or  the  other  exclusively,  and  cannot  combine 
both ;  that  is,  he  must  proceed  either  severally  against  each,  or 
jointly  against  all.(c)i 


Co.  V.  NichoUs,  2  C.  &  P  365  ;  Phillips  v. 
Bonsall,  2  Binn.  138  In  the  followiug 
cases  the  liability  was  held  to  be  several  ; 
39  H.  6,  9,  pi.  15;  Bro.  Abr.  Covenant, 
pi.  27  ;  s.  c.  Viner  Abr.  Covenant  (M.  a.), 
pi.  1,  2 ;  s.  c.  Mathewson's  case,  5  Rep.  22  ; 
Brown  v.  Doyle,  3  Camp.  51,  n.;  Gibson 
r.  Lupton,  9  Bing.  303 ;  Collins  v.  Prosser, 
1  B.  &  C.  682 ;  Hudson  v.  Robinson,  4  M. 
&  Sel.  475 ;  Smith  v.  Pocklington,  1  Cr.  & 
J.  445 ;  Fell  v.  Goslin,  7  Exch.  185 ;  Harris 
V.  Campbell,  4  Dana,  586 ;  M'Cready  v. 
Freedly,  3  Rawle,  251 ;  Ernst  v.  Bartle, 
1  Johns.  Cas.  319  ;  Ludlow  v.  McCrea,  1 
Wend.  228;  Howe  v.  Handley,  25  Me. 
116;  Commercial  Bant  k.  Gorham,  11  R. 
I.  162  In  the  following  cases  the  lia- 
bility was  held  to  he  Joint  and  several: 
Constable  u.  Clobery,  Pop.  161;  Burden 
V.  Ferrers,  1  Sid.  189;  Hankinson  v.  San- 
dilaus,  Cro.  J.  322 ;  Linn  v.  Crossing,  2 
Roll.  Abr.  148,  Obligation  (G) ;  Lilly  v. 
Hodges,  1  Stra.  553, 8  Mod.  166 ;  Robinson 
V.  Walker,  1  Salk.  393,  7  Mod.  153.  The 
words  there  were,  conveniunt  pro  se  et  quo- 
libet  eorum.  But  Holt,  C.  J.,  dissenting 
from  the  majority,  thought  this  might  be 
considered  joint  by  reason  of  the  word 
of  agreement  {conveniunt}  being  in  the 
plural,  and  not  being  repeated  in  the 
singular,  so  as  to  express  a  distinct  sev- 
eral promise.  Bolton  i'.  Lee,  2  Lev.  56 ; 
Sewer  v.  Bradfleld,  Cro.  E  422 ;  May  v. 
Woodward,  Freem.  248;  Enys  v.  Don- 
nithorne,  2  Burr.  1190;  Mansell  w.  Bur- 
redge,  7  T.  R.  352 ;  Bangor  Bank  v. 
Treat,  6  Greenl.  207. 

(c)  Streatfield  v.  Halliday,  3  T.  R.  782  ; 
Cabell  v.  Vaughan,  1  Wms.  Saund.  291, 
f,  n.  4 ;  Bangor  Bank  v.  Treat,  6  Greenl. 
207  In  the  case  of  a  joint  and  several 
debt,  judgment  (without  satisfaction)  re- 
covered against  one  of  the  debtors  is  no 
bar  to  an  action  against  another.  Per 
Popham,  C.  J.,  Brown  v  Wootton,  Cro.  J. 
74,  cited  by  Parke,  B.,  in  King  v.  Hoare, 


13  M.&W.5C4.  But  a  judgment,  though 
unsatisfied,  recovered  against  one  of  two 
joint  debtors,  is  a  bar  to  an  action  against 
the  other,  or  to  an  action  against  both. 
3  Kent's  Com.  30;  Ward  «.  Johnson,  13 
Mass.  148;  Kingsley  v.  Davis,  104  Mass. 
178;  Cowley  v.  Patch,  120  Mass.  137; 
Candee  v.  Smith,  93  N.  Y.  349 ;  King  v. 
Hoare,  13  M  &  W.  494 ;  Kendall  v.  Ham- 
ilton, 4  App  Cas.  504.  But  Collins  v. 
Lemasters,  1  Bail.  348 ;  Treasurers  v. 
Bates,  2  Bail.  362  ;  Sheehy  v.  Mande- 
ville,  6  Cranch,  253 ,  Harbeck  i-.  Pupin, 
123  N.  Y.  115  (statutory),  are  contra.  In 
King  v.  Hoare,  13  M.  &  W.  494,  Sheehy 
V  Mandeville  was  cited,  but,  Parke,  B., 
giving  the  judgment  of  the  court,  ob- 
served :  "  During  the  argument,  a  decision 
of  the  Chief  Justice  Marshall,  in  the  Su- 
preme Court  of  the  United  States,  was 
cited  as  being  contrary  to  the  conclusion 
this  court  has  come  to ;  the  case  is  that  of 
Sheehy  v.  Mandeville.  We  need  not  say 
we  have  the  greatest  respect  for  every 
decision  of  that  eminent  judge;  but  the 
reasoning  attributed  to  him  by  that  re- 
port is  not  satisfactory  to  us;  and  we 
nave  since  been  furnished  with  a  report 
of  a  subsequent  case,  in  which  that  au- 
thority was  cited  and  considered,  and  iu 
which  the  Supreme  Judicial  Court  of 
Massachusetts  decided  that,  in  an  action 
against  two  on  a  joint  note,  a  judg- 
ment against  one  was  a  bar.  Ward  v. 
Johnson,  13  Tyng.  148."  In  Robertson  v. 
Smith,  1 8  Johns.  484,  which  was  the  case 
of  a  solvent  dormant  partner,  discovered 
after  judgment  obtained  against  the  in- 
solvent ostensible  partner,  Spencer,  J., 
while  holding  the  plaintiff's  action  to  be 
barred,  suggested  that  the  court  on  ap- 
plication might  be  induced  to  vacate  tlie 
former  judgment.  Where  one  contracts 
in  writing  with  three  persons  to  give  a 
bill  of  SEile  of  two-thirds  of  a  vessel  to 
two  of  them,  and  of  one -third  to  the 


1  But  see  in  re  Davison,  13  Q.  B.  D.  50. 
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*  14  THE   LAW   OF   CONTRACTS.  [BOOK   I. 

*  13        *  The  question  whether  the  eight  under  a  contract  is  joint 

or  otherwise,  enters  more  intimately  into  the  nature  of  the 
contract,  and  therefore  is  of  more  importance;  and  it  is  at  the 
same  time  of  greater  difficulty. 

As  a  contract  with  several  persons,  for  the  payment  to  them  of 
a  sum  of  money,  is  a  joint  contract  with  all,  and  all  the  payees 
have  therein  a  joint  interest,  so  that  no  one  can  sue  alone  for  his 
proportion ;  so,  the  designating  of  the  share  of  each  will  not 
create  such  a  severance  of  interest  as  to  sustain  a  several  action ; 
but  all  must  join  in  an  action  for  the  whole,  (c?)  But  if  the  con- 
tract contains  distinct  grants,  or  promises  of  distinct  sums  to 
distinct  payees,  they  would  then  have  several  interests,  and  cer- 
tainly may,  perhaps  must,  bring  separate  actions.  («) 

Where  there  are  three  or  more  obligees  or  promisees,  the  con- 
tract, if  treated  as  joint  by  any,  must  be  treated  as  joint  by  all. 
In  no  case  can  two  sue  together,  leaving  the  other  to  seek  his 
remedy  upon  the  same  contract,  by  himself.  (/) 

If  a  contract  which  is  expressly  and  in  its  very  terms  joint 
and  several,  be  made  with  divers  persons,  but  for  the  pay- 

*  14    ment  *  of  a  sum  or  the  accruing  of  some  other  benefit  to 

one  of  them  only,  all  must  join  in  a  suit  upon  that  con- 
tract ;  ig)  because  but  one  thing  is  to  be  done,  and  all  have  a 
legal  interest  in  the  performance  of  that  thing,  although  but  one 

other,  and,  in  pursuance  of  the  contract,  Servants  v.  James,  10  B.  &  C.  410.    See 

does  convey  two-thirds;  this  is  not  a  sev-  also  Ford  v.  Bronaugh,  II  B.  Mon.  14. 
erance  of  the  cause  of  action,  and  a  suit  ( /)   Contra,   Bro.  Abr.  Covenant,  49. 

may  be  maintained  for  the  price  against  A  man  covenanted  witlj  twenty,  and  with 

the  whole.    Marshall  w.  Smith,  1 5  Me.  each  of  them,  to  make  certain  sea-banks ; 

17.  and  by  his  not  doing  it  the  land  of  two 

(d)  Lane  v.  Drinkwater,  5  Tyr.  40,  1  was  overflowed  to  their  injury.  Held  by 
C,  M.  &  R.  599  ;  Byrne  «.  Fitzhugh,  5  the  court,  that  these  two  could  have  their 
Tyr.  54,  1  C  ,  M.  &  R.  613.  action  of  covenant  without  the  others. 

(e)  The  master  of  a  vessel  covenanted  "Qucere,"  adds  Brooke,  "  for  it  seems  that 
with  the  several  part-owners  and  their  each  should  bring  an  action  by  himself," 
several  and  respective  executors,  adminis-  The  criticism  of  Brooke  is  undoubtedly 
trators,  and  assigns,  to  pay  certain  mon-  well  founded.  It  may  be  questioned, 
eys  to  them  and  to  tlieir  several  and  moreover,  whether  this  case  is  authority 
respective  executors,  &c.,  at  a  certain  even  to  give  such  a  covenant  the  legit- 
banker's,  and  in  suck  parts  and  proper-  (male  attributes  of  a  several  covenant. 
tions  as  were  set  against  their  respective  The  case  was  cited  in  Slingsby's  case  (ac- 
names.  Upon  this  covenant  an  action  cording  to  the  report  of  the  latter  in  2 
was  brought  by  the  covenantees  jointly.  Leon.  47).  There,  A,  B,  and  C,  being 
Held,  on  demurrer  to  the  declaration,  parties  respectively  to  an  indenture  tri- 
that  the  covenant  was  several,  because  partite,  wherein  A  covenanted  with  B  and 
otherwise  no  effect  would  be  given  to  C,  et  quolihet  eorum,  that  the  land  which  bf 
the  words  "  several  and  respective  exe-  had  conveyed  to  B  was  discharged  of  all 
cutors,"  &c.,  and  because  the  money  was  incumbrances,  B  brought  a  several  action 
to  be  paid  to  the  banker,  not  as  an  entire  of  covenant ;  and  the  court  held,  notwith- 
sum  for  him  to  make  distributions,  but  standing-  the  case  from  Brooke,  that  C 
in  several    proportions  to  the    separate  ought  to  have  been  joined. 

account  of  each  part-owner,  thus  making         (g)  Anderson  v.   Martindale,  1   East, 
the  interest  of  the  covenantees  several.     497. 
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party  has  a  beneficial  interest.  So  if  there  be  in  one  instrument 
a  covenant  with  A,  and  another  separate  and  distinct  covenant 
with  B,  and  both  are  for  the  payment  of  a  sum  of  money  to  A,  A 
cannot  sue  alone  for  this  sum,  but  B  must  join,  because  otherwise 
the  payer  might  be  subjected- to  suits  by  both  parties. (A.)  In 
general,  all  contracts,  whether  express  or  implied  and  resulting 
from  the  operation  or  construction  of  law,  are  joint,  where  the 
interest  in  them  of  the  parties  for  whose  benefit  they  are  'created, 
is  joint,  and  separate  where  that  interest  is  separate.  But  the 
interest  which  is  thus  important  as  a  criterion  is  an  interest  in 
the  contract,  and  not  in  any  sum  of  money,  or  other  benefit,  to  be 
received  from  it.  It  is  a  strictly  legal  and  technical  interest 
created  hy  the  contract,  and  does  not  depend  upon  the  condition 
or  state  of  the  parties  aside  from  the  contract,  {i)  ^ 

A  covenant  which  is  single  in  its  nature,  or  which  is  for  one 
and  the  same  cause,  and  so,  in  strict  propriety,  may  be  called  one 
covenant  and  not  a  cluster  of  covenants,  can  never  be  joint  and 
several  in  respect  to  the  covenantees.  In  other  words,  this  class 
of  covenants  does  not  exist  with  respect  to  the  parties  plaintiff 
in  an  action  for  covenant  broken ;  it  never  lies  in  the  option  of 
the  covenantees  to  say  whether  they  shall  sue  for  the  breach, 
jointly  or  severally.     They  must  sue  jointly  if  they  can.  {j)    The 

/^)  Xd.  &  C.  256 ;   Slingsby's  case,  5  Eep.  19  a ; 

(/)  Anderson  v.  Martindale,  1  East,  Rolls  v.  Yates,  Yelv.  (Metcalf's  ed.), 
497  ;  English  v.  Blundell,  8  C.  &  P.  332;  177,  n.  — Ou  the  supposition  that  this  ex- 
Lord  Denman,  Hopkinson  v.  Lee,  6  Q.  B.  ception  exists,  both  rule  and  exception 
971,  972;  Copen  v.  Barrows,  1  Gray,  376;  might  be  expressed  by  stating  the  prop- 
Wills  V.  Cutler,  61  N.  H.  405 ;  Hughes  v.  osition  thus :  It  is  not  possible,  by  any 
Oregon  Ry.  &  NaT.  Co.,  11  Or.  437.  mere   words   of  joinder  and  severance,  to 

{/)  Slingsby's    case,    5    Rep.   19    a;  give  the  covenantees  the  election  to  sue 

Speicer  v.  Dn'rant,  Comb.  115;  Eccles-  separately  or  together, 
ton   V.  Clipsham,    1    Wms.    Saund.    153;  .....  ,       , 

Petrie   o    Bury   3  B.  &  C.  353 ;   Scott  v.        By  what  prmciples  it  is  to   be   deter- 

Godwin    1  B    &  P.  67,  71 ;    Gibbs,  C.  J.,  mined  whether  a  given  contract  is  joint, 

James  v.  Emery,  5  Price,  533 ;   Foley  v.  or  joint  and  several,  or  several,  is  a  mat- 

Addenbrooke  4  Q.  B.  197 ;  Pollock,  C.  B.,  ter  in  regard  to  which  the  authorities  are 

Parke    B     and   Rolfe,  B.,   Keightley  v.  in  a  state  of  some  confusion.     A  doubt, 

Watso'n,  3   Exch.  721,  723,  726.  — Possi-  suggested  by  Mr.  Preston  in  his  edition 

blv   an  exception  to  this  rule  is  to  be  of  the  Touchstone,  and  taken  up  by  the 

found  in  the  case  where  the  words  of  the  Court  of  Exchequer,  has  at  once  shaken 

covenant  are  joint  and  several  as  to  the  the  received   opinion,  and   occasioned  at 

covenantees,  while   their  interest  is  sev-  least  apparent  conflict  between  that  court 

eral      In   such   a  case   the  law,  perhaps,  and   the   Queen's   Bench.     It   is   evident 

allows   the   covenantees,  who,  upon  any  that  a  covenant  may  be  considered  with 

principle    of    construction,    clearly    may  reference   either  to  the    covenantors   or 

sue  separately,  the  liberty  to  sue  jointly,  covenantees.      If  A    B,  and  C  covenant 

See     Lcleston     «.   Clipsham,    1     Wms.  with  X,  Y,  and  Z,  two  distinct  questions 

Saund.   153;    Withers  v.  Bircham,  3   B-  arise.      Shall  X,  Y,  and  Z  join,  or  not, 

1  As  where  one  enters  into  a  business  contract  under  seal,  and  afterwards  takes  a 
partner  in  his  tiusiness,  the  latter  cannot  sue  upon  the  contract.  Duff  v.  Gardner, 
7  Lansing,  165.     K. 
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*  15    circumstances  of  each  case,  and  the  situation  *  and  rela- 


as  plaintiffs?  Shall  A,  B,  and  C  be 
joined,  or  not,  as  defendants?  There 
appears  no  reason  for  doubting  that  the 
words  of  joinder  or  severalty  determine 
the  answer  of  the  second  of  these  ques- 
tions. The  covenant,  with  respect  to 
the  covenantors,  may  belong  to  either 
one  of  the  three  classes  of  joint,  several, 
and  joint  and  several,  just  as  the  par- 
ties have  chosen  to  say  in  the  covenant 
that  it  shall.  The  language  of  severalty 
or  joinder,  and  not  the  interest,  is  then 
the  test  of  the  quality  of  the  covenant 
quoad  the  covenantors.  Enys  v.  Donni- 
thorne,  2  Burr.  1190.  As  regards  the 
joinder  of  the  covenantees  there  is  nothing 
a  priori  to  prevent  the  existence  of  the 
same  three  classes  to  choose  amongst ; 
namely,  the  class  where  they  must  sue 
jointly,  that  where  they  must  sue  sepa- 
rately, and  that  where  it  is  at  their 
option  to  sue  either  jointly  or  severally. 
But  the  proposition  stated  above,  if  true, 
obviously  removes  the  third  alternative. 
The  covenantees  either  must  join  or  must 
sever.  Thus  the  inquiry  is  narrowed  to 
this :  jB'/  what  means  is  it  to  be  deter- 
mined in  a  given  case  whether  they 
must  or  must  not  sue  jointly  "i  And 
this  is  the  point,  and,  as  it  would'  seem, 
the  only  point  upon  which  there  is  a 
real  conflict  of  authorities.  A  series  of 
cases,  received  without  question  by  the 
text-writers,  went  upon  the  principle 
that  the  interest  which  the  covenantees 
take  by  the  covenant,  quite  irrespective  of 
words  of  sereralti/  or  joinder,  is  in  all 
cases  the  decisive  test.  James  v.  Emery, 
5  Price,  529,  8  Taunt.  245 ;  Withers  v. 
Bircham,  3  B.  &  C.  254 ;  Servante  v.  James, 
10  B.  &  C.  410;  Lane  v.  Drinkwater,  5 
Tyr.  40,  3.  c.  1  C,  M.  &  R.  599.  But 
Mr.  Preston  denies  the  correctness  of 
the  rule  as  stated.  "  On  the  subject  of 
joint  and  several  covenants,  that  emi- 
nent lawyer.  Sir  Vicary  Gibbs,  assumed 
that  covenants  must  necessarily  be  joint 
or  several  according  to  the  interest.  The 
language  was,  '  Wherever  the  interest 
of  parties  is  separate,  the  action  may  be 
several,  notwithstanding  the  terms  of  the 
covenant  on  which  it  is  founded  may  be 
joint ;  and  where  the  interest  is  joint, 
the  action  must  be  joint,  although  the 
covenant  in  language  purport  to  be  joint 
and  several.'  James  v.  Emery,  5  Price, 
533.  With  great  deference,  however,  the 
correct  rule  is,  that,  by  express  words 
clearly  indicative  of  the  intention,  a  cove- 
nant may  be  joint,  or  joint  and  several, 
to  or  with  the  covenantors  or  covenan- 
tees,  notwithstanding   the    interests    are 
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several.  Salk.  393;  2  Roll  Abr.  419 ; 
[possibly  should  be  149;  see  6  Q.  B.  971, 
n.].  So  they  may  be  several,  although 
the  interests  are  joint.  But  the  implica- 
tion or  construction  of  law,  when  the 
words  are  ambiguous,  or  are  left  to 
the  interpretation  of  law,  will  be,  that  the 
words  have  an  import  corresponding  to 
the  interest,  so  as  to  be  joint  when  the 
interest  is  joint,  and  several  when  the 
interest  is  several;  notwithstanding  lan- 
guage which,  under  different  circum- 
stances, would  give  to  the  covenant  a 
different  effect.  Slingsby's  case,  5  Rep. 
19;  3  Chanc.  126;  5  T.  R.  522;  South- 
cote  V.  Hoare,  3  Taunt.  89 ;  1  Wood, 
537;  2  Burr.  1190."  Shep.  Touch,  by 
Preston,  166.  In  Sorsbie  v.  Park,  12  M. 
&  W.  146,  Lord  Abinger  said :  "  I  think 
the  rule  is  plain  and  certain,  and  re- 
quires no  authority  ;  it  is  correctly  stated 
by  Mr.  Preston  in  the  passage  in  Shep. 
Touch.  166,  which  Mr.  Temple  cited. 
Where  the  words  of  a  covenant  are  in 
their  nature  ambiguous,  so  that  they 
may  be  construed  either  way,  then  the 
deed  in  which  they  are  inserted  supplies 
the  mode  of  their  construction.  If  it 
exhibit  a  several  interest  in  the  parties, 
you  may  construe  it  as  a  several  cov- 
enant, and  vice  versa.  But  there  is  no 
rule  to  say  that  words,  which  are  ex- 
pressly a  joint  covenant  by  [to]  several 
persons,  shall  be  construed  as  a  several 
covenant,  unless  there  is  something  to 
lead  to  that  construction."  In  this  view 
Parke,  B.,  concurred  (p.  158).  "The 
rule  is,  that  a  covenant  will  be  construed 
to  be  joint  or  several  according  to  the 
interests  of  the  parties  appearing  upon 
the  face  of  the  deed,  if  the  words  are 
capable  of  that  construction  ;  not  that  it 
will  be  construed  to  be  several  by  rea- 
son of  several  interests,  if'it  be  expressly 
joint."  In  Foley  v.  Addenbrooke,  4  Q. 
B.  197  (which  was  decided  a  little  before 
Sorsbie  v.  Park,  but  was  not  referred  to 
in  that  case),  the  doubt  suggested  by 
Preston  was  not  agitated.  Mills  v.  Lad- 
broke,  7  Man.  &  G.,  218  [1844],  was  an 
action  brought  by  a  single  plaintiff.  It 
was  contended  that  the  covenant  on 
which  the  action  was  founded,  although 
several  in  terms,  ought  to  be  treated  as 
joint  by  reason  of  the  interest  of  the 
covenantees,  who  were  engaged  in  a 
partnership  transaction.  Tindal,  C.  J.,  in 
overruling  the  objection,  thus  adverted  to 
the  doctrine  of  the  Court  of  Exchequer ; 
"  The  covenant,  therefore,  entered  into 
by  the  defendant,  as  representing  Rings- 
cote,  with  the  shareholders,  is,  in  point 
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of    form,  not  a  covenant  with    all    the 
covenantees  jointly,  but  a  several  cove- 
nant with   each.     And  we  think  this  is 
so  clearly  the  case,  that  if  the   general 
rule  as  laid  down  by  Sir  Vicary  Gibbs,  in 
James  v.   Emery,   is  qualified   according 
to  the  suggestion  of  Mr.  Preston,  in  a 
note   to    Sheppard's  Touchstone,  p.  166, 
which  was  adopted  by  the  Court  of  Ex- 
chequer in  the  case  of  Sorsbie  v.  Park, 
all  reference  to  the  nature  of  the  plain- 
tiff's   interest    would    be    unnecessary. 
But,  assuming,  on  the  authority  of  the 
several  cases  referred   to  in  the    argu- 
ment, that  the  unqualified  rule  of  law  is, 
that  the  action  shall  follow  the  nature 
of  the  interest  of  the  covenantees,  with- 
out regard  to  the  precise  form  of  the 
covenant,  so  that   the    action   must    be 
joint  where  the  interest  in  the  subject- 
matter  of  the  covenant  is  joint,  and  sev- 
eral where  the  interest  of  each  covenantee 
is    a    several    interest,   we  think,    upon 
reference  to  the  deed  itself,  the  plaintiff 
has  such  several  interest  in  the  subject- 
matter  as  will  enable   him  to  sue   alone 
on  this  several  covenant."     [His  lordship 
then  proceeds  to  examine  the  language 
of  the  deed.]     It  was  not  long  before 
Hopkinson   v.   Lee,  6  Q.  B.  964  [1845], 
afforded  an  opportunity  for  the  expres- 
sion  of    the    opinion    of   the   Court   of 
Queen's  Bench.     This  was  an  action  by 
a  trustee  upon  articles  of  agreement  un- 
der seal,  to  which  the  defendant  and  T. 
were  parties,  of  the   one  part,  and  the 
plaintiff  and  his  cestui  que  trust,  parties  of 
the  other  part.     The  agreement   recited 
a  loan  by  the  plaintiff  to  E  of  money  in 
the  hands   of  the  plaintiff,  belonging  to 
the  cestui  que  trust ;   in  consideration  of 
which  defendant  and  T.  covenanted  sev- 
erally and    respectively    "with    and   to 
[the  plaintiff]  his  executors,  administra- 
tors, and  assigns,,  and  also  as  a  distinct 
covenant  with  and  to  [the  cestui  que  trust] 
her    executors,    administrators,    and    as- 
signs," that  they,  the  covenantors,  would 
pay,  or  cause  to  be  paid,  interest  at  five 
per  cent  per  annum  on  the  money  lent  to 
E.     It  was  held  that  the  cestui  que_  trust 
ought  to  have  been  joined  as  a  plaintiff. 
Lord   Denman,  in   the   opinion,   referred 
with  approbation  to  the  rule  that  words 
of  severalty  do   not   prevent  a   covenant 
from  being  joint  where   the  interest  is 
joint,  and  said  that  Mr.  Preston's  excep- 
tion was  not   grounded  on   any  judicial 
authority.     His  Lordship  added  (P- ^^M' 
"  We  think  there  is  no  ground  for  Mr. 
Preston's  apprehension   that  words   per- 
fectly plain  and  unambiguous,  confinmg 


the  contract  expressly  to  one  person,  and 
excluding  all  others  from  its  operation, 
will  be  strained  by  the  law  so  as  to  com- 
prehend these  whom  it  took  pains  to  ex- 
clude.   The  true  explanation  of  the  rule 
is  rather  this  :  that  the  whole  covenant, 
taken  together,  hinds  to  both  covenantees, 
and  not  to  either  of  them  alone,  though 
separately  named  in  some  of  its  words, 
by  reason  of  the  joint  interest  in  the  sub- 
ject-matter, of   the   action  appearing   on 
the  face  of  the  deed  itself.     Such  Ijeing 
the  state  of  the  anthorities,  a  special  case 
was  reserved  from  the  assizes    for  the 
Court  of  Exchequer,  where  certain  per- 
sons, with  whom  a  covenant  had  been 
made,    sued    the    covenantors    upon    it. 
The  deed,  being  fully  set  out,  was  found 
to  make  a  covenant  with  the  plaintiffs  for 
themselves  and  others ;  and  in  Michaelmas 
Term,  1843,  the  court  held,  in  strict  con- 
formity with  all  the   cases,  that  a  non- 
suit ought  to  be  entered,  because  those 
others  had  not  been  joined  as  plaintiffs 
in  bringing  the  action,  though  the  cove- 
nant declared  on  was,  in  its  terms,  made 
with  them  alone.     But  the  plaintiff  here 
places  his  whole  reliance  on   some  dicla 
which  fell  from  the  late  Chief  Baron  and 
from  Parke,  B.,  appUcable,  not  to  that 
case,   but   only  to    the    converse    of    it, 
which  were  represented   as    at  variance 
with  the  old  law.      Unluckily,  no  refer, 
ence  was  made  to  Anderson  ».  Martindale, 
as  the  court,  justly  thinking  the  general 
rule  too  clear  for  argument,  stopped  the 
learned  counsel  who  supported  it.     Lord 
Abinger  thought  the  rule  plain  and  cer- 
tain, and  that  it  required  no  authority : 
'  it  is  correctly  stated  by  Mr.  Preston  ; ' 
he  then  cites  the  rule  with  the  exception. 
Parke,  B.,  also  thinks  the  correct  rule  is 
laid  down  by   Gibbs,  C.  J.,  in  James  r. 
Emery  (5   Price,   533),  with  the  qualifi- 
cation   stated    by   Mr.   Preston.      These 
learned  judges  could  not  intend  to  over- 
rule Anderson  v.  Martindale  (1  East,  497), 
which  was  not  brought  before  them;  nor, 
if  they  did,  could  we  agree  to  be  bound 
by  their  extrajudicially  declaring  such  an 
intention  where  their  decision  itself  pur- 
sued   the    doctrine   of    that    case." — In 
Bradburne  o.  Botfield,  14  M.  &  W.  559, 
572   [1845],  the  matter  was  thus  left  by 
Baron  Parke :  "  There  is  no  occasion  to 
refer  to  the  cases  relating  to  the  rule  of 
construction,  as  to  covenants  being  jomt 
or   several,  according  to  the   interest  of 
the  parties,  which  is  perfectly  well  estab 
lished.     In  the  case  of  Sorsbie  v.  Parke 
(12  M.  &  W.  146),  Lord  Ahinc/er  and  my- 
self on  referring  to  the  established  rule, 
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as  laid  down  by  Lord  Chief  Justice  Gibbs, 
iu  the  case  of  James  v.  Emery  (2  Moore, 
195),  approved  of  Mr.  Freeton's  qualificar 
tioQ  and  explanation  of  it  in  his  edition 
of  the  Touchstone,  166,  namely,  that  if 
the  language  of  the  covenant  was  capable 
of  being  so  construed,  it  was  to  be  taken  to 
be  joint  or  several,  according  to  the  inter- 
est of  the  parties  to  it.  Mr,  Preston  adds, 
tliat  the  general  rule  proposed  by  Sir 
Vicar y  Gibbs,  and  to  be  found  in  several 
boolis,  would  establish  that  there  was  a 
rule  of  law  too  powerful  to  be  controlled 
6y  am/  intention,  however  express,  and  I 
consider  such  qualification  to  be  perfectly 
correct,  and  at  variance  with  no  decided 
case,  as  it  is  surely  as  competent  for  a 
person,  by  express  joint  words,  strong 
enough  to  make  a  joint  covenant,  to  do 
one  thing  for  the  Ijenefit  of  one  of  the  cove- 
nantees, and  auother  for  the  benefit  of 
another,  as  it  is  to  make  a  joint  demise 
where  it  is  for  the  benefit  of  one.  I  men- 
tion this,  because  the  Court  of  Queen's 
Bench,  in  the  case  of  Hopkinson  v.  Lee 
(14  Law  J.  (n.  s.)  Q.  B.  104),  have  sup- 
posed that  Lord  Abinger  and  myself  had 
sanctioned  some  doctrine  at  variance  with 
the  case  of  Anderson  v.  Martindale,  and 
Slingsby's  case,  which  it  was  far  from 
my  intention,  and  I  have  no  doubt  from 
Lord  Abinger' s,  to  do;  it  being  fully  es- 
tablished. I  conceive,  by  those  cases, 
that  one  and  the  saine  covenant  cannot 
be  made  both  joint  and  several  with  the 
covenantees.  It  may  be  fit  to  observe, 
that  a  part  of  Mr.  Preston's  explanation, 
that  by  express  words  a  covenant  may 
be  joint  and  several  witli  the  covenant- 
ors or  covenantees,  notwithstanding  the 
interests  are  several,  is  inaccurately  ex- 
pressed ;  it  is  true  only  of  covenantors, 
and  the  case  cited  from  Salkeld,  p,  393, 
relates  to  them;  probably  Mr.  Preston 
intended  no  more,  and  I  never  meant  to 
assent  to  the  doctrine  that  the  same  cov- 
enant might  be  made,  by  any  words, 
however  strong,  joint  and  several,  where 
the  interest  was  joint ;  and  it  is  this  part, 
I  apprehend,  of  Mr.  Preston's  doctrine, 
to  which  the  Court  of  Queen's  Bench 
objects.  I  think  it  right  to  give  this 
explanation,  that  it  may  not  be  supposed 
that  there  is  any  difference  on  this  point 
vvitii  the  Court  of  Queen's  Bench."  — 
Afterwards  [1849]  came  the  case  of 
Keighfcley  y.  Watson,  3  Exch.  716.  That 
was  an  action  of  covenant  by  one  plain- 
tiff on  a  deed  executed  by  one  Dobbs 
of  the  first  part,  the  plaintiff  of  the 
second  part,  and  the  defendants  of  the 
third  part,     The  deed,  after  reciting  that 
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Dobbs  had  agreed  to  purchase  certain 
land  of  the  plaintiff,  which  same  land 
Dobbs  had  agreed  to  sell  to  the  defend- 
ants, stated  that  it  was  thereby  cove- 
nanted by  each  party  thereto,  that  ])obbs 
should  sell,  and  the  defendants  should 
purchase,  the  said  land,  at  £7,335,  £900 
to  be  paid  upon  the  execution  of  the 
deed,  and  £6,435  on  the  27th  of  Novem- 
ber, 1851.  The  deed  then  contained  the 
following  covenant :  "  And  the  defend- 
ants for  themselves,  their  heirs,  &c., 
hereby  covenant,  with  the  said  plain- 
tiff, his  executors,  &c.,  and,  as  a  sepa- 
rate covenant  with  the  said  Dobbs,  his 
executors,  &c,,  that  they  the  said  de- 
fendants, and  their  heirs,  &c.,  shall,  on 
performance  of  the  covenant  and  agree- 
ment, hereinbefore  contained,  on  the 
part  of  the  said  Dobbs,  pay  to  the  said 
plaintiff,  his  executors,  &c.,  or  to  the 
said  Dobbs,  his  executors,  &c.,  in  case 
the  said  plaintiff,  his  executors,  &c.,  shall 
then  have  been  paid  his  or  their  pur- 
chase-money, payable,  &c.,  the  sum  of 
£6,435,  being  the  remainder  of  the  said 
purchase-money,  on  or  before  the  27th 
November,  1851.  And  further,  that  the 
said  defendants,  their  heirs,  &c.,  shall 
in  the  mean  time,  and  until  the  whole 
of  the  said  sum  of  £6,43.)  shall  be  paid 
off,  pay  to  the  said  plaintiff,  his  execu- 
tors, &c.,  interest  on  so  much  of  the 
purchase-mouey  as  shall  from  time  to 
time  remain  unpaid,  at  the  rate  of  £5 
per  cent  per  annum,  from  the  date  of 
these  presents,"  &c.  Field,  that  plaintiff 
might  probably  sue  alone  for  interest 
on  the  unpaid  portion  of  the  purchase- 
money,  the  covenant  being  several. 
Pollock,  C.  B.,  said  :  "  I  am  of  opinion 
that  in  this  case  the  plaintiff  is  entitled 
to  the  judgment  of  the  court.  I  con- 
sider that  the  inquiry  really  is  as  to  the 
true  meaning  of  the  covenant,  at  the 
same  time  bearing  in  mind  the  rule, — 
a  rule  which  I  am  by  no  means  willing 
to  break  in  upon,  —  that  the  same  cove- 
nant cannot  be  treated  as  joint  or  several 
at  the  option  of  the  covenantee.  If  a 
covenant  be  so  constructed  as  to  be  am- 
biguous, that  is,  so  as  to  serve  either 
the  one  view  or  the  other,  then  it  will 
be  joint,  if  the  interest  be  joint,  and  it 
will  be  several,  if  the  interest  be  sev- 
eral. On  the  other  hand,  if  it  be  in  its 
terms  unmistakably  joint,  then,  althoufrli 
the  interest  be  several,  all  the  parties 
must  be  joined  in  the  action.  So,  if  the 
covenant  be  made  clearly  several,  the 
action  must  be  several,  although  the 
interest  be  joint.     It  is  a  question  "of  con- 
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struction.  What,  then,  iu  thia  case  did 
tlie  parties  mean  '  The  words  of  the 
covenant  are,  '  And  the  said  R.  Watson 
H.  Watson,  and  J.  Smith,  for  themselves! 
their  heirs,  executors,  and  administrators' 
thereby  covenant  with  the  said  W.  t! 
Keightley,  his  executors,  administrators^ 
and  assigns,  and  as  a  separate  covenant 
with  the  said  A.  A.  Dobbs,  his  executors, 
administrators,  and  assigns,'  that  they 
will  do  so  and  so.  If  I  am  to  put  a  con- 
struction upon  that,  I  should  say  that  it 
is  intended  to  be  a  several  or  separate 
covenant.  In  the  case  of  Hoplciuson  v. 
Lee,  it  seems  to  have  been  understood  at 
one  time  by  this  court,  that  there  were 
joint  words.  There  are  certainly  none. 
But  the  nature  of  the  interest,  upon  look- 
ing into  that  particular  case,  may  possibly 
justify  that  decision.  The  words  of  this 
instrument  are  several,  and  its  terms 
disclose  a  several  interest;  the  covenant 
therefore,  must  be  construed  according 
to  the  words  as  a  several  covenant;  and 
it  appears  to  me  that  the  words  used  by 
the  parties  were  intended  to  create  such 
a  covenant.  I  thinli,  therefore,  that  the 
plaintiff  is  entitled  to  sue  alone."  Parke, 
B.,  in  the  course  of  an  opinion  of  consid- 
erable length,  said  :  "The  rule  that 
covenants  are  to  be  construed  according 
to  the  interests  of  the  parties  is  a  rule  of 
construction  merely,  and  it  cannot  be 
supposed  that  such  a  rule  was  ever  laid 
down  as  could  prevent  parties,  whatever 
words  they  might  use,  from  covenanting 
in  a  different  manner.  It  is  impossi- 
ble to  say  that  parties  may  not,  if  they 
please,  use  joint  words,  so  as  to  express 
a  joint  covenant,  and  thereby  to  exclude 
a  several  covenant,  and  that,  because  a 
covenant  may  relate  to  several  interests, 
it  is  therefore  necessarily  not  to  be  con- 
strued as  a  joint  covenant.  If  there  be 
words  capable  of  two  constructions,  we  must 
look  to  the  interests  of  the  parties  which 
they  intended  to  protect,  and  construe 
the  words  according  to  that  interest.  I 
apprehend  that  no  case  can  be  found  at 
variance  with  that  rule,  unless  Hopkin- 
son  !'.  Lee  may  be  thought  to  have  a 
contrary  aspect.  During  the  course  of 
the  argument  in  Bradburne  v.  Botfield,  I 
certainly  was  under  the  impression,  from 
reading  the  case  of  Hopkinson  v.  Lee, 
that  there  were  in  that  case  words  capa- 
ble of  such  a  construction  as  to  make  the 
covenant  a  joint  covenant.  If  that  had 
been  so,  then  the  words  subsequently  in- 
troduced would  not  have  made  it  several, 
unless  there  had  also  been  an  interest  in 
respect  of  which  it  could  be  several, 
VOL.  I.  2 


according  to  the  rule  referred  to  bv  the 
Lord  Chief  Baron,  as  laid  down  in  slings- 
by's  case,  that  it  is  not  competent  to  the 
court  to  hold  the  same  covenant  joint  or 
several  at  the  option  of  the  covenantee." 
Rolfe,  B.,  gave  the  following  opinion, 
which  is  cited  at  length  as  containing 
within  a  small  compass  a  clear  and  able 
review  of  the  whole  subject:  "I  am  of 
the  same  .opinion.  It  seems  to  me  that 
the  question  turns  entirely  upon  the  rule, 
as  stated  by  my  Brother  Parke,  which 
was  distinctly  laid  down  by  this  court  in 
the  cases  cited,  and  in  which  I  fully  con- 
cur. It  appears  to  me  that  Mr.  Preston's 
suggestion  was  perfectly  well  founded, 
that  the  rule  in  Slingsby's  case  was  not  a 
rule  of  law,  but  a  mere  rule  of  construc- 
tion. Prom  that  case  it  appears,  that,  if 
a  covenant  be  cum  quolibet  el  qualihet  eorum, 
that  may  be  either  a  joint  or  several  cove- 
nant, and  it  will  depend  upon  the  context 
whether  it  is  to  be  taken  as  a  joint  or 
several ;  but  it  cannot  be  both.  The  rule 
given  iu  Slingsby's  case  is  not  very  satis- 
factory to  my  mind  ;  namely,  with  regard 
to  the  difficulty  which  arises  as  to  the 
proper  person  to  recover  damages.  If  a 
partj'  choose  to  enter  into  a  covenant 
which  creates  such  a  difficulty,  I  do  not 
see  what  the  court  has  to  do  with  it.  It 
is  clear  that  parties  can  so  contract  by 
separate  deeds ;  why,  then,  should  they 
not  be  able  equally  to  do  so  by  separate 
covenants  in  the  same  deed  1  If  they  so 
word  one  covenant  as  to  make  it  a  joint 
and  separate  covenant,  had  it  not  been 
otherwise  decided,  I  confess  I  should 
have  seen  nothing  extraordinary  in  hold- 
ing that  if  they  choose  so  to  contract  as 
to  impose  upon  themselves  that  burden, 
and  static  it  to  be  both  joint  and  several, 
the  court  ought  so  to  construe  it.  But 
Slingsby's  case  has  laid  down  the  oppo- 
site rule.  I  take  it,  that  from  that  time, 
the  rule  has  always  been,  —  whether  dis- 
tinctly expressed  or  not,  it  is  not  neces- 
sary to  consider,  —  but  the  rule  has  been 
that  you  are  to  look  and  see  from  the 
context  what  the  parties  meant.  Apply- 
ing that  rule  here,  I  see  no  doubt  about 
the  question.  They  have  said,  in  terms, 
that  it  is  to  be  a  separate  covenant.  Ac- 
cording to  the  other  construction,  if 
Dobbs  had  satisfied  Keightley,  and  Dobbs 
had  died,  Keightley  might  have  to  sue 
for  the  money  coming  to  Dobbs,  and  vire 
versa ;  or,  suppose  Dobbs  had  not  satisfied 
Keiglitley,  and  Keightley  had  died,  Dobbs 
would  have  had  to  sue  for  the  money 
coming  to  Keightley's  representatives. 
The  parties  have  expressed  themselves  in 
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*18    of  *the  contract,   and  whether  such  damage  was  joint  or 
several,  (k) 

*  19        *  The  nature,  and  especially  the  entireness  (I)  of  the  con- 

sideration, is  of  great  importance  in  determining  whether 
the  promise  be  joint  or  several ;  for  if  it  moves  from  many  persons 
jointly,  the  promise  of  repayment  is  joint ;  {m)  but  if  from  many 
persons,  but  from  each  severally,  there  it  is  several,  (w)  Where 
the  payment  is  in  the  first  place  of  one  sum  in  solido,  and  this  is 

afterwards  to  be  divided  among  the  payees,  there,  generally 

*  20    the  *  interest  of  the  payees  is  joint;  (o)  but  where  the  first 

payment  is  in  several  sums  among  the  several  payees  there 
generally  their  interest  is  several,  {p)  So  if  a  sum  in  solido  is 
advanced  to  one  by  many  persons,  the  promise  of  repayment  is  a 
promise  to  all  jointly ;  {q)  but  if  several  sums  are  advanced  sepa- 
rately by  each,  there  the  promise  is  to  each  severally,  (r)  And  if 
the  several  persons  raise  the  sum  by  separate  and  distinct  contri- 
bution ;  but,  when  raised,  it  is  put  together  and  advanced  as 
one  sum,  there  the  promise  of  repayment  is  to  all  jointlyi(5) 


words  showing  it  was  to  be  a  separate 
covenant  witli  each,  and  I  think  we 
should  so  hold  it ;  consequently  the  plain- 
tiff is  entitled  to  our  judgment."  Piatt, 
B.,  concurred  in  the  judgment.  —  From 
the  whole  we  may  gather  that  the  Court 
of  Exchequer  maintain  tlie  general  prin- 
ciple that  it  is  competent  for  the  parties 
to  make  the  contract,  by  express  words, 
what  they  please,  as  well  with  respect 
to  the  joinder  of  parties  as  with  respect 
to  any  other  legal  quality  of  the  contract. 
The  rule,  carried  to  its  extent,  would 
permit  the  making  of  a  covenant  joint,  or 
several,  or  joint  and  several,  as  to  the  cove- 
nantors ;  and  joint,  or  several,  or  joint  tind 
several,  as  to  the  covenantees.  But  the 
Court  of  Exchequer  add  that  the  rule  is  to 
be  taken  with  this  qualification,  namely, 
that  one  of  the  six  cases  above  enume- 
rated is  excluded  by  the  doctrine  (settled, 
perhaps,  on  authority  rather  than  prin- 
ciple), that  no  covenant  cau  be  joint  and 
several  as  to  the  covevunlees.  Of  course 
it  is  not  to  be  doubted  that  in  this  respect 
all  contracts,  whether  under  seal  or  not, 
are  governed  by  the  same  principles. 

(fc)  In  Windham's  case,  5  Kep.  7,  it 
is  stated  that  joint  words  in  a  grant  are 
sometimes  taken  severally.  1.  lu  respect 
of  the  several  interests  of  the  grantors ; 
as  if  two  tenants  in  common,  or  several 
tenants,  join  in  a  grant  of  a  rent-charge, 
yet  in  law  tliis  grant  shall  be  several,  al- 
though the  words  are  joint.  2.  In  respect 
of  the  several  interests  of  the  grantees, 
&c.     19  H.  6,  63,  64.     A  warranty  made 
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to  two  of  certain  lands  shall  enure  as 
several  warranties,  in  respect  that  they 
are  severally  seized,  the  one  of  part  of 
the  lands,  and  the  other  of  the  residue  in 
severalty.  6  E.  2 ;  Covenant,  Br.  49. 
[But  this  case  does  not  seem  to  be  law. 
See  note  (m)  supra.\  A  joint  covenant 
taken  severally  in  respect  of  the  several 
interests  of  the  covenantees.  Vide  16 
Eliz.  Dyer,  3.37,  338  [itijni,  note  (c)],  be- 
tween Sir  Anthony  Cook  and  Watton,  a 
good  case.  3,  In  respect  that  the  grant 
cannot   take  effect   but  at  several  times. 

4.  In  respect  of  the  incapacity  and  impos- 
sibility  of  the  grantees   to  take   jointly. 

5.  In  respect  of  the  cause  of  the  grant, 
or  ratione  suh/ect"::  materice.  6.  Ne  res 
destruatur  et  nt  eritetur  ahsurdum. 

(I)  Chanter  v.  Leese,  5  JI.  &  W.  698, 
701  ;  1  Roll.  Alir.  31,  pi.  9. 

(m)  Ivans  V.  Draper,  1  Roll.  Abr.  31, 
pi.  9  ;  Winterstoke  Plundred's  case,  Dyer, 
370,  a.  But  see  Joues  u,  Robinson,  1 
Exch.  4.'j4,  Infi-n,  note  (c). 

(n)  Bell  V.  Chaplain,  Hardres,  321. 

(o)  Lane  v.  Drinkwater,  5  Tyr.  40; 
Byrne  u.  Fitzhugh,  id.  54. 

(p)  Thomas  and ,  Stvles,  461. 

(q)  Jlay  I',  ll.ay,  1  C.  &  P.  44.  Money 
advanced  on  the  joint  credit  of  two  par- 
ties may  be  recovered  by  them  in  a  joint 
action  against  the  person  for  whose  ben- 
efit it  was  paid,  Osborne  u.  Harper,  5 
East,  225. 

(r)  Brand  v.  Boulcott,  3  B.  &  P.  235. 

(s)  May  V.  :ilav,  1  C.  &  P.  44. 


CH.  II.] 
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_  Both  a  joint  obligation  or  right,  and  a  several  obligation  or 
right  may  coexist;  for  there  may  arise  from  the  same  contract 
one  ]oint  duty  to  all,    and  also  several  duties  to  each  of  the 
parties,  (t) 

In  analogy  with  the  rule  in  the  case  of  contracts,  it  is  well 
established,    that  there  can  be  no  joint  action  for  an  injury 
unless  that  injury  be  a  joint  injury  to  the  plaintiffs.      Therefore 
husband  and  wife  cannot  sue  jointly  for  assault  and  battery  of 
them  or  for  slander  of  them,  (w) 

Whatever  rule  be  adopted  as  the  leading  principle  of  construc- 
tion the  question  whether  the  right  created  by  a  contract  is  joint 
or  several  must  be  left  in  any  particular  instance  so  much  to 
mere  authority,  that  we  close  the  subject  with  a  reference  to  the 
decisions  collected  in  the  note,  (v) 


(t)  Story  V.  Richardson,  6  Bing.  N.  C. 
123  ;  Peckham  v.  North  Parish  in  Haver- 
hill, 16  Pick.  274. 

(i()  9  Ed.  4,  51 ;  Cole  v.  Turner,  6  Mod. 
149.  The  husband  should  sue  alone  for 
the  injury  to  him,  and  the  husband  and 
wife  should  sue  jointly  for  the  injury 
to  her  Gazinsky  u.  Colburn,  11  Cush. 
10. 

{v]  It  is  attempted  in  this  note  to  col- 
lect at  least  the  most  important  cases  in 
which  the  question  of  the  propriety  of 
the  joinder  of  plaintiffs  has  been  passed 
upon.  These  cases  fall,  it  is  evident, 
within  one  of  four  classes  :  Where  a  joint 
action  was  held  properly  brought ;  where 
it  was  held  that  a  several  action  should 
have  been  joint ;  where  a  several  action 
was  held  properly  brought ;  where  it  was 
held  that  a  joint  action  should  have  been 
several : — 

1 .  Where  a  Joint  action  was  held  properly 
brought. 

Wakefield  u.  Brown,  9  Q.  B.  209. 
Covenant.  Bingley,  being  owner  of  a 
term  of  sixty-one  years,  granted  an  an- 
nuity to  Samuel  W.,  and  for  securing 
payment,  assigned  the  term  (wanting  one 
day)  to  Robert  W.  By  indenture,  reciting 
these  facts,  Robert  W.,  at  the  request  of 
Samuel  W.  and  of  Bingley,  demised,  and 
Bingley  demised  and  confirmed  the  prem- 
ises to  Sophia  B.,  at  a  rent  payable  to 
Samuel  W.,  while  the  premises  remained 
subject  to  the  annuity,  and  afterwards  to 
Bingley.  Sophia  B.  covenanted  to  and 
with  Samuel  W.  and  Robert  W.,  and 
their  respective  executors,  &c.,  and  also 
with  and  to  Bingley,  his  executors,  &c., 
to  pay  the  rent,  while  the  premises  were 
subject  to  the  annuity,  to  Robert  [sic] 
W.,  and  afterwards  to  Bingley,  and  also 
to  make  certain  repairs.     The  action  was 


upon  the  covenant  to  repair.  Held,  on 
demurrer,  that  Samuel  W.  being  dead, 
Robert  W.  and  Bingley  could  sue  jointly, 

—  Rose  i'.  Poulton,  2  B.  and  Ad.  822. 
Covenant.  Demurrer.  The  covenant 
declared  upon  was,  in  terms,  with  the 
plaintiffs  and  G.,  jointli/  and  sei-eralii/. 
G.  was  also  one  of  the  coieuantors,  but 
was  dead  at  the  time  of  the  bringing  of 
the  action.  The  court  held,  that  whether 
or  not  one  of  the  covenantees  could,  if 
he  had  chosen,  have  sued  separately,  the 
action,  as  brought,  was  well  maintainable. 

—  Pease  v.  Hirst,  10  B.  &  C.  122.  A, 
wishing  to  obtain  credit  with  his  bankers, 
in  1S17,  prevailed  upon  three  persons  to 
join  him  in  a  promissory  note,  -whereby 
they  jointly  and  severally  promised  to 
pay  the  banker.s  or  order  £300.  Upon 
two  of  the  partners  retiring  from  the 
banking-house,  a  balance  was  struck 
between  the  old  and  new  firm,  and  the 
promissory  note  was  delivered  to  the  new 
firm,  but  not  indorsed  to  them.  Held, 
that  the  action  was  well  brought  in  the 
name  of  the  surviving  meniber.s  of  the 
old  firm.  —  Kitchin  v.  Buckley,  T. 
Raym.  80;  1  Lev.  109;  s.  c.  1  Sid.  157; 
nom.  Kitchin  v.  Comptou.  Covenant  for 
repairs  against  lessee  for  years.  One 
Randall  demised  the  tenement  to  the 
defendant,  and  afterwards  granted  a 
moiet)'  of  the  reversion  to  Kitchin,  and 
afterwards  the  other  moiety  to  Kniuht. 
Kitchin  and  Knight  brought  this  action 
jointly.  After  verdict  for  the  plaintiffs, 
it  was  moved  in  arrest  of  judgment,  that 
the  plaintiffs,  being  tenants  in  common, 
ought  not  to  join.  But  the  court  held 
that  the  action  was  properly  brought,  and 
said  :  "  This  is  a  personal  action  merely, 
in  wliich  tenants  iu  common  may  join."  — 
Vaux   V    Draper,   Styles,    156,   203;   1 
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*  SECTION  II. 


of  some  incidents  of  joinder. 


Parties  are  not  said  to  be  joint  in  law,  merely  because  they 
are    connected    together    in    some    obligation    or    some    interest 


Roll.  Abr.  31,  pi.  9.  Assumpsit.  The 
several  cattle  of  the  two  plaiutifis  having 
beea  distraiued,  defeudant,  in  considera- 
tiou  of  £10  paid  to  him  by  the  plaintiffs, 
promised  to  procure  the  cattle  to  be  re- 
delivered to  them.  Held,  on  motion  in 
arrest  of  judgment,  that  the  joint  action 
was  good,  kolle,  C.  J.,  said :  "  The  con- 
sideration given  is  entire,  and  cannot  be 
divided,  and  there  is  no  inconvenience  in 
joining  the  action  in  this  case  ;  but  if  one 
had  brought  the  action  alone,  it  might 
have  been  questionable."  Jerman,  J., 
dissented,  and  thought  several  promises 
should  be  intended. 

American  Cases.  —  Smith  h.  Tallcott, 
21  Weud.  202.  In  an  agreement  under 
seal  for  tlie  sale  of  lands,  husband,  wife, 
and  trustee  of  the  wife,  were  parties 
of  the  first  part.  The  trustee  did  not 
execute  the  deed,  — though  by  an  indorse- 
ment on  the  back  (under  seal)  he  bound 
himself  to  do  what  should  be  necessary 
on  his  part  to  carry  the  contract  into 
effect.  Held,  that  an  action  against  the 
parties  of  the  second  part  was  properly 
brought  in  the  joint  names  of  husband, 
wife,  and  trustee.  —  Pearson  i).  Parker, 
3  N.  11.  366.  Plaintiffs,  being  sureties 
for  defendant,  discharged  the  debt,  in 
part,  with  money  raised  upon  the  joint 
note  of  the  plaintiffs,  and  in  part  with 
their  joint  note  given  directly  for  the 
residue.  Held,  that  their  action  against 
the  principal  debtor  was  well  bronglit 
jointly. —  Wright  v.  Post,  3  Conn.  142. 
Twenty  persons,  desirous  to  support  n 
public  riglit  of  fishery,  entered  into  an 
agreement  to  defend  such  right  through 
a  trial  at  law,  each  promising  to  pay  his 
proportion  of  the  expense  to  such  of 
them  as  should  be  sued  for  occupying  the 
fishery.  Three  of  them  were  sued  jointly, 
and,  after  an  unsuccessful  defence,  each 
paid  from  his  private  funds  one-third  part 
of  the  execution.  Held,  that  these  three 
could  maintain  a  joint  action  against  a 
fourth,  to  recover  his  •  twentieth  part  of 
the  expense  incurred  ;  the  joint  liability 
of  the  plaintiffs,  coupled  with  defendant's 
promise,   and    not   the    payment   of   the 
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money,  being  the  cause  of  action  — 
Haughton  II.  Baylev,  9  Ired.  L.  337. 
The  two  plaintiffs,  each  out  of  his  own 
stock,  delivered  goods  to  defendant,  to  be 
peddled,  and  took  a  bond,  payable  to 
themselves  jointly,  for  the  faithful  ac- 
counting therefor.  Held,  that  they  could 
maintain  a  joint  action  upon  the  bond, 
notwithstanding  their  several  interests. 
See  also  Doe  d.  Campbell  o.  Hamilton, 
13  Q.  B.  977  ;  Beer  v.  Seer,  9  E.  L.  &  E. 
468 ;  Magnav  u.  Edwards,  20  id.  264 ; 
Arden  «.  Tucker,  4  B.  &  Ad.  815 ;  Powis 
V.  Smith,  5  B.  &  Aid.  850;  Wallace  v- 
McLaren,  1  Man.  &  R.  516;  Townsend  u. 
Neale,  2  Camp.  190;  Osborne  v.  Harper, 
5  East,  225  ;  Alidgley  v.  Lovelace,  Garth. 
289  ;  Yate  v.  Ronles,  1  Bulst.  25 ;  Clement 
V.  Henley,  2  Roll.  Abr.  22  (F),  pi.  2, 
Parker  o.  Gregg,  3  Foster  (N.  H.),  416  ; 
Saunders  v.  Johnson,  Skin.  401 ;  Duma- 
noise  V.  Townsend,  80  Mich.  302. 

2.  In  the  following  cases  it  was  held 
that  a  several  action  should  have  been 
joint. 

Lucas  v.  Be  ale,  20  Law  Jour.  (n.  s.) 
C.  P.  134,  4  E.  L.  &  E.  358.  Assump- 
sit. The  plaintiff,  acting  on  behalf  of 
the  members  of  an  orchestra,  to  which 
he  himself  belonged,  signed  a  proposal, 
"  on  behalf  of  the  members  of  the  or- 
chestra," to  continue  their  services  pro- 
vided the  defendant  would  guarantee 
certain  salary  then  due  to  them.  The 
defendant  accepted  this  proposition,  but 
failed  to  pay  the  salary  due.  The  plain- 
tiff alone  brought  an  action  for  the  whole 
money  due  to  himself  and  the  rest,  and 
stated  the  contract  to  be  with  himself  and 
the  rest.  The  jury  found  that  he  acted 
on  behalf  of  himself  as  well  as  the  rest. 
Held,  that  the  contract  was  joint,  and 
that  he  could  not  recover.  —  Lockhart  c. 
Barn'ard,  14  M.  &  W.  674.  Assumpsit. 
A  hand-bill,  relating  to  a  stolen  parcel, 
offered  a  reward  to  "whoever  should  give 
such  information  as  should  lead  to  the 
early  apprehension  of  the  guilty  parties." 
The  information  was  communicated  first 
by  plaintiff  to  C.  in  conversation,  after- 
wards to  a  constable  by  plaintiff  and  C. 
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*  which  is  common  to  them  both.     They  must  be  so  con-    *  22 
nected  as  to  be  in  some  measure  identified.     They  have 


jointly.      Hdd,    that   C.    ought   to  have 
joined  in  the  action  for  the  reward.  — 
lIoPKiNSON  V.  Lee,  6   Q.  B.  964.      [For 
an  abstract  of  this  case,  and  for  the  com- 
ments  made    upon   it   by    the   Court   of 
Exchequer,  see  note  (j)  supra.]  —  Byrne 
V.  FiTziuuiii,  5  Tyr.  54  ;  s.  c.  1  C,  M.  &  E. 
613.      Before    Patteson,   J,,  and    Gurnet), 
B.     The    agreement    of     defendant   was 
that,  in  consideration  of  plaintiff  and  B. 
using   their    endeavors   to   charter   ships 
and    procure    passengers    ou    hoard    of 
them,  and   not  engaging  with  any  other 
emigrant    brolcer,   they,   the   defendants, 
undertook  to  pay  plaintiff  and  B.  a  com- 
mission  of  .£5  per  cent   on   the  amount 
of  the  net  passage-money  made   by  the 
ships,   one-half    to   he   paid   to   plaintiff, 
and  the  other  half  to  B. ;  Lane  v.  Drink- 
water,   being    cited,   held,   that   plaintiff, 
suing  without  B.,   should   be   non-suited. 
—  Hatsall    ».    Griffith,    4   Tyr.    487. 
A   broker   was   employed   to   sell  a  ship 
belonging   to   three   part-owners,  two   of 
whom  communicated  with  him.     To  them 
he  paid  their   shares  of   the  proceeds  of 
the  sale ;   but,  after  admitting   the  third 
part-owner's   share   to   be   in   his   hands, 
refused  to   pay  it    to   him    without   the 
consent  of  the  other  two.     An  action  of 
assumpsit   having  been   brought   by   the 
third  part-owner  of  the  share,  held,  that 
he  w-as  not  entitled  to  recover.  —  Petrie 
V.  BuKY,  3  B.  &  C.  353.     Covenant.     De- 
murrer.   The  covenant  declared  upon  was 
with  the  plaintiff  and  two  others,  for  the 
use   of   a    third   party.     The   declaration 
averred  that   the   two  other   covenantees 
had   never   sealed  the  deed.     Held,  not- 
withstanding, that   as   all   miciht  sue,  all 
must   sue,  and   that  the   declaration  was 
bad.  —  SouTHCOTE  V.  HoARE,  3  Tauut.  87. 
Covenant    upon    an    indenture   of  three 
parts.     Held,  on  demurrer,  that  a  cove- 
nant with   A  and   B,  and  witlr  every  of 
them,  is  joint,  though  A  is  party  of  the 
first   part,   and    B   party  of    the   second 
part,  to  tiie  deed.  —  Guidon  w.  Roissun, 
2  Camp.  302.     Action  by  the  drawer  and 
payee  of  a  bill  of  exchange  against  the 
acceptor.     The  bill  sued  upon  was  drawn 
payalile    to    Guidon    &   Hughes,    under 
which   firm  the   plaintiff   traded.     There 
was   no   one  associated  with  him  as   part- 
ner; but  he  had  a  clerk  named  Hughes, 
and  Lord  Ellenborough  held  that  such  clerk 
should  have   been  '  joined.  —  Slingsbv's 
Case,  5   Rep.  18  b.;  s.  c.   2  Leon.   160; 
s.  c.  2  Leon.  47  ;  s.  o.  Jenk.  Cent.   262. 
]{.  B.  by  deed  covenanted  with  four  per- 
sons   and    their   assigns,    et    ad  et  cum 


quoUbet  eoruin,  that  he  was  lawfully  and 
solely  seized  of  a  rectory.  Two  of  the 
covenantees  brought  covenant  against 
B.  B.  and  held  ill,  because  it  was  a  joint 
covenant,  and  the  others  ought  to  have 
joined.  The  court  said  :  "  When  it  ap- 
pears by  the  declaration  that  every  of  the 
covenantees  hath,  or  is  to  have,  a  several 
interest  or  estate,  there,  when  the  cove- 
nant is  made  with  the  covenantees,  et  cum 
quolibet  eorum,  these  words,  cum  quolibet 
eorum  make  the  covenant  several  in  re- 
spect of  their  several  interests.  As  if  a 
man  by  indenture  demises  to  A  black 
acre,  to  B  white  acre,  to  C  green  acre, 
and  covenants  with  them,  and  quolibet 
eorum,  that  lie  is  lawful  owner  of  all  the 
said  acres,  &c.,  in  that  case  in  respect  of 
the  said  several  interests,  by  the  said 
words  et  cum  quolibet  eorum,  the  covenant 
is  made  several ;  but  if  he  demises  to  them 
the  acres  jointly,  then  these  words,  cum 
quolibet  eorum,  are  void,  for  a  man  by  his 
covenant  (unless  in  respect  of  several 
interests),  cannot  make  it  first  joint  and 
then  malie  it  several  by  the  same  or  the 
like  words,  cum  quolibet  eorum ;  for,  al- 
though sundry  persons  may  bind  them- 
selves et  quemlibet  eorum,  and  so  the 
obligation  shall  be  joint  or  several  at  the 
election  of  the  obligee,  yet  a  man  cannot 
bind  himself  to  three,  and  to  each  of 
them,  to  make  it  joint  or  several  at  the 
election  of  several  persons  for  one  and 
the  same  cause,  for  the  court  would  be  in 
doubt  for  which  of  them  to  give  judg- 
ment, which  the  law  would  not  suffer,  as 
it  is  held  in  3  H.  6,  4J  b."  See  also  Brad- 
burne  v.  BotfieUl,  14  JI.  &  W.  559  ;  Sorsbie 
V.  Park,  12  M.  &  W.  146;  Lane  v.  Drink- 
water,  5  Tyr.  40,  1  C,  M.  &  R.  599; 
English  V.  Blundell,  8  C.  &  P.  332; 
Decharms  v.  Horwood,  10  Bing.  526;  Hill 
V.  Tucker,  1  Taunt.  7  ;  Anderson  v.  Mar- 
tindale,  1  East,  497  ;  Spencer  r.  Dnrant, 
Comb.  115;  Tliimblethorp  v.  Hardesty  7 
Mod.  116  ;  Chanter  v.  Leese,  4  M.  &  W. 
295  ;  Wetherell  v.  Langston,  1  Exch.  634 ; 
Foley  V.  Addenbrooke,  4  Q.  B.  197  ;  Teed 
V.  EUworthy,  14  East,  210;  Scott  u.  God- 
win, 1  B.  &  P.  67. 

American  Cases.  —  Sweigart  i;.  Berk, 
8  S.  &  R.  308.  Seven  of  ten  joint  obli- 
gees brought  an  action  (living  the  other 
obligees)  against  the  obligor.  Held,  that 
it  could  not  be  maintained.  Semble,  an 
action  could  not  have  been  maintained 
by  one,  although  brought  in  respect  of 
separate  interests. —  Don  y.  Hai-sey,  16 
Johns.  34.  Assumpsit  by  D.  &  D.,  }iart- 
ners,  against  H.  M.,  being  shown  to  be  a 

21 


THE    LAW    OF    CONTRACTS. 


[book  I. 


*■  23    not   several   and  *  respective  shares,    which  being  united 
make   a  vs^hole;   but  these  together  constitute   one   whole, 


member  of  the  firm,  held,  that  he  ought 
to  have  been  joined  as  plaintiff-  —  Si-iis 
V.  Hahri^,  8  B.  Jlon.  55.  Debt  on  a  penal 
bouil.  The  bond  was  executed  by  the 
defendant  in  favor  of  the  plaintiff  and 
several  others,  as  joint  obligees.  The 
plaintiff  brought  the  action  alone  to  re- 
cnver  the  penalty.  Held,  that  the  action 
was  nut  well  brought.  Alder,  if  the  ac- 
tion liad  been  covenant  on  the  bond ;  for 
in  that  case,  so  far  as  each  of  the  obli- 
gei',-1  in  the  bond  has  a  separate  interest 
in  tlie  performance  of  its  stipulations,  the 
cause  of  action  is  several  and  not  joint. 
.■-^ee  Pearce  v.  Hitchcock,  2  Comst.  388. 
—  Tvi-~'  OTT  V.  Williams,  10  Ohio,  442. 
AVhere  lands  descended  to  coparceners, 
with  warranty,  and  they  were  evicted  be- 
fore severance,  it  was  held  that  one  of 
them  coLild  not  sue  alone  on  the  warranty 
for  his  share  of  the  damages. 

.3.  In  the  following  cases  a  several  action 
irns  held  to  be  properli/  brought. 

Keigiitley  !i.  W.vts<i\,  3  Exch.  716. 
[For  an  abstract  of  this  case  see  note  (;') 
supra.]  —  JoxES  v.  Robinson,  1  Exch. 
4.j4.  The  declaration  stated  that  the 
plaintiff  and  A  B  carried  on  business  in 
copartnership ;  and  in  consideration  that 
they  would  sell  defendant  their  business, 
and  become  trustees  for  him  in  respect 
of  all  debts,  &c.,  due  to  plaintiff  and 
A  B  in  respect  thereof,  defendant  prom- 
ised plaintiff  to  pay  him  all  the  money 
he  had  advanced  in  respect  of  the  co- 
partnership, and  for  which  it  was  ac- 
countaljle  to  plaintiff,  and  also  promised 
plaintiff  and  A  B  that  he  would  dis- 
charge all  the  debts  due  from  the  plain- 
tiff ,ind  A  B  as  such  copartners,  and  all 
liabilities  to  which  they  are  subject. 
The  declaration  then  averred  that  plain- 
tiff and  A  B  did  sell  the  business  to 
defendant  and  'Ijecame  trustees  for  him 
in  ri.'spect  of  all  deljts,  &c.,  due  to  plain- 
tiff and  A  B  in  respect  thereof,  and  that, 
at  the  time  of  the  promise,  plaintiff  had 
advanced  a  certain  sum,  for  the  non-pay- 
ment of  which  tlie  action  was  brouglit. 
On  motion  in  arrest  of  judgment,  the 
defendant  contended  that  the  considera- 
tion moved  from  the  plaintiff  and  A  B 
joiiitly,  and  therefore  (as  the  considera- 
tion is  the  essential  part  of  a  contract, 
without  which  the  promise  is  nothing), 
A  B  should  have  been  joined  as  co-plain- 
tiff ;  but  the  court  held  that  the  separate 
interest  of  the  plaintiff  in  the  partner- 
ship fund  was  the  consideration  upon 
which  the  promi.se  sued  upon  in  this 
case    was    founded ;    and,    therefore,   the 
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rule  for  which  the  defendant  contended 
did  not  apply.  —  rAn.MER  v.  Sj'ARSIIutt, 
4  Man.  &  G.  137.  By  an  agreement,  not 
under  seal,  between  defendant  of  the 
one  part,  and  plaintiff  and  F.  "f  the  other 
part  —  reciting  tliat  plaintiff  and  F. 
had  assigned  certain  ]iroperty  to  defen- 
dant for  £150  apiece,  aiid  that  it  had 
been  agreed  that  defendant  should  re- 
tain £50  out  of  each  ,£150  —  tlie  defend- 
ant, in  consideration  of  the  two  several 
sums  of  .£50  and  £50  so  retained,  agreed 
with  plaintiff  and  F.,  their  e.xecutors, 
&c.,  to  indemnify  plaintiff  and  F.,  and 
each  of  them,  their  heirs,  executors,  etc., 
and  their,  and  each  and  every  of  their, 
estates  and  effects,  from  tlie  costs  of 
a  certain  action.  Held,  that  plaintiff 
might  maintain  assumpsit  upon  this 
agreement  without  ]ouiing  F.  —  Boole 
!;.  Hill,  6  M.  &  W.  b.i5.  Covenant.  By 
articles  of  agreement,  reciting  that  the 
defendant  had  contracted  with  J.,  as  the 
agent  of  the  plaintiff  and  tlie  other 
owners  of  the  property,  for  the  purchase 
of  the  lands  therein  mentioned,  tlie  de- 
fendant covenanted  with  tlie  plaintiff, 
and  tlie  several  other  parties  beneficially 
interested,  to  perform  such  contract  by 
paying  the  purchase-money  on  a  certain 
day,  &c.  J  J' Id,  that  this  covenant  was 
several,  and  that  the  plaintiff  might  sue 
alone  for  the  non-payment  of  his  share 
of  the  purchase-money,  without  joining 
the  other  parties  buiiflicially  interested. 
—  Place  v.  Delegal,  4  Biiig.  N.  V.  426. 
Assumpsit.  One  Evans,  as  attorney  for 
plaintiffs,  executors  of  iSliers,  having  sold 
an  estate,  to  a  share  of  the  proceeds 
ot  which  W.  was  entitled  as  legatee,  and 
defendant  claiming  \V.'s  share  of  such 
proceeds,  under  an  agreement  with  W. 
plaintiffs  paid  the  amount  to  defendant, 
on  receiving  from  him  a  guaranty  in 
tliese  terms  :  "  Jlr.  John  Evans,  and  also 
Jles.srs.  Place  &  JMealny  [the  plaintiffs], 
as  the  executors  of  the  will  of  the  late 
ilr.  .John  Sliers :  In  consideratimi  of 
your  having  paid,  &c.,  I  hereby  undertake 
to  indemnify  and  save  you  and  each  of 
you  harmless,  &c.a(J  Delegal."  Held, 
that  plaintiffs  niight  sue  on  this  guar- 
anty without  joining  Evans.  —  Tiiacker 
!i.  Shepherd,  2  Ch'itt.  652.  The  plaintiff 
and  one  1\.,  being  insurance  brokers 
and  partners,  effected  a  policy  of  in- 
surance on  the  defendant's  ship.  The 
premium  was  not  paid  to  the  under- 
writer till  after  K.  had  become  bankrupt, 
when  it  was  paid  by  tlie  plaintiff'  alone 
cut  of  his  private  property.     The  plain- 
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which,  whether  it  be  an  interest  *  or  an  obligation,  belongs 
to  all.     Hence  arises  an  implied  authority  to  act  for  each 


*24 


tiff  brought  this  action  alone  to  recover 
tlie  amount  of  the  premium  thus  paid. 
Uiltl,  that  the  action  was  well  brought. 

—  Glossop  I'.  CoLMAN,  I  Starlc.  25.  As- 
sumpsit. Plaintiff  had  held  out  his  sou 
as  his  partner,  and  had  made  out  bills 
and  sig-ued  receipts  iu  their  joint  names ; 
but  held  by  the  court  of  K.  B.  that  he 
was  not  precluded  from  maintaining  his 
action  by  showing  that  his  son  was  not  in 
fact  his  partner  — Davexpokt  v.  Eack- 
STROW,  1  C.  &  P.  89.     Hullock,  B.,  s.  p. 

—  Kell  v.  Nainbt,  10  B.  &  C.  20  s.  p. 
"  A  party  with  whom  the  contract  is 
actually  made  may  sue  without  joining 
others  with  whom  it  is  apparently  made." 
Purke,  J.  —  Garret  v.  Taylor,  1  Esp. 
Nisi  Prius,  117.  "Three  persons  had 
employed  the  defendant  to  sell  some 
timber  for  them,  iu  which  they  were 
jointly  concerned.  Two  of  them  he  had 
paid  their  exact  proportion,  and  they  had 
given  him  a  receipt  in  full  of  all  demands. 
The  third  now  brought  his  action  for 
the  remainder,  being  his  share ;  and 
it  was  objected,  that  as  this  was  a  joint 
employment  by  three,  one  alone  could 
not  bring  his  action.  But  it  was  ruled 
by  Lord  Mansfield,  that  where  there  had 
been  a  severance  as  above  stated,  that  one 
alone  might  sue.  4  G.  3  MS."  —  Kirk- 
man  r.  Newstead,  1  Esp.  Nisi  Prius,  117. 
"  Action  for  the  use  and  occupation  of  a 
house.  It  appeared  that  the  house  Avas 
the  property  of  six  tenants  in  common, 
to  all  of  whom,  except  the  plaintiff,  the 
defendant  had  paid  his  rent ;  and  this 
action  was  for  his  share  of  the  rent.  It 
was  objected  that  one  tenant  in  common 
alone  could  not  bring  this  action,  but 
that  all  ought  to  join ;  but  Lord  Mans- 
field overruled  the  objection,  and  the 
plaintiff  recovered.  Sitt.  Westm.  M. 
1776,  JIS."  [The  above  two  cases  from 
Espinasse's  Nisi  Prius  are  of  doubtful 
authority.  See  note  to  Hatsall  v.  Grif- 
fich,  4  Tyr.  488,  and  AA'alford  on  I'arties, 
466.]  —  WoTTON  V.  Cooke,  Dyer,  337  b. 
C^ovenant.  Three  purchased  lands  jointly 
in  fee  and  covenanted  each  with  the  others 
and  their  heirs,  et  eorkm  utrique,  to  convey 
to  the  heirs  of  those  who  happened  to 
die  first,  their  respective  third  parts. 
Two  of  the  three  having  died,  the  heir 
of  one  of  them  brought  this  action 
against  the  survivor,  alleging  that  he  had 
not  conveyed  to  him  according  to  his 
covenant.  It  was  moved,  in  arrest  of 
judgment,  that  the  covenant  was  joint, 
and  not  several,  for  the  word  "  utrique  " 
in  Latin  is  conjunctim,  and  not  separatim  ; 


sed  non  allocatur,  and  judgment  was  given 
for  the  plaintiff. 

Ainei  trail  Cases. —  Hall  v.  Leigh,  8 
Cranch,  50.  Plaintiff  and  P.  consigned 
to  defendant  a  quantity  of  cotton,  of 
wliich  they  were  joint  owners.  They 
gave  defendant  separate  and  different 
instructions  for  the  disposition  of  their 
respective  moieties,  each  distinctly  con- 
fining his  instructions  to  his  own  moiety, 
Held,  reversing  judgment  of  circuit  court, 
that  plaintiff  could  maintain  an  action 
for  the  violation  of  his  instructions,  with- 
out joining  P.  —  Swett  v.  Patrick,  2 
Fairf.  179.  Defeudant  conveyed  land 
with  warranty  to  A,  B,  and  C.  Held,  on 
demurrer,  that  a  several  action  on  the 
warranty  was  well  brought  by  A.  — 
Shahp  v.  Coxklixg,  16  Vt.  354.  Cove- 
nant. By  indenture  between  the  plaintiff 
and  others,  of  the  first  part,  ami  the  de- 
fendant of  the  other  part,  the  defendant 
ciivenanted  with  the  parties  of  the  first 
part  that  he  would  turn  from  its  natural 
channel  a  certain  stream  of  water  which 
flowed  over  the  land  of  the  covenantees  ; 
and  whereas,  the  water,  when  diverted, 
would  pass  over  the  laud  of  the  plaiu- 
tiff,  that  he  would  so  convey  it  as  not 
to  injure  said  land.  The  plaintiff  brought 
the  action  without  joining  the  other  cove- 
nantees, and  alleged  breaches  of  both 
covenants.  Held,  that  he  might  recover 
on  the  second  covenant,  but  not  on  the 
first.  Redfield,  J.,  said  the  court  were 
willing  to  abide  by  the  rule  that,  -nhere 
the  interest  iu  the  subject-matter  secured 
by  the  covenant  is  several,  although 
the  terms  of  the  covenant  will  more 
naturally  bear  a  joint  interpretation,  yet, 
if  they  do  not  exclude  the  iuference  of 
beiug  intended  to  be  several,  they  shall 
have  a  several  constructiou  put  upon 
them.  See  also  Catliu  v.  Barnard,  1  Aik. 
9;  Harrold  v.  Whitaker,  10  Jur.  1004; 
Mills  0.  Ladbrooke,  7  Man.  &  G.  218  ; 
Simpson  v.  Clayton,  4  Bing.  N.  C.  758  ; 
Withers  ;;.  Bircham,  3  B.  &  C.  254 ;  John- 
son V.  Wilson,  tt'illes,  248 ;  Lloyd  v. 
Archbowle,  2  Taunt.  324 ;  Story  v.  Rich- 
ardson, 6  Bing.  N.  C.  123;  Owston  v. 
Ogle,  13  East,  538;  Lahy  v.  Holland,  8 
Gill,  445  ;  Payne  v.  Jelleff,"  67  Wis.  246. 

4.  Ill  the  followinq  cases  it  was  held 
that  a  joint  action  should  have  been  several. 

Seaton  v.  Booth,  4  A.  &  E.  528, 
Assumpsit.  A,  B,  &  C,  being  interested 
in  certain  lands,  but  having  no  common 
legal  interest  in  any  portion  of  them, 
agreed  together,  according  to  their  re- 
spective  interests,   to   put  them    up    for 
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*  25    other,   which  is   iu  some  cases  carried  *  very   far.       Thus, 

if  several  plaintiffs  sue   for  a    joint  demand,   and  the  de- 

*  26    fendant  pleads  in  bar  an  accord  and  satisfaction  with  *  one 

of  tke  plaintiff's,  but  without  any  allegation  that  the  other 

sale,  and  the  lands  were  so  put  up,  under  was  reversed,  aud  restitution  awarded, 
the  direction  of  their  agents,  in  lots,  with  costs,  which  was  i):ud  solely  by  the 
Kach  lot  was  described  in  a  separate  plaintiffs,  A  and  B  having  in  the  mean 
]iaper,  containing  the  conditions  of  sale,  time  become  liankrupts.  An  action  could 
in  wliich  it  was  stipulated,  among  uther  not  be  brought  by  the  plaintiffs  alone  for 
things,  that  if  the  purchaser  should  be  a  moiety  of  the  restitution  money  and 
let  into  the  premises  before  payment  of  costs,  because  it  was  either  a  partnership 
the  purchase-money,  he  should  be  consid-  transaction,  when  A  and  B  ought  to  be 
ered  tenant  at  will  to  the  vendors,  and  joined ;  or  not,  when  separate  actions 
])av  interest  at  the  rate  of  four  per  cent  should  be  brought  by  each  of  the  persons 
on  the  amount  of  pnrchase-money,  as  paying.  See  also  Smith  v.  Hunt,  2  Chitt. 
aud  for  rent.  Defendant  bought  four  of  142  ;  Brandon  i'  Hubbard,  2  Br.  &  B.  11  ; 
tlie  lots,  aud  was  let  into  possession,  and  Tippet  v.  Hawkey,  .3  Mod.  263;  Make- 
held  for  several  years  without  paying  the  peace  v.  Coutes,  8  JIass.  451,  overruled  in 
purchase-money;  whereupon  the  vendors  Capen  v.  Barrows,  1  Gray,  .376,  Brand  r. 
brought  their  joint  action  agiinst  him,  Boulcott,  3  B.  &  P.  23.5;  Kelby  V.  Steel, 
to  recover  rent.     Their  declaration   con-  5  Esp.  194. 

tained  two  counts  :  one  upon  the  contract  American  Cases.  —  Boi;(i•^  v.  CuRTI.x, 
between  the  plaintiffs  and  defendant  for  10  S.  &  R.  211.  Two  firms,  C.  &  B.  and 
the  sale  of  the  property  ;  the  other  for  J.  &  D.,  having  become  sureties  for  A., 
use  and  occupation.  litld,  that  the  ae-  gave  their  joint  aud  several  note  for  the 
tion  could  not  be  sustained  on  either  debt  of  A.  Held,  that  the  two  firms,  on 
count;  not  on  the  first,  because  no  joint  payment  by  them  of  the  note,  could  not 
contract  with  all  the  plaintiffs  was  maintain  a  joint  action  against  A.,  it  not 
proved;  not  on  the  second,  because  no  appearing  that  the  payment  was  made 
joint  ownership  in  the  plaintiffs,  and  out  of  a  juhit  fund  of  the  two  firms, 
occupation  under  them,  was  jirtived  —  "The  action  of  assumpsit  must  be  joint 
Wii.KiNS'ix  )'.  H.iLL,  1  Bing.  X.  (_'.  713.  or  several,  accordingly  as  the  promise 
Action  of  debt  against  lessee  for  double  on  which  it  is  founded  is  ]oint  or  sev- 
value,  under  stat  4  Geo  If.  c.  28,  for  eral.  Where  the  promise  is  c.r/i/T.M,  there 
holding  over.  Held,  that  tenants  in  com-  can  be  little  difficulty  iu  determining 
1111)11  could  not  maintain  such  action  to  which  class  it  belongs,  as  its  nature 
jointly  where  there  had  been  no  joint  necessarily  appears  on  the  face  of  the 
demise.  "If  there  be  no  joint  demise,  contract  itself;  and  if  it  be  joint,  all  to 
there  must  be  several  actions  for  ri-iil,  for  whom  it  is  made  must,  or  at  least  may 
a  joint  action  is  not  maintainable  except  sue  on  it  jointly  .  .  .  But  an  imjitied 
upon  a  joint  demise."  Tmdal,  C.J. — •  promise,  being  .altogether  ideal,  and 
Sekv.vxte  v.  J.v.MES,  10  B.  &  C.  410.  raised  out  of  the  e,u,sntr,alion  only  by 
Covenant.  The  defendant  who  was  mas-  intendment  of  law,  fnlluws  the  nature  of 
ter  of  a  vessel,  covenanted  with  the  plain-  the  consideration ;  and  ,as  that  is  ynnt  or 
tiff  and  others,  part-owners,  and  their  several,  so  will  the  ]iroiiiise  be."  6V«<«i,J. 
si-reral  and  les/iectite  e.xecutors,  adminis-  — (.' vrtiii;.\i;  c  Buowx, .'!  I.eigh,  US.  C. 
trators,  and  assigns,  to  jiay  certain  moneys  covenanted  with  B.  &  .1.  that  he  would 
to  them  and  to  their  and  every  of  their  pay  B.  and  J.  $.'!II0,  namely,  to  each  of 
sevrral  and  rcsjiective  executors,  adminis-  them  one  moiety  thereof.  /A /</,  a  .several 
trators,  and  assigns,  at  a  certain  banker's,  covenant,  .so  that  B.,  as  the  survivor  of 
and  in  sneh  j„iiis  mid  iiro/iorlions  :\^  were  the  two,  could  not  maintain  an  action 
set  against  their  several  and  resiicctive  to  recover  the  whole  sum.  —  Ui.MiiU  v. 
names.  The  action  was  brouglit  by  all  ('rNMMiii,\.M.  2  (iieenl.  117.  Assumpsit 
the  covenantees  jointly.  ■//../(/,  that  the  for  money  had  and  received.  Goods, 
covenant  was  se\eral,  and  so  the  action  belonging' to  some  and  not  to  all  of  sun- 
not  well  brought,  but  each  covenantee  dry  joliil  debtors,  were  taken  in  execution 
shonld  have  brought  a  separate  action,  and  wasted.  Hi  Id,  that  all  the  debtors 
—  GiiAir.vM  V.  Robertson,  2  T.  R.  282.  could  not  maintain  a  joint  action  against 
Plaintiffs,  together  with  A  &  B,  being  the  sheriff,  and  that  those  only  ought  to 
owners  of  one  ship,  and  the  defendant  of  have  sued  whose  property  was  actually 
another,  a  prize  was  taken,  condemned,  wasted.  See  also  Adriatic  Fire  Ins.  Co. 
and  shared  by  agreement  between  them;  v,  Treadwell,  108  U  S.  361. 
afterwards  the  sentence  of  condemnation 
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plaintiffs  had  authorized  the  accord  and  satisfaction,  the  plea  is 
nevertheless  good,  (w)  For  a  release  of  a  debt,  or  of  a  claim  to 
damages,  by  one  of  many  who  hold  this  debt  or  claim  jointly,  is  a 
full  discharge  of  it.  and  this  whether  they  hold  this  debt  or  claim 
in  their  own  right,  or  as  executors  or  administrators,  (x)  This  has 
been  extended  to  the  case  where  the  release  is  given  by  one  of  joint 
plaintiffs,  who,  although  a  party  to  the  record,  is  not  a  party  in 
interest,  but  whose  name  the  actual  parties  in  interest  were 
obliged  to  use  with  their  own  in  bringing  the  *  action,  (y)  *  27 
Nevertheless,  if  in  such  a  case  the  party  taking  the  release 
and  pleading  it  in  bar  is  aware  that  the  party  giving  it  had  no 
interest  in  the  claim  released,  the  court  would  disregard  the 
release ;  («)  and  upon  such  facts  as  these  the  court  have  ordered 
the  release  to  be  given  up  and  cancelled,  (ft) 

If  two  or  more  are  jointly  bound  or  jointly  and  severally 
bound,  and  the  obligee  releases  to  one  of  them,  all  are  dis- 
charged, (h)  Formerly  a  very  strict  and  technical  rule  was 
applied  to  these  cases  ;  thus  where  an  action  was  brought  against 
one  of  three  who  were  bound  jointly  and  severally,  a  plea  in  bar 
that  the  seal  of  one  of  the  others  was  torn  off  was  held  good. 
And  where  three  were  bound  jointly  and  severally,  and  the  seals 
of  two  were  eaten  off  by  rats,  the  court  inclined  to  think  the 
obligation  void  against  all.  (c)'  But  if  the  seals  had  remained  on 
until  issue  were  joined,  their  removal  afterwards  would  not  have 
avoided  the  bond,  (d) 

Where  a  technical  release,  that  is,  a  release  under  seal,  is 
given  to  one  of  two  joint  debtors,  and  the  other  being  sued 
pleads  the  joint  indebtedness  and  the  release,  it  is  no  answer  to 
say  that  the  release  was  made  at  the  defendant's  request,  and  in 
consideration  that  he  thereupon  promised  to  remain  liable  for  the 
debt,  and  unaffected  by  the  release ;  (e)  for  this  would  be  a  parol 

(«■)  Wallace   v.  Kensall,  7    M.  &  W.  (a)  Barker  ■/.  Eithardson,  1    Y.  &  J. 

264.     See   also  Osborn  v.  Martha's  Vine-  362.                                            ,  i     „  , 

yard  R.  R.  Co.,  140  Mass.  549.  {l>)  Co.  Lit.  232  a;  Bac.  A br.  Release, 

(r)  Bac  Abr.  Release,  D.  E.;   Jacomb  G. ;   Vin,  Abr.    Release,   G.  a;   Dean    v. 

V    Harwood    2  Ves.   Sen.   265;   Murray  Newhall,  8  T.  R.  168;   Huttou  f.  Eyre,  6 

V.   Blatchfor'd,   1    Wend.  583;   Napier   v.  Taunt.   289;    Lacy   »    Kyuaston     1    Ld. 

McLeod,  9  Wend.  120 ;  Decker  w.  Living-  Raym.  690;    s.c.12  Mod.  5d1;   Clayton 

ston.  15  Johns.  479;   Piersoni-.  Hooker,  3  v.    Kynaston,     Salk.    5,4;     MiUiken     r. 

Johns.  68  ;  Austin  v.  Hall,  13  Johns.  286 ;  Brown,  1  Rawle,  391 ;  Johnson  v.  Colhns, 

Bulkley  r  Dayton,  14  Johns.  387 ;  Bruen  20  Ala  43.5.            „     ,     ,     „      v.     ,0=;. 

V.   Mamuand,    17    Johns.   58;    Helsey   v.  (0)  Bayly    o.    Garford,    March,    125, 

Fairbanks,   4    Mason,    206;    Tuckermau  Seatou  r.  Henson,  2  Show^29;^ 

V.   Newhall,    17    Mass.    581 ;    Wiggin    ..  (cl)  Nichols  ..  Haywood    Dyer.  59  pi. 

Tiirlnr  93  Pick  444  12,  13  ;    Michaell  v.  Stockworth,  Owen,  8. 

^(°  'Wilkinson  t  Lindo,  7   M.  &  W.  M  Brooks  n.  Stuart    9  A.  &.  E.  854; 

81  ;  Gibson  ,■.  Winter,  5  B.  &  Ad.  96.  Parker  0.  Lawrence,  Hob.  70. 

'(-)  Gram   v.  Cadwell,  5   Cowen,  489; 

Legh  ^.  Legh,  1  B.  &  P.  447.  ^5 
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exception  to  a  sealed  instrument;  or  rather  a  parol  renewal  in 
part,  of  a  sealed  instrument  which  was  wholly  discharged.  This 
being  the  reason,  it  should  follow  that  only  a  release  under  seal 
should  have  the  effect  of  excluding  this  answer ;  and  the  weight 
of  authority  is  certainly  and  very  greatly  in  favor  of  this  limita- 
tion. (/)  It  has,  however,  been  held  in  this  country,  that  a 
*28  release  which  is  not  under  seal,  to  *  one  of  many  joint 
debtors,  of  his  share  or  proportion  of  the  debt,  operates  in 
law  as  a  full  discharge  of  all.  {(j)  But  though  the  word  release 
be  used,  even  under  seal,  yet  if  the  parties,  the  instrument  being 
considered  as  a  whole  and  in  connection  with  all  the  circum- 
stances of  the  case  and  the  relations  of  the  parties,  cannot 
reasonably  be  supposed  to  have  intended  a  release,  it  will  be 
construed  as  only  an  agreement  not  to  charge  the  person  or  party 
to  whom  the  release  is  given,  and  will  not  be  permitted  to  have 
the  effect  of  a  technical  release ;  (/(.)  for  a  general  covenant  not  to 
sue  is  not  itself  a  release  of  the  covenantee,  but  is  so  construed 
by  the  law,  to  avoid  circuity  of  action ;  and  a  covenant  not  to 
sue  one  of  many,  who  are  jointly  indebted,  does  not  discharge  one 
who  is  a  joint  debtor  with  the  covenantee,  nor  in  any  way  affect 
his  obligation,  {i) 

It  may  be  added,  though  not  strictly  within  the  law  of  con- 
tracts, that  the  effect  of  a  release  of  damages  to  one  of  two  wrong- 
doers is  the  same  as  a  release  of  debt;  it  is  in  its  operation  a 
satisfaction  of  the  whole  claim  arising  out  of  the  tort,  and  dis- 
charges all  the  parties,  (j)  And  in  actions  against  two  or  more 
defendants  for  a  joint  tort,  it  has  been  said  that  damages  should 
be  assessed  against  all  jointly  for  the  largest  amount  which  either 
ought  to  pay.  Qc)  The  true  rule,  however,  must  be,  that  the 
plaintiff  is  entitled  to  compensation  for  all  the  injury  he  has 
received,  and  for  this  there  should  be  judgment  against  all  who 
joined  in  doing  the  wrong.  Several  damages  should  not  be 
assessed ;  but  if  they  are,  the  plaintiff  may  elect  which  sum  he 


(/)  Shaw    V.    Pratt,    22    Pick.    .305;  Johns.    209;     JleLelLm    l,.   Cumherl.ind 

Walker    c.    McCulloch,    4    Greeul.    421;  Bank,  24   j\le.  5B6 ;    Bank  of    Catskill  r. 

Liint  V.  Stevens,  24  iMi'.  5.'34  ;    Harrison  v.  Messenger,  9  C'uwen,  37  ;    Durell  >•.  Wen- 

Clnsp,  2  Jolma.  448;    Rowley  !).  Stodilard,  dell,  8  N.  H.  369;    Bank  of   ( 'hniango  i.\ 

7  Jiihiis.  210;    McAllester   u.  Sprague,  .34  Osgood,  4  Wend.  607  ;    Lancaster  B.'llar- 

Me.  21)5;    Pond  v.  Williams,  1  Gray,  630.  rison,  6  Bing.  731  ;    s.  c.  4   Mo.  &  P.  561  , 

((/)  MiUiken  v.  Brown,  1  Rawle,  391.  Dean  v.  Nenhall,  s  T.  11.  168. 

(A)  Hollv    V.   Forbes,    2    Br.  &   B,  46  ;  (  /  )  Brown  u.  Marsh,  7  Vt   .320. 

Mc.Vllpstcr  y.  ,Sprague,34  Me.  296;  Burke  (k)  Bull.  N.  P.  15;   Lowfield  v    Ban- 

«.  Nolile,  48  Penn.  St.  168.  croft,  2   Str.   910;    Oushjw  v.  Orcliard,  1 

[i]    Lane  u.  Owings,  3  Bibb,  247  ;   Shed  Str.    422;    Brown    v.  .Mien,  4    Esp.   158; 

w.  Piftrce,  17   Mass.  G28 ;    Couch  w.  Mills,  Austen  u.  Willw.ard,  Cro.  E.  860;    Smith- 

21    Wend.   424 ;   Rowley    u.    Stoddard,   7  son  u.  Garth,  3  Lev  324. 
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will,    and  remitting  the  others,    enter  judgment   for   this  sum 
against  all.  (1) 

*No  release  by  the  party  injured,  or  claimant,  has  the  *  29 
effect  of  discharging  all,  although  given  but  to  one,  unless 
it  be  a  voluntary  release;  for  if  one  of  two  who  owe  jointly 
either  a  debt  or  compensation  for  a  wrong,  be  discharged  by  oper- 
ation of  law,  without  the  concurrence  or  consent  of  the  party  to 
whom  the  debt  or  compensation  is  due,  he  does  not  hereby  lose 
his  right  to  enforce  this  claim  against  those  not  discharged,  (m) 
But  it  is  said,  that  if  the  discharge  by  operation  of  law  is  at  the 
instance  of  the  plaintiff,  or  be  caused  by  him,  it  then  operates  as 
a  discharge  of  the  other  debtors,  (n) 

The  legal  operation  of  a  release  to  one  of  two  or  more  joint 
debtors  may  be  restrained  by  an  express  provision  in  the  instru- 
ment, that  it  shall  not  operate  as  to  the  other.  For  if  a  release 
containing  such  a  proviso  be  pleaded  by  the  other  in  bar  to  an 
action  against  both,  a  replication  that  the  action  is  brought 
against  both,  only  to  recover  of  the  other,  is  good,  (o) 

If  an  action  be  brought  against  many,  and  to  this  an  accord 
and  satisfaction  by  one  be  pleaded  in  bar,  it  must  be  complete', 
covering  the  whole  ground,  and  fully  executed.  It  is  not  enough 
if  it  be  in-  effect  only  a  settlement  with  one  of  the  defendants  for 
his  share  of  the  damages ;  nor  would  it  be  enough  if  it  were  only 
this  in  fact,  although  in  form  an  accord  and  satisfaction  of  the 
whole  claim,  (p) 

Joint  trustees  are  not  necessarily  liable  for  each  other,  or 
bound  by  each  other's  acts.  Each  is  liable  for  the  acts  of  others, 
only  so  far  as  he  concurred  in  them,  or  connived  at  them, 
actively  or  negligently.  Each  is,  in  general,  responsible  only  for 
money  which  he  has  himself  received ;  and  if  he  signs  a  receipt  with 
the  others,  because  the  receipt  would  have  no  force  without  his 
signature,  he  may,  at  least  in  equity  (unless  he  is  himself  in  de- 
fault), show  that  he  did  not  receive  the  money,  and  thus  remove  or 
limit  his  liability  ;  but  if  this  be  not  shown,  the  joint  receipt 
is  evidence  against  all.  (5)      A  trustee  may  thus  *  explain    *30 

(/)  Johns  V.  Dodsworth,  Cro.  C.  192;  v.    Wakefield,    13   Q.   B.    536.     See  post, 

Walsh  n.  Bishop,  Cro.  C.  243  ;   Heydon's  p.  *  285. 

Case,  U    Rep.  5:   Halsey  v.  Woodruff,  9  (p)  Anderson     v.    Turnpike    Co.,    16 

Pick.  5.')5  ;  Rodney  v.  Strode,  Carth.  19.  Johns.  87  ;   Clark  v.  Dinsniore,  5   N.  H. 

(m)   Ward  v.  Johnson,  13  Mass.  152.  136;   Rayne  v.  Orton,  Cro.  E.  305;   Lyun 

(n)  Roberstou     v.    Smith,    18    Johns,  v.  Bruce,  2  H.  Bl.  317. 
4.59.  (q)  Fellows  v.  Mitchell,  1  P.  Wma.  83, 

(o)  Twopenny   v.    Young,   3   B.  &  C.  and    Co.x's    note;     Westly    r.   Cl:irke,    1 

211 ;    s.  c.  .)  Dow.  &  R.  261 ;  Lancaster  v.  Eden,  360;    Griffin  v.  lAlacaulay,  7  Gratt. 

Harrison,  4  llo.  &  P    561 ;   s.  c.  6  Bing.  476.     See  Rider  Life  Raft  Co.  v.  Roach, 

726  ;  Solly  v.  Forbes,  2  Br.  &  B.  38 ,  North  97  N.  Y.  378. 
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his  receipt,  because  he  is  obliged  to  join  with  the  others  in 
giving  one;  but  a  co-executor  not  being  under  this  necessity, 
it  is  said  that  he  is  bound  by  the  receipt  he  signs,  (r)  And,  in 
general,  any  co-executor  or  co-trustee  who  does  jointly  with  the 
others  any  act  which  it  is  not  necessary  for  him  to  do,  is  bound 
thereby  to  any  party  who  shall  suffer  therefrom,  (s) 

If  two  or  more  persons  are  bound  jointly  to  pay  a  sum  of 
money,  and  one  of  them  dies,  at  common  law  his  death  not  only 
severs  the  joinder,  but  terminates  the  liability  which  belonged  to 
him,  so  that  it  cannot  be  enforced  against  his  representatives ;  (t) 
but  if  they  were  bound  jointly  and  severally,  the  death  of  one  has 
not  this  effect,  (m)  If  bound  jointly,  the  whole  debt  becomes 
the  debt  of  the  survivors  alone,  and  if  they  pay  the  whole,  they 
can  have  at  law  no  contribution  against  the  representatives  of  the 
deceased,  because  this  would  be  an  indirect  revival  of  a  liability 
which  death  has  wholly  terminated,  (v)  But  where  the  debt  was 
made  joint  by  fraud  or  error,  equity  will  relieve  by  granting  con- 
tribution ;  as  it  will  if  the  debt  were  for  money  lent  to  both 
and  received  by  both,  so  that  both  actually  participate  in  the 
benefit,  {iv)  If  the  last  survivor  dies,  leaving  the  debt  unpaid, 
his  representatives  alone  are  chargeable,  and  have  no  contribution 
against  the  representatives  of  the  other  deceased  obligor. 

Such  were  the  rules  of  the  common  law ;  but  in  most  of  the 
United  States  these  rules  are  changed  by  statute.  The  represen- 
tatives of  the  deceased  continue  to  be  bound  by  his  obligation. 
If  the  debtors  were  jointly  bound,  the  creditor  could  bring  but 
one  action  when  all  were  alive,  and  that  against  all ;  and  then 
obtaining  judgment  and  taking  out  execution  against  all,  he  might 
levy  it  on  all  or  either  as  he  chose,  leaving  them  to  adjust 
*31  their  proportion  by  contribution.  After  the  death  of  a  *  joint 
debtor,  the  creditor  cannot  join  the  survivors  and  the  rep- 
resentatives of  the  deceased  in  one  action,  even  if  the  statute 
gives  the  creditor,  where  one  of  many  joint  debtors  dies,  the  same 
remedy  by  action  as  if  the  contract  were  joint  and  several;  inas- 
much as  an  executor  cannot  be  joined  with  the  survivors  in  an 
action  upon  a  contract  which  w.ts  originally  joint  and  several, 
because  one  would  be  charged  dc  bonis  testatoris,  and  the  other 

(;■)   Sadler    v.    Hobbs,   2    Br    Ch.  114;  Hooper,  2   Mass.  572;    Yorks   c .  Peck,  14 

Chambers  v.  Minchin,  7   Ves.  198.  Barb.  644. 

(,v)   Brice     v.    St..krs,     11     Ves.     .319;  (,()  Towers    !-.    Moore,    2    Vern.    99; 

Sadler  v.  Hobbs,  2   Br.  Cli.  95,  and   note  Mav  v.  AVoodward,  Freem.  248. 
to  Am,  ed.  (»)  See  note  (e),  p.  ,32  post. 

[I)  Bac.  Abr.   Obli.gation.s,  D.  4;   O.s-  («.)  A^'aters  u.  Kiley,  2  Har,  &  G.  313; 

borne  v.  Crosbern,  1  Sid,  238 ;    Cikler  v.  Simpson  r.  Vaughan,  2  Atk.  33 ;  Yorks  v. 

Eutherford,  3   Br.  &   B.  302;    Foster  u.  Peck,  14  Barb.  644. 
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lllT'!n^™T>  ^l'"^  ''°''°'  ^^'  ^^)  ^'^^  t^^  ^^^'litor  may  elect 
which  to  ue.  iy)  He  may  sue  either,  or  both,  in  distinct  actions 
and  may  levy  his  executions  upon  either  or  both.  But  he  can 
get  m  the  whole,  only  the  amount  of  his  debt;  and  the  survivors 
and  the  representatives  of  the  deceased,  or  the  representatives  of 
all  the  debtors,  if  all  are  deceased,  have  against  each  other  a  claim 
for  contribution,  if  either  pay  more  than  a  due  proportion.  (^) 

It  one  or  more  of  several  joint  obligees  die,  the  right  of  action 
is  solely  m  the  survivors,  and  if  all  die,  the  action  must  be  brou-ht 
by  the  representatives  of  the  last  survivor,  (a)  But  if  the  right 
under  the  contract  be  several,  the  representatives  of  the  deceased 
party  may  sue,  although  the  other  obligees  are  living.  (6) 


SECTION  III. 

OF   CONTEIBUTION. 

Where  two  or  more  persons  are  jointly,  or  jointly  and  severally, 
bound  to  pay  a  sum  of  money,  and  one  or  more  of  them  pay  the 
whole,  or  more  than  his  or  their  share,  and  thereby  relieve  the 
others  so  far  from  their  liability,  those  paying  may  recover  from 
those  not  paying,  the  aliquot  proportion  which  they  ought 
to  pay.  (c)     Some  things  have  been  said  about  this  *  right  to    *  32 

(x)  Kemp    V.   Andrews,   Carth.    171 ;  before  Gould,  J.,  at  Dorchester."    Buller, 

Hall  i\  Huffam,  2  Lev.  228.  J.,  2  T.  R.  105.  — The  action  for  money 

(y)  May   v.  Woodward,   Freera.   248;  paid  to   recover  contribution  is  founded 

Enys  V.  Donnithorne,  2  Bur.  1190.  ViP"*^  '''^  °^'^  ^^''''  '^^  contribulione  faciendd. 

\z)  Teaslee   v.  Breed,   10   N.   H.  489;  Tindal,  C.  J.,  Edger  v.  Knapp,  5  Man.  & 

Batchelder  v.  Fiske,  17  Ma.ss.  464.  G.  758,  citing  Fitzherbert's  Natura  Bre- 

(a)  Rolls  II.  Yate,  Yelv.  177;  Anderson  vium,  378,  in  the  edition  of  1794,  p.  162. 

Martindale,     1    East,    497 ;     Stowell'a  From  the  passage  in  Fitzherbert,  as  the 


Admr.  v.  Drake,  3  Zabr.  310.  English  version  is  amended  by  the  learned 

(b)  Shaw-  V.  Sherwood,  Cro.  E.  729.  reporter  of  Edger  v.  Knapp,  5  Man.  &  G. 

(c)  Harbert's  Case,  13  Rep.  13  a,  15  b;  758,  759,  it  seems  that  a  parcener  dis- 
Layer  v.  Nelson,  1  Vern.  456  ;  Toussaint  trained  upon  is  entitled  to  contribution 
!'  Martinnant,  2  T.  R.  104;  Kemp  w.  Fin-  without  any  express  agreement  on  the 
den,  12  M.  &  W.  421 ;  Browne  v.  Lee,  6  part  of  her  coparceners,  while  to  entitle  a 
B.  &  C.  689 ;  Sadler  v.  Nixon,  5  B.  &  Ad.  joint  feoffee  to  contribution,  under  similar 
936 ;  Holmes  v.  Williamson,  6  M.  &  Sel.  circumstances,  the  other  feoffees  must 
1 59 ;  Blackett  v.  Weir,  5  B.  &  C.  387  ;  have  agreed  to  contribute.  In  analogy  to 
Lanchester  v.  Tricker,  1  Bing.  201  ;  Boul-  the  case  of  feoffees,  one  partner,  m  order 
ter  V.  Peplow,  9  C.  B.  193 ;  Wood  v.  Le-  to  entitle  himself  to  recover  contribution 
land,  I  Met.  387  ;  Aspinwall  v.  Sachhi,  57  of  his  copartner,  ia  bound  to  show  a  con- 
N.  Y.  331.  In  Offley  and  Johnson's  case,  tract  independent  of  the  relation  of  part- 
2  Leon.  166  [1584],  the  Court  of  King's  ner ;  Tindal,  C.  J.,  5  Man.  &  G.  759.  It 
Bench  held  that  one  surety  had  no  right  is  not  sufficient  for  him  to  show  that  the 
at  common  law  to  recover  contribution  payment  made  on  account  of  his  copart- 
from  a  co-surety.  "  The  first  case  of  the  ners  was  made  by  compulsion  of  law. 
kind  in  which  the  plaintiff  succeeded  was  Sadler  v.  Nixon,  5  B.  &  -Ad.  936.— In 
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contribution,  in  the  preceding  section ;  we  add  that  the  persons 
not  paying,  but  being  relieved  from  a  positive  liability  by  the 
payment  of  others  who  were  bound  with  them,  are  held  by  the  law 
as  under  an  implied  promise  to  contribute  each  his  share  to  make 
up  the  whole  sum  paid,  (d)  And  this  rule  applies  equally  to 
those  who  are  bound  as  original  co-contractors,  and  to  those  who 
are  bound  to  pay  the  debt  of  another  or  answer  for  his  default,  as 

co-sureties,  (e) 
*  33        *  The  payment,  to  establish  a  claim  for  contribution,  must 

be  compulsory.  Hence,  if  one  of  many  who  must  pay  a 
certain  debt  might  show  if  sued  that  he  was  bound  to  pay  only  a 
certain  proportion  and  could  defend  himself  against  a  further  claim, 
his  payment  of  more  than  his  share  gives  him  no  claim  for  con- 


Hunter  V.  Hunt,  1  C.  B.  300,  plaiutiff  and 
defendant  respectively  were  under-lessees, 
at  distinct  rents,  of  separate  portions  of 
premises,  the  whole  of  which  were  held 
under  one  original  lease,  at  an  entire  rent. 
Plaintiff,  having  paid  the  whole  under  a 
threat  of  distress,  brought  an  action 
against  defendant  to  recover  the  propor- 
tion of  rent  due  from  him,  as  for  money 
paid  to  his  use .  Held,  that  the  action  was 
not  maintainable.  See  Springer  u. 
Springer,  43  Penn.  St,  R.  518. 

(d)  Contribution  was  at  first  enforced 
only  in  equity,  and  Lord  Eldon  regretted 
(not  without  reason,  in  the  opinion  of 
Baron  Parke,  6  M.  &  W.  168),  that  courts 
of  law  ever  assumed  jurisdiction  of  the 
subject.  It  is  universally  admitted  that 
the  duty  of  contribution  originates  in  the 
equitable  consideration  that  those  who 
have  assumed  a  common  burden  ought  to 
bear  it  equally  ;  from  this  equitable  obli- 
gation the  law  implies  a  contract,  since 
all  who  have  become  jointly  liable  may 
reasonably  be  considered  as  mutually 
contracting  among  themselves  with  ref- 
erence to  the  duty  in  conscience.  Lord 
Eldon,  Craythorne  v.  Swinburne,  H  Ves. 
160,  169  (adopting  the  view  taken  by 
Romilli/  arguendo)  ;  Campbell  v.  Mesier,  4 
Johns.  Ch.  334 ;  I,ansdale  v.  Cox,  7  Monr. 
401;  Fletcher  v.  Grover,  11  N.  H.  368  ; 
Johnson  v.  Johnson,  11  Mass,  359;  Chaf- 
fee !).  Jones,  19  Pick.  264;  Horbach  r. 
Elder,  18  Penn.  33  ;  Powers  w.  Nash,  37 
Me.  322  ;  Holmes  v.  Weed,  19  Barb.  128  ; 
Yates  V.  Donaldson,  5  Md.  389.  —  As- 
sumpsit for  money  paid  is  the  usual  ac- 
tion for  enforcing  contribution,  and  its 
propriety,  before  taken  for  granted,  was 
confirmed  in  Kemp  v.  Pinden,  12  M.  &  W. 
421. 

(e)  The  payee  of  a  note,  given  by  the 
defendant's  testator  as  principal,  neglected 
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to  present  it  to  the  executor  within  two 
years  after  the  original  grant  of  adminis- 
tration, and  was  by  statute  barred  of  his 
action  against  him.  The  plaintiff  who 
signed  the  note  as  surety  was  held  not  to 
be  discharged  by  the  creditor's  neglect  to 
present  his  claim,  and  having  paid  the 
note  was  entitled  to  recover  the  amount 
,of  the  executor.  Sibley  v.  JIcAUaster,  8 
N.  H.  389.  See  also  Cbipman  u.  Morrill, 
20  Cal.  130.  Bachelder  v.  Fiske,  17  Mass. 
464,  was  perhaps  the  earliest  case  where 
the  executor  of  a  deceased  co-debtor  was 
held  liable  at  law  for  contribution.  The 
court  there  met  the  technical  objections 
that  were  raised,  with  the  maxim,  Ubi 
JUS  ibi  remedium.  And  see  McKenna  u. 
George,  2  Rich.  Eq.  15;  Riddle  u.  Bow- 
man, 7  Foster  (N.  H.)  236. 

The  surviving  surety  on  a  joint  admin- 
istration bond,  on  account  of  which  he 
was  compelled  to  make  large  payments, 
sought  to  recover  contribution  from  the 
representatives  of  a  deceased  co-surety, 
it  was  held,  that  in  the  case  of  a  joint 
bond,  the  remedy  at  law  survives  against 
the  surviving  obligor,  and  is  lost  against 
the  representatives  of  him  who  dies  first ; 
that  where  all  the  obligors  are  principals, 
equity  will  enforce  contribution  though 
the  remedy  at  law  is  gone,  but  in  case  of 
a  surety  it  will  not  mterfere  to  charge 
him  beyond  his  legal  liability  in  the  ab- 
sence of  fraud,  accident,  or  mistake  ,  that 
although  a  surety  who  has  paid  the  del)t 
may  compel  his  living  co-surety  to  con. 
triljute,  he  has  no  such  right  either  at  Ian: 
or  in  equitfi,  against  the  estate  of  a  deceased 
co-surety,  because  the  liability  of  the 
creditor  was  terminated  by  his  death  and 
cannot  be  indirectly  revived.  Waters  c. 
Riley,  2  Har.  &  G.  305.  But  see  the  able 
dissenting  opinion  of  Archer,  J. 
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tribution.  (/)  But  this  does  not  mean  that  there  must  be  a  suit, 
but  only  a  fixed  and  positive  obligation,  (g)  The  law  requires  no 
one  to  wait  for  a  suit,  if  he  has  no  defence ;  and  not  always,  even 
if  he  has  a  defence.  (A)^  And  if  he  resists  a  suit  in  which  he 
has  no  sufficient  defence,  he  cannot,  generally,  recover  from  the 
party  for  whom  he  pays,  the  costs  of  this  suit,  (i)    And  where  a 


(/)  Lucas  V.  Jefferson  Ins.  Co.,  6  Cow. 
635.  See  also  Mutual  Safety  Ins.  Co  v. 
Hone,  2  Comst.  235 ;  Webster's  Appeal, 
86  Pa.  409. 

[g)  Pitt  V.  Purssord,  8  M.  &  W.  538: 
Jlaydew  v.  Forrester,  5  Taunt.  615. 
Davies  v.  Humphreys,  6  M.  &  W.  153  , 
Lord  Kenyan,  Child  v.  Morley,  8  T.  R, 
614 ;  Frith  v.  Sprague,  14  Mass.  455 
Russell  V.  Failor,  1  O.  St.  327  ;  Hichboru 
V.  Fletcher,  66  Me.  209  ;  Mason  v.  Pierron, 
69  Wis.  585. 

(h)  It  has  been  held  that  a  surety  pay- 
ing when  he  had  a  good  defence,  which 
defence,  however,  was  not  available  to  the 
principal,  if  he  had  been  sued  by  the 
creditor,  may  recover  of  the  principal, 
Shaw  V.  Loud,  12  Mass.  461. 

(i)  Whether  contribution  can  be  re- 
covered for  the  costs  of  a  suit  sustained 
in  resisting  payment,  is  left  in  doubt  by 
the  authorities.  Lord  Tenlerden  ruled 
against  contribution  for  costs  in  Roach  v, 
Thompson,  Mo.  &  M.  489  ;  Gillet  v.  Rip- 
pon,  id.  406  ;  Knight  v.  Hughes,  id.  247  ; 
in  the  latter  case  intimating  that  there 
might  be  a  distinction  between  a  case  be- 
tween two  sureties  (the  case  before  him) 
and  a  case  of  surety  against  principal. 
But  in  Kemp  v.  Finden,  12  M.  &  W.  421, 
where  the  plaintiff  and  defendant  had  ex- 
ecuted as  sureties  a  warrant  of  attorney, 
given  as  collateral  security  for  a  sum  of 
money  advanced  ou  mortgage  to  the  prin- 
cipals, and  on  default  bemg  made  by  the 
principals,  judgment  was  entered  up  on 
the  warrant  of  attorney,  and  execution 
issued  against  the  plaintiff,  it  was  held 


that  he  was  entitled  to  recover  from  the 
defendant   as   his  co-surety  a  moiety   of 
the  costs  of  such   execution.     Parke,  B., 
said  ;  "  They  were  costs  incurred  in  a  pro- 
ceeding to  recover  a  debt  for  which,  on 
default  of  the  principals,  both  the  sure- 
ties were  jointly  liable  ;  and  the  plaintiff 
having  paid  the  whole  costs,  I  see  no  rea- 
son why  the  defendant  should   not  pay 
his  proportion."  —  A  surety  to  a  note  was 
subjected   to  costs  in  consequeuce  of  its 
non-payment  by  the  principal ;   there  was 
an   agreement   in   writing   to    save    him 
harmless  ■  held,  that  he  was   entitled  to 
recover   the  costs   so  paid  by  him  in  an 
action  against  the  principal.     Bonney  v. 
Seely,   2   Wend.   481.      In   Cleveland   v. 
Covington,  3  Strob.  L.  184,  it  was  held 
that   as   a   general  rule  a  principal  was 
liable  for  costs   incurred   by  the   surety, 
and  was  therefore  incompetent  as  a  wit- 
ness in  an  action  against  him.     Where  a 
judgment,  recovered  against  an  insolvent 
principal,  and  his  two  sureties,  was  paid 
by  one  of  them,  held,  that  he  could  recover 
of   his   co-surety  one   half   of   the   costs. 
Davis  V.  Emerson,  17  Me.   64.     And   iu 
Fletcher  v.  Jackson,  23  Vt.  593,  the  right 
of  a  Cf>surety   to   recover  costs  and  ex- 
penses is  said  to  depend  altogether  upon 
the   question   whether    the    defence   was 
made  under  such  circumstances  as  to  be 
regarded  as  hopeful  and  prudent ;  if  so, 
the  expenses  of  defence  may  always  be 
recovered.     So  in  Security  Ins.  Co.  v.  St. 
Paul,  &c.  Ins.  Co.,  50  Conn.   233 ;  Gross 
V.  Davis,  87   Tenn.   226.     And  see  Van 
Winkle  v.  Johnson,  11  Or.  469.  — But  not 


1  Ordinarily  if  a  surety  fails  to  avail  himself  of  a  good  defence  against  the  creditor 
he  cannot  recover  contribution  from  a  co-surety.     RusseU.  Failor,  1  Ohio  bt.  32- 
Aldrich  i>  Aldrich  56  Vt.  324,  327.  But  he  can  recover  .f  the  co-surety  was  liable 
to  the  creditor  for  the  full  amount.     Houck  v.  Graham,  106  Ind.  195. 

So  if  the  surety  was  ignorant  of  the  facts  constituting  his  defence,  and  paid  in  good 
faith   he  mav  have  contribution.     Hichboru  v.  Fletcher,  66  Me.  209. 
'"if!  hoTe:L:u:h  payment  is  made  with  full  knowledge  of  the  facts,  the -rety  w,l 
not  be  entitled  to  contribution  because  he  was  ignorant  of  the  legal  effect  of  those 
facts.     Bancroft  i;.  Abbott,  3  Allen,  524  ,.      ^       i,-„i,  i,,.  ho,l  nn  dpfpnoe 

It  has  been  held  that  a  surety  who  has  paid  a  claim  to  which  he  had  no  delence 

365.     And  see  p.  *  36  m/ra. 
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*  34    contract  is  broken,  the  surety  may  *  pay  without  suit  and 

hold  the  principal,  and  a  co-surety  may  pay  and  hold  the 
co-sureties  to  contribution.  (/)  And  the  right  to  contribution 
arises  although  the  co-surety  paid  the  debt  after  giving  a  bond 
for  it  without  the  knowledge  of  the  co-sureties,  (k) 

If  a  plaintiff  in  an  action  ex  contractu  recovers  judgment  and 
takes  out  an  execution,  a  defendant  upon  satisfying  the  execution 
makes  out  a  claim  for  contribution  against  other  parties,  by  show- 
ing either  that  such  parties  were  co-defendants  in  the  action,  or 
that  they  were  jointly  liable  in  fact  for  the  debt  which  was 

*  35    made   a  cause   of  action   against   him   alone.  (/)      But    *  in 

the  latter  case  the  joint  liability  must  not  be  a  liability  as 
copartners,  (m) 

At  law  a  surety  can  recover  from  his  co-surety  only  that  co- 


if the  surety  be  notified  that  there  is  no 
defence.  Beckley  i'.  Muuson,  22  Conn. 
299  —  In  Boardinan  v.  P.ige,  1 1  N.  H. 
4.31,  where  an  action  was  commenced  by 
the  holder  of  a  note  against  all  the 
co-siu^ut^rs,  and  fudgment  was  recovered 
against  one  only,  it  was  held  that  upon 
payment  of  damages  and  costs  of  the 
judgment,  the  party  against  whom  the 
judgment  was  recovered  was  not  entitled 
to  contribution  from  the  other  co-signers 
in  respect  to  tlie  costs,  —  the  same  not 
being  a  burden  common  to  all  the  co- 
signers of  the  note.  —  It  would  seem  not 
unreasonable  to  conclude,  notwithstanding 
tlie  nisi  prius  decisions  of  Lord  Tenierden, 
that  where  the  party  from  whom  contri- 
bution is  sought  was  at  tlie  time  of  the 
former  action  directly  liable  for  the  debt 
to  the  creditor,  so  that  if  the  latter  had 
chosen  he  might  have  been  sued  by  him, 
contribution  may  be  recovered  for  the 
costs  of  the  judgment,  though  not  per- 
haps for  costs  incurred  in  resisting  pay- 
ment of  the  judgment,  Yet  in  the  late 
case  of  Henry  c.  Goldney,  15  M.  &  VV. 
494,  496,  an  action  ex  contractu  being 
brought  against  A,  and  he  pleading  iu 
abatement  the  pendency  of  another  ac- 
tion for  the  same  cause  against  B,  it  was 
contended  that  the  plea  ought  to  be  sus- 
tained, to  prevent  A  from  being  twice 
vexed  for  the  same  cause;  but  Aldersun, 
B  ,  observed :  "  How  is  A.  vexed  by  an 
action  being  brought  against  B'  B  can- 
not recover  against  A  his  proportion  of  the 
costs."  And  see  Dearsly  v.  Middleweek, 
18  Ch.  D.  236. 

(j)  It  has  been  held  in  Kentucky  that 
the  principal  must  be  insolvent  to  render 
a  co-surety  liable  to  contribute  to  another 
who  has  paid  the  debt.  Pearson  n.  Duck- 
ham,  3   Litt.    386 ;  Daniel   i/.   Ballard,   2 
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Dana,  296 ;  Morrison  v.  Poyntz,  7  Dana, 
30".  But  this  is  opposed  to  the  prevail- 
ing doctrine.  Cowell  v.  Ed\\ards.  2  B  & 
P.  268;  Odin  v.  Greenleaf,  3  X.  H.  270; 
Buckner's  Adm.  v.  Stuart,  34  Ala.  529  ; 
Kankin  v  Collins,  50  Ind.  158;  Croy  v. 
Clark,  74  Ind.  597. 

[k]  Dunn  v.  Slee,  Holt,  399  ;  where 
it  was  also  held  by  Parke,  J.,  that  time 
given  to  one  suiety  is  no  bar  to  an  action 
afterwards  by  that  surety  against  a  co- 
surety. 

(/)  In  Murray  i..  Bogert,  14  Johns. 
318,  it  was  held  that  where  A  who  claims 
contribution  of  B  &  C,  on  the  ground  of 
having  paid  a  judgment,  shows  neither 
that  B  &  C  were  parties  to  the  judgment, 
nor  that  the  debt  was  a  joint  one,  not  aris- 
ing out  of  a  partnership  transaction,  he 
must  be  nonsuited.  The  reporter's  ab- 
stract seems  incorrect,  in  so  far  as  it  rep- 
resents the  court  as  holding  that  the  mere 
absence  of  proof  that  the  defendants  were 
parties  to  the  judgment  was  fatal  to  the 
chaim  of  contribution.  Such  a  doctrine 
would  be  direct!  V  in  the  face  of  Holmes 
V.  Williamson,  6  M  &  Sel  158  ;  Burnell 
V.  Minot,  4  Moore,  340;  Boardmau  v. 
Paige,  11  N.  H.  431. 

(m)  Sadler  v.  Nixon,  5  B.  &  Ad.  936; 
Edger  v.  Knapp,  5  Man.  &  G.  758  ;  Mur- 
ray V.  Bogert,  14  Johns.  318  ;  Lawrence 
V.  Clark,  9  Dana,  257  ;  Pearson  r.  Skelton, 
1  M.  &  W.  504,  where  the  former  action 
was  e.r  delicto.  But  where  the  joint  con- 
tractors were,  together  with  many  others, 
partners  iu  a  joint-stock  company,  of 
which  they  were  the  contract  committee 
men,  contribution  was  enforced  between 
them  on  account  of  the  joint  liability 
incurred  by  them  as  such  committee. 
Boulter  v.  Peplow,  9  C.  B.  493. 
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surety's  aliquot  part,  calculated  upon  the  whole  number,  without 
reference  to  the  insolvency  of  others  of  the  co-sureties;  (n)  but 
in  equity  it  is  otherwise,  (o) 

If  one  co-surety  takes  security  from  the  principal  for  his  pro- 
portion of  the  burden,  or  for  the  whole,  the  other  co-surety  shall 
share  in  the  benefit  of  it.  (p) 

The  contract  of  contribution  is  a  several  contract.  (5)  And 
hence  a  surety  may  release  one  of  his  co-sureties  without  barring 
his  right  of  action  against  the  rest ;  for  a  release  of  one  surety 
discharges  the  others  only  from  such  a  proportion  of  the  debt  as 
they  would  be  entitled  to  have  recourse  to  the  discharged  party 
for,  upon  their  payment  of  the  whole  debt,  (r)  But  if  two  co- 
sureties pay  the  debt  out  of  a  joint  fund,  their  right  of  action 
against  the  principal,  and  as  it  would  seem  against  other  co-sure- 
ties, is  joint,  (s) 

The  contract  on  which  the  assumpsit  is  founded  dates  from  the 
time  when  the  relation  of  co-surety  or  co-obligor  is  entered  into ; 
although  the  cause  of  action  does  not  arise  till  the  payment. 
*  Hence  the  discharge  of  one  of  the  joint  debtors  (by  what-  *  36 
ever  cause)  from  his  direct  liability  to  the  creditor,  does  not 
relieve  him  in  law,  any  more  than  in  equity,  from  his  obligation 
to  indemnify  such  of  the  remaining  joint  debtors  as  have  borne 
more  than  their  original  proportion  of  the  debt,  {t) 

(n)  Browne   v.  Lee,   6   B    &  C.   689  ;  v.  Green,  6+  N.  C.  436 ;  Shaeffer  v.  Clen- 

Cowell  V.  Edwards,  2  B.  &  P.  268.  —  Shaw,  denin,  100  Pa.  565  ;  Miller  v.  Sawyer,  30 

C  J.   Chaffee  v.  Jones,  19  Pick.  265  ;  Cur-  Vt.  412. 
rier  r  Fellows,  7  Foster  (N.  H),  366.  (?)  Kelby  v.  Steel,  5  Esp.  194;  Gra- 

(o)  Peter  v.  Rich,  1  Chanc.  34  ;  Cowell  ham  i.  Robertson,  2  T.  R.  282 ;  Brand  v. 

V    Edwards    2  B.  &  P.  268 ;   Young  v.  Boulcott,  3  B  &  P.  235  ;  Birkley  v.  Pres- 

Lyons,  8  GUI,  162,  166;  Preston  u.  Pres-  grave,   1    East,  220;   Parker   v.   Ellis,   2 

ton,  4 'Graft.  88,  and  cases  in/7-a.  — And  Saudf.  223.  „,_  ,u     .   t   t  nr      i. 

in  Vermont  the  rule  of  equity  has  been  (r)  Crowdus  o.  Shelby,  6  J.  J.  Marsh, 

held  to  be  the  rule  of  law  also.     Mills  v.  61  ;   Fletcher   v.  Grover,    11    N.  H.   368; 


225; 


Hyde  19  Vt  59.  So  also,  Henderson  v.  Fletcher  v.  Jackson,  23  Vt.  581. 
McDuffee  5  N.  H.  38;  Boardman  w.  Paige,  (s)  Osborne  v.  Harper,  5  East 
11  N  H  431  •  Jeffries  v.  Ferguson,  87  Mo.  Boggs  c.  Curtm,  10  S.  &  R.  211 ;  Pearson 
244  '  Co-sureties  who  are  not  within  the  v.  Parker,  3  N.  H.  366;  Jewett  v.  Corn- 
jurisdiction,  as  well  as  insolvent  co-sure-  forth  3  GreenL  107;  Fletcher  ..Jackson 
ties,  are  to  be  excluded  in  the  calculation  23  Vt.  593.  Contra  Gould  f^  Gould,  8 
of  the  proportion  to  be  contributed  by  Cowen,  168.  But  Kelby  «>•  ^teel  5  Esp. 
those  against  whom  payment  can  be  en-  194,  on  the  authority  of  which  this  case 
forced  Security  Ins  Co.  v.  St.  Paul  &c.  seems  to  have  been  decided,  is  quite  dis- 
Ins.  Co.  50  Conn.  233  ;  Whitman  v.  Porter,  tinguishable  f roni  Osborne  i'.  Harper 

07    U^s    522;   Boardman  ,..  Paige,  11  (D  Accordingly  where    he  liability  of 

N   H    4^?  ■  Mckenna  v.  George,  2  Rich,  one  joint  maker  of  a  promissory  note  was 

Eq   15     Liddell  «.  Wiswell,  59  Vt.  365.  continued  by  partial  payments  withm  six 

^r„f  Steel  TDxon     17   Ch.  D.    825;  years,  but  the  remedy  of  the  holder  agains 

/«l^^lrcedeckne    24'ch    D.   709;  Ber-  the  other  was   barred   by  the  statute  of 

ridge  .   Berridge  44  Ch.  D,  1 68 ;  Cannon  limitations,  the  debtor  who  continued  lia- 

I.   Connawav  5  Del  Ch    559 ;  Titcorab  i;.  ble  could  notwithstanding  recover  contri- 

^r  fr^frr^'fil      Me     399  •    Wolcott    .;.  bution  from  the  other  after  paying  the 

Sman,'   5^0   /j.   L.' 2897   Parham  debt.     Peaslee  ..  Breed,  10  N.  H.    489 
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The  undertaking  which  is  to  serve  as  the  foundation  of  a  claim 
of  contribution  must  be  joint,  not  separate  and  successive,  (tt) 
Thus,  the  second  indorser  of  a  promissory  note  is  not  liable  to  the 
first,  though  neither  be  indorser  for  value  j^  unless  there  is  an 
agreement  between  the  indorsers  that,  as  between  themselves 
there  shall  be  co-sureties ;  (v)  and  this  is  true  even  if  they  are 
indorsers  of  accommodation  paper,  (w)  And  a  guarantor  cannot  be 
compelled  to  contribute  in  aid  of  a  surety,  (x) 

Directors  of  an  association  who  have  authority  to  contract  debts 
on  the  credit  of  members  of  the  corporation,  those  debts  being 
reasonable  and  necessary  for  carrying  on  the  business,  may  have 
a  bill  in  equity  against  the  members  for  contribution  towards  the 
payment  of  these  debts ;  but  not  for  costs  and  expenses  of  suits 
instituted  against  them  by  creditors  of  the  association ;  unless  a 
due  regard  to  the  interests  of  the  association  required  a  defence 
against  those  suits,  (xa;) 

The  right  of  contribution  exists  against  all  who  are  sureties  for 
the  same  debt,  although  their  primary  liability  depends  upon  dif- 
ferent instruments.  Where  two  bonds,  for  example,  are  given  for 
the  performance  of  the  same  duty,  and  A  and  B  sign  as  sureties  in 
one,  and  C  and  D  in  the  other.  A,  if  he  pay  the  debt,  may  in  equity 
recover  one  fourth  of  the  whole  from  each  of  the  rest,  (y) 

Boardman  v.  Paige,  11  N.  H.  4.31 ;  Howe  promissory  note,  was  not  bound  to  make 

V.  Ward,  4  Greeul.  195.  contribution  to  the  plaintiff,  who  was  the 

{tt)  Prescott  V.  Perkin.?,  16  N.  H.  305.  first  surety  and  had  paid  the   debt,  the 

(v)  Weston  v.  Chamberlain,   7   Cush.  defendant  having  qualified  his  uudertak- 

404 ;  Hogue  v.  Davis,  8  Gratt.  4.     See  also  ing  by  adding  to  his  signature  the  words 

Westfall  0.  Parsons,  16  Barb.  645  ;  Pitkin  "  surety  for  the  above  names."     In  Keith 

a.  Flanagan,  2.3  Vt.  160.  v.  Goodwin,  31  Vt.  268,  it  was  held  that 

{w)  McNelly  v.  Patchin,  23   Mo.   40 ;  the  guarantor  of  a  note  on  which  sureties 

Dunn  V.  Wade,  id.  207.  had  already  signed,  stood  in  relation  to 

(x)  Longley  v.  Griggs,   10  Pick.   121.  those  who  had  signed  before  him  as  surety 

In   Harris  ti.  Warner,   13   Wend.  400,  it  _/c»- (Aem /om(/y,  not  jointly  ttu'(A  them, 

was  held  that  the  defendant,  who  was  the  (xx)  Tyrrell  v.  Washburn,  6  Allen,  466. 

last   of   four   sureties   for   H.  in   a  joint  (j)  Deering   u.  A\^inchelsea,  2  B.  &  P. 

1  "  Where  a  note  is  indorsed  by  several  successive  indorsers  for  the  accommodation 
of  the  maker,  their  rights  and  obligatiun.-i  in  respect  to  each  other  are  determined 
by  the  form  of  the  contract  in  the  absence  of  any  agreement  between  them."  Wood- 
ward V.  Severance,  7  Allen,  340 ;  McCarty  !'.  Koots,  21  How.  432  ;  Moody  v.  Findley, 
43  Ala.  167  ;  Kirschner  v.  Conklin,  40  Conn.  77  ;  Armstrong  v.  Harshman,  61  Ind.  52  ; 
Srott  V.  Doneghy,  17  B.  Mon.  321 ;  Coolidge  v.  Wiggin,  62  Me.  568  ;  Shaw  v.  Knox, 
98  Mass.  214 ;  Il'iUegas  !'.  Stephenson,  75  Mo.  118  ;  Whitehouae  r.  Hanson,  42  N.  H.  9 ; 
Barnet  v.  Young,  29  Ohio  St.  7  ;  Briggs  v.  Boyd,  37  Vt.  534 ;  Hogue  v.  Davis,  8  Gratt.  4. 

By  agreement  between  themselves,  however,  accommodation  indorsers  may  bear 
towards  each  other  the  relation  of  co-sureties.  Phillips  v.  Preston,  5  How.  278 ; 
Rhodes  r.  Sherrod,  9  Ala.  63  ;  Edelen  v.  White,  6  Bush,  408  ;  Clapp  v.  Rice,  13  Gray, 
403 ;  Dunn  v.  Wade,  23  Mo.  207  ;  Paul  v.  Rider,  58  N.  H.  119 ;  Easterly  v.  Barber,  66 
N.  Y.  433  ;  Kelley  v.  Few,  18  Ohio,  441 ;  Rosa  v.  Espy,  66  Pa.  481.  A  contrary  decision 
was  reached  in  Johnson  ;;.  Ramsey,  43  N.  J.  L.  279. 

In  like  manner  the  maker  of  a  note  may  have  contribution  from  an  indorser  if  they 
were  in  fact  by  parol  agreement  co-sureties.  Drummond  u.  Yager,  10  111.  App.  380 ; 
Dawson  v.  Pettway,  4  Dev.  &  B.  396. 
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A  party  acquires  a  right  to  contribution  as  soon  as  he  pays 
more  than  his  share,  but  not  until  then ;  (z)  and  conse- 
quently *  the  statute  of  limitations  does  not  begin  to  run    *  37 
until  then,  (a) 

The  law  does  not,  generally  at  least,  raise  any  such  implied 
promise,  or  right  to  contribution,  among  wrong-doers,  or  where 
the  transaction  was  unlawful.  If  money  be  recovered  in  an 
action  grounded  upon  a  tort  it  gives  no  ground  for  contribution. 
Still,  however,  contribution  is  sometimes  enforced  where  he  who 
is  to  be  benefited  by  it  did  not  know  his  act  to  be  illegal,  or  where 
it  was  of  doubtful  character.  ^ 

The  implied  promise  and  the  right  to  contribution  resting  upon 
it,  may  be  controlled  by  circumstances  or  evidence  showing  a 
different  understanding  between  the  parties ;  ^  thus,  a  surety 
cannot  exact  contribution  of  one  who  became  co-surety  at  his 
request,  (e)  ^ 

270;  Mayhew  u.  Crickett,  2  Swanat.  184;  v.    Leland,    1    Met.    387;    Singleton    v. 

Craythorne  v.  Swinburne,    14  Ves.   160;  Townsend,  45  Mo.  379. 

Monson  !).  Drakely,  40  Conn.  552  ;  Young  (e)  Turner    v.    Davies,    2    Esp.   478; 

V.  Shunk,  30  Minn.  503.     Semble,  the  same  Byers   v.  McClanahan,  6  G.   &  J.   256 ; 

principle  may  be  applied  at  law ;  Branson,  Daniel  v.  Ballard,  2  Dana,  296 ;   Taylor 

C.  J.,  Norton  w.  Coons,  3  Denio,  130,  132 ;  k.  Savage,   12   Mass.   98,  103;   Cutter   v. 

Chaffeeu.  Jones,  19  Pick.  260,  264;  Enicks  Emery,  37  N.  H.  567;   Baxter  v.  Moore, 

V.  Powell,  2  Strob.  Eq.  196.  5  Leigh,  219.     And  see  Thomas  v.  Cook, 

(z)  Ex  parte  Snowdon,  17  Ch.  D.  44 ;  8   B.   &  C.   728;   Harris   v.  Warner,   13 

Davies   v.  Humphreys,  6  M.  &  W.   153;  Wend.    400;   Robison   v.  Lyle,  10  Barb. 

Lord  iiWon,  &;)artc  Gifford,  6  Ves.  808;  512;    Keith    v.    Goodwin,    31    Vt.    268. 

Lytle  V.  Pope,  11  B.  Mon.  297.  Contra  are  Bagott  v.  Mullen,  32  Ind.  332  ; 

(a)  Davies  v.  Humphreys,  6  M.  &  W.  McKee  v.  Campbell,  27  Mich.  497 ;  Burnett 

153;  Ponder  w.  Carter,   12  Ired.  L.  242;  b.  Millsaps,  59  Miss.333.  See  also  Solomon 

Presslar  v.  Stalworth,  37  Ala.  402 ;  Wood  v.  Keese,  34  Cal.  28 ;   Apgar  v.  Hiler,  24 

N.  J.  L.  812 ;  Norton  v.  Coons,  6  N.  Y.  33. 

1  There  is  ordinarily  no  contribution  or  right  of  indemnity  between  wrong-doers. 
Merryweather  v.  Nixan,  8  T.  R.  186;  Colburn  v.  Patmore,  1  C.  M.  &  R.  73;  Chicago 
V.  Robbins,  2  Black,  418 ;  Selz  «.  Unna,  6  Wall.  327  ;  Herr  v.  Barber,  2  Mackey  (R- C), 
545  •  Nichols  v.  Nowliug,  82  Ind.  488;  Minnis  v.  Johnson,  1  Duv.  171 ;  Percy  v.  Clary, 
32  Md  245;  Churchill  v.  Holt,  131  Mass.  67;  Coventry  v.  Barton,  17  Johns.  142; 
Miller  v  Eenton,  11  Paige,  18  ;  Cumpston  v.  Lambert,  18  Ohio,  81 ;  Atkms  «.  Johnson, 
43  Vt  78  See  also  Sherner  v.  Spear,  92  N.  C.  148.  The  rule  is  based  on  the  prin- 
ciple that  where  parties  are  in  pari  delicto,  the  court  will  assist  neither  and  where  this 
reason  does  not  exist,  the  rule  should  not  be  applied.  It  is  held,  therefore,  that  where 
the  party  paying  the  full  debt  or  damages  was  innocent  in  fact  of  any  conscious 
wrong-doing  as  where  the  act  done  by  him  was  not  m  itself  tortious,  but  only  became 
so  because  of  facts  unknown  to  him,  he  may  have  contribution,  or  indemnity  Fear- 
sou  i-  Skelton  1  M.&W.504;  Betts  «.  Gibbins,  2  A.  &  E.  57 ;  Dngdale  «.  Lovermg, 
L.  R.'  10  C.  P.'  196 ;  Moore  v.  Appleton,  26  Ala.  633 ;  Bailey  v  Bussing,  28  Conn  455 ; 
^nvwpll  ,,  Bpckpr  129  111  261  ;  Percy  v.  Clary,  32  Md.  245;  Jacobs  v.  Pollard,  10 
CX287  Gray  ;.  Boston  Gai'Light^Co.,  IMMass.  149;  Simpson  -Mercer,  144 
M^s!  413 ;  Minne.apolis  Mill  Co.  v.  Vheeler,  31  Minn.  121 ;  Acheson  v.  Miller,  2  Ohio 
St.  203  ;  Armstrong  Co.  v.  Clarion  Co.,  66  Pa.  218.  »k  a.  r  tRO 

2  Houck  V  Graham,  106  Ind.  195;  Gourdm  v.  Trenholm,  25  S.  C.  362. 

8  Sureties  may  by  agreement  terminate  the  right  to  contribution;  Robertson  .. 
Deatherage,  82  lU.  511. 
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*  38        *  The   commercial    law    of    France,    and   of    continental 

Europe  generally,  admits  the  right  to  contribution,  and 
regulates  it  much  as  the  law  of  England  and  this  country.  (/) 
The  civil  law  wholly  rejects  it.  (ff)  But  by  a  decree  of  the 
Emperor  Hadrian,  a  co-surety  being  sued  might  require  the 
plaintiff  to  proceed  against  all  liable  jointly  with  him.  He 
could  not  therefore  be  compelled  to  pay  the  whole  unless  through 
his  own  neglect,  (h) 

if)  Code  Civ.  Art.  2033 ;  1  Pothier  on  obtain  a  subrogation,  he  might  exercise 

Obligations,  by  Evans,  291.  the   actions   of   the   creditor   against   his 

(g)  Dig.  46,  1,  39.  co-sureties;     1    Pothier    on    Obligations, 

(A)  Inst.  3,  21,  4.     If  the   surety,  on  by   Evans,    291;    Cod.   8,    41,    11;    Dig. 

paying  the  debt,  took  the  precaution  to  46,  1,  39. 
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AGENTS. 

Sect.  I.  —  Of  Agency  in  General. 

The  law  of  agency  is  now -of  very  great  importance.  Such  is 
the  complexity  of  human  affairs  in  civilized  society,  that  very 
few  persons  are  able  to  transact  all  their  business,  supply  all 
their  wants,  and  accomplish  all  their  purposes,  without  some- 
times employing  another  person  to  represent  them,  and  act  for 
them,  and  in  their  stead.  Such  person  becomes  their  agent,  and 
the  person  employing  an  agent  is  his  principal. 

There  are  two  principles  in  relation  to  the  law  of  agency  on 
one  of  which  it  is  founded,  while  the  other  measures  the  respon- 
sibility of  the  principal  for  the  acts  of  an  agent.  The  first  of 
these  is,  that  the  agent  is  but  the  instrument  of  the  principal, 
who  acts  by  him ;  and  a  principal  assumes  the  relations,  acquires 
the  rights,  and  incurs  the  obligations  which  are  the  proper  results 
of  his  acts,  equally,  whether  he  does  these  mediately,  or  directly ; 
whether  he  uses  an  unconscious  and  material  instrument,  or  a 
living  and  intelligent  instrument ;  whether  he  signs  his  name  by 
a  pen  which  he  takes  from  the  table,  or  by  a  man  whom  he 
requests  to  sign  his  name  for  him.  In  either  case,  the  thing 
done  is  the  act  of  the  principal ;  and,  to  a  considerable  extent, 
the  law  identifies  the  agent  with  the  principal,  although  for  some 
purposes,  and  in  some  respects,  the  agent  incurs  his  own  share  of 
responsibility,  or  acquires  his  own  rights,  by  the  act  which  he 
performs  as  the  act  of  another.  The  second  of  these  principles  is, 
that,  as  between  the  principal  and  a  third  party  who  has  supposed 
himself  to  deal  with  a  principal  by  means  of  one  purporting 
to  be  his  agent,  the  principal  is  responsible  *for  and  is  *40 
bound  by  the  acts  of  his  agent  on  either  of  two  grounds, 
which  may  co-exist,  and  may  not.  One  of  these  is,  that  he  has 
actually  created  this  agency ;  the  other  is,  that  he  has,  by  words 
or  acts,  fully  authorized  the  third  party  to  believe  the  person  to 
be  his  agent.     If  he  has  justified  the  belief  of  the  third  party, 
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that  this  person  had  from  him  sufficient  authority  to  do,  as  his 
agent,  that  precise  thing,  it  is  no  answer,  on  his  part,  to  say  that 
the  agent  had  no  authority,  or  one  which  did  not  reach  so  far, 
and  that  it  was  a  mistake  on  the  part  of  the  third  party.  It  may 
have  been  his  mistake,  but  the  question  then  is,  whether  the 
principal  led  this  third  party  into  the  mistake.  And  in  deciding 
this  question,  all  the  circumstances  of  the  transaction,  and  espe- 
cially the  customary  usages  in  relation  to  such  transactions,  come 
into  consideration. 

This  principle  applies  to,  and  may  indeed,  be  said  to  create, 
the  distinction  between  a  general  agent  and  a  particular  agent,  (a) 
A  general  agent  is  one  authorized  to  transact  all  his  principal's 
business,  or  all  his  business  of  some  particular  kind.  A  par- 
ticular agent  is  one  authorized  to  do  one  or  two  special  things. 
But  it  is  not  always  easy  to  find  a  precise  rule  which  determines 
with  certainty  between  these  two  kinds  of  agency.  A  manufac- 
turing corporation  may  authorize  A  to  purchase  all  their  cotton, 
and  he  is  then  their  general  agent  for  this  special  purpose, 

*  41    or  to  purchase  all  the  cotton  they  may  *  have  occasion  to 

buy  in  New  Orleans,  and  then  he  may  be  called  their  gen- 
eral agent  for  this  special  purpose  in  that  place.  Or  to  purchase 
the  cargoes  that  shall  come  from  such  a  plantation,  or  shall  arrive 
in  such  a  ship  or  ships,  or  five  hundred  bales  of  cotton,  and  then 
he  should  rather  be  regarded  as  their  particular  agent  for  this 
particular  transaction. 

But  there  is  a  material  distinction  between  authority,  and 
instructions  uncommunicated,  and  not  intended  to  be  communi- 
cated to  the  third  party  dealing  with  the  agent.     Such  instructions 


(a)  See  Jacques  v.  Todd,  3  Wend.  83 ;  except  for  those.  In  the  case  of  a  par- 
Anderson  V.  Coonley,  21  Wend.  279;  ticular  agent,  the  scope  of  authority  is 
Savage  v.  Rix,  9  N.  H.  263  ;  Whitehead  measured  by  the  express  directions  he 
V.  Tuckett,  15  East,  400.  The  term  has  received;  in  the  case  of  a  general 
Afjenci/  seems  to  imply  two  quite  distinct  agent  the  law  permits  usage  to  enter  in 
things,  namely,  a  contract  between  prin-  and  enlarge  the  liability  of  the  principal, 
cipal  and  agent,  and  the  legal  means  by  This  usage,  however,  is  not  a  uniform, 
which  the  principal  is  made,  without  his  unvarying  rule,  in  other  words  there  is 
direct  participation,  a  parti/  to  a  contract  no  common  scope  of  authority  predicable 
with  H  third  person.  No  advantage,  but  of  every  general  agent.  To  say  of  a 
only  confusion,  seems  to  result  from  certain  one  that  he  is  a  general  agent  is 
blending  these  two  things.  If,-  in  con-  not  enough  to  describe  his  powers,  or  to 
sidering  agency  in  the  latter  aspect,  the  determine  the  extent  of  his  principal's 
domestic  contract  between  principal  and  liability ;  it  is  next  to  he  ascertained  for 
agent  could  be  excluded  from  the  mind,  what  particular  business  he  is  thus  gen- 
and  reserved  for  separate  observation,  it  eral  agent.  This  done,  the  agency  is 
might  conveniently  be  laid  down  as  the  brought  within  a  class,  and  the  qualities 
rule  of  law  that  the  principal  is  in  all  attach  to  it  which  the  law,  using  the 
cases  bound  for  acts  of  the  agent  done  light  of  mercantile  custom,  affixes  to  the 
within  the  scope  of  his  authority,  and  never  class  at  large. 
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quality  the  liability  of  the  principal  neither  in  the  case  of  a 
general  agency  nor  of  a  particular  agency,  (aa) 


{aa)  The  sound  rule  of  law  is  set  forth 
by  Parker,  C.  J.,  giving  the  judgment  of 
the  court  in  Hatch  v.  Taylor,  10  N.  H. 
538 :  "  It  i4,  we  thinlt,  apparent  enough, 
that  all  which  may  be  said  to  a  special 
agent,  about  the  mode  in  which  his 
agency  is  to  be  executed,  even  if  said 
at  the  time  that  the  authority  is  con- 
ferred or  the  agency  constituted,  cannot 
be  regarded  as  part  of  the  authority 
itself,  or  as  a  quahfication  or  limitation 
upon  it.  There  may  be,  at  all  times, 
upon  the  constitution  of  a  special  agency, 
and  there  often  is,  not  only  an  authority 
given  to  the  agent,  in  virtue  of  which  lie 
is  to  do  the  act  proposed,  but  also  cer- 
tain communications,  addressed  to  the 
private  ear  of  the  agent,  although  they 
relate  to  the  manner  in  which  the  author- 
ity is  to  be  executed,  and  are  intended  as 
a  guide  to  direct  its  execution.  These 
communications  may,  to  a  certain  extent, 
be  intended  to  limit  the  action  of  the 
agent ;  that  is,  the  principal  intends  and 
expects  that  they  shall  be  regarded  and 
adhered  to,  in  the  execution  of  the 
agency;  and  should  the  agent  depart 
from  them,  he  would  violate  the  instruc- 
tions given  him  by  the  principal  at  the 
time  when  he  was  constituted  agent,  and 
execute  the  act  he  was  expected  to  per- 
form in  a  case  in  which  the  principal 
did  not  intend  that  it  should  be  done. 
And  yet,  in  such  case  he  may  have  acted 
entirely  within  the  scope  of  the  authority 
given  him,  and  the  principal  be  bound  by 
his  acts.  This  could  not  be  so,  if  those 
communications  were  limitations  upon 
the  authority  of  the  agent.  It  is  only 
because  they  are  not  to  be  regarded  as 
part  of  the  authority  given,  or  a  limita- 
tion upon  that  authority,  that  the  act  of 
the  agent  is  valid,  although  done  in  vio- 
lation of  them;  and  the  matter  depends 
upon  the  character  of  the  communica- 
tions thus  made  by  the  principal,  and 
disregarded  by  the  agent.  Thus,  where 
one  person  employs  another  to  sell  a 
horse,  and  instructs  him  to  sell  him  for 
SI 00,  if  no  more  can  be  obtained,  but  to 
get  the  best  price  he  can,  and  not  to 
sell  him  for  less  than  that  sum,  and  not 
to  state  how  low  he  is  authorized  to 
sell,  because  that  wiU  prevent  him  from 
obtaining  more.  Such  a  private  instruc- 
tion can  with  no  propriety  be  deemed 
a  limitation  upon  his  authority  to  sell, 
because  it  is  a  secret  matter  between  the 
principal  and  agent,  which  any  person 
proposing  to  purchase  is  not  to  linow, 
at  least  until  the  bargain  is  completed. 


And  if  no  Special  injunction  of  secrecy 
was  made,  the  result  would  be  the  same , 
for  from  the  nature  of  the  case,  such  an 
instruction,  so  far  as  regards  the  mini- 
mum price,  must  he  intended  as  a  private 
matter  between  the  principal  and  agent, 
not  to  be  communicated  to  the  persons 
to  whom  he  proposed  to  make  a  sale, 
from  its  obvious  tendency  to  defeat  the 
attempt  to  obtain  a  greater  sum,  which 
was  the  special  duty  of  the  agent.  It 
will  not  do  to  say  that  the  agent  was  not 
authorized  to  sell,  unless  he  could  obtain 
that  price.  That  is  the  very  question, 
whether  such  a  private  instruction  limits 
the  authority  to  sell."  pp.  545-547  .  ,  . 
"No  man  is  at  liberty  to  send  another 
into  the  market  to  buy  or  sell  for  him  as 
his  agent,  with  secret  instructions  as  to 
the  manner  in  which  he  shall  execute 
his  agency,  which  are  not  to  be  commu- 
nicated to  those  with  whom  he  is  to  deal ; 
and  then,  when  his  agent  has  deviated 
from  those  instructions,  to  say  that  he 
was  a  special  agent, —  that  the  instruc- 
tions were  limitations  upon  his  authority, 
—  and  that  those  with  whom  he  dealt, 
in  the  matter  of  his  agency,  acted  at 
their  peril,  because  they  were  bound  to 
inquire,  where  inquiry  would  have  been 
fruitless,  and  to  ascertain  that  of  which 
they  were  not  to  have  knowledge.  It 
would  render  dealing  with  a  special  agent 
a  matter  of  great  hazard.  If  the  prmci- 
pal  deemed  the  bargain  a  good  one,  the 
secret  orders  would  continue  sealed;  but 
if  his  opinion  was  otherwise,  the  injunc- 
tion of  secrecy  would  be  removed,  and 
the  transaction  avoided,  leaving  the  party 
to  such  remedy  as  he  might  enforce 
against  the  agent.  From  this  reasoning, 
we  deduce  the  general  principle,  that 
where  private  instructions  are  given  to  a 
special  agent,  respecting  the  mode  and 
manner  of  executing  his  agency,  intended 
to  be  kept  secret  and  not  communicated 
to  those  with  whom  he  may  deal,  such 
instructions  are  not  to  be  regarded  as 
limitations  upon  his  authority  ;  and  not- 
withstanding he  disregards  them,  his  act, 
if  otherwise  within  the  scope  of  Ins 
agency,  will  be  valid,  and  bind  his  em- 
ployer." pp.  548,  549.  See  also  Trickett 
«.  Tomlinson,  13  C.  B.  (n.  s)  663;  Ed- 
munds V.  Bushell,  L.  R.  1  Q-  B.  97  ; 
Louisville  Coffin  Co.  v.  Stokes,  78  Ala. 
372 ;  Nat.  Furnace  Co.  v.  Keystone  Mfg. 
Co.  no  111.  427  ;  Fatman  v.  Leet,  41  Ind. 
133  ;  Cruzan  v.  Smith,  41  Ind.  288  ;  Banks 
V  Everesit,  35  Kan.  687  ;  Byrne  v.  Massa 
soit  Tacking  Co.  137  Ma,ss  313;  Sails  v 
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The  importance  of  the  distinction  between  a  general  agent  and 
a  special  or  particular  agent,  lies  in  the  rule,  that  if  a  particular 
agent  exceed  his  authority,  the  principal  is  not  bound ;  (6) 
*  42  but  if  a  general  agent  exceed  his  authority  the  *  principal 
is  bound,  (c)i  provided  the  agent  acted  within  the  ordinary 
and  usual  scope  of  the  business  he  was  authorized  to  transact, 
and  the  party  dealing  with  the  agent  did  not  know  that  he 
exceeded  his  authority.  ((^)  ^ 

Any  specific  authority  must  be  strictly  pursued;  as,  for 
example,  one  known  to  be  an  agent  to  settle  claims,  and  with 
specific  authority  to  this  effect,  cannot  be  supposed  to  have 
authority  to  commute  them.  («)  ^    JSTor  can  the  agency  be  enlarged 


Miller,  98  Mo.  478 ;  Howell  v.  Grafe,  25 
Neb  130;  Daylight  Burner  Co.  u.  Odlin, 
51  N.  H.  56. 

(6)  Flemyng  «.  Hector,  2  M.  &  W.  178 ; 
Todd  V.  Emly,  7  M.  &  \V.  427  ;  8  id.  505  ; 
East  India  Co.  u.  Hengley,  1  Esp.  lU  ; 
Woodin  w.  Burford,  2  Cr.  &  M.  391  ;  Jor- 
dan V.  Norton,  4  M.  &  W.  155;  Sykes  v. 
Giles,  5  M.  &  W.  645  ;  Waters  v.  Brogden, 
1  Y.  &  J.  457;  Daniel  v.  Adams,  Ambl. 
495.  And  see  Reaney  v.  Culbertson,  21 
Penn.  St.  507. 

(c)  Duke  of  Beaufort  v.  Neeld,  12  CI. 
&  F.  248,  273  ;  Nickson  y.  Brohan,  10 
Mod.  109  ;  Monk  v.  Clayton,  MoUoy,  B. 
2,  ch.  10,  §  27. 

(c/)  Forman  v.  Walker,  4  La.  An.  409; 
Campbell  o.  Hicks,  4  H.  &  N.  (Exch.)  851. 

(e)  Kingston  u.  Kincaid,  1  Wash.  C.  C. 
454.  That  the  authority  gireu  to  the 
agent  must  in  all  cases  be  strictli/  pur- 
sued, see  Robertson  v.  Ketchum,  11  Barb. 
652,  and  Cooley  v.  Willard,  34  111.  69; 
Chicago,  &c.  Land  Co.  v.  Peck,  112  111. 
408  ;  New  York  Iron  Mine  v.  Citizens' 
Bank,  44  Jlich.  344.  The  exception,  ex- 
tending the  principal's  liability  in  favor 
of  third  parties,  is  only  made  where  such 
third  parties  are  ignorant  that  restrictions 
have  been  imposed  upon  the  agent.  See 
Hayes  «.  Colby,  65  N.  H.  192  ;  Edwards 


V.  Dooley,  120  N.  Y.  540.  In  Attwood  v. 
Munniugs,  7  B.  &  C.  283,  Bagley,  J., 
said :  "  This  was  an  action  upon  an  accept- 
ance importing  to  be  by  procuration,  and, 
therefore,  any  person  taking  the  bill 
would  know  that  he  had  not  the  security 
of  the  acceptor's  signature,  but  of  the 
party  professing  to  act  in  pursuance  of  an 
authority  from  him.  A  person  taking 
such  a  bill,  ought  to  exercise  due  caution, 
for  he  must  take  it  upon  the  credit  of 
the  party  who  assumes  the  authority  to 
accept,  and  it  would  be  only  reasonable 
prudence  to  require  the  production  of  that 
authority."  The  authority  in  that  case 
was  contained  in  two  powers  of  attorney, 
and  it  was  decided  that,  taking  the  proper 
construction  of  them,  the  agent  had  ex- 
ceeded his  authority,  and  so  the  principal 
was  not  bound.  This  case  is  confirmed  by 
Withington  v.  Herring,  5  Bing.  442. 
Goods  were  shipped  on  board  of  plaintiff's 
ship,  and  by  the  bills  of  lading,  which  were 
indorsed  to  the  defendants,  were  to  he 
delivered  on  payment  of  freight.  The  bills 
were  indorsed  by  the  defendants  to  their 
factors,  to  whom  the  goods  were  delivered, 
and  the  freiglit  charged.  Assumpsit  was 
brought  against  the  defendants  on  the 
bankruptcy  of  the  factors,  but  was  not 
sustained  on  the   ground   that   authority 


1  Thus  where  a  general  agent  gave,  without  authority,  a  lease  under  seal  in  his 
principal's  name,  and  received  rent  thereunder,  its  surrender  to  him  is  a  good  defence 
to  the  principal's  action  for  furtlier  rent.  Amory  v.  Kanuoffsky,  H7  Mass.  351.  See 
Thurber  v.  Anderson,  88  111.  167.  — K. 

"■'  This  is  true  although  the  agent  was  expressly  forbidden  to  do  the  act  in  question. 
Bell  V.  Offutt,  10  Bush,  632 ;  Minter  v.  Pacific  R.  Co.,  41  Mo.  503.  —K. 

8  Authority  to  sell  gives  no  power  to  barter.  Haves  n.  Colby,  65  N.  H.  192  ;  nor, 
necessarily,  to  receive  payment.  Kane  v.  Barstow,  42  Kan.  465,  Authoritv  to  receive 
payments  gives  no  power  to  receive  notes  in  payment.  Scullv  v.  Dodge,  40  Kan.  395. 
Nor  does  authority  to  draw  bills  of  exchange  on  time  or  sight  include  the  drawing  of 
post-dated  bills.  New  York  Iron  Mine  v.  Citizens'  Bank,  44  Mich.  344.  Nor  does 
authority  to  buy  include  buying  on  credit.  Wheeler  o.  McGuire,  86  Ala.  398.  Por 
other  illustrations  see  cases  cited  in  note  (e)  supra,  and  Seation  iii   infra 
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SO  as  to  hold  any  principal  but  the  one  employing  the  agent; 
thus,  the  agent  of  a  partnership  is  not  the  agent  of  the  mem- 
bers severally,  (ee)     The  *  rule  is,  as  to  the  public,  that  the    *  43 
authority  of  a  general  agent  may  be  regarded  by  them  as 
measured  by  the  usual  extent  of  his  general  employment.  ( /)     The 
obvious  reason  for  this  is,  that  the  public  may  not  be  deceived  to 
its  injury  by  previous  acts  which  the  agent  was  fully  authorized  ' 
to  do.     By  such  authority  the  principal  does,  as  it  were,  proclaim 
and  publicly  declare  him  to  be  his  agent,  and  must  abide  the 
responsibility  of  so  doing.     It  would  not  be  right  for  the  principal 
to  say  to  one  who  dealt  with  his  general  agent :  "  You  knew  that 
he  was  my  general  agent,  for  I  authorized  you  and  everybody  else 
to  believe  this,  but  in  this  particular  instance  I  had  revoked  or 
limited  the  authority,   and  the  revocation   or   limitation  shall 
affect  you  although  you  did  not  know  it. "     But  a  principal  may 
well  say  to  one  who  dealt  with  an  agent  for  a  particular  purpose, "  it 
was  your  business  first  to  ascertain  that  he  was  my  agent,  and  then 
to  ascertain  for  yourself  the  character  and  extent  of  his  agency. "(/) 
We  think  the  distinction  between   a  general   agency  and   a 
special  agent  useful,  and  sufficiently  definite  for  practical  pur- 
poses, although  it  may  have  been  pressed  too  far,  and  relied  upon 
too  much  in  determining  the  responsibility  of  a  principal  for  the 
acts  of  an  agent.     It  may  indeed  be  said,  that  every  agency  is, 
under  one  aspect,  special,  and  under  another,  general.     No  agent 
has  authority  to  be  in  all  respects  and  for  all  purposes  an  "  alter 

to  receive  the  goods  was  given  only  on  tayne  r.  Boarne   7   M.   &  W.  595.    See 

immediate  payment  of  the  freight    Tobin  i>osl,  pp  *  81  &  *  82. 
..  Crawford,  5   M.  &  W.  235.     And  see         (ee)  Johnston  v.  Brown  18  La.  An.  330. 
Hogg   .•.   Snaith,  1   Taunt.  347;  Acey  v.         (/)  Pickering  v    Busk    15   East,  38 

Fernie    7    M    &   W.   157  ;   Esdaile  v.  La  Whitehead  v.  Tuckett  15  East,  400.    But 

Kauze   1  Y  &  Coll.  394  ;  Maanss  r.  Hen-  if  an  injury  is  to  result  to  one  man  from 

Hpr«nn   1  V^t  335  •  Murray  v.  East  India  the   omission   or  neglect  of  an  agent  of 

Co    5  B   Hid  204     Gardner  ..  BaiUie,  another,  the  principal  must  he  held  hable 

6  T  RSgf-w^thwhch  compare  Howard  And  when  the  defendants  sent  the.r  agent 

V  BaiUie  2  H  Bl  618  ;  Stainback  v.  Bank  to  employ  the  plaintiff,  who  was  a  phys.- 

V  aauiie, .!  n.  ^i- 01°  >  5=  <:  „  j,  ^  oian,  to  v  s  t  a  boy  who  had  been  injured 
W  IS^'^The  uHng  of  HeaM?  J  iri  licks  while  in  their  service,  directing  the  agent 
Id.  281.     ine  ruling  °^^''"'  '^  '      ^    ;t  ^  tell  the  plaintiff  that  they  would  pay 

Fargo,  10  Johns.  114;  Reynolds  v.  Row-     HalL  26  Vt^  1 1 2.  j^    35 

lev  4  La  An  409.     Except  the  master  of         (/I  Barry  w.   Anaerson    ^^^  ' 

account  without  special  authority.    Haw- 
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*44  ego"  of  his  principal,  binding  him  by  whatever  the  *  agent 
may  do  in  reference  to  any  subject  whatever ;  and  therefore 
the  agency  must  be  special  so  far  as  it  is  limited  by  place,  or 
time,  or  the  extent  or  character  of  the  work  to  be  done.  On  the 
other  hand  every  agency  must  be  so  far  general,  that  it  must 
cover  not  merely  the  precise  thing  to  be  done,  but  whatever 
usually  and  rationally  belongs  to  the  doing  of  it. 

Of  late  years,  courts  seem  more  disposed  to  regard  this  dis- 
tinction and  the  rules  founded  upon  it,  as  altogether  subordinate 
to  that  principle  which  may  be  called  the  foundation  of  the  law 
of  agency ;  namely,  that  a  principal  is  responsible,  either  when 
he  has  given  to  an  agent  sufficient  authority,  or  when  he  justifies 
a  party  dealing  with  his  agent  in  believing  that  he  has  given  to 
this  agent  this  authority,  (g) 

Where  the  agency  is  implied  from  general  employment,  it  may 
survive  this  employment,  and  will  be  still  implied  in  favor  of 
those  who  knew  this  general  employment,  but  have  not  had 
notice  of  the  cessation  of  the  employment,  and  cannot  be  sup- 
posed to  have  knowledge  thereof.  (A.)  Hence  the  common  and 
very  proper  practice  of  giving  notice  by  public  advertisement 
when  such  an  agency  is  revoked. 

In  order  to  judge  correctly  of  the  extent  of  an  agent's  authority, 
the  distinction  must  be  noticed  between  those  acts  which  are 
within  his  authority,  and  those  which  are  only  within  an  appear- 
ance of  authority,  for  which  the  principal  is  not  responsible  ;  for 
a  principal  is  responsible  only  for  that  appearance  of  authority 
which  is  caused  by  himself,  and  not  for  that  appearance  of  con- 
formity to  the  authority  which  is  caused  only  by  the  agent.  An 
agent's  authority  is  that  which  is  given  by  the  declared  terms  of 
his  appointment,  notwithstanding  secret  instructions;  or  that 
with  which  he  is  clothed  by  the  character  in  which  he  is  held 
out  to  the  world,  although  not  within  the  words  of  his 
*  45  commission.  Whatever  is  done  under  an  authority  *  thus 
manifested,  is  actually  within  the  authority,  and  the  prin- 
cipal is  bound  for  that  reason ;  for  he  is  bound  equally  by  the 
authority  which  he  actually  gives,  and  by  that  which,  by  his  own 
acts,  he  appears  to  give,      But  it  is  obvious  that  an  agent  may 

(g)  In  Mechanics  Bank  v.  N.  Y.  &c.  R.  insufficient  to  solve  a  great  variety  of 

Co.  3  Kernan,  632,  it  is  said  by  Comstock,  cases.     It  is  unprofitable  to  dwell  upon 

J.,  in  giving  the  decision  of  the  court  of  that  distinction." 

appeals,  "There  are  in  the  books  many        (A) v.  Harrison,   12  Mod.  346; 

loose  expressions  concerning  the  distinc-  Monk   i>.  Clayton,  Molloy,  B.  2,  ch.   10, 
tion    between   a   general    and   a   sjjecial  §  27,  cited  per  cwnam,  10  Mod.  110;   Em- 
agency.     The  distinction  itself  is  highly  mett  v.  Norton,  8  C.  &  P.  506. 
unsatisfactory,  and  will  be  found  quite 
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clothe  his  act  with  all  the  indicia  of  authority,  and  yet  the  act 
itself  may  not  be  within  either  the  real  or  apparent  authority. 
The  appearance  of  the  authority  is  one  thing ;  and  for  that  the 
principal  is  responsible  only  so  far  as  he  has  caused  that  appear- 
ance. The  appearance  of  the  act  is  another ;  and  for  that  it  seems 
the  agent  alone  is  responsible.  It  is  a  fundamental  proposition, 
that  one  man  can  be  bound  only  by  the  authorized  acts  of  another. 
He  cannot  be  charged  because  another  holds  a  commission  from 
him,  and  falsely  asserts  that  his  acts  are  within  it.(i)  This 
distinction  has  been  well  illustrated  by  recent  adjudications. 
Thus  a  master  of  a  ship  is  the  general  agent  of  the  owners  to 
perform  all  things  relating  to  the  usual  employment  of  his  ship, 
and,  among  other  things,  to  sign  bills  of  lading  for  goods  put  on 
board,  and  acknowledge  the  nature,  quality,  and  condition  of  the 
goods.  But  if  he  signs  a  bill  of  lading  for  goods  which  have 
never  been  shipped,  he  exceeds  his  authority ;  and  although  the 
act,  judged  by  its  appearance  and  the  representation  of  the  agent, 
is  strictly  within  the  authority,  yet  the  principal  is  not  bound,  (k) 
So,  if  the  master  signs  a  bill  of  lading  for  a  greater  quantity  of 
goods  than  those  on  board,  the  same  principle  applies,  (l)  And 
where  the  servant  of  a  wharfinger  fraudulently  signed  a  receipt, 
purporting  to  be  an  acknowledgment  that  certain  wheat  had  been 
delivered  at  his  employer's  wharf,  no  such  wheat  having  in  fact 
been  delivered,  and  thereby  wilfully  induced  one  C  to  pay  the 
price  thereof  to  the  pretended  vendor ;  it  was  held  that  the  whar- 
finger was  not  liable,  the  servant  having  authority  only  to  give 
receipts  for  goods  which  had  in  fact  been  delivered  at  the  wharf,  (m) 
Again,  where  a  railroad  corporation  appointed  an  agent  to  issue 
certificates  for  stock,  upon  a  transfer  on  the  company's  books  by  a 
previous  owner,  and  a  surrender  of  that  owner's  certificate; 
and  the  agent  fraudulently  issued  *  certificates  for  his  own  *  46 
benefit,  without  a  compliance  with  either  of  the  abovef 
conditions,  his  acts  were  held  to  be  beyond  the  scope  of  his 
authority,  and  his  principals  not  bound,  (n)  And  where  an  agent 
authorized  in  writing  to  purchase  goods  to  a  certain  amount,  had 
exceeded  the  amount,  but  assured  a  seller  that  he  had  not,  and 
the  seller  sold  the  goods  on  this  assurance,  it  was  held  by  a 
majority  of  the  court  (Wilde,  J.,  dissenting),  that  the  principal 
was  not  held.(o)      "We  have  some  doubts  of   the  last  decision; 

li)  Per  ComstochJ.,  in  Mechanics  Bank  (m)  Coleman  w.  Riches,  16  C.B.  104. 

V  N  Y  &c  R.  Co.  3  Kernan,  599.  (n)  Mechanics  Bank  v.  N.  Y.  &c.  K.  Co. 

'  (k)  Grant  D.   Norway,    10   C.   B.    665.  3  Kernan,  599.                     ,  ..    u   sii 

See  post  p.  *  46  note  1.  (o)  Mussey  v.  Beecher,  3  Cash.  5U. 

m  Hubbersty  v.  Ward,  8  Bxch.  330. 
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and,  certainly,  care  must  be  taken  not  to  extend  this  principle 
too  far.  Thus,  an  agent  may  be  authorized  to  give  notes  for  his 
principal  in  order  to  raise  money  to  be  used  in  the  business  of 
the  latter.  A  third  person  may  inspect  the  power,  advance  the 
money  in  good  faith,  and  the  agent  appropriate  it  to  his  own 
use;  and  this  the  agent  may  have  intended  at  the  time.  In 
such  a  case,  the  principal  would  be  responsible,  not  because  the 
act  of  the  agent  appeared  to  be  within  the  authority,  but  because 
the  power  actually  included  the  transaction.  A  power  given  to 
an  agent  to  borrow  money,  upon  notes  or  otherwise,  implies  that 
the  money  may  be  paid  to  him,  and  so  the  whole  transaction  is 
strictly  and  literally  authorized.  The  misappropriation  of  the 
proceeds  by  the  agent  is  a  mere  breach  of  trust,  relating  to 
money  in  his  hands,  and  upon  the  principles  of  trust,  his  inten- 
tion to  misappropriate  would  not  affect  an  innocent  party.  But 
suppose  the  power  to  give  the  note  is  on  its  face  conditional.  It 
then  has  no  existence  until  the  condition  has  been  actually 
fufilled.  And  if  one  advances  money  to  the  agent  on  his  decla- 
ration that  the  conditions  have  been  fulfilled,  and  it  turns  out 
that  the  conditions  had  not  occurred  on  which  the  exercise  of  the 
power  depended,  then  he  was  trusting  to  the  representation  of 
the  agent,  and  must  look  to  him  alone.  As  the  principal  never 
authorized  the  transaction  at  all,  he  is  bound  neither  by  the  con- 
tract nor  by  the  representation. {p)^ 

{p)  Per  Comstock,  J.,  in  Mechanics  Sea  North  River  Bank  v.  Aymar,  3  Hill, 
Bank  v.  N.  Y.  &c.  R.  Co.  3  Kernan,  599.     262. 

1  In  one  class  of  cases,  the  rule  aa  stated  in  the  text  is  held,  in  some  jurisdictions 
at  least,  to  be  subject  to  a  qualification  This  is  well  expressed  by  the  New  York 
Court  of  Appeals,  in  giving  judgment  in  a  recent  case,  aa  follows  :  "  It  is  a  settled  doc- 
trine of  the  law  of  agency  in  this  State  that  where  the  principal  has  clothed  his  agent 
with  power  to  do  an  act  upon  the  existence  of  some  extrinsic  fact  necessarily  and 
peculiarly  within  the  knowledge  of  the  agent,  and  of  the  existence  of  which  the  act 
of  executing  the  power  is  itself  a  representation,  a  third  person  dealing  with  such 
agent  in  entire  good  faith,  pursuant  to  the  apparent  power,  may  rely  upon  the  repre- 
sentation, and  the  principalis  estopped  from  deuying  its  truth  to  his  prejudice."  Bank 
of  Batavia  v.  New  York,  &c.  R.  R.  Co.  106  N.  Y.  195,  197 

In  this  case  it  was  held  that  a  carrier  was  liable  upon  a  bill  of  lading  issued  by  its 
agent  and  transferred  for  value  by  the  shipper  to  the  plaintiff,  though  the  goods 
described  in  the  bill  of  lading  had  never  been  in  fact  received,  and  though  the  agent 
had  authority  only  to  issue  bills  of  lading  upon  receipt  of  goods. 

Cases  of  this  nature  afford  perhaps  the  most  frequent  illustration  of  the  rule  under 
consideration.  In  accordance  with  the  case  just  cited  it  has  been  held  that  the  carrier 
is  liable  on  such  a  bill  of  lading  iu  Wichita'  Savings  Bank  o.  Atchison,  &c.  R.  R.  Co. 
20  Kan.  519;  Sioux  City,  &c.  R.  R.  Co.  v.  First  Nat.  Bank,  10  Neb.  556;  Armour  v. 
Michigan  Central  R.  R.  Co.  65  N.  Y  111  ;  Brooke  v  New  York,  &o.  R.  R.  Co.  108  Pa. 
529.  On  the  other  hand  it  has  been  held  that  the  carrier  is  not  liable  even  to  a  holder 
for  value  of  such  a  bill  of  lading,  in  Grant  v.  Norway,  10  C.  B.  665  ;  The  Freeman  v. 
Buckingham,  18  How,  182  ,  Pollard  v.  Vinton,  105  U.  S.  7 ;  The  Loon,  7  Blatcb.  244 ; 
Robinson  v.  Memphis,  &c.  R.  R.  Co.  9  Fed  Rep.  129;  Hunt  v.  Jlississippi  Central 
R.  R.  Co.  29  La,  An.  446,  Baltimore,  &c.  R.  R.  Co.  u.  Wilkens,  44  Md.  11 ;  Louisiana 

44 


CH.    III.J  AGENTS.  *47 

It  has  been  held  that  "  a  general  and  special  agent  to 
transact  *all  manner  of  business,"   though  created  by  a    *47 
power  of  attorney  under  seal,  does  not  necessarily  include 
therein  authority  to  sell.     Such  a  power  is  regarded  as  a  vague 
and  indefinite  instrument,  under  which  a  prudent  man  would  not 
accept  a  title  to  property,  (q)  \ 

For  the  power  of  the  agent  to  submit  questions  in  which  his 
principal  is  interested,  to  arbitration,  see  the  section  on  Arbi- 
tration in  the  second  volume. 


SECTION  II. 

IN   WHAT   MANNEK   AUTHORITY   MAY   BE   GIVEN   TO   AN   AGENT. 

The  facts  being  undisputed,  the  question  whether  the  alleged 
agent  had  sufficient  authority,  is  a  question  of  \a,w.{qq)  An 
agent,  generally,  may  be  appointed  by  parol,  and  so  authorized 
to  do  anything  which  does  not  require  him  to  execute  a  deed  for 
his  principal,  (r)  The  rule  of  the  common  law,  that  an  agent 
cannot  affix  a  seal  for  his  principal,  unless  his  authority  to  do 

(q)  Hodge  K.  Coombs,  1  Black,  192.  the   principal.     Mackersy  v    Ramsays,  9 

{q<j)  Gulick  v.  Grover,  4  Vroom,  463.  CI  &  F.  818,  850.  —  A  tender  made  to  an 

(r)  2  Kent,  Com.  612.     Manhattan  Ins.  authorized  agent  is  as  if  made  to  his  prin- 

Co.  V.  La  Pert,  52  Tex  504.     The  receipt  cipal.     Moffat  v.  Parsons,  5  Taunt.  307. 

of  an  authorized  agent  is  the  receipt  of 

Nat   Bank  v.  Laveille,  52  Mo.  380 ,  Williams  v.  Wilmington,  &c.  E.  R.  Co  93  N  C. 
42 ;  Erb  v.  Great  Western  Ry.  Co.  5  Can.  Sup.  Ct.  179.     See  also  Nichols  v.  DeWolf,  1 

K.i-  277.  ^  ^^  ,    ,  ,,..., 

But  the  rule  is  applicable  to  many  other  cases.  It  can  only  be  on  this  prmciple 
that  a  bank  is  held  liable  to  the  holder  for  value  of  a  check  certified  by  its  cashier  to 
be  good  though  in  fact  the  drawer  had  no  funds  and  the  cashier  no  authority  to  certify 
checks  under  such  circumstances.  Merchants'  Bank  v.  State  Bank,  10  Wall.  604 ; 
Espy  V  Bank  of  Cincinnati,  18  Wall.  604  ;  Farmers'  Bank  u.  Butchers'  Bank,  16  N.  Y. 
125:  Hill;;.  Nation  Trust  Co.,  108  Pa.  1.  ,    .        jv 

So  a  corporation  has  been  held  liable  for  certificates  of  stock  improperly  issued  hy 
officers  authorized  to  issue  certificates  regularly.  New  York,  &c.  R.  R.  Co.  v.  Schuyler, 
34  N  Y  30-  Allen  v  South  Boston  Railroad,  150  Mass.  200. 

In  Musse'y  »  Beecher,  stated  in  the  text,  it  seems  that  a  different  decision  would 
have  been  reached  in  States  where  what  may  be  called  the  New  York  rule  is  consis- 
tently applied.  See  Palmer  v  Cheney,  35  la.  281.  Likewise  m  Lowell  v.  Winchester 
Bank  8  Allen  109,  where  a  town  officer  duly  authorized  to  borrow  a  certain  sum  of 
money  after  having  done  so,  fraudulently  borrowed  the  sum  again,  representing  that 
he  had  not  done  so  before,  and  it  was  held  that  the  town  was  not  liable. 

In  Montaignac  v.  Shitta,  1 5  App.  Cas.  357,  it  was  held  that  where  an  agent  had  author- 
ity to  borrow  on  exceptional  terms  under  circumstances  of  emergency,  the  lender  was 
not  bound  to  inquire  whether  in  the  particular  case  the  emergency  had  arisen.  See 
also  Solon  v.  WiUiamsburgh  Savings  Bank,  114  N.  Y.  122  ,  Martin  v.  Niagara,  &c.  Co. 
122N.  Y.  165,  174. 
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this  is  under  seal,  is  still  generally  recognized  as  in  force,  (rr) 
He  may  be  authorized  by  parol  to  make  and  sign  contracts  in 
writing,  and  it  seems  to  be  now  settled  that  he  may  be  authorized 
without  writing,  to  make  even  those  contracts  which  are  not 
binding  upon  his  principal  unless  in  writing  signed  by  him.  (s) 
And  even  a  parol  ratification  is  equivalent  to  an  original 
authority,  (t) 

An  authority  is  presumed  or  raised  by  implication  of  law,  on 

the  ground  that  the  principal  has  justified  the  belief  that  he  has 

given  such  authority,  in  cases  where  he  has  employed  a  person  in 

his  regular  employment ;  (m)  ^  as  where   one   sends  goods 

*  48    *  to    an    auctioneer,    or  to  a  common    repository   room  for 

sale,  the  bailee  has  an  implied  authority  to  sell,  {v}  And 
such  presumptions  frequently  arise  in  the  case  of  a  wife ;  (w)  or 
of  a  domestic  servant ;  («)  or  of  a  son  who  has  been  permitted  for 
a  considerable  time  to  transact  a  particular  business  for  the 
father,  (y)  as  to  sign  bills,  etc.  ;  or  where  one  has  been  repeat- 
edly employed  to  sign  policies  of  insurance  for  another,  (z)     So 

(rr)  Rowe  v.  Ware,  30  Ga.  278  ;  Echols  (v)  Lord    Ellenhorough,    Pickering    u. 

V.  Cheuey,  28  Cal.  157;  Elliott  v.  Stocks,  Busk,  1.5  East,  38. 

67  Ala.  336  ;  Watson  v.  Sherman,  84  111.  (w)  Prestwick    v.    Marshall,    7    Bing. 

263 ;   Adams   v.   Powers,   52   Miss.    828  ;  565 ,  Huckman  v  Fernie,  3  M.  &  W.  505 ; 

Shnetze  I'.  Bailey,  40  Mo.  69,  Harshaw  u.  Att'y-Gen.    v.    Riddle,    2    Cr.    &   J.    493; 

McKesson,   65  N.   C.  688.     And  in  Ban-     Plimmer   v.  Sells,   3   Nev.   &  M.    422. 

orgee  v.  Hovey,  5  Mass.  1 1 ,  it  was  held  After  separation,  the  wife  is  still  her  hus- 

(Seweli,    J.,    dissenting),    that    a  sealed  baud's  agent  for  the  procurement  of  such 

instrument  executed  in  the  name  of  the  things  as  are  reasonable  and  necessary  for 

principal    by  an    agent,    not   authorized  herself.    Emraett  v.  Norton,  8  C.  &  P.  506. 

under   seal,   could    not    be    admitted    in  So  where  the  person  cohabited  with  is  only 

evidence  in  an  action  of  assumpsit  against  a  mistress,  and  known  to  be  in  fact  only 

the  principal.     But  see  contra,  Cooper  v.  a  mistress,  if  she  is  allowed  to  pass  osten- 

Rankin,  5  Binn.  613,  and  page  *  52  infra,  siblv  as  wife.    Ryan  v.  Sams,  12  Q.  B.  460. 

notes  (m),  (o).  (x)  A  master  is  not  responsible  for  a 

(s)  Shaw  !i.  Nudd,  8  Pick.  9 ,  Ewing  contract    entered   into   by  a    servant    to 

V.  Tees,  1  Biun.  450 ;  Clinan  v    Cooke,  1  whom  he  had  always  given  cash  for  mak- 

Sch.  &  L.  22  ,  Coles  v.  Trecothick,  9  V^es.  ing  purchases.     Rusby  v.  Scarlett,  5  Esp. 

2.34,  250.  —  But  by  an  express  provision  75.     So   with   any  particular   agent  who 

of  the  Statute   of   Frauds,  an   agent,    to  obtains  on  credit  goods  which  the  prmci- 

grant   or   assign  a  term   for  more   than  pal  gave  him  money  to  purchase.     Lord 

three    years,  or   an    estate    of    freehold,  Abinger,   C.    B.,   Flemyng    v.    Hector,   2 

must  be   authorized   thereto   in   writing.  M.  &  W.  181. 

29  Car  II  c.  3,  §  3^  W  Watkins   v.  Vince,   2   Stark.   368; 

(0  Maclean  v.  Dunn,  4  Bing.  722.  Weaver  v.  Ogletree,  39  Ga.  586  ;  Thurber 

(it)  Dows    V.    Greene,    16   Barb.    72;  v.   Anderson,    88    111.    167;    Matteson    o. 

LyeU  V.  Saubourn,  2  Mich.  109 ,  Thomp-  Blackmer,  46  Mich  393 

son  V.  Bell,  10  Exch.  10.  (z)  Brockelbank  u.  Sugrue,  5  C.  &  P 

1  But  not  if  the  former  employment  was  without  the  principal's  knowledge,  Cobb 
V.  Hall,  49  la.  366 ;  nor  if  a  mere  temporary  employment,  nearly  a  year  before,  Green 
V.  Hinkley,  52  la.  633  ;  nor  to  sell  from  the  fact  that  a  purchasing  clerk  was  employed 
fifteen  months  before  to  make  a  single  sale.  Cupples  v,  Whelan  61  Mo.  583  See 
Wilcox  V.  Chicago,  &c.  R.  Co.,  24  Minn.  269;  Whelan  o.  Reilly,  61  Mo  565  •  Abra- 
hams V.  Weiller,  87  111.  179.  —  K. 
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the  acceptance  of  the  agency  by  the  agent  may  be  inferred  from 
his  acting  under  it ;  and  this  has  been  held  even  where  he  writes 
to  his  principal  refusing  the  agency,  (zz) 

It  must  be  remembered,  however,  that  an  agent  employed  for 
a  special  purpose,  derives  from  this  no  general  authority  from  his 
principal,  (a)  1  Where  the  belief  of  the  authority  of  an  agent 
arises  only  from  previous  action  on  his  part  as  an  agent,  the 
persons  so  treating  with  him  must,  on  their  own  responsi- 
bility, ascertain  the  nature  and  extent  of  his  previous  employ- 
ment. (6)  This  may  be  such  as  to  estop  the  principal  from 
*  denying  his  authority  in  the  particular  transaction ;  but  *  49 
if  not,  then  they  have  po  remedy,  unless  against  the  agent 
himself  who  misled  them,  (c) 


SECTION  III. 

SUBSEQUENT   CONFIEMATION. 

As  agency  may  be  presumed  from  repeated  acts  of  the  agent, 
adopted  and  confirmed  by  the  principal  previously  to  the  contract 
in  which  the  question  is  raised,  (cV)  so  agency  may  be  confirmed 

21 ;  Haughton   v.  Ewbank,  4  Camp.  88,  hz)  George  v.  Sandel,  18  La.  An.  535. 

where  it  was  held  sufficient  proof  of  an  (a )  Reynell  v.  Lewis,  1 5  M.  &  W.  5 1 7 

agent's  authority  to  subscribe  a  policy  of  Dawson  r.  Morrison,  16  L.  J.  C.  P.  240 

insurance  for  an  insurer,  that  the  insurer  Cox  v.  Midland  Railway  Co.  3  Exch.  268 

was  in  the  habit  of   paying  losses  upon  Kusby  v.  Scarlett,  5  Esp.  75 ;  Burnes   v. 

policies   so    subscribed   by   him,   without  Pennel,  2  H.  L.  Cas.  519;  Kaye  d.  Brett, 

producing  the   power  of   attorney  under  5  Exch.  269 ;  Thatcher  v.  Bank  of  New 

which  the  agent  testified  that  he  acted.  —  York,  5  Sandf.  121. 

An  authority  to  draw  is  not  an  authority  [b]  Schimmelpennich  v.  Bayard,  1  Pet. 
to  indorse;  Robinson  v.  Yarrow,  7  Taunt.  264;  Parsons  v.  Armor,  3  id.  413  ;  Blanfe 
455  ;  yet  the  fact  that  a  confidential  v.  Proudfit,  3  Call,  207 ;  Kilgour  v.  Einly- 
clerk  had  been  accustomed  to  draw,  son,  1  H.  Bl.  155. 
taken  in  connection  with  the  fact  that  (c)  Pourie  v.  Eraser,  2  Bay,  269. 
his  master  had  in  one  instance  authorized  (d)  Townsend  v.  Inglis,  Holt,  278 ; 
him  to  indorse,  and  on  two  other  occasions  Haughton  v.  Ewbank,  4  Camp.  88  ;  Bar- 
had  received  money  obtained  by  his  in-  ber  v.  Gingell,  3  Esp.  60.  There  the 
dorsement,  is  evidence  from  which  a  jury  apparent  acceptor  of  a  bill  of  exchange, 
may  infer  a  general  authority  to  indorse,  setting  up  as  a  defence  that  his  signa- 
Prescott  c.  Flynn,  9  Bing.  19.  As  to  tnre  had  been  forged,  it  was  held  a  good 
what  will  amount  to  proof  of  an  implied  answer  that  the  defendant  had  paid  other 
authority  to  a  clerk  in  a  mercantile  house  bills  of  the  drawer  under  similar  circum- 
to  sign  shipping  papers  in  the  names  of  stances.  And  see  Brigham  v.  Peters,  1 
his  principals,  see  Dows  u.  Greene,  32  Gray,  147. 
Barb.  490. 

1  Thus  a  horse-car  conductor  cannot  agree  to  give  a  free  passage,  Wakefield  v.  So. 
Boston  R.  Co.  117  Mass  544;  nor  an  engineer  contract  for  a  railroad,  G.irrlner  v. 
Boston  &c  R.  Co.  70  Me.  181 ;  nor  a  passenger  agent  make  freight  contracts,  Tailor 
V.  Chicago,  &c.  R.  Co.  74  lU.  86.    See  Reed  v.  Ashburnham  R.  Co.  120  Mass.  43.  —  K. 
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and  established  by  a  subsequent  ratification ;  the  common  law- 
having  adopted  the  civil-law  maxim,  "  omnis  ratihabitio  retro- 
trahihor  et  mandato  cequiparatur.  "  («)  The  rule  may  be  stated 
thus :  where  any  one  contracts  as  agent,  —  but  not  unless  he 
contracts  as  agent,  (/)  —  without  naming  a  principal,  his  acts 
enure  to  the  benefit  of  the  party,  although  at  the  time  uncertain 
or  unknown,  for  whom  it  shall  turn  out  that  he  intended  to  act, 
provided  the  party  thus  entitled  to  be  principal  ratify  the 
*  50    contract.  (^)     And,  on  the  other  *  hand,   if  the   principal 


(e)  18  Vin.  Abr.  Ratihabitio;  Lucena 
V.  Craufurd,  1  Taunt.  325 ;  Clark's  E.x- 
ecutors  v.  Van  Riemsdyk,  9  Crauch,  158; 
I'leckner  v.  United  States  Bank,  8  Wheat. 
363  ;  Bell  v.  Cunningham,  3  Pet.  81 ;  Hooe 
V.  Oxley,  1  Wash.  (Va.)  19,  Moss  v.  Ros- 
sie  Lead  Mining  Co.  5  Hill  (N.  Y.),  137; 
Rogers  v.  Kneeland,  10  Wend.  218  ;  Marsh 
V.  Keating,  1  Bing.  N.  C.  198 ;  Bigelow  v. 
Dennisou,  23  Vt.  565.  —  If  any  stranger, 
in  the  name  of  the  mortgagor  or  his  heir 
(without  his  consent  or  privity),  tender 
the  money,  and  the  mortgagee  accepteth 
it  [which,  however,  he  is  not  bound  to  do], 
this  is  a  good  satisfaction,  and  the  mort- 
gagor or  his  heir,  agreeing  thereunto, 
may  re-enter  into  the  land.  Co.  Lit. 
206  b. 

( /')  Collins  0.  Suan,  7  Rob.  623. 

((j)  Wilson  V.  Tumman,  6  Man.  &  G. 
242.  '*  Hatuin  quis  habere  non  potest  quod 
instils  nomine  non  est  gestum."  See  also 
Saunderson  v.  Griffiths,  5  B.  &  C.  909; 
and  Routh  v.  Thompson,  13  Ea.st,  274  ; 
Foster  v.  Bates,  12  M.  &  W.  226  ;  Hull  y. 
Pickersgill,  1  Br.  &  B.  282 ;  Williams  v. 
North  China  Ins.  Co.  1  C.  P.  D.  757 ; 
Francis  v.  Kerker,  85  111.  190.  This  doc- 
trine has  frequent  application  in  cases 
of  marine  insurance.  See  Hagedoru  v. 
(Jliverson,  2  M.  &  Sel.  485 ;  Finney  v. 
Fairhaven  Ins.  Co.  5  Met.  192.  —  A  notice 
to  quit,  given  by  an  unauthorized  agent, 
cannot  be  made  good  by  an  adoption  of  it 
by  the  principal  after  the  proper  time  for 
giving  it,  the  agent  having  acted  in  his  own 
name  iu  giving  the  notice,  nor  it  seems,  if 
he  acted  in  the  name  of  the  principal. 
Doe  V.  Goldwiu,  2  Q.  B.  143  ;  Right  u. 
Cuthell,  5  East,  491.  — In  Bird  v.  Brown, 
4  E.xch.  786,  a  very  important  distinction 
was  taken  by  the  Court  of  Exchei|uer. 
A  a  merchant  at  Liverpool,  sent  orders 
to  B,  at  New  York,  to  purchase  certain 
goods,  which  were  shipped  accordingly  in 
hve  ships  and  consigned  to  A,  who,  after 
the  receipt  of  the  goods  by  one  of  them, 
stopped  payment  on  the  7th  of  April, 
1846.  B,  pursuant  to  directions  from  A, 
had  drawn  bills  for  the  goods  partly  on  A, 
and  partly  on  C,  with  whom  A  had  deal- 
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ings.  D,  a  merchant  at  laverpool,  and 
who  also  had  a  house  of  business  at  New 
York,  purchased  there  several  of  the  bills, 
which  were  drawn  at  sixty  days'  sight, 
and  dated  some  on  the  28th,  and  others  on 
the  30th  of  March,  1846.  On  the  8th  of 
May,  a  fiat  in  bankruptcy  issued  against 
A,  and  his  assignees  were  appointed. 
The  other  four  vessels  arrived  respect- 
ively on  the  4th,  5th,  7th,  and  10th  of  that 
month,  and  immediately  on  the  arrival 
of  each,  and  while  the  transitus  of  the 
goods  on  board  continued,  D,  on  behalf 
of  B,  but  not  being  his  agent,  and  with- 
out any  authority  from  him,  gave  notice 
to  the  masters  and  consignees,  claiming 
to  stop  the  goods  in  transitu.  On  the  11th 
of  May  the  assignees  made  a  formal  de- 
mand of  the  goods  still  on  board  and 
undelivered,  from  the  master  and  consign- 
ees of  each  of  the  four  ships,  at  the  same 
time  tendering  the  freight ;  but  they 
refused  to  deliver  them,  and  on  the  same 
day  delivered  the  whole  to  D.  Ou  the 
next  day  the  assignees  made  a  formal 
demand  of  the  goods  from  him,  but  he 
refused  to  deliver  them  up.  On  the  28th 
of  April,  B  heard  at  New  Y'ork  that  A 
had  stopped  payment,  and  on  the  next 
day  he  executed  a  power  of  attorney  to 
E,  of  Liverpool,  authorizing  him  to  stop 
the  goods  in  transitu.  This  was  received 
by  E  on  the  13th  of  May,  who  on  that  day 
adopted  and  confirmed  the  previ(jus  stop- 
page by  D.  B  afterwards  ado])ted  and 
ratified  all  which  had  been  done  both  by 
E  and  D.  Held,  that  the  title  of  A  to 
the  goods  was  not  devested  liy  the  above 
stoppages  iu  transitu,  and  consequently  that 
trover  for  them  was  maintainable  by  the 
assignees  against  B.  Pollock,  C.  B.,  "deliv- 
ering the  judgment,  said  "  The  doctrine 
'  0 turns  ratihabitio  retrotrahitnr  id  niitudalo 
cequiparatur,'  is  one  intelligible  in  principle, 
and  easy  in  its  application  \\hen  applied  to 
cases  of  contract.  If  A.  B  ,  unauthorized 
by  me,  makes  a  contract  on  my  behalf 
with  J.  S.,  which  I  afterwards  recognize 
and  adopt,  there  is  no  difficulty  iu  dealing 
with  it  as  havinj;-  been  urif;inally  made  by 
my  authority.     J.  S.  entered  into  the  con- 
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accept,  receive,  and  hold  the  proceeds  or  beneficial  results 
of  such  a  contract,  he  will  be  estopped  from  *  denying  an 
original  authority,  or  a  ratification,  (h)  ^     And  if  a  party 
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tract  on  the  understanding  that  he  was 
dealing  with  me,  and  when  1  afterwards 
agree  to  admit  that  such  was  the  case, 
J.  S.  is  precisely  in  the  condition  in  which 
he  meant  to  be;  and  if  he  did  not  believe 
A.  B.  to  be  acting  for  me,  his  condition 
is  not  altered  by  my  adoption  of  the 
agency,  for  he  may  sue  A.  B.  as  princi- 
pal at  his  option,  and  has  the  same  equi- 
ties against  me  if  I  sue,  that  he  would 
have  had  against  A.  B.  In  cases  of  tort 
there  is  more  difficulty.  If  A.  B.,  pro- 
fessing to  act  by  my  authority,  does  that 
which  prima  facte  amounts  to  a  trespass, 
and  I  afterwards  assent  to  and  adopt  his 
act,  there  he  is  treated  as  having  from 
the  beginning  acted  by  my  authority,  and 
I  become  a  trespasser,  unless  I  can  justify 
the  act  which  is  to  be  deemed  as  having 
heen  done  by  my  previous  sanction.  So 
far  there  is  no  difficulty  in  applying  the 
doctrine  of  ratification  even  in  cases  of 
tort  —  the  party  ratifying  becomes  as  it 
were  a  trespasser  by  estoppel  —  he  cannot 
complain  that  he  is  deemed  to  have  author- 
ized that  which  he  admits  himself  to  have 
authorized.  The  authorities,  however, 
go  much  further,  and  show  that  in  some 
cases  where  an  act,  which  if  unauthorized 
\yould  amount  to  a  trespass,  has  been 
done  in  the  name  and  on  behalf  of 
another,  and  without  previous  authority, 
there  a  subsequent  ratification  may  enable 
the  party  on  whose  behalf  the  act  was 
done,  to  take  advantage  of  it,  and  to  treat 
it  as  having  been  done  by  his  direction. 
But  this  doctrine  must  be  taken  with  the 
qualification  that  the  act  of  ratification 
must  take  place  at  a  time,  and  under  cir- 
cumstances, when  the  ratifying  party 
might  have  himself  lawfully  done  the  act 
which  he  ratifies.  Thus  in  Lord  Audley's 
case,  a  fine  with  proclamations  was  levied 
of  certain  land,  and  a  stranger  within  five 
years  afterwards,  in  the  name  of  him  who 
had  right,  entered  to  avoid  the  fine ;  after 
the  five  years,  and  not  before,  the  party 
who  had  the  right  to  the  land  ratified  and 
confirmed  the  act  of  the  stranger ;  this 
was  held  to  be  inoperative,  though  such 
ratification  within  the  five  years  would 
probably  have  been  good.  Now  the  prin- 
ciple of  this  case,  which  is  reported  in 
many  books,  Cro.  E.  561 ;  Moore,  457,  pi. 


630;  Poph.  108,  pi.  2,  and  is  cited  with 
approbation  by  Lord  Coke  in  Margaret 
Podger's  case  (9  Rep.  106  a),  appears  to 
us  to  govern  the  present.  There  the  entry 
to  be  good  must  have  been  made  within 
the  five  years;  it  was  made  within  that 
time,  but  till  ratified  it  was  merely  the  act 
of  a  stranger,  and  so  had  no  operation 
against  the  fine;  by  the  ratification  it 
became  the  act  of  the  party  in  whose 
name  it  was  made,  but  that  was  not  until 
after  the  five  years  —  he  could  not  be 
deemed  to  have  made  an  entry  till  he  rati- 
fied the  previous  entry  —  and  he  did  not 
ratify  until  it  was  too  late  to  do  so.  In 
the  present  case  the  stoppage  could  only 
be  made  .during  the  transitus  ;  during  that 
period,  the  defendants,  without  authority 
from  lUins,  made  the  stoppage.  After 
the  transitus  was  ended,  but  not  before, 
lUins  ratified  wliat  the  defendants  had 
done ;  from  that  time  the  stoppage  was 
the  act  of  lUins.  But  it  was  then  too  late 
for  him  to  stop;  the  goods  had  already 
become  the  property  of  the  plaintiffs,  free 
from  all  right  of  stoppage.  We  are  there- 
fore of  opinion  that  there  must  be  judg- 
ment for  the  plaintiffs."  -r-  See  also 
Chapman  u.  Lee,  47  Ala.  143 ;  Day  v. 
McAllister,  15  Gray,  433;  Armitage  i. 
Widoe,  36  Mich.  124 ;  Workman  v. 
Wright,  33  Ohio  St.  405.  It  is  somewhat 
remarkable,  in  view  of  the  present  state 
of  the  law,  that  it  was  at  one  time  strenu- 
ously contended  that  the  doctrine  of  rati- 
fication reached  less  broadly  in  contract 
than  in  tort ;  and  that  although  a  princi- 
pal unknown  at  the  time  could  afterwards 
adopt  the  act  of  the  agent  in  the  latter 
case,  he  could  not  in  the  former.  See 
Hagedorn  v.  Oliverson,  2  M.  &  Sel.  485, 
and  per  Parke,  J,,  in  Hull  v.  Fickersgill, 
1  Br.  &  B.  287. 
(A)  Holt,  C.  J.,  in  Bolton  v.  Hillersden, 

I  Ld.  Raym.  224,  225 ;  Thorold  ;;.  Smith, 

I I  Mod.  72 ;  Byrne  v.  Doughty,  13  Ga.  46  ; 
Johnson  v.  Smith,  21  Conn.  627 ;  Perkins 
V.  Boothby,  71  Me.  91.  The  principal, 
when  he  has  once  affirmed  a  contract 
made  by  the  agent  without  authority,  and 
even  fraudulently,  cannot  afterwards  dis- 
affirm it ;  bringing  assumpsit  against  the 
third  party  is  an  affirmance.  Smith  v. 
Hodsou,   4   T.    R.   211,   217.     Yet  if  tlie 


1  And  in  general  conduct  may  show  a  ratification.  Chamberlain  v.  CoUinson  45 
la  429  ■  Gibson  v  Norway  Bank,  69  Me.  579 ,  Blal<ely  v.  Graham,  111  Mass.  8 ;  Mon- 
itor Ins'  Co  V.  Buffum,  115  Mass,  343.  Bearce  v.  Bowker,  115  Mass.  129;  Harrod  v. 
McDaniels,  126  Mass.  413  ;  Duncan  o.  Hartman,  143  Pa.  595. 
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does  not  disavow  the  acts  of  his  agent  as  soon  as  he  can  after 
they  come  to  his  knowledge,  he  makes  these  acts  his  own.  ^  Nor 
will  the  delay  of  a  third  party  to  assert  his  rights  against  the 
principal  for  the  acts  of  the  agent,  discharge  the  former  from  his 
liability,  if  the  relative  position  of  principal  and  agent  have 
not  in  the  mean  time  been  altered.  But  the  failure  of  the  prin- 
cipal to  notify  the  agent  of  his  dissent,  does  not,  as  between 
them,  ratify  the  act ;  (k)  for  the  agent  knew  his  own  want  of 
authority.  An  adoption  of  the  agency  in  part  adopts  it  in  the 
whole,  because  a  principal  is  not  permitted  to  accept  and 

*  52    confirm  so  much  of  a  contract  made  by  one  *  purporting  to 

be  his  agent,  as  he  shall  think  beneficial  to  himself,  and 
reject  the  remainder.  (^) 

party,  alleged  to  be  principal,  after  deny-  tile  Ins.  Co.  6  Pick.  198.  —  Conduct  wliich 

ing  that  the  agent  had  authority  from  him  would  be  sufficient  to  charge  an  individual 

to  purchase  goods,  receive  them  from  the  as  principal,  may  not  amount  to  ratilicar 

agent  in  payment  of  a  debt  due  from  the  tion  in  the  case  of  a  State.     Delaiield  v. 

latter,  the  original  seller  (whatever  other  Illinois,  26  Wend.  192;  Warden  w.  Eich- 

remedy  he  may  have)  cannot   hold  such  baum,  3  Grant,  42 ;  Drennen  v.  Walker, 

supposed   principal  liable  as  having  rati-  21  Ark.  539. 
fied   the   purchase    made   by  the   agent.         (k)  Lewin  v.  Dille,  17  Mo.  64. 
Hastings  i).  Bangor  House,  18  Me.  436 —        (/)  Wilson    v.    Poulter,    2    Stra.    859; 

The  ratification  of  an  act  of  an  agent,  in  Smith  v.  Hodson,  4  T.  R.  211 ;    Hovil  v. 

order  to  bind  the  principal,  must  be  with  Pack,  7  East,  164 ;   Brewer   v.  Sparrow, 

a  full  knowledge  of  all  the  material  facts.  7   B.   &  C.  310;   Wright   v.    Crookes,    1 

Freeman  v.  Rosher,  13  Q.  B.  780 ;  Owings  Scott,  N.  R.  685  ;   Hovey   o.    Blanchard, 

W.Hull,  9  Pet.  607;  Penu  &  Co.  y.  Dand-  13   N.  H.    145;    Farmers'    Loan    Co.   v. 

ridge,  8  G.  &  J.  248,  323 ;  Hays  v.  Stone,  Walworth,  1   Comst.  447  ;  N.  E.  Marine 

7  HiU  (N.  Y.)  128;  Copeland  v.  Mercau-  Ins.  Co.  v.  De  Wolf,  8  Pick.  56;  Culver 

'  This  principle  is  generally  admitted,  though  not  always  expressed  in  the  same 
way.  Frequently  it  is  said  that  it  is  necessary  for  a  principal  to  disavow  the  unauthor- 
ized acts  of  an  agent  or  one  purporting  to  act  as  such,  "  immediately,"  "  promptly,"  or 
"  as  soon  as  he  can  "after  receiving  notice.  Ward  w.  Williams,  26  111.  447  ;  Kehlory. 
Kemble,  26  La.  An.  713;  Foster  v.  Rockwell,  104  Mass.  167;  Crane  v.  Bedwell,  25 
Miss.  507 ;  Kelsey  v.  National  Bank,  69  Pa.  426  ;  Hart  v.  Dixon,  5  Lea,  336. 

But  more  generally  it  is  said  that  such  a  disavowal  need  only  be  made  within  a 
reasonable  time  after  the  principal  has  acquired  full  knowledge  of  the  facts.  Gold 
Mining  Co.  u.  National  Bank,  96  U.  S.  640 ;  Mobile,  &c.  Ry.  Co.  v.  Jay,  65  Ala.  113  ; 
Breed  v.  Central  City  Bank,  6  Col.  235 ;  Bray  v.  Gunn,  53  Ga.  144 ;  Alexander  v.  Jones, 
64  la.  207;  Clay  v.  Spratt,  7  Bush,  3.34;  Lafitte  w.  Godchaux,  35  La.  An.  1161  ;  John- 
stone V.  Wingate,  29  Me.  404 ;  Maddux  v.  Bevan,  39  Md.  485  ;  Heyu  v.  O'Hagen,  60 
Mich.  157 ;  Peck  v.  Ritchey,  66  Mo.  114  ;  Wright  v.  Boynton,  37  N.  H.  9  ;  Hamlin  v. 
Sears,  82  N.  Y.  327  ;  Saveland  i>.  Green,  40  Wis.  431. 

The  duty  resting  on  a  principal  to  disavow  the  acts  of  one  purporting  to  act  as  his 
agent  without  authority,  seems  generally  regarded  as  the  same  in  extent  as  his  duty  to 
disavow  such  acts  of  his  agent  as  are  beyond  the  scope  of  the  agent's  authority.  See 
cases  supra.  But  in  Ward  v.  Williams,  26  111.  447,  451,  Caton,  C.  J.,  said  :  "  Where  an 
agent  is  authorized  to  do  an  act,  and  he  transcends  his  authority,  it  is  the  duty  of  the 
prmcipal  to  repudiate  the  act  as  soon  as  he  is  fully  informed  of  what  has  been  thus  done 
lu  his  name  by  the  agent,  else  he  will  be  bound  by  the  act  as  having  ratified  it  by  impli- 
cation ;  but  where  a  stranger,  in  tlie  name  of  another,  does  an  unauthorized  act,  the 
latter  need  take  no  notice  of  it,  although  informed  of  the  act  thus  done  in  his  name, 
and  he  shall  only  be  bound  by  an  affirmative  ratification."  See  al.-io  DeLand  i-  Dixon 
Nat.  Bank,  111  111.  323.  Probably  the  more  guarded  expression  of  Colt,  J.,  in  Foster 
y.  Rockwell,  104  Mass.  167,  172,  is  more  accurate.  "Implied  ratification  from  mere 
silence  more  readily  arises  when  the  act  is  in  misuse  or  excess  of  authoritv  given  " 
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A  ratification  is  too  late  if  it  defeats  the  iEtervening  riohts  of 
a  third  party,  (il)  i  &     t.        '^ 

mere  the  party  who  undertakes  to  act  as  agent  has  affixed  a 
seal  to  an  instrument  which  did  not  need  a  seal,  e^  parol  ratifica- 
tion will  make  the  instrument  obligatory  upon  the  principal  as 
a  simple  contract,  (m)  And  where  one  acting  as  agent  has 
without  authority,  entered  into  a  contract  in  writing  required  by 
the  Statute  of  Frauds  to  be  in  writing,  the  principal  is  bound  by 
an  oral  ratification.  («)  2  But  it  has  been  held,  that  a  parol 
ratification  cannot  make  that  the  deed  of  the  principal  which 
originally  did  not  bind  him  from  the  agent's  want  of  an  authority 
under  seal,  (o)  3  •' 

It  may  be  stated  as  a  general  rule,  that  no  act  operates  a  ratifi- 
cation, unless,  with  a  full  knowledge  of  the  circumstances,  it  was 
intended  so  to  operate,  or  unless  it  was  such  an  act  as  justifies 
third  parties  who  are  interested  in  the  question,  in  believing  that 
It  was  a  ratification,  (oo)     And  the  ignorance  of  the  principal, 

V.  Ashley,  19   id.  300;   Bigelow   v.  Den-  schlick,  14  Pet.  29:  Mitchell  v.   St    An- 

mson,   23    Vt.   565;    Hodnet   v.  Tatum,  draw's,  &c.  Co.,4  ria.200;  Wood!)  A  R 

9  Geo.  70;  Elam  v.  Carruth,  2  La.  An.  R.  E.  Co.,  4Seld.  160;  Crozier  i-  Carr  11 

375.      Mercier  v.    Copelan,    73   Ga.   636;  Tex.  376;  Hammond  w.  Hannin,  21  Mich 

Henderson    v.    Cummings,   44    111.    325 ;  374 ;    Adams    v.    Power,   52    Miss.    828  ■ 

Krider  v.  Western  College,   31  la.   547;  Briggs  w.  Partridge,  64  N.  Y.  357'  State 

Eberts  v.   Selover,  44  Mich.   519 ;  Crans  o.   Spartansburg,  &c.    R.  R.  Co.   8  S    C 

V.  Hunter,  28  N.  Y.  389  ;  Hyatt  v.  Clark,  129.     But  see  Wheeler  v.  Nevins  34  Me 

118  N.  Y.  563 ;  Rudasill  v.  FaUs,  92  N.  C.  54 ;  Pollard  v.  Gibbs,  55  Ga.  45.  ' 
222;  Tasker  v.  Kenton  Ins.  Co.,  59  N.  H.  (n)  Maclean  v.  Dunn,  4  Bing.  722. 

438;  Muudorff  K.  Wickersham,  63  Pa.  87  ;  (o)  Steiglitz  v.  Eggington,   Holt,  141, 

Seago  V.  Martin,  6  Heisk.  380 ;  McClure  per   Gibbs,  C.  J. ;  Despatch  Line  v.  Bel- 

V.  Briggs,  58  Vt.  82  ;  Rnffner  v.  Hewett,  lamy  Manuf.  Co.,  12  N.  H.  205 ;  Parke,  B. 

7  W.  Va.  585.  Hunter  v.  Parker,  7  M.  &  W.  343  ;  Mc- 

(11)  Stod dart's  ease,  4  Court  of  Claims,  Cracken  v.  San  Francisco,  16  Cal.  591; 

511.     See  25  Am.  L.  Rev.  74.  Pollard  v.  Gibbs,  55   Ga.  45;    Heath   v. 

(m)  Hunter    v.   Parker,   7    M.    &   W.  Nutter,  50  Me.  378 ;  Blood  v.  Goodrich,  9 

322  ;    Despatch   Line  v.  Bellamy  Manuf.  Wend.  68 ;  Grove  v.  Hodges,  55  Pa.  504. 
Co.,  12  N.  H.   205 ;  Worrall  v.  Munn,  1  (oo)  Dickenson  v.  Conway,    12   Allen, 

Seld.   229;   Randall  v.  Van  Vechten,  19  487;    Coombs    v.   Scott,    12   Allen,   493; 

Johns.  61 ;  Bank  of  Metropolis  v.  Gutt-  Johnson  v.  Craig,  21  Ark,  539;   Bennecke 

'  Where  one  without  authority,  but  purporting  to  act  as  agent  for  A,  entered  into 
a  contract  with  B,  and  the  latter  on  discovering  the  agent's  lack  of  authority  attempted 
to  withdraw  from  the  contract,  it  was  held  in  Bolton  v.  Lambert,  41  Ch.  D.  295,  that 
a  subsequent  ratification  by  A  related  back  to  the  date  of  the  contract,  and  by  making 
it  binding  from  that  time,  prevented  B's  attempted  withdrawal  from  having  any  effect. 
On  similar  facts  the  Supreme  Court  of  Wisconsin  reached  the  conclusion  that  A  could 
not  ratify  such  a  contract  without  B's  consent.     Atlee  v.  Bartholomew,  69  Wi.s.  43. 

2  But  if  the  law  requires  that  the  authority  of  the  agent  be  under  sea!  or  in  writing, 
parol  ratification  is  ineffectual  for  any  purpose.  Salfield  u.  Sutter  County,  &c,  Co ,  94 
Cal.  546 ;  Ragan  v.  Chenault,  78  Ky.  545. 

'  It  has  been  said  that  this  rule  will  not  be  applied  in  partnership  cases,  but  that  a 
partner  may  ratify  by  parol  a  deed  of  his  partner  in  regard  to  partnership  business. 
Peine  v.  Weber,  47  111.  41  ;  Skinner  v.  Dayton,  19  Johns.  513.  And  in  Massachusetts 
the  execution  of  a  deed  may  in  all  cases  be  ratified  by  parol.  Holbrook  i:  Chamber- 
lin,  116  Mass.  155.    See  also  Fouch  v.  Wilson,  59  Ind.  93. 
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although  it  arose  from  his  own  negligence,  will  invalidate  the 
ratification,  {op)  ^  The  evidence  of  ratification  should  be  as  clear 
as  that  required  for  an  original  authority,  {oq) 

The  ratification  of  the  tort  of  an  agent  does  not,  in  general, 
relieve  the  agent  from  liability ;  although  by  such  ratification 
in  tort  as  well  as  in  contract,  a  liability  is  incurred  by  the 
principal,  (ji)  ^ 


V.  Insurance  Co.  105  U.  S.  355;  Miller  v. 
Board  of  Education,  44  Cal.  166;  Lester 
V.  Kiune,  37  Conn.  9 ;  luternat.  Bank  v. 
Ferris,  118  111.  465;  Bohart  v.  Oberne,  36 
Kas.  284 ;  Bannou  v.  Warfield,  42  Md.  22 ; 
Hovey  v.  Dover,  59  N.  H.  522  ;  Craighead  v. 
Peterson,  72  N.  Y.  279  ;  Zoebisch  v.  Reuch, 
133  Pa.  532  ;  Spooner  v.  Thompson,  48 
Vt.  259;   Curry  v.  Hale,  15  W.  Va.  869. 

(op)  Coombs  V.  Scott,  12  Allen,  493. 

(07)  Wisconsin  Bank  v.  Morley,  19 
Wis.  62. 

(p)  The  cases  recognize  no  greater 
difficulty  in  becoming  a  trespasser  by 
ratifying  the  trespass  of  the  agent,  than 
in  becoming  liable  ej;  contractu  hj  ratify- 
ing the  agent's  contract.  In  neither  case 
can  the  principal  be  made  liable,  unless 
the  agent,  at  the  time  of  the  tort  or  the 
contract,  undertook  to  act  /br  him;  but 
if  the  agent,  though  without  any  pre- 
cedent authority,  did  undertake  to  act 
for  the  principal,  and  he  subsequently 
ratify,  "  in  that  case,"  in  the  language  of 
Tindal,  C.  J.,  Wilson  v.  Tumman,  6  Man. 
&  G.  242,  "the  principal  is  bound  by  the 
act,  whether  it  be  for  his  detriment  or 
his  advantage,  and  whether  it  be  founded 
on  a  tort  or  a  contract,  to  the  same  extent 
as,  by,  and  with  all  the  consequences 
wiiicli  follow  from,  the  same  act  done  by 
his  previous  authority."  Wilson  v.  Tum- 
man was  an  action  of  trespass  against 
T.,  who  had  ratified  the  trespass  of 
agents ;  but  they  in  committing  the  tres- 
pass had  not  acted  for  T.,  but  for  another 
person ;  and  on  this  account  it  was  held 
tliat  T.  was  not  liable.  In  Barker  v. 
Brahara,   3   Wils.   376,   De   Grey,  C.  J., 


said  explicitly,  "  one  assenting  to  a  tres- 
pass after  it  is  done  is  a  trespasser."  In 
Co.  Lit.,  180  b,  it  is  stated,  that  "if  A 
disseize  one  to  the  use  of  B,  who  knoweth 
not  of  it,  and  B  assent  to  it,  in  this  case, 
till  the  agreement,  A  was  tenant  of  the 
land,  and  after  the  agreement,  B  is  ten- 
ant of  the  land,  but  both  of  them  be  dis- 
seizors ;  for  omnis  ratihabitio  retrotrahitur 
et  mandato  cequiparatur."  And  where  a 
bailiff  seized  a  beast  for  a  heriot  where 
none  was  due,  and  the  lord  agreed  to  the 
seizure  and  took  the  beast,  the  whole 
court  agreed  that  the  lord  was  liable  in 
trespass,  and  the  only  question  made  was, 
whether  the  plaintiil  might  elect  to  bring 
trover  instead.  Bishop  0.  Montague,  Cro. 
E.  824.  See  also  Wilson  v.  Barker,  4  B. 
&  Ad.  614,  616,  where  4  Inst.  317,  is 
cited  by  Parke,  J. ;  Hull  v.  Pickersgill, 
1  Br.  &  B.  282,  286 ;  Pollock,  C.  B.,  Bird 
V.  Brown,  4  Exch.  786,  cited  supra,  p.  *49, 
note  g.  This  matter  of  trespass  by  rati- 
fication was  very  thoroughly  discussed, 
and  the  law  respectin£'  it  settled  substan- 
tially as  it  has  evei  since  remained,  so 
early  as  38  Ed.  3,  18:  Lib.  Ass.  223,  pi. 
9,  s.  c. ;  and  see  the  resolution  of  the 
court  stated  Bro.  Abr.,  Ejectione  Custodie 
pi.  5,  8,  Trespass,  pi.  113,  256.  —  As  to 
trespass  with  battery,  or  a  trespass  consti- 
tuting a  statutory  offence,  see  Bishop  v. 
M(mtague,  Cro.  E.  824 ;  Hawk.  P.  C,  B. 
2,  Ch.  29,  §  4 ;  but  with  this  last  compare 
Gould,  42;  Moore,  53,  pi.  155;  and  Co. 
Lit.  180  b,  note  4.  [That  torts  generaUy 
may  be  ratified,  see  Morehouse  v.  North- 
rop, 33  Conn.  380 ;  Kat.  Life  Ins.  Co.  v. 
Mmch,   .53  N.  Y.   144;   Tucker  v.  Jerris, 


'  But  "  where  one  purposely  shuts  his  eyes  to  means  of  information  within  his  own 
possession  and  control  and  ratifies  an  art'  deliberately,  having  all  the  knowledge  in 
respect  to  it  which  he  cares  to  have,"  he  will  be  bound.  Keller  v.  Newburyport  Horse 
R.  R.  Co.,  141  Mass.  496,  499  ;  and  see  Phosphate  Co.  c.  Green,  L.  R.  7  C.  P  43  57  • 
Hyatt  V.  Clark,  118  N.  Y.  563. 

2  In  Dempsey  «.  Chambers,  154  Mass.  330,  the  action  was  founded  on  the  negli- 
gence of  M.  who  while  delivering  on  behalf  of  the  defendant,  though  not  employed  by 
him,  coal  ordered  of  the  latter,  broke  a  plate  glass  window.  The  defendant  ratified 
the  delivery,  but  the  ratification  was  not  directed  specifically  to  the  tort.  It  was 
held,  however,  that  the  tort  was  so  connected  with  the  act  of  delivery  that  it  could 
not  be  separated,  and  the  defendant  was  held  liable.  The  case  contains  some 
remarks  on  the  history  of  the  law  of  ratification  and  a  considerable  citation  of  early 
authorities. 
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*An  agent  who  has  the  power  to  appoint  a  sub-agent,    *  53 
may  ratify  his  act,  and  thereby  make  it  binding  on  the 
agent's  principal,  (g)  i 


♦SECTION  IV.  *64 

SIGNATUEE   BY   AN   AGENT. 

The  manner  in  which  an  agent  should  sign  an  instrument  for 
his  principal  has  given  rise  to  some  controversy.  There  has  been 
a  tendency  to  discriminate  in  this  respect ;  to  say,  for  instance, 
that  if  A  signs  "  A  for  B, "  this  is  the  signature  of  A,  and  he  is 
the  contracting  party,  although  he  makes  the  contract  at  the 
instance  and  for  the  benefit  of  B.  But  if  he  signs  "  B  by  A, " 
then  it  is  the  contract  of  B  made  by  him  through  his  instrument 
A.  In  the  first  case  A  is  the  principal ;  in  the  second,  B  is  the 
principal  and  A  his  agent.  But  the  recent  cases,  and  the  best 
reasons,  are,  for  determining  in  each  instance  and  with  whatever 
technical  inaccuracy  the  signature  is  made,  from  the  facts  and 
the  evidence,  that  a  party  is  an  agent  or  a  principal,  in  accord- 
ance with  the  intention  of  the  parties  to  the  contract;  if  the 

75   Me.  184 ;   Lane  v.  Black,  21   W.  Va.  Parke,  B.,  doubted :   "  I  do  not   say  that 

617.]  I  dissent;  but  I  express  my  concurrence 

An  interesting  and  important  question  with  some   doubt,  because,  on   reflection, 

arose     in    Buron    v.   Denman,    2    Exch.  there  appears  to  me  a  considerable  dis- 

167.     The  defendant,  a  nayal  commander,  tinction  between  the  present  and  the  ordi- 

statioued   on    the   coast   of  Africa,   with  nary   case   of  ratification   by   subsequent 

instructions   for   the   suppression   of    the  authority    between    private     individuals, 

slave  trade,  went  beyond  his  instructions  If  an  individual  ratifies  an  act  done  on 

in  firing  the  baracoons  of  the  plaintiff,  a  his  behalf,  the  nature  of  the  act  remains 

Spanish  subject,  and  carrying  off  certain  unchanged,  it  is  still  a  mere  trespass,  and 

slaves   of  which   he   was   there   lawfully  the  party  injured  has  his  option  to  sue 

possessed.     The  Lords  of  the  Admiralty  either;   if  the  crown  ratifies  an  act,  the 

and  the  Secretaries  of  State  for  the  for-  character  of  the  act  becomes  altered,  for 

eign   and    colonial    departments,   respec-  the  ratification   does  not  give  the  party 

tively,    by    letter,    adopted    and    ratified  injured    the   double   option  of    bringing 

what  the  defendant  had  done.     Held,  by  his   action   against  the  agent   who  com- 

Alderson,  Piatt,  and  Rolfe,  BB.,  that  such  mitted  the  trespass  or  the  principal  who 

ratification    was    equivalent    to    a    prior  ratified    it,   but    a    remedy    against    the 

command,  and   rendered   what   otherwise  crown  only  (such  as  it  is),  and   actually 

would  have  been  a  trespass  on  the  part  exempts  from  all  liability  the  person  who 

of    the   defendant,   an   act    of    state   for  commits  the  trespass." 
which  the   crown  was  alone  responsible.  (q)  Newton  v.  Bronson,  3  Kern.  587. 

1  The  ratification  of  an  unauthorized  sub-agent's  acts  binds  the  principal  equally 
as  if  authorized,  as  in  the  coUection  of  money,  Strickland  v.  Hudson,  55  Miss.  235 ; 
but  such  ratification  does  not  render  the  principal  Uable  to  pay  for  the  sub-agent  s 
services  Homan  v.  Brooklyn  Ins.  Co.  7  Mo.  App.  22.  See  also  Grace  v.  American  Ins. 
Co.  16  Blatchford,  433 ;  Danaher  v.  Garlock,  33  Mich.  295,  as  to  sub-agents.  —  K. 

63 


55 


THE    LAW    OP    CONTRACTS. 


[book  I. 


words  are  sufficient  to  bear  the  construction.  (»')  But  it  is  still 
requisite  that  the  name  of  the  principal  appear  as  such  in  the 
signature  of  a  deed,  (s)  It  has  been  regarded  as  an  established 
principle,  that  no  person  is  held  to  be  the  agent  of  another  in 
making  a  written  contract,   unless  his   agency  is   stated  in   the 

instrument  itself,    and  he  therein  stipulates  for  his   prin- 
*55    cipal  by   name.  (<)^      In    Stackpole    v.    Arnold,  (m)   *  Chief 

Justice  Parker  considers  this  rule  as  applicable  to  every 
written  contract.  But  the  rule  is  qualified,  if  not  contradicted, 
by  authorities  of  much  weight,  and  we  do  not  regard  it  as  of 
great  force  except  in  cases  of  sealed  instruments,  (v)  Indeed, 
Chief  Justice  Parker,  in  the  later  case  of  New  England  Marine 
Ins.  Co.  V.  De  Wolf,(w)  seems  to  confine  it  to  these  cases.  The 
rule  stated  by  Mr.  Smith  (2  Leading  Cases,  note  to  Thompson  v. 
Davenport),  is  this :  parol  evidence  may  always  be  admitted  to 
charge  an  unnamed  principal ;  but  not  to  discharge  the  actual 
signer.  Good  reasons  may  be  given  for  this  rule ;  but  it  is  not 
sustained  by  all  the  authorities.  We  give  in  our  note  the  cases 
on  this  subject.  («)     As  between  an  undischarged  principal  and 


(r)  See  Mechanics  Bank  v.  Bank  of 
Columbia,  5  Wheat.  326,  3.37 ;  Loag  v. 
Colburn,  11  Mass.  97;  Abl>ey  v.  Chase, 
6  Cush.  54 ;  Sheldon  v.  Kendall,  7  Cush. 
217;  Wilks  v.  Black,  2  East,  142;  Wil- 
burn  V.  Larkin,  3  Blackf.  55 ;  Hunter  v. 
Miller,  6  B.  Mou.  612;  Whitehead  v. 
Reddick,  12  Ired.  L.  95  ;  McCall  «.  Clay- 
ton, I  Basb.  L.  422  ;  Sydnor  v.  Hurd,  8 
Te.x.  98;  Giddens  v.  Byers'  Heir.s,  12  id. 
75;  .Johnson  v.  Smith,  21  Conn.  627; 
Rogers  u.  March,  33  Me.  106 ;  .Suuthern 
Ins.  Co.  V.  Gray,  3  Flor.  262  ;  Hicks  i'. 
Hinde,  9  Barb.  528 ;  Chipman  v.  Foster, 
119  Mass.  189;  Gadd  v.  Houghton,  1  Ex. 
D.  357  ;  Cutler  v.  Ashland,  121  Mass.  588  ; 
Lacy  V.  Dubuque  Lumber  Co.  43  la.  510. 
But  see  Moss  v.  Livingston,  4  Comst.  208 ; 
Lennard  v.  Robinson,  5  El.  &  Bl.  125. 

[s)  Bac.  Abr.  Leases,  I.  10;  Clarke  u. 
Courtney,  5  Pet.  319,  350;  Hancock  v. 
Yunker,  83  111.  208  ;  Briggs  v.  Partridge, 
64  N.  Y.  357 ;  Providence  v.  Miller,  1 1  R. 
I.  272.  See  Beckham  v.  Drake,  9  M.  & 
W.  79;  McClure  v.  Herring,  70  Mo.  18; 
Kansas  v.  Hannibal,  &c.,  R.  R.  Co  77 
Mo.  180. 

{t)  Long  V.  Colburn,  11  Mass.  97; 
Magill  V.  Hinsdale,  6  Conn.  464;  Han- 
cock V.  Fairfield,  30  Me.  299, 

(u)   11  Mass.  27. 


(w)  Evans  v.  WeUs,  22  Wend.  324; 
Pinckney  i\  Hagadorn,  1  Duer,  89 ;  An- 
drews V.  Estes,  2  Fairf.  267.  The  undis- 
closed principal,  however,  can  never  come 
in  and  take  advantage  of  a  written  con- 
tract entered  into  by  his  agent  in  a  case 
where  the  latter  has  distinctly  described 
himself  in  the  writing  us  principal.  Lucas 
V.  De  La  Cour,  1  M.  &  Sel.  249 ;  2  Greenl. 
Evid.  §  281.  In  Humble  v.  Hunter,  12 
Q.  B.  310,  which  was  an  action  of  assump- 
sit on  a  charter-party  executed,  not  by 
the  plaintiff,  but  by  a  third  person  who 
in  the  contract  described  himself  as  the 
"owner"  of  the  ship,  it  was  held,  that 
evidence  was  not  admissible  to  show  that 
such  person  was  the  plaintiff's  agent. 

(tv)  8  Pick.  56  ;  Northampton  Bank  v. 
Pepoon,  11  Mass.  288,  292. 

{x)  In  favor  of  this  rule  may  be  cited 
Humble  o.  Hunter,  12  Q.  B.  310;  Hig- 
gins  V.  Senior,  8  M.  &  W.  834  ;  Trueman 
V.  Loder,  11  A.  &  E.  594. —  In  Beckham 
V.  Drake,  9  M.  &  W.  79,  where  it  was  de- 
cided that  a  partner  might  be  held  liable 
upon  a  written  contract,  signed  by  his 
copartners,  but  in  which  his  name  did 
not  appear.  Lord  Ahinger,  C.  B.,  aud 
Parke,  15.,  took  occasion  to  consider  the 
case  upon  the  principles  of  Agency. 
They  admitted  that  in  the  case  of  a  bill 


1  Even  in  the  case  of  sealed  mstruments  it  is  not  essential  that  the  agency  should 
be  stated  m  the  body  of  the  instrument.  Northwestern  Distilling  Co.  v.  Brant,  69  111. 
658.     See  also  Shanks  u.  Lancaster,  5  Gratt.  110. 
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a  third  *  party,  a  letter  of  the  agent  informing  the  prin-    *56 
cipal  of  his  action  with  the  reply  of  the  latter  approving 


of  exchange  or  promissory  note,  none  but 
the  parties  named  in  the  instrument  by 
their  name  or  firm,  can  be  made  liable 
to  an  action  upon  it,  but  were  of  opinion 
that  all  other  written  contracts,  not   un- 
der seal,  stand  upon  the  same  footing 
with  regard  to  the  parties   who  may  be 
sued  upon  them,  as  contracts  not  written. 
The  weight  of  American  authority  is  as 
yet  opposed  to  the  admission  of   parol 
evidence   to   charge   an  unnamed  party. 
Many  of   the  eases   in  which  this  broad 
doctrine   was  laid   down   by  our   courts, 
were  cases  of  mercantile  paper,  yet  the 
decisions  evidently  were  not  rested  upon 
the   peculiar   character   of  this   class    of 
instruments.     Whether  American  courts 
will  be  inclined  hereafter   to   follow  the 
English  judges,  and  draw  a  line  of  dis- 
tinction which  shall  leave  ordinary  writ- 
ten contracts  open   to  the   admission    of 
new  parties,  remains  to   be  seen.     It  is 
certain,     however,     that     considerations 
deserving  great  attention  may  be  urged 
against  the  admissibility  of  parol  evidence 
to  charge  with  liability  upon  a   written 
contract  a  party  not  referred   to  be  in  it. 
See  Long  v.  Colburn,  11  Mass  97  ;  Lerned 
V.    Johns,    9    Allen,   419;    Stackpole    v. 
Arnold,  1 1  Mass.  27 ;    Bradlee  v.  Boston 
Glass  Co.  16  Pick.  350:   Savage  v.  Rix,  9 
N.  H.  263 ;  Minard  v.  Mead,  7  Wend.  68 ; 
Spencer  v.  Field,   10  Wend.   87;  United 
States  V.  Parmele,  Paine,  C.  C.  252  ;  Fenly 
V.  Stewart,  5  Sandf.  101 ;  Chandler  v.  Coe, 
54  N.  H.  561.     In  Finney  v.  Bedford  Com- 
mercial Ins.  Co.  8  Met.  348,  it  was  held, 
that  when  a  part-owner  of  a  vessel  or 
its   outfits    effects    insurance   thereon   in 
his  own  name  only,  and  nothing  in  the 
policy   shows  that"  the    interest    of    any 
other  person  is  secured  thereby,  an  action 
on  the  policy  cannot  be  maintained  in  the 
names  of  all  the  owners,  upon  parol  evi- 
dence   that    such    part-owner    was    their 
agent  for  procuring  insurance   and  that 
his    agency  and    their    ownership    were 
known  to  the  underwriters,  and  that  the 
underwriters  agreed  to  insure  for  them 
all,  and  that  it  was  the  intention  of  all 
the  parties,  in  making  the  policy,  to  coyer 
the  interest  of  all  the  owners.      And  with 
this  recent  case  agrees  the  decision  of  the 
Supreme  Court  in  Graves  o.  Boston  Mar. 
Ins.   Co.    2   Cranch,   419,   439.      But   in 
Huntington  v.  Knox,  7  Gush.  371,  which 
was  an  action  by  the  plaintiff  to  recover 
the  price  of  certain  bark  sold  and  deliv- 
ered to  the  defendant  under  a  contract  in 
writing,  by  which  one  Geo.  H.  Hunting- 
ton acknowledged  to  have  received  "f  the 


defendant  a  partial  payment  of  S25,  and 
in  consideration  thereof,  agreed  to  deliver 
to  the  defendant  the  bark  in  question,  it 
was  decided  that  the  plaintiff,  Mehitabel 
Huntington,  might  show  by  parol  evi- 
dence that  the  contract  was  made  by 
Geo.  H.  Huntington  on  her  account,  and 
that  the  bark  delivered  was  her  property, 
and  that  she  was  entitled  to  recover  on 
the  contract.  Shaw,  C.  J.,  relies  upon  the 
case  of  Higgins  v.  Senior,  and  states 
the  principle  broadly  thus :  "  Where  a 
contract  is  made  for  the  benefit  of  one 
not  named,  though  in  writing,  the  latter 
may  sue  on  the  contract  jointly  with 
others  or  alone,  according  to  the  interest. 
The  rights  and  liabilities  of  a  principal 
upon  a  written  instrument  executed  by 
his  agent  do  not  depend  upon  the  fact  of 
the  agency  appearing  on  the  instrument 
itself,  but  upon  the  facts,  first,  that  the 
act  is  done  in  the  exercise,  and  second, 
within  the  limits  of  the  powers  delegated  ; 
and  these  are  necessarily  inquirable  into 
by  evidence."  And  see  National  Ins.  Co. 
!■.  Allen,  116  Mass.  398.  Newcomb  !•. 
Clark,  1  Denio,  226,  was  an  action  by  C. 
upon  an  agreement  in  writing  with  P., 
who,  it  was  in  proof,  was  C.'s  agent. 
Held,  that  an  action  upou  an  express 
contract  (not  being  a  negotiable  instru- 
ment), must  be  brought  in  the  name  of 
the  party  with  whom  it  was  made ;  and  it 
is  not  competent  to  show  by  parol  that 
the  promisee  was  the  agent  of  another 
person  for  the  purpose  of  enabling  such 
person  to  maintain  an  action.  And  in 
Fenly  v.  Stewart,  5  Sandf.  101,  which  was 
an  action  of  assumpsit  to  charge  the  de- 
fendants as  principals  upon  a  contract 
with  A.  W.  Otis  &  Co.,  to  deliver  25,000 
bushels  of  oats  to  the  plaintiffs,  and  in 
which  the  Messrs.  Otis  were  introduced 
and  testified  that  at  the  time  they  signed 
the  written  agreement  for  the  sale  and 
delivery  of  the  oats  in  their  own  name, 
they  were  the  agents  of  the  defendants ;  it 
was  decided  that  the  plaintiffs  could  not 
recover,  and  the  court,  denying  the  dictum 
of  Baron  Parke,  in  the  case  of  Higgins  v. 
Senior,  that  it  is  competent  by  parol 
proof  to  charge  a  party  upon  a  contract 
in  writing  made  by  another  person  in  his 
own  name,  stated  the  rule  to  be,  "  that 
where  a  contract  is  reduced  to  writing, 
whether  in  compliance  with  the  requi- 
sitions of  the  Statute  of  Frauds  or  not, 
and  it  is  necessary  to  sue  upon  the  writ- 
ing itself,  there  you  cannot  go  out  of  the 
writing,  or  contradict  or  alter  it  by  parol 
proof,   and  consequently  cannot  recover 
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thereof,  will  be  evidence  of  the  agent's  authority;  even 
*57  though  the  terms  stated  in  the  *  letter  be  not  precisely 
those  of  the  transaction,  if  the  latter  be  not  unreasonable 
nor  unusual  and  in  substance  the  same,  (y) 

The  case  of  an  attorney  for  a  corporation  executing  a  deed  of 
their  land,  under  his  own  name  and  seal,  is  considered  in  the 
chapter  on  Corporations.  (1/2/) 

The  case  sometimes  occurs  wliere  a  person  holding  some  office, 
signs  his  name,  adding  to  it  the  name  of  his  office,  for  the  pur- 
pose of  representing  himself  as  an  official  agent,  and  preventing 
his  personal  liability.  But  this  mere  addition  seldom  has  this 
effect,  being  usually  regarded  only  as  a  word  of  description,  (s) 
So  if  he  adds  only  the  word  "  trustee, "  or  even  "  agent, "  it  has 
been  said  that  he  is  held  personally;  but  this  is  sometimes 
denied,  (zz)  ^     If  the  plaintiff  knew  that  the  agent  acted  only  in 

against  a  party  not  named  in  the  writing ;  made,  may  sue  or  be  sued,  although  not 

but  where  the  contract  of  sale  has  been  named  in  the  writing.     But   Hubbert  v. 

executed  so  that  an  action  may  be  main-  Borden,  6  Whart.  79  ;  Violett  v.  Powell, 

tained  for  the  price  of  the  goods  irrespec-  10  B.  Mon.   347  ;   Brooks   ».   Minturn,  1 

tive  of  the   writing,  there  the  party  who  Cal.  481 ;  and  Cothay  v.  Fenuell,  10  B.  & 

has  had  the  benefit  of  the  sale  may  be  C.   671,  are  authorities   to  show  that  an 

held  liable,  unless  the   vendor,  knowing  unnamed  principal  may  come  in  to  take 

who  the  principal  is,  has  elected  to  con-  the  benefit  of  a  written  contract  with  an 

sider  the   agent   his   debtor,"     The   true  agent,  who  acted  in  his  own  name.      And 

principle  upon  which  this  seeming  contra^  see  NicoU  v.  Burke,  78  N.  Y.  580. 
riety  of  opinion  may  be  reconciled,  would  (y)  Campbell    v.    Hicks,    4    H.  &   N. 

appear  to  be  that  laid  down  in  the  case  of  (Exch.)  851. 

Fenly  v.  Stewart,  and  may  be  stated  thus :  (iji/)  See  post,  p.  *  140  and  note, 

where  a  contract  is  reduced  to  writing,  (z)  Mare  v.  Charles,  5  E.  &  B.  978.    See 

and  an  action  is  brought  upon  the  writing  post,  p.  *  122.     Venable  &  Co.  v.  Curd  & 

itself,  no  other  persons  can  be  made  par-  White,  2  Head,  582. 

ties  than  those  named  in  the  instrument,  (z:)  Bickford   v.    First,    &c.   Bank,  42 

but  when  a  right  of  action  exists  inde-  111.   238 ;  Bingham  v.  Stewart,  13  Minn, 

pendeut  of  the  writing,  which  is  merely  106;  Pratt  v.  Beaupre,   13   Stewart,  187. 

offered  as  evidence  tending  among  other  Held,  that  he  may  sign  the  name  of  his 

things,  to  establish  that  right,  then  tlie  principal  first,  and  add  his  own  as  agent 

party  having  the  legal  interest  or  liability,  thus :    "  A,   by   B,   agent,"   in    Smith   v. 

and  for  whom  the  contract  was  actually  Morse,  9  Wall.  76. 

1  An  instrument  in  the  form  of  a  note  beginning,  "  We  as  trustees  but  not  indi- 
vidually promise  to  pay,"  and  signed  "  A.  B.  and  C,  trustees,"  secured  by  a  mortgage 
given  by  A.  B.  and  C.  as  trustees,  does  not  bind  them  personally.  Shoe  &  Leather 
Bank  v.  Dix,  123  Mass.  148.  A  mortgage  assignment  from  a  loan  association,  con- 
cluding, "In  witness  whereof  the  said  association,  by  J.  S.,  its  president,  duly  author- 
ized for  this  purpose,  has  hereunto  set  its  seal,  and  the  said  J.  S.,  president  as  aforesaid, 
has  hereunto  set  his  baud,"  signed  "  J.  S.,  president  of"  (giving  the  association  name), 
and  sealed,  is  in  form  executed  by  the  association.  Murphy  v.  Welch,  128  Mass.  489. 
See  Fleet  v.  Murton,  L.  B.  7  Q.  B.  126 ;  Hutchinson  v.  Tathara,  E.  R.  8  C.  P.  482.  A 
note  signed  by  "A.,  agent,"  Bartlett  v.  Hawley,  120  Mass.  92;  by  "A.,  receiver," 
Towne  v.  Rice,  122  Mass.  67  ;  by  "  A.,  treasurer,"  Mellen  0.  Moore,  68  Me.  390;  by 
"A.,  administratrix,"  Harrison  v.  McClelland,  57  Ga.  531  ;  by  "A.  &  B.,  school  trus- 
tees," Cahokia  Trustees  v.  Rautenberg,  88  111.  219  ;  by  "  A.  &  B.,  trustees  of  the,  &c. 
Church,"  Hayes  v.  Matthews,  63  Ind.  412  ;  or  by  "  A.,  vestryman,  Grace  Church," 
Tilden  v.  Barnard,  43  Mich.  376,  binds  the  signer  personally.  A  person  who  describes 
himself  in  the  body  of  a  contract  "  as  agent,"  and  signs  his  name  without  more,  is 
liable  personally,  Paice  v.  Walker,  L.  B.  L.  K.  5  Ex.  173 ;  but  not  if  he  there  de- 
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the  officia  capacity  which  he  designates,  and  accepted  the  contract 
as  such,  the  agent  would  not  be  held  personally.  (««)  A  general 
rule  may  be  drawn  from  the  cases  to  this  effect;  one  signing  as 
agent,  without  giving  the  name  of  his  principal,  is  himself 
bound.  But  if  he  gives  the  name  of  his  principal,  he  is  himself 
bound  only  as  agent,  (zb) 

See  further  as  to  the  form  of  the  signature,  chapter  sixth,  on 
.ttornevs 


Attorneys. 


SECTION  V. 

DURATION   AND   EXTENT   OF   AUTHORITY. 

Where  there  is  an  authority  expressly  given  or  implied  by 
law,  it  is  important  to  determine  its  extent,  scope,  and  duration. 
Where  a  principal  has  held  one  out  as  his  general  agent,  or  autho- 
rized parties  so  to  regard  him  by  continued  acquiescence  and 
confirmation,  we  have  said  that  the  principal  cannot  limit  or 
qualify  his  own  liability  by  instructions,  or  limitations,  given 
by  him  to  his  agent,  and  not  made  known  in  any  way  to  parties 
acting  with  such  agent,  (a)    And  where  an  agent  is  employed  to 

(za)  Randal  v.  Snyder,  1  Laws.  163.  348;  Miinn  v.  Commission  Co.  15  Johns, 

{zb}  See  Williams  v.  Robbins,  16  Gray,  44  ;  Hatch  v.  Taylor,  10  N.  H.  538  ;  Lob- 

77,  and   compare   Means  v.  Swomestedt,  dell   v.   Baker,   1    Met.  193;   Nickson   v, 

32  Ind.  87,  with  Dutton  v.  Marsh,  L.  R.  6  Brohan,  10  Mod.  109 ;  Runquist  v.  Ditch 

QB.  361.  ell,  3  Esp.  64;  Precious  v.  Abel,  1  Esp, 

(a)  Pickering  v.  Busk,   15   East,   38;  350;  Howard  t;.  Howard,  1 1  How.  Pr.  80 

Whitehead    v.    Tuckett,    15    East,   400 ;  Lloyd  «.  West  Branch   Bank,   15  Penn! 

Commercial  Bank  v.  Kortright,  22  Wend.  St.  172  ;  Chouteaux  v.  Leach,  18  Penn.  St. 

scribes  himself  as  contracting  "  on  account  of."  Gadd  v.  Houghton,  1  Ex.  D.  357.  In 
Metcalf  V.  Williams,  104  U.  S.  93,  98,  Bradley,  J.,  said :  "  The  ordinary  rule  undoubt- 
edly is  that  if  a  person  merely  adds  to  the  signature  of  his  name  the  word  '  agent,' 
'  trustee,'  '  treasurer,'  &c.,  without  disclosing  his  principal,  he  is  personally  bound.  The 
appendix  is  regarded  as  a  mere  descriptio  personm.  It  does  not  of  itself  make  third 
persons  chargeable  with  notice  of  any  representative  relation  of  the  signer.  But  if  he 
be  in  fact  a  mere  agent,  trustee,  or  officer  of  some  principal,  and  is  in  the  habit  of 
expressing  in  that  way  his  representative  character  in  his  dealings  with  a  particular 
party,  who  recognizes  him  in  that  character,  it  would  be  contrary  to  justice  and  truth 
to  construe  the  documents  thus  made  and  used  as  his  personal  obligations,  contrary  to 
the  intent  of  the  parties." 

And  it  is  generally  admitted  that  parol  evidence  is  admissible,  where  from  the 
instrument  itself  it  is  doubtful  whether  the  obligation  is  that  of  the  principal  or  of  the 
agent,  although  the  courts  differ  as  to  what  constitutes  such  ambiguity.  Bean  v. 
Pioneer  Mining  Co.  66  Cal.  451 ;  Burgess  v.  Fairbanks,  83  Cal.  215 ;  Scanlan  v.  Keith, 
102  111.  634  ;  Lacy  v.  Dubnque  Lumber  Co.  43  la.  510;  Rendell  !>.  Harriman,  75  Me. 
497  ;  Haile  v.  Peirce,  32  Md.  327  ;  Hardy  v.  Pilcher,  57  Miss.  18 ;  Klostermau  v.  Loos, 
58  Mo.  290 ;  Kelly  v.  Thuey,  102  Mo.  522,  528  ;  Kean  v.  Davis,  21  N.  J.  L.  683 ;  New- 
man V.  Greeff,  101  N.  Y.  663 ;  Walker  v.  Christian,  21  Gratt.  291 ;  Devendorf  v.  West 
Va.  &c.  Co.  17  W.  Va.  135. 
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transact  some  specific  business,  and  only  that,  yet  he  binds  his 
principal  by  such  subordinate  acts  as  are  necessary  to,  or  are  usu- 
ally and  properly  done  in  connection  with  the  principal  act, 

*  58    or  to  carry  the  same  into  effect,  (i)  ^     And  he  has  a  *  reason- 

able discretion  as  to  the  execution  of  his  authority.  Thus, 
an  agent  employed  by  government  to  collect  debts  may,  in  the 
exercise  of  this  discretion,  give  the  debtor  reasonable  indulgence 
as  to  the  time  of  payment,  (c)  But  no  officer  of  the  United  States 
can  enter  into  a  submission  to  arbitration  which  shall  bind  them, 
unless  authorized  by  an  act  of  Congress,  (d)  ^  But  an  agent  is  not 
at  liberty  to  exercise  this  discretion  in  the  choice  of  a  mode  of 
performing  the  duty  imposed  upon  him,  if  some  one  mode,  and 
that  only,  is  fixed  either  by  usage  or  by  the  orders  of  his  prin- 
cipal, if  he  is  a  general  agent ;  or  if  he  is  a  particular  agent,  by 
his  principal's  orders  alone;  for  then  he  must  adopt  that  very 
mode  and  no  other.  («)  An  authority  to  sell  does  not  carry  with 
it  authority  to  sell  on  credit,  unless  such  be  the  usage  of  the 
trade ;  but  if  there  be  such  usage,  then  the  agent  may  sell  on 

224.  —  E  converso,  it  would  seem  that  a  with  the  difference  ;  and  the  broker, 
third  party  dealing  with  an  agent  cannot  acting  under  the  authority,  buys  at  such 
have  the  benefit  against  the  principal  of  market  in  his  own  name ;  such  broker,  if 
a  private  arrangement  between  the  lat-  compelled  to  pay  a  difference  on  the 
ter  and  the  agent,  of  which  such  third  shares  through  neglect  of  his  principal 
party  neither  knew  nor  was  entitled  to  to  supply  funds,  may  sue  the  principal 
know.  See  Acey  «.  Fernie,  7  M.  &  W.  151.  for  money  paid  to  his  use.  Pollock  v. 
(i)  Tredwen  v.  Bourne,  6  M.  &  W.  Stables,  12  Q.  B.  765  ;  Bayliffe  v.  Butter- 
461  ;  Lord  Ellenhorough,  Helyear  v.  worth,  1  Exch.  425.  See,  on  the  liraita- 
Hawke,  5  Esp.  75  ;  Withingtou  v.  Her-  tion  of  general  powers,  Blum  v.  Robert- 
ring,  5  Bing.  442;  Goodson  v.  Brooke,  4  son,  24  Cal.  127. 

Camp.  16.3  ,  Baruett  v.  Lambert,  15  JI.  &         (c)  United  States  i>.  Hudson,  3  McLean, 

W.  489  ;  Denman  v.  Bloomer,  11  111.  177  ;  156. 

Franklin  v.  Ezell,  1  Sneed,  497.   So  where         (rf)  United  States  u.  Ames,  1  Woodb. 

the  government  is   the   principal  and   a  &  M.  76,  89. 

statute  the  letter  of  authority.  United  (e)  Daniel  w.  Adams,  Ambl.  495.  And 
Staffs  V.  Wyngall,  5  Hill  (N.  Y.),  16. —  the  incidental  means  the  agent  resorts  to 
If  a  party  authorizes  a  broker  to  buy  in  carrying  out  his  authority  must  be 
shares  for  him  in  a  particular  market,  tliose  which  usually  attend  an  agency  of 
where  the  usage  is,  that  when  a  pur-  that  kind  :  if  an  extraordinary  exigence 
chaser  does  not  pay  for  his  shares  within  occur  he  has  no  right  to  have  recourse 
a  given  time,  the  vendor,  giving  the  pur-  to  extraordinary  means  to  meet  it.  Haw- 
chaser  notice,  may  resell  and  charge  him  tayne  v.  Bourne,  7  M.  &  W.  595. 

1  Thus  a  mercantile  firm  is  liable  for  the  necessary  horse-hire  of  an  agent  selling 
by  sample,  although  the  latter  was  furnished  with  money  for  that  purpose  and  was 
forbidden  to  pledge  the  firm's  credit,  Bentley  v.  Doggett,  51  Wis.  224  ;  a  person  held 
out  as  manager  of  a  hotel  binds  the  hotel-keeper  by  his  purchases  of  necessary  supplies 
on  credit,  Beecher  v.  Venn,  35  Mich.  466  ;  an  oral  contract  of  insurance  made  by  a 
local  agent  binds  the  company,  Putnam  v.  Home  Ins.  Co.  123  Mass.  .324  ;  a  principal 
is  liable  for  misuse  of  a  liired  horse  by  an  agent  whose  duty  includes  travelling  in  dis- 
tricts where  it  is  necessary  or  usual  to  make  use  of  horses  to  get  from  place  to  place, 
Huntley  v.  Mathias,  90  N.  C.  101. 

2  Nor  can  any  agent  authorized  to  settle  a  claim  or  dispute  bind  his  principal  by 
submitting  it  to  arbitration.  Huber  v.  Zimmerman,  21  Ala.  488  ;  Mich.  Central  R  B. 
Co.  V.  Gougar,  55  111.  503. 
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credit  unless  specially  instructed  and  required  to  sell  only  for 
cash,  (g)  i  And  if  he  sells  for  credit,  having  no  authority  to  do 
so,  he  becomes  personally  responsible  to  his  principal  or 
the  whole  debt,  (h)  So  is  he  also  if  *  he  blends  the  accounts  *  59 
of  his  principal  with  his  own,  or  takes  a  note  payable  to 
himself.  (^)  If  an  agent  to  whom  goods  are  intrusted  for  a  par- 
ticular purpose,  sell  the  same  to  a  person,  or  in  a  manner  not 
within  the  scope  of  his  authority,  the  principal  may  disaffirm  the 
sale  and  recover  the  goods  of  the  vendee,  if  he  have  not  justified 
the  vendee  in  believing  that  the  agent  had  such  authority.  (A;) 
Even  a  general  agent,  appointed  and  authorized  to  transact 
business  in  the  most  general  terms,  cannot  bind  his  principal  in 


(g)  Holt,  C.  J.,  Anon.  12  Mod.  514; 
Lord  EllenboTough,  Wiltshire  v.  Sims,  1 
Camp.  258 ;  Van  Allen  v.  Vauderpool, 
6  Johns.  69 ;  Robertson  v.  Livingston,  5 
Cowen,  473  ;  James  v.  McCredie,  1  Bay, 
294  ;  Delafield  v.  Illinois,  26  Wend.  223  ; 
Stoddard  v.  Mcllwain,  7  Rich.  L.  525; 
Burks  V.  Hubbard,  69  Ala.  379  ;  School 
District  v.  Mtna  Ins.  Co.  62  Me.  330. 

(A)  Barksdale  v.  Brown,  1  Nott  & 
M.  C.  517  ;  Walker  v.  Smith,  4  Dallas, 
389.  And  the  principal  may  also  main- 
tain trover  against  the  vendee.  Holt, 
C.  J.,  Anon.  12  Mod.  514  ;  and  see  Wilt- 
shire V.  Sims,  1  Camp.  258.  —  An  agent 
to  sell  has  no  power  to  barter,  and  if  he 
undertake  to  do  so,  the  principal  may 
recover  the  goods,  although  the  party 
receiving  them  was  ignorant  that  the 
agent  was  not  the  owner.  Guerreiro  v. 
Peile,  3  B.  &  Aid.  616.  — A  simple  au- 
thority to  sell  win  not  authorize  a  sale 
at  auction.  Towle  v.  Leavitt,  3  Foster 
(X,  H.),  360. — Audit  seems  an  author- 
ity to  sell  at  auction  will  not  support 
a  private  sale,  although  more  is  thus 
obtained  than  the  agent  was  limited  to 
in  case  of  an  auction  sale.  Daniel  v. 
Adams,  Ambl.  495.  — At  common  law 
an  agent  cannot  pledge  the  goods  of  his 
principal  without  special  authority.  Pat- 
erson  v.  Tash,  2  Stra.  1178  ;  Daubigny  v. 
Duval,  5  T.  R.  604;  De  Bouchout  v. 
Goldsmid,  5  Ves.  211 ;  Rodriguez  v.  Heff- 
ernman,  5  Johns.  Ch.417  ;  Bottu.  McCojr, 
20  Ala.  578.  This  has  been  modified  m 
England  by  various  statutes  (4  Geo.  IV. 
c.  83 ;  6  Geo.  III.  c.  94 ;  5  &  6  Vict.  c. 
39).  See  Navulshaw  v.  Brownrigg,  2 
De  G.,  M.  &  G.  441.  And  in  several 
States  of  this  Union  statutory  enactments 
have  been  made  providing  that  any  con- 
signee, agent,  or  factor,  having  possession 


of  merchandise  with  authority  to  sell 
the  same,  or  having  possession  of  any 
bill  of  lading,  permit,  certificate,  or  order 
for  the  delivery  of  merchandise  with  the 
like  authority,  shall  be  deemed  the  true 
owner  thereof  so  as  to  give  validity  to 
the  sale,  disposition,  or  pledge  of  such 
merchandise  as  security  for  any  ad- 
vances, negotiable  paper,  or  other  obli. 
gation  given  on  faith  thereof.  Kentucky, 
Laws,  1880,  May  5,  §§  1  and  6,  Maine, 
R.  8.  (1883),  ch.  31,  §  1 ;  Maryland,  Rev, 
Code,  1878,  p.  292;  Massachusetts,  Pub, 
Stat.  ch.  71 ;  Missouri,  Laws  of  1869,  p.  91 
Ohio,  R.  S.  (1886),  §  3216;  Pennsylvania, 
Brightly's  Purdon's  Digest,  p.  773 
Rhode  Island,  Pub.  Stat.  p.  332.  By  the 
statutes  of  some  of  the  States  the  pledgee 
cannot  retain  the  merchandise  if  he  had 
notice  that  the  factor  was  not  the  true 
owner  before  he  made  the  advances,  for 
which  the  merchandise  was  pledged  as 
security.  But  the  statute  of  Massachusetts 
provides  that  the  pledge  shall  hold  good, 
"  notwithstanding  the  person  making  such 
advances  upon  the  faith  of  such  deposit  or 
pledge  may  have  had  notice  that  the  per- 
son with  whom  he  made  such  contract 
was  only  an  agent,"  provided  the  pledgee 
make  the  advances  in  good  faith  believmg 
that  the  agent  had  authority  to  enter  into 
the  contract.  —  If  the  merchandise  was 
pledged  to  secure  antecedent  advances,  the 
pledgee  acquires  no  other  right  or  interest 
in  the  pledge  than  was  possessed  or  could 
have  been  enforced  by  the  agent  or  factor 
at  the  time  of  making  the  pledge.  See 
statutes  cited  above. 

(i)  Symington  v.  McLin,  1  Dev.  &  B. 
291.     See  post  p.  *  95,  n.  (w). 

(k)  Peters  v.  Ballistier,  3   Pick.   495; 
Nash  V.  Drew,  5  Cush.  422. 


1  There  is  such  a  usage  as  to  factors,  Greely  v.  Bartlett,  1  Greenl.  172,  179. 
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any  matter  which  does  not  fairly  fall  within  the  business,  (kk) 
So  an  authority  to  buy  a  certain  lot  of  land  or  other  special  thing 
does  not  authorize  the  agent  to  sell  or  exchange  it,  (kl)  or  buy 
more  or  less,  (km) 

If  the  power  of  an  agent  be  given  by  a  written  instrument, 
which  instrument  is  known  to  the  party  contracting  with  him, 
such  instrument  must  be  followed  strictly,  and  the  power  given 
by  it  cannot  be  varied  or  enlarged  by  evidence  of  usage ;  (I)  ^ 
because  the  effect  of  usage  is  properly  limited  to  the  manner  in 
which  the  power  is  to  be  exerised ;  and  even  in  this  respect  it 
cannot  control  the  language  of  the  instrument,  although  it  may 
aid  in  construing  its  words,  or  in  supplying  some  that  are  needed. 
But  an  agent  authorized  to  make  a  certain  contract  may  bind 
his  principal  by  one  which  while  it  differs  in  its  precise  terms  is 
of  the  same  legal  effect ;  especially  if  it  secures  additional  benefits 
to  his  principal.  (11) 

An  agent  employed  to  answer  particular  questions,  and  with- 
holding some  facts  material  to  the  contract,  about  which 

•  60    *  no  questions  are  asked,  does  not  thereby  vitiate  the  con- 

tract ;  (m)  it  would  be  otherwise  if  such  agent  were  employed 
to  make  the  contract,  (n)  A  mere  power  to  sell  land  gives  the 
agent  no  power  to  convey,  {nn) 

It  has  been  held  that  a  power  to  sell  carries  with  it  a  power  to 
warrant ;  (o)  but  we  think  it  the  better  rule,  that  an  agent  employed 
to  sell,  without  express  power  to  warrant,  cannot  give  a  warranty 
which  shall  bind  the  principal,  unless  the  sale  is  one  which  is 
usually  attended  with  warranty,  in  which  case  he  may ;  (p)  ^  thus 
an  auctioneer  has,  in  general,  no  implied  authority  to  sell  with 

(kk)  WestOQ   V.   Alley,  49    Maine,  94.  (11)  Siraonds  v.  Clapp,  16  N.  H.  222. 

But  see  State  v.  Atherton,  16  N.  H.  203;  (m)  Huckman   u.   Fernie,   3   M.  &  W. 

Stevenson  v.  Hoy,  43  Penn.  St.  191;   Hatch  505. 

u.  Coddington,  95  U.  8.  48.  (n)  Everett  o.  Desborough,  5  Bing.  503 ; 

(kl)  Tod  V.  Benedict,  15  la.  591.     See  Fitzherbert  v.  Matlier,  1  T.  R.  12. 

Lumpkin  v.  Wilson,  5  Heiskell,  555.     See  (nn)  Force   ;).  Dutcher,  3    Green,  401 ; 

also  Herring  n.  Hottendorf,  74  N.  C.  588;  Lyon  v.  Pollock,  99  U.  S.  668. 

Silliman  v.  Fredericksburg,  &c.  R.  Co.  27  (o)  Nelson   v.  Cowing,  6   Hill  (N.  Y.), 

Gratt.   119;    Wanless  u.  McCandless,  38  336 ;  Woodford  y.  McClenalian,  4  Oilman, 

la.  20 ;  Ba.xter  c.   Lament,  60   111.   237  ;  85 ;    Hunter  v.   Jameson,  6  Ired.  L.  252 ; 

Meade  u.  Brothers,  28  Wis.  689.  Franklin   v.   Ezell,   1  Sneed,  497;    Schu- 

{km)  Olyphant   v.    McNair,    41    Barb,  chardt  v.  Aliens,  1  Wall.  359. 

446:  Rice  v.  Tavernier,  8  Minn.  248.  (p)  Gibson  v.  Colt,  7  Johns.  390;  Hel- 

(0  Delafield  t.  Illinois,  26  Wend.  192.  year  v.  Hawke,  5  Esp.  72  ;  Croom  v.  Shaw, 

1  Where  a  principal  sends  a  written  order  capable  of  two  interpretations,  .and  the 
agent  bona  fide  acts  upon  one  of  them,  the  principal  cannot  be  released  from  his  con- 
tract on  the  ground  that  he  intended  it  to  bear  the  other.  Ireland  v.  Livingston,  L.  II. 
5  H.  L.  395,  — K. 

2  Whether  a  sale  is  one  which  ia  usually  attended  with  warranty  is  a  question  of 
fact  to  be   determined  in  the   light  of   all  surrounding  circumstances.     Herring  v, 
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warranty  of  the  quality  of  what  he  sells,  (q)  But  even  where 
usage  would  permit  a  warranty,  if  the  principal  gives  his  agent 
express  instructions  not  to  warrant,  and  the  agent  does  warrant, 
although  it  has  been  said  that  such  warranty  is  not  binding  on 
the  principal,  on  the  general  ground  that  no  principal  is  bound 
by  the  acts  of  his  agent  if  such  acts  transcend  his  authority,  (r) 
yet  the  better  opinion  is  that  the  principal  is  bound  by  such  war- 
ranty, where  the  buyer  was  justified  by  the  nature  of  the  case  in 
believing  that  this  authority  was  given,  and  had  no  means  of 
knowing  the  limitation  of  the  authority  of  the  agent,  (s) 

1  Flor.  211;  Smith  t).  Tracy,  36  N.  Y.  79.  no  warranty    express  or  implied.     The 

A  sale  by  sample  is  a  warranty  that  the  Moute  AUegre,  9  Wheat.  616. 

bulk   shall  correspond  with   the   sample;  (g)  Blood    v.    Ereuch,    9    Gray,    197; 

and  a  general  authority  to  sell  goods  at  Brady  v.  Todd,  9  C.  B.  (n.  s.)  592. ' 

wholesale  is  an  authority  to  sell  by  sample.  (r)  Lord  Keniion,   Fenn  u.  Harrison,  3 

Andrews  v.  Kneeland,  6  Cowen,  354.     An  T.  K.  760 ;  Dodderidqe,  C.  J.,  Seignior  and 

agent  to  sell  a  horse  may  warrant  his  Wolmer's  case,  Godb.  361. 

soundness.    Alexander  v.  Gibson,  2  Camp.  (s)  Boothby    v.    Scales,    27  Wis.  626. 

555;  Bradford  v.  Bush,  10  Ala.  386.     See  Ashhurst,  J.,   Fenn   v.  Harrison,  3  T.  R. 

Brady  v.  Todd,  9  C.  B.   (n.  s.)  592.     In  760,  who  said:  "I  take  the  distinction  to 

Alabama,  an  authority  to  sell  a  slave  has  be  that  if  a  person  keeping  livery  stables, 

been  held  to  imply  an  authority  to  war-  and  having  a  horse  to  sell,  directed  his 

rant.    Skinner  v.  Gunn,  9  Port.  (AlaJ  305 ;  servant  not  to   warrant  him,  and  the  ser- 

Gaines  I'.  McKiuley,  1  Ala.  446.    But  an  vant  did  nevertheless  warrant  him,  still  the 

agent  to  deliver  has  no  authority  to  war-  master  would  be  liable  on  the  warranty, 

rant.     Woodin  v.   Burford,  2   Cr.   &   M.  because    the    servant    was  acting  within 

291,  4  Tyr.  264.    In  judicial  sales  there  is  the  general  scope  of  his  authority,  and 


Skaggs,  62  Ala.  180 ;  s.  c.  73  Ala.  446  ;  Pickert  v.  Marston,  68  Wis.  465.  But  where  it 
is  a  matter  of  general  knowledge  that  a  warranty  is  usual  in  certain  classes  of  sales, 
the  court  will  take  judicial  notice  of  this.  Thus  where  the  goods  sold  were  not  in  the 
hands  of  the  selling  agent,  and  therefore  not  subject  to  inspection,  the  court  held 
authority  to  warrant  was  implied.  Talmage  v.  Bierhause,  103  Ind.  270.  And  see 
Ahem  v.  Goodspeed,  72  N.  Y.  108 ;  Wait  v.  Borne,  123  N.  Y.  592. 

In  sales  of  agricultural  implements  by  travelling  agents,  it  has  been  held  that  a 
warranty  by  the  agent  is  usual,  and  therefore  binds  the  principal,  whether  the  agent 
had  in  fact  authority  to  warrant  or  not.  Murray  v.  Brooks,  4  la.  45 ;  McCormick  &c. 
Co.  V.  Snell,  23  111.  App.  79 ;  McCormick  v.  Kelly,  28  Minn.  135 ;  Flatt  v.  Osborne,  33 
Minn.  98 ;  Boothby  v.  Scales,  27  Wis.  626. 

For  decisions  on  particular  facts  as  to  the  liability  of  a  principal  for  an  unauthorized 
warranty,  see  also  Howard  v.  Sheward,  L.  R.  2  C.  P.  148  ;  Applegate  v.  Moffitt,  60 
Ind.  104 ;  Harrison  v.  Shanks,  13  Bush.  620;  Randall  v.  Kehlor,  60  Me.  37 ;  Anderson 
r.  Bruner,  112  Mass.  14 ;  Palmer  v.  Hatch,  46  Mo.  585 ;  Morris  v.  Bowen,  52  N.  H.  416 ; 
Cooley  V.  Perrine,  41  N.  J.  L.  322 ;  Decker  v.  Fredericks,  47  N.  J.  L.  469  ;  Baker  v. 
Arnot,  67  N.  Y.  448 ;  Fay  v.  Richmond,  43  Vt.  25 ;  Deming  v.  Chase,  48  Vt.  382 ; 
Pickert  v.  Marston,  68  Wis.  465. 

Where  one  adopts  a  sale  made  by  another  as  his  agent,  he  cannot  repudiate  a  war- 
ranty which  is  an  essential  part  of  the  contract.  Churchill  v.  Palmer,  115  Mass.  310; 
Eadie  v.  Ashbaugh,  44  la.  519. 

In  First  Nat.  Bank  of  Las  Vegas  v.  Oberne,  121  111.  25,  an  a^ent  sold  a  note  belong- 
ing to  his  principal  to  the  plaintiff  bank,  giving  an  unauthorized  guaranty  to  induce 
the  sale.  The  proceeds  of  the  note  were  put  to  the  credit  of  the  principal,  and  the 
agent  subsequently  drew  the  money  on  checks  signed  with  his  principal's  name,  which 
he  had  authority  to  sign.  About  half  of  the  proceeds  of  the  note  appeared  to  have 
been  used  for  the  principal's  benefit.  It  was  held  that  to  this  extent  the  principal  was 
liable  on  the  guaranty. 
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*  61  *  The  usage  of  the  trade  or  business  is  of  great  importance 
in  determining  all  these  questions ;  but  this  important  dis- 
tinction seems  to  be  taken  between  the  case  of  a  written  authority 
and  that  of  an  oral  authority,  namely,  —  where  the  authority  is 
oral  and  is  known  to  the  party  dealing  with  the  agent,  usage  may 
enlarge  and  affect  the  authority,  or  the  contract;  but,  as  has  been 
already  stated,  usage  has  not  this  power  where  the  whole  authority 
is  in  writing,  and  this  is  known  to  the  party  dealing  with  the 
agent,  {t) 

If  a  principal  sells  goods  by  an  agent,  and  the  agent  makes  a 
material  misrepresentation  which  he  believes  to  be  true,  and  his 
principal  knows  to  be  false,  this  is  the  falsehood  of  the  principal 

and  avoids  the  sale,  (ti) 
*62  *An  agent's  acts  in  making  or  transferring  negotiable 
paper  (especially  if  by  indorsement)  are  much  restrained. 
It  seems  that  they  can  be  authorized  only  by  express  and  direct 
authority,  or  by  some  express  power  which  necessarily  implies 
these    acts,    becaues    the    power    caniiot    be    executed   without 


the  public  cannot  be  supposed  to  be  cog- 
nizant of  any  private  conversation  between 
the  master  and  servant ;  but  if  the  owner 
of  a  horse  were  to  send  a  stranger  to  a 
fair  with  express  directions  not  to  war- 
rant the  horse,  and  the  latter  acted  con- 
trary to  the  orders,  the  purchaser  could 
only  have  recourse  to  tne  person  who 
actually  sold  the  horse,  and  the  owner 
would  not  be  liable  on  the  warranty, 
because  the  servant  was  not  acting  within 
the  scope  of  his  employment."  So  per 
Bayley,  J.,  Pickering  v.  Busk,  15  East, 
45.  And  see  Howard  v.  Sheward,  L.  E. 
2  C.  P.  148. 

(t)  Attwood  11.  Munuings,  7  B.  &  C. 
278 ;  8.  c.  I  Man.  &  B.  66 ;  Schimmel- 
pennich  w.  Bayard,  1  Pet.  264.  See  also 
Wood  &c.  Machine  Co.  u.  Crow,  70  la. 
340 ;  Furneaux  v.  Easterly,  36  Kan.  539. 

(u)  Schneider  «.  Heath,  3  Camp.  506. 
And  this  is  true  although  the  represen- 
tations are  of  such  a  character  that  the 
principal  is  not  bound  by  them ;  for,  as 
was  said  by  Lord  Abinger  in  Cornfoot  v. 
Eowke,  6  M.  &  W.  386;  "It  does  not 
follow  that  because  he  is  not  bound  by 
the  representation  of  an  agent  without 
authority,  he  is  therefore  entitled  to  bind 
another  man  to  a  contract  obtained  by  the 
false  representation  of  that  agent.  It  is 
oue  thing  to  say  that  he  may  avoid  a  (con- 
tract if  nis  agent,  without  his  authority, 
has  inserted  a  warranty  in  the  contract; 
and  another  to  say  that  he  may  enforce  a 
coutract  obtained   by   means  of  a   false 
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representation  made  by  his  agent,  because 
the  agent  had  no  authority."  Cornfoot  v. 
Eowke,  6  M.  &  W.  358,  was  an  assumpsit 
for  the  non-performance  of  an  agreement 
to  take  a  ready-furnished  house.  The 
plaintiff  had  employed  C.  to  let  the  house 
in  question,  and  the  defendant,  being  in 
treaty  with  C.  for  taking  it,  was  informed 
by  him  that  there  was  no  objection  to  the 
house,  but  after  entering  into  the  agree- 
ment, discovered  that  the  adjoining  house 
was  a  brothel,  and  on  that  account  de- 
clined to  fulfil  the  coutract.  It  appeared 
that  the  plaintiff  knew  of  the  existence  of 
the  brothel  before,  but  C,  the  agent,  did 
not.  The  majority  of  the  court  held,  con- 
trary to  the  opinion  of  Lord  Abinger,  C.  B., 
that  these  facts  furnished  no  ground  of 
defence  to  the  action.  This  case  has  been 
very  much  questioned  from  the  first,  and 
was  overruled  in  Fuller  v.  AVilson,  3  Q.  B. 
58.  The  judgment  in  the  latter  case  was 
indeed  reversed  in  the  Exchequer  Cham- 
ber, 3  Q.  B.  68,  but  not  on  this  point. 
[And  Cornfoot  !>.  Fowke  is  now  supported 
in  England  only  as  deciding  a  point  of 
pleading.  National  Exchange  Co.  v. 
Drew,  2  Macq.  103,  144;  Ludgater  v. 
Love,  44  L.  T.  Rep.  694;  Barwick  v. 
English  Joint  Stock  Banking  Co.  L.  R.  2 
Ex.  259,  262J.  In  this  country,  Cornfoot 
V.  Fowke  was  denied  to  be  law  by  the 
court  in  Fitzsimmons  w.  Joslin,  21  Vt.  129. 
And  see  Crump  v.  U.  S.  Mining  Co.  7 
Gratt.  352.     See  also  infra,  p.  *  74,  note  1. 


CH.   III.]  AGENTS.  *  62 

them,  (v)  1  But,  to  this  extent,  the  principal  will  be  held.  Thus, 
if  a  principal  supply  an  agent  with  his  acceptances  in  blank,  as 
to  date,  amount,  time,  and  place  of  payment,  but  payable  to  the 
order  of  that  correspondent,  though  part  of  these  acceptances 
may  bear  upon  their  face  that  they  are  the  second  of  exchange,  yet 
if  the  correspondent  fraudulently  negotiate  those  marked  second, 
the  acceptor  will  be  liable  to  an  innocent  holder  for  value  for 
the  amount  which  they  represent,  (w)  An  express  power  to  in- 
dorse does  not  imply  a  power  to  receive  notice  of  dishonor,  (x) 
It  may  be  stated  as  a  general  rule  that  retaining  money  procured 
by  an  indorsement  will  be  regarded  as  a  ratification  of  the  author- 
ity to  indorse,  (xx) 


SECTION  VI. 

THE   EIGHT   OF   ACTION   UNDER   A   CONTRACT   MADE   BY   AN   AGENT. 

In  contracts  by  deed  no  party  can  have  a  right  of  action  under 
them  but  the  party  whose  name  is  to  them ;  (y)  ^  but  in  the  case  of 
a  simple  contract  an  undisclosed  principal  may  show  that  the 
apparent  party  was  his  agent,  and  may  put  himself  in  the  place 

iv)  Paige  V.  Stone,  10  Met.  160;  Eos-         (w)  Bank  of  Pittsburg  w.  Neal,  22  How. 

siter  V.  Rossiter,  8  Wend.  494.     An  assur.  96.     See  Coburn  v.  Webb,  56  Ind.  96. 
ance    by    an    agent    that    biUs    wiU    be  (x)  Bank  of  Mobile   v.  King,  9  Ala. 

accepted  by  his  principal,  though   acted  279.  ^,.  ,o  irt 

upon    by    the    party   assured,   is   not  as  (xx)  National  Bank  v.  Fassett,  42  Vt. 

between  the  latter  and  the  principal  to  be  432 

treated  as  equivalent  to  an  acceptance  of         (y\  Green    v     Horne     1    Salk.    197 

the  bills,  so  as  to  rest  in  the  principal  Frontm   i;.   Small,   2   Ld     Rayra^   1418 

legal  rights  from  the  time  such  assurance  Pickerings    Claim,    \^-    ^^S'^-    "^^ 

s  given      Hoare  v.  Dresser,  7  H.  L.  Cas.  Briggs  v.  Pa.rtridge,  64  N  Y.  357.     [As  to 

990-  HarroD  v  Fisher,  10  C.  B.  N.  s.  196.  charter  parties  see  Chnstofferson  v.  Han- 

But's^e   L^yetl    Gano,  17  0hio,466,  ,en,.  L.   R-/    Q-    «•   509;    Pederson   .. 

Forsyth  v.  Day,  46  Maine,  176.  Lotmga,  28  L.  T,  267.] 

1  ThP  treasurer  of  a  savings  bank  has  no  authority  to  indorse  its  name  on  a 

prom?sty™rand  a  vote  of  lie  -WafCkn27tL\'fori'K  °"  '"''  """" 

'^^r  of  eUtif  ^d  Jo^sso^r^T^^^^^^^^ 
menSfe^r^i'ghtfandcrLe^ 

reLt3rConn^.f  ;  ^^^^^^V^^;^Xi^^l  ^ 
Keck  V.  Sedala  Brewing  Ca  22  Mo   App^^87,Weteter.^^^^^^         ^^^  48  ;  Arnold 

f  US  "34'Vr402:  •  Thfs  Jrat'LlZT^Mr  t^non-negotiable  notes.    National 
Ins.  (Jo.  V.  Allen,  116  Mass.  398. 
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of  his  agent,  (2)  but  not  so  as  to  affect  injuriously  the  rights  of 
the  other  party,  (a)  Thus  a  purchaser  for  an  unknown  principal, 
whom  he  does  not  disclose,  is  himself  liable  for  the  price,  (aa) 
Nor  can  the  unknown  principal  adopt  a  contract  as  made  by  his 
agent,    in  part  only   and  for  so  much  as  benefits  him ;  he  must 

adopt  it  as  a  whole  if  at  all.  (a&)  How  far  this  rule 
*63    *is  affected  by  the  Statute  of  Frauds  will  be  considered 

hereafter.  (&)  By  parity  of  reasoning,  an  undisclosed  prin- 
cipal, subsequently  discovered,  may  be  made  liable  on  such  con- 
tract ;  (c)  ^  but  in  general,  subject  to  the  qualification  that  the 
state  of  the  account  between  the  principal  and  agent  is  not 
altered  to  the  detriment  of  the  principal,  (c?)  It  might  be  sup- 
posed that  the  party  dealing  with  an  agent  whose  agency  is 
concealed,  does  not  lose  his  election  to  have  recourse  either  to 
the  agent,  or  to  his  discovered  principal,  if  the  principal  has  'pre.- 
maturely  settled  with  his  agent,  even  without  fraud ;  as  where  the 


(2)  Skinner  «.  Stocks,  4  B.  &  Aid. 
437;  Cothay  v.  Fennell,  10  B.  &  C.  671 ; 
The  Uuke  of  Norfolk  u.  Worthy,  1  Camp. 
337  ;  Garrett  v.  Handley,  4  B.  &  C,  664 . 
Davis  c.  Boardman.  12  Mass.  80 ;  Rutland 
Railroad  v.  Cole,  24  Vt.  33  ;  Higgins  v. 
Senior,  8  M.  &  W.  834;  Whitmore  0. 
Gilmour,  12  M.  &  W,  808 ;  Gage  v.  Stim- 
Bon,  26  Minn.  64 ;  Browning  v.  Froyincial 
Ins.  Co,  L.  R.  5  P.  C.  263 ;  Provincial  Ins. 
Co. !'.  Leduc,  L.  R.  6  P.  C.  224 ;  Lovell  v. 
Williams,  125  Mass.  439 ;  Armstrong  u, 
Stokes,  L.  R.  7  Q.  B.  598 ;  Irvine  0.  Wat- 
son, 5  Q.  B.  D.  102  ;  Millikeu  v.  W.  U. 
Tel.  Co.  110  N.  Y.  403.  See  Oelricks 
V.  Ford,  20  Md.  489.  [And  where  a  seal 
is  not  essential  to  a  contract,  it  has  been 
held  that  an  undisclosed  principal  who 
has  received  the  benefit  of  the  contract 
may  be  held  liable  upon  it.  Moore  v. 
Granby  Mining  Co.  80  Mo.  86 ;  Stowell 
V.  Eldred,  39  Wis.  614;  cf.  Briggs  v. 
Partridge,  64  N.  Y.  357,  364.] 

(a)  George  v.  Clagett,  7  T.  R.  359; 
Sims  1).  Bond,  5  B.  &  Ad.  389  ;  Warner  v. 
McKay,  1  M.  &  W.  591 ;  Huntington  v. 
Knox,  7  Gush.  371  ;  Violett  v.  Powell, 
10  B.  Mon.  349.  And  see  Harrison  v. 
Roscoe,  15  M.  &  W.  231  ;  Woodruff  0. 
M'Gehee,  30  Ga.  158. 

^aa)  Pierce  v.  Johnson,  34  Conn.  274. 

(ab)  Elwell  y.  Chamberlin,  31  N.  Y. 
6/1.     See  anie,  p.  *  52. 


(b)  And  see  p.  *  54  note  (/■),  supra.  See 
also  Bank  of  United  States  v.  Lyman,  20 
Vt.  666,  673,  674,  where  the  doctrine  of 
Lord  Abinger  and  Baron  Parke  in  Beck- 
ham V.  Drake,  9  M.  &  W.  79,  was  recog- 
nized by  Prentiss,  J. 

(c)  Thompson  v,  Davenport,  9  B.  &  C. 
78;  Cothay  v.  Fennell,  10  B.  &  0.  671; 
Thomas  a.  Edwards,  2  M.  &  W.  216; 
Beebe  v.  Robert,  12  Wend.  413;  Upton 
V.  Gray,  2  Greenl.  373  ;  Nalson  v.  Powell, 
3  Doug.  410;  Hopkins  n.  Lacouture,  4 
La.  64  ;  Hyde  v.  Wolf,  4  La.  234  ;  Bacon 
V.  Sondley,  3  Strob.  L.  542  ;  Bownell  v. 
Briggs,  45  Barb.  470.  —  The  party  deal- 
ing with  the  agent  may,  when  he  discov- 
ers the  principal,  charge  either  at  his 
election.  Thompson  v.  Davenport,  9  B. 
&  C.  78;  Wilson  v.  Hart,  7  Taunt.  295; 
Railton  v.  Hodgson,  4  Taunt.  576,  n.  (a) ; 
Robinson  v.  Gleadow,  2  Bing.  N.  C.  161 ; 
Paterson  v,  Gandasequi,  15  East,  62,  Hig- 
gins V.  Senior,  8  M.  &  W.  834.  But  where 
a  vendor  takes  the  note  of  the  agent,  which 
shows  him  to  rely  upon  the  agent,  he  cannot 
afterwards  sue  the  principal.  Patterson  v. 
Gandasequi,  15  East,  62 ;  Hyde  v.  Paige,  9 
Barb.  150;   Bate  v.  Burr,  4  Harring.   130. 

(d)  Thompson  v.  Davenport,  9  B.  &  C. 
78 ;  Lord  Eilenborough,  Kymer  v.  Suwer- 
cropp,  1  Camp.  109;  Smethurst  v.  Mitch- 
til,  1  E.  &  E.  622. 


1  In  Hubbard  v.  Tenbrook,  124  Pa.  291,  it  wag  held  that  an  undisclosed  principal 
was  liable  for  goods  purchased  by  his  agent  on  credit  in  his  own  name,  though  the 
principal  had  instructed  the  agent  not  to  purchase  on  credit,  the  reason  given  for  the 
decision  being  that  the  agent  had  apparent  power  to  buy  on  credit.  But  see  Fradley 
V.  Hyland,  37  Fed.  Rep.  49. 
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agent  bought  on  one  month's  credit  and  the  principal  paid  him 
before  the  credit  had  expired,  (e)  But  it  may  be  open  to  question 
whether  such  settlement  by  the  principal,  although  premature, 
if  perfectly  lona  fide,  in  the  course  of  business,  and  free  from  all 
suspicion  that  it  had  been  hastened  for  the  purpose  of  interfering 
with  the  seller,  would  not  discharge  the  principal.  We  think  it 
would.  1 

Where  the  name  of  the  principal  is  disclosed  at  the  time  the 
contract  is  made  by  the  agent,  the  former  is  the  proper  party  to 
sue,  upon  the  contract.  This  is  so  whether  he  be  a  citizen  of 
another  State  than  that  where  his  agent  resided  and  made  the 
contract  or  not.  This  doctrine  is  contrary  to  the  rule  laid  down 
in  Story's  Agency  as  to  contracts  made  for  residents  in  a  foreign 
State,  and  which  was  supposed  to  be  the  doctrine  of  the 
English  cases  at  that  time.  But  the  doctrine  has  more  *  re-  *  64 
cently  been  explained  by  the  English  courts,  and  Judge 
Story's  rule  rejected.  The  doctrine  never  was  generally  received 
in  this  country,  and  in  the  Supreme  Court  of  the  United  States 
it  was  directly  disavowed,  {g) 

(e)  Kymer    o.    Suwercropp,    1    Camp,  also   2   Kent  Com.   630,   631,   n.;   Allea 

109  ;    Waring  w.  Favenck,   1  Camp.  85 :  v.  Merchants  Bank  of  N.  Y.  22  Wend. 

Heald  v.  Kenworthy,  10  Exch.  739.  224. 

{g)  Oelricks  v.  Ford,  23  How.  49.    See 

'  The  rule  stated  in  the  text  is  substantially  that  laid  down  by  Lord  Tenterden  and 
Bayley,  J.,  in  Thompson  v.  Davenport,  9  B,  &  C.  78.  The  language  in  that  case  was, 
however,  criticised  and  the  rule  limited  in  Heald  v.  Kenworthy,  10  Exch.  739,  Parke,  B., 
regarding  it  as  immaterial  whether  the  principal  had  in  good  faith  settled  with  the 
agent,  unless  the  conduct  or  representations  of  the  third  party  with  whom  the  agent 
dealt  justified  the  principal  in  believing  that  the  third  party  intended  to  look  only  to 
the  agent.  In  Armstrong  v.  Stokes,  L.  R.  7  Q.  B.  598,  the  Court  of  Queen's  Bench, 
Blackburn,  J.,  delivering  the  opinion,  approved  the  rule  of  Lord  Tenterden,  and  criti- 
cised that  laid  down  in  Heald  v.  Kenworthy.  In  Irvine  !•.  Watson,  5  Q.  B.  D.  102, 
Bowen,  J.,  distinguished  two  classes  of  cases.  U  Where  the  third  party  dealt  with  the 
agent,  supposing  him  to  be  a  principal.  2.  Where  the  agent  disclosed  the  fact  that  he 
was  acting  for  a  principal,  but  did  not  disclose  the  latter's  identity.  In  the  first  class 
it  was  held  that  the  rule  of  Lord  Tenterden  was  correct,  and  such  was  the  case  of  Arm- 
strong V.  Stokes.  In  the  second  class,  it  was  said,  the  third  party  dealt  with  the  agent 
on  the  credit  in  part,  at  least,  of  an  unknown  principal,  and  was  entitled  to  retain  that 
advantage,  unless  he  estopped  himself  by  his  own  conduct  or  representations.  Such 
was  the  case  at  bar.  In  the  Court  of  Appeals,  5  Q.  B.  D.  414,  the  decision  below  was 
affirmed,  but  some  doubt  was  expressed  as  to  the  correctness  of  the  decision  in  Arm- 
strong V.  Stokes,  and  of  the  rule  which  Bowen,  J.,  founded  upon  it ;  Brett,  L.  J.,  saying  : 
"  If  the  case  of  Armstrong  v.  Stokes  arises  again,  we  reserve  to  ourselves,  sitting  here, 
the  right  of  reconsidering  it."  Davison  v.  Donaldson,  9  Q.  B.  D.  623,  followed  Irvine 
V.  Watson,  and  approved  the  rule  laid  down  by  Parke,  B.,  in  Heald  v.  Kenworthy. 
How  the  court  would  have  been  inclined  to  deal  with  a  case  like  Armstrong  v.  Stokes 
was  left  somewhat  in  doubt. 

Such  authority  as  there  is  in  this  country  is  in  accord  with  the  text  and  the  dictum 
of  Lord  Tenterden.  See  Fradley  i).  Hyland,  37  Fed.  Rep.  49  ;  Ketchum  v.  Verdell,  42 
Ga.  534,  538 ;  Thomas  v.  Atkinson,  38  Ind.  248  ;  Emerson  v.  Patch,  123  Mass.  541 ; 
Knapp  V.  Simon,  96  N.  Y.  284. 
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SECTION  VII. 


LIABILITY    OF   AN   AGENT. 


An  agent  is  not  personally  liable,  unless  he  transcends  his 
agency,  or  departs  from  its  provisions,  (h)  or  unless  he  ex- 
pressly pledges  his  own  liability,  {i)  in  which  case  he  is  liable 
although  he  describes  himself  as  agent,  (Jc)  or  unless  he  conceals 
his  character  of  agent  (J)  or  unless  he  so  conducts  as  to  render 


(h)  Feeter  v.  Heath,  11  Wend.  477; 
Johnson  v.  Ogilby,  3  P.  Wms.  279  ;  Jones 
V.  Downman,  4  Q.  B.  235,  n.  (a).  The 
decision  of  the  Queen's  Bench  in  this  case 
was  afterwards  reversed  in  the  Exchequer 
Chamber  on  a  special  ground,  but  the 
doctrine  of  law  does  not  seem  to  be 
impugned.  —  But  the  departure  from 
authority,  to  charge  the  agent,  must  not 
be  known  to  the  other  contracting  party. 
Story  on  Agency,  §  265,  recognized  by 
Lord  Denman,  in  Jones  v.  Downman,  4 
Q.  B.  239. 

(i)  IE  an  agent,  executing  a  contract  in 
writing,  use  language  whose  legal  effect 
is  to  charge  him  personally,  it  is  not  com- 
petent for  him  to  exonerate  himself  by 
showing  that  he  acted  for  a  principal,  and 
that  the  other  contracting  party  knew 
this  fact  at  the  time  when  the  agreement 
was  made  and  signed.  Magee  o.  Atkin- 
son, 2  M.  &  W.  440 ;  Jones  v.  Littledale, 
6  A.  &  E.  486 ;  Higgins  o.  Senior,  8  JI.  & 
W.  834 ;  Appletoa  v.  Binks,  5  East,  148 ; 
which  was  the  case  of  a  contract  under 
seal ;  Chadwick  v.  Maddon,  12  E.  L.  &  E. 
180 ;  Tanner  v.  Christian,  4  E.  cSfc  B.  591  ; 
Hancock  v.  Fairfield,  30  Me.  299.  See 
also  Duvall  u.  Craig,  2  "Wheat.  56 ;  Tip- 
pets V.  Walker,  4  Mass.  595 ;  Forster  v. 
Fuller,  6  Mass,  58  ;  White  v.  Skinner,  13 
Johns.  307 ;  Stone  v.  Wood,  7  Cowen, 
453 ;  Andrew  v.  Allen,  4  Barring.  452  ; 
Potts  V.  Henderson,  2  Cart.  (Ind.)  327 ; 
Fash  V.  Ross,  2  Hill  (S.  C).  294.  And 
see  Christoffersen  v.  Hansen,  L.  R.  7  Q. 
B.  509;  Long  v.  Millar,  4  C.  P.  D.  450; 
Guernsey  v.  Cook,  117  iWass.  548;  Worth- 
ington  V.  Cowles,  112  Mass.  30. 

(k)  Seaver  o.  Coburn,  10  Gush.  324; 
Tanner  v.  Christian,  4  E.  &  B.  591 ;  Len- 
nard  v.  Robinson,  5  E.  &  B.  125;  Taylor 
V.  Shelton,  30  Conn.  122. 

(/)  Nixon  V.  Downey,  49  la. )  66  ;  Frank- 
lyn  V.  Lamond,  4  C.  B.  637,  where  it  was 
held  that  the  fact  of  selling  as  auctioneers 
was  not  such  an  indication  of  agency  as  to 
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absolve  the  defendants  from  personal 
responsibility.  —  In  an  ^action  for  use  and 
occupation  of  lands  by  the  sufferance  and 
permission  of  the  plaintiffs,  it  appeared 
that  the  lands  were  let  by  auction  by  the 
plaintiffs,  E.  &  T.,  who  were  auctioneers, 
to  the  defendant,  under  conditions  which 
stated  the  letting  to  be  "By  E.  &  T., 
auctioneers."  One  of  the  conditions  was, 
"  The  rent  is  to  be  paid  into  the  hands  of 
E.  or  T.,  auctioneers,  or  to  their  order,  at 
two  payments,"  &c.  At  the  foot  of  the 
document  was  written,  "  approved  by  me, 
David  Jones."  Jones  was  the  tenant 
at  the  time  of  the  sale.  Nothing  else 
appeared  in  the  conditions  to  show  on 
whose  behalf  the  letting  was.  The  plain- 
tiffs gave  evidence  to  show  that  Jones, 
being  indebted  to  them,  had  authorized 
them  to  let  the  lands  as  above,  pay  the 
rent  due  to  Jones's  landlord,  arid  retain 
any  surplus  in  satisfaction  of  their  own 
debt.  Evidence  to  a  contrary  effect  was 
given  by  the  defendant.  The  judge  in 
summing  up  left  it  to  the  jury' whether 
the  plaintiffs  had  let  the  lands"  on  their 
own  behalf  and  as  creditors  of  Jones,  or 
merely  as  his  agents.  The  jury  found  a 
letting  by  the  plaintiffs  on  their  own 
behalf.  Held,  that  the  conditions  imported 
a  letting  by  Jones,  E.  and  T.  acting  as  his 
agents;  and  that  the  document  ought  to 
have  been  so  explained  to  the  jury.  And 
a  new  trial  was  granted.  Evans  v.  Evans, 
3  A.  &  E.  132. — The  agent  is,  perhaps, 
in  like  manner  liable  (at  the  option  of  the 
party  contracting  with  him)  if  he  do  not 
state  the  name  of  the  principal,  and  not- 
withstanding the  other  contracting  party 
have  the  means  of  knowing  tlie  principal. 
Thompson  v.  Davenport,  9  B.  &  C.  78; 
Owen  V.  Gooch,  2  Esp.  567  ,  Raymond  v. 
Proprietors  of  Crown  and  Eagle  Mills, 
2  Met.  319,  Winsor  <>.  Griggs,  5  Cush. 
210 ;  Taintor  v.  Prendergast,  3  Hill  (N. 
Y.)  72  ;  Cobb  v.  Knapp,  71  N.  Y.  621. 
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*  his  principal  inaccessible  or  irresponsible,  (m)  or  unless  *  65 
he  acts  in  bad  faith.  If  a  sealed  instrument  is  executed  by 
an  agent,  and  it  contain  covenants  which  expressly  purport  to  be 
those  of  the  principal,  and  the  agent  in  executing  it  calls  himself 
an  agent,  he  is  not  liable  on  those  covenants ;  (n)  but  if  they  are 
not  expressly  the  principal's  covenants,  the  agent  is  liable  on 
them,  (o)  If  a  person  dealing  with  an  agent  knows  his  agency, 
his  rights  and  obligations  will  be  the  same  as  if  the  agent  dis- 
closed it,  (p)  unless  the  agent  purposely  represents  himself  as  a 
principal  and  assumes  the  responsibility  of  one.  And  if  the 
agent's  act  be  open  to  two  constructions,  one  of  which  binds 
him,  and  the  other  binds  the  principal,  it  is  said  that  the  law 
prefers  the  latter,  (q) 

If  a  party  dealing  with  an  agent  as  agent,  and  knowing  that 
the  principal  is  bound,  takes  the  agent's  note,  it  is  held  that  the 
principal  is  discharged,  (r) 

If  one  describes  himself  as  agent  for  some  unnamed  princi- 
pal, he  is  of  course  liable  if  proved  to  be  the  real  principal,  (s) 
So  he  is  if  he  signs  as  agent  of  a  company  which  has  no  exist- 
ence, or  has  no  power  to  make  the  contract,  (ss)  And  one 
acting  as  agent  is  liable  personally,  if  it  be  shown  that  he 
acts   without  authority,  (t)     But   it   seems'  to   be   law,   that  an 

(m)  Asbhurst,  J.,  Fenn   i'.  Harrison,  3  if  the  contract  of  C,  but  is  not  illegal  if 

T  R.  761;  Savage  v.  Rix,  9  N.  H.  263;  B's   personal    contract,   and   it  turn   out 

Sydnor   v.  Hurd,  8  Tex.   98;   Keener   ii.  that  B  acted  without  authority,  the  ille- 

Harrod,  2  Md.  63.  gality  of  the  supposed  contract  is  no  bar 

(n)  H'opkins   v.  Mehaffy,  U    S.  &   R.  to  an  action   by  A   against   B;    for  the 

J26  contract  actualli/  made  contained  no  ille-  ^ 

(o)  Hancock  v.  Hodgson,  4  Bing.  269 ;  gality.      Parke,  B.,  Thomas  v.  Edwards   ' 

Stone  V.  Wood,   7  Cowen,  453;   Spencer  2  M.  &  W.  217.— It  is  perhaps  doubtful 

V  Field    10  Wend.  87  ;  Snow  v.  Orleans,  whether  or  not  a  party  contracting,  with- 

126  Mass.  453;   Quigley  v.  De  Haas,  82  out  authority  as  agent  for  another,  and 

■p^  267  gi™g   the  name   of    the  principal,   can 

(p)  Chase  v.  Debolt,  2  Oilman,  371.  afterwards   himself  enforce  the  contract 

(q)  Dyer  v.  Burnham,  25  Me.  13.  as  principal      Strictly,  it  would  seem,  he 

Yr)  Paiffe  v   Stone,  10  Met.  160;   Wil-  cannot.     Even  admitting  that  the  agent 

kins   t)    Reed    6   Greenl.   220;   Green   v.  thus  acting  without  authority  might   be 

Tanner  8  Met  411  lield  liable  upon  the  contract  as  principal, 

(s)  Schmak  V.  Avery,  16  Q.  B.  655;  because  he  acted  in  his  own  wrong,  yet 

rarr  ,     la^kson   7  Exch  382.  it  does  not  follow  that  he  himself  should 

(L    modtoy   V    mdl    18   la.   572.  be   allowed    to    take    advantage   of    the 

See  B  akely  v  Bennecke,  59  Mo.  193.  wrong.     And  this  appears  to  have  been 

It)  DusLberry  v.  Ellis,  3  Johns.  Gas.  the  view  of   Lord  Etlenlorough  C.  J .,^nd 

70 •   Byars  v.  Doores,  20  Mo.  284 ;  Sa.v/a.y  Abbott,  J.,  m  Bickerton  t,.  Burrell,  5  M  & 

B    Thomas  „.  Hewes,  2  Cr.  &  M.  530,  n.  Sel.   383;    though    the    decision   m  that 

foi-   CoUen  V    Wright,  7   E.  &  B.  301,  case  was  put  on  the  narrower,  and  some- 

iffimed  in  8   E   &^B.  647.     And  a  sub!  what    unsatisfactory    ground,    that    the 

sfqu^nt    ratification    it    seems    will    not  Pl-ntife  had  not  „o*,>rf  the  defendan 

(always  at  least)  excuse   him.     Rossiter  previous   to   bringing  the   action    of   his 

rSter  8  Wend.  494;   Palmer  v.  Ste-  claim  to  the  character  of  principal  -If 

phens    1    benio,   471. -If  A,  supposing  the  other  party,  after  knowledge  of  the 

Bt^be  agent  for  C  in  the  matter,  enter  true   state    of    the    matter,    elect   to   act 

with  himTnto  a  contract  which  is  illegal  under  the  contract,  ,t  is  clear  that  he  haa 
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*  66    *  agent  is  not  responsible  to  third  parties  for  mere  neglect 

or  omission  in  the  discharge  of  his  duty,  for  they  must 
look  to  the  principal,  (m) 

Whether  an  agent  makes  himself  liable  who  transcends  his 
authority,  or  acts  without  authority,  but  believes  in  good  faith 
that  he  has  such  authority,  may  not  be  absolutely  settled.  It 
must  depend  upon  the  question  whether  he  is  regarded  as  always 
impliedly  warranting  his  possession  of  authority.  Where  an 
agent  fraudulently  misrepresents  his  authority,  with  the  purpose 
of  deception,  there  it  is  as  clear  that  he  is  liable  legally  as  it  is 
that  he  is  liable  morally.  ^  But  where  he  verily  believes  himself 
to  possess  the  authority  under  which  he  acts,  but  is  mistaken  on 
this  point,  then  a  deciding  test  of  his  liability  may  perhaps  be 
found  in  his  means  of  knowledge.  If  he  could  have  known  the 
truth,  and  did  not  through  his  own  fault,  then  he  is  ignorant  by 
his  own  wrong.  And  if  an  injury  is  to  result  from  this  igno- 
rance, either  to  a  third  party  or  to  him,  and  the  third  party  is 
wholly  innocent,  it  ought  to  fall  on  him  who  so  represented  him- 
self as  agent,  because  he  was  not  therein  wholly  innocent.      He 

was  not  guilty  of  intentional  deception,  but  he  was  guilty 

*  67    of  deception  in  fact,  and  if  this  was  caused  *  by  his  want 

of  care  or  want  of  diligence,  or  by  his  negligence  in  any 
way,  he  must  bear  the  burden  of  it.  And  this  is  what  we  should 
infer  from  some  of  the  cases  in  which  it  is  said  that  an  agent  who 
states  that  which  he  does  not  know  to  be  true,  places  himself 
under  the  same  liability  as  one  who  states  what  he  knows  to  be 
not  true.  We  think  this  principle  just,  only  if  it  be  meant  that 
he  is  thus  liable,  who  states  what  he  does  not  know  to  be  true, 
and  by  proper  diligence  and  care  might  have  known  to  be  not 

waived   his   right  to  object   that   it   was  tiff   was  the  real   seller,  and   all   parties 

not  made  originally  with  the  plaintiff  as  then   treated  the   contract   as   one   made 

principal.     In   Rayner  v.  Grote,  15  M.  &  with   the   plaintiff    as    principal    in    the 

W.  359,  the  plaintiff  made  a  written  con-  transaction,  the  plaintiff^  was  entitled   to 

tract  for  the  sale  of  goods,  in  which  he  recover,  and  upon  this  instruction  a  ver- 

described  himself  as  the  agent  of  J.  &  T. :  diet  having  been  rendered  for  the  plain- 

the  buyers   accepted   part   of   the  goods,  tiff,   the   court    held   that   the   case   was 

and    the    plaintiff   (who   in    reality    was  properly  left  to  the  jury,  and  refused  to 

himself  principal  in  the  transaction,  and  disturb' the  verdict. 

not  agent  for  J.  &  T.)  brought  an  action  («)  Colvin  v.  Holbrook,  2  Comst.  126; 

in  his  own  name  against   the  buyers  for  Denny  v.   Manhattan  Co.  2   Denio,   118, 

refusing    to    accept    the   remainder.     At  s.  c.   5   Den.   639;  Brown  v.  Dean,    123 

nisi  prius  the  jury  were  instructed  that  if  Mass.  269;   Feltus  v.  Swan,  62  Miss.  415; 

the  defendants  received  the  first  portion  Labadie  v.  Hawley,  61   Tex.  177;   Brown 

of  goods,  with  knowledge  that  the  plain-  v.  Lent,  20  Vt.  533. 

'  "  Persons  who  induce  others  to  act  on  the  supposition  that  they  have  authority 
to  enter  into  a  binding  contract  on  behalf  of  third  persons,  on  it  turning  out  that  they 
have  DO  such  authority  may  be  sued  for  damages  for  the  breach  of  an  implied  war- 
ranty of  authority."  Cockburn,  C.  J.,  in  Richardson  v.  Williamson,  L.  R.  6  Q.  B.  276, 
279.     See  also  Weeks  c.  Propert,  L.  R.  8  C.  P.  427. 
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*;rue.  But  the  question  still  remains,  whether  the  agent  is  liable 
where  he  himself  has  been  deceived  wholly  without  his  fault,  — 
as  by  a  forged  letter  which  he  could  not  detect.  The  case  must 
be  very  rare  in  fact,  where  one  acting  as  an  agent  is  wholly  with- 
out the  means  of  ascertaining  his  own  agency.  But  we  incline 
to  the  opinion,  as  resting  on  the  better  reason,  that  he  would  still 
be  held.  If  he  and  the  third  party  with  whom  he  deals,  are  both 
perfectly  innocent,  and  a  loss  occurs,  and  a  loss  results  from  his 
want  of  authority,  this  loss  must  fall  somewhere ;  and  it  seems 
just  that  it  should  rest  on  him  who  has  assumed,  innocently  but 
yet  falsely,  that  he  possessed  this  authority.  ^  But  a  party  cannot 
hold  him  liable,  if  the  agent  acted  in  good  faith,  and  the  contract 
and  all  the  facts  were  known  to  that  party,  (vv) 

(m)  Aspinwall  v.  Torrance,  1  Lansing,  facts  are  known  to  both  parties,  and  the 

381.     [Ware    v.    Morgan,    67   Ala.    461;  mistake  is  one  of  law  as  to  the  liability 

Michael   c.   Jones,  84   Mo.  578 ;   Hall   v.  of  the  principal,  the  fact  that  the  principal 

Lauderdale,  46  N.  Y.  70.     In  Michael  v.  cannot  be  held  is  no  ground  for  charging 

Jones,   the   court  say:    "Where   all  the  the  agent  with  liability."] 

1  The  view  taken  in  the  text  is  that  taken  by  most  writers  on  the  subject  of 
agency,  and  seems  logically  consistent.  It  is  generally  admitted  that  an  agent 
impliedly  warrants  that  he  has  authority.  If  so,  he  must  be  liable  for  breach  of  the 
warranty,  however  innocent  of  any  fraud  he  may  have  been  and  whatever  .reason  he 
may  have  had  to  suppose  he  had  authority.  And  the  rule  that  an  agent  warrants  his 
authority  is  usually  stated  broadly  enough  to  cover  every  case.  Collen  v.  Wright, 
8  E.  &  B.  647  ;  Richardson  v.  Williamson,  L.  R.  6  Q.  B.  276 ;  Weeks  <j.  Propert,  L. 
R.  8  C.  P.  427 ;  Firbank's  Ex.  v.  Humphreys,  18  Q.  B.  D.  54 ;  Meek  v.  Wendt,  21  Q. 
B.  D.  126 ;  Aff'd  W.  N.  (1889)  14.  And  see  cases  cited  post  p.  *  68,  note.  But  in  Lilly 
V.  Smaler,  [1892]  1  Q.  B.  456,  where  agents  entered  into  a  contract  on  behalf  of  their 
principals  reciting  that  they  did  so  "  by  telegraphic  authority,"  it  was  held  that  evi- 
dence was  admissible  to  show  that  these  words  were  commonly  adopted  to  negative 
the  implication  of  any  further  warranty  than  that  an  agent  had  received  a  telegram 
which,  if  correct,  authorized  his  action. 

In  Kroeger  v.  Pitcairn,  101  Pa.  311,  it  was  expressly  decided  that  the  agent's  inno- 
cence and  ignorance  (however  justifiable)  of  his  lack  of  authority  did  not  excuse  him 
from  liability.     And  so  in  Bank' of  Hamburg  r.  Wray,  4  Strob.  L.  87. 

On  the  other  hand  in  Polhill  v.  Walter,  3  B.  &  Ad.  114,  the  right  of  action  is  held 
to  be  grounded  on  an  affirmation  of  authority  which  the  one  making  it  knew  to  be 
false  ■  and  if  he  acted  under  an  authority  which  was  forged  but  which  he  believed 
genuine  he  would  not  be  responsible.  While  this  may  have  been  somewhat  qualified 
by  Smout  v  Ilbery,  10  M.  &  W.  1,  Story  seems  not  to  have  been  justified  in  saying  it 
was  "entirely  overthrown"  (Agency  §  263  n.).  Alderson,  B.  in  his  opinion  does 
indeed  say  that  one  who  in  good  faith  represented  himself  as  agent  when  unauthorized 
might  be  liable,  but  this  on  the  ground  that  he  might  and  should  have  used  greater 
di&ence  to  discover  the  extent  of  his  authority.  The  true  principle  he  states'  to  be 
"there  must  be  some  wrong  or  omission  of  right  on  the  part  of  the  agent  in  order  to 
make  him  personally  liable."  The  facts  of  the  case  were  that  the  family  of  Ubery 
was  supplied  with  provisions  by  Smout.  Ilbery  was  lost  on  a  voyage  to  India.  The 
action  was  against  his  widow,  and  the  chief  question  was  whether  slie  was  liable  for 
goods  supplied  her  as  her  husband's  agent,  after  his  death.  It  was  held  that  she  was 
not  as  "there  was  no  mala  fides  on  her  ]3art,  no  omission  to  state  any  fact  within  her 
kno'wledffe  relating  to  it,  and  the  revocation  itself  was  by  the  act  of  God."  Smout  k. 
Hberv  is  approved  in  In  re  Oriental  Bank,  28  Ch.  D.  634,  641.  And  in  McCurdy 
V  Rogers  21  Wis.  197,  it  is  held,  largely  on  the  authority  of  Smout  v.  IHiery,  that  an 
agent  is  not  liable  for  his  want  of  authority  unless  there  is  some  wrong  or  omission 
on  his  part.     See  also  Carriger  v.  Whittington,  26  Mo.  311.  ,,,.., 

As  to  the  measure  of  damages  for  breach  of  the  implied  warranty  of  authority,  see 
Meek  V.  Wendt,  21  Q.  B.  D.  126,  Aff'd.  W.  N.  (1889)  14. 
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*  68  *  The  question  then  occurs,  whether  in  such  a  case  the 

agent  can  be  held  on  the  contract,  and  iu  some  cases  it  has 
*69    been  so  decided.  ^     *Eut  we  think   it  the   better  opinion 

that  the  contract  is  wholly  void.  It  is  not  the  contract  of 
the  principal,  because  he  gave  no  authority  to  the  supposed  agent. 
It  is  not  the  contract  of  the  agent,  for  he  professed  to  act  for  the 
principal.  So,  if  one  forges  a_  signature  to  a  note,  and  obtains 
money  on  that  note,  he  cannot  be  held  on  it  as  on  his  promise  to 
pay.  But  in  all  such  cases  the  supposed  agent  may  be  reached 
in  assumpsit  if  money  be  paid  to  him  or  work  and  labor  done  for 
him  under  such  supposed  contract,  or  in  trespass  for  special 
damages  for  so  undertaking  to  act  for  another  without  authority, 
or  in  some  other  appropriate  action  ;  but  not  on  the  contract  itself. 
An  agent  who  exceeds  his  authority  renders  himself  liable  to 
the  whole  extent  of  the  contract,  although  a  part  of  it  was  within 
his  authority,  {x)  It  may,  however,  be  said,  that  where  an  agent 
exceeds  his  authority,  what  he  does  within  it  is  valid,  if  that  part 
be  distinctly  severable  from  the  remainder.^ 


SECTION  VIII. 

EEVOCATION  OP  AUTHOEITY. 

It  is  a  general  principle,  that  an  authority  is  always  revocable ; 
the  principal  may  at  any  time  put  an  end  to  the  relation  between 

(or)  Thomas   v.  Joslin,   30  Minn.  388;  receive  tlie  note  with  knowledge  that  the 

Feeter  v.  Heath,  II  Wend.  477.  — But  in  authority  has  been  transcended,  the  note 

Johnson  v.  BlasdaJe,  I   Sm.  &  M.  1,  the  will  not  be  void  in  toto,  but  only  for  the 

Court  o£  Appeals  of  Mississippi  held  that  excess   beyond   the   sum   which   was   au- 

if  an  agent  iu  iilling  up  a  blank  note  ex-  thorized. 
ceed  his  authority,  and  the   third   party 

1  The  weight  of  authority  is  now  strongly  in  favor  of  the  view  supported  in  the 
text,  that  an  agent  makmg  a  contract  iu  the  name  of  a  principal  cannot  be  himself 
charged  a,s  contractor,  because  he  lacked  authority  to  bind  his  suppo.sed  principal  l)ut 
must  be  sued  m  tort  for  deceit  or  ou  an  implied  warranty  of  authority.  Jenkins  i. 
Hutchmson  13  y.  B.  744;  Lewis  v.  Nicholson,  18  Q.  B.  503  ;  CoUen  v.  Wright  8  E,  & 
B.  647;  iirbanks  Ex.  o  Ilumphreys,  18  Q.  B.  D.  54;  Senter  v.  Monroe,  77  Cal.  347  ; 

V?n?."^o  ZTS-  '  ^^  ^?.''%V?'  '^^^y^°'  "■  S''''''°"'  30  Conn.  122;  Duncan  v.  Niles 
32  IU.  532;  McHenry  r  Duffield,  7  Blackf.  41  ;  Noyes  v.  Loring,  55  Me.  408;  Bartlett 

oJm  v""'  ,?^  A'"-  ^^*''  i''i"<'>-so°  «■  Lippincott,  47  N.  J,  L.  457  ;  White  ;;.  Madison, 
^^  ^-  ,  I'  ^"°S  "•  Parker,  52  N.  Y.  494;  Baltzen  v.  Kicolay,  53  N.  Y.  467; 
McCurdy  v.  Rogers,  21  Wis.  197.  -^ 

Contrary  decisions  are  Keener  v.  Harrod,  2  Md.  63,  70;  Woodes  v.  Dennett,  9  N.  H. 
55  ;  Weare  t>.  Gove,  44  N.  H  196;  Bay  ;;.  Cook,  2  Zab.  343;  Meech  v.  Smith,  7  Wend. 
3 Id  But  the  decisions  in  New  Jersey  and  New  York  may  be  considered  as  overruled 
by  the  later  cases  m  those  States,  cited  supra. 

m  '  ?°-ool'-  T^?f '  Drumright  v.  Philpot,  16  Ga.  424;  Vanada  v  Hopkins,  1  J.  J, 
Marsh  285 ;  Dickerman  v  Ashton,  21  Minn.  538  ;  Moore  v.  Thompson,  32  Me.  497  ; 
Stowell  V.  Eldred,  39  Wis.  614. 
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himself  and  his  agent  by  withdrawing  the  authority,  unless 
the  authority  is  coupled  with  an  interest,  or  given  for  a  *  val-    *  70 
uable  consideration,  {y)     Notice  of  revocation  is  not  neces- 
sary, where  the  agent  had  only  a  special  authority  to  do  a  special 

T„  ^l^w'^n"-  Cedar  Fall,  &C.R.  Co.  30    Some  of  the  State  courts  have  gone  a 
la.  244;  Phillips  v.  Howell,  60  Ga,  411;     stan   f■,^^ho,.   ;„  n,;„  ,i:_.:.:  ^°,    ,* 

Minneapolis  Bank,  24  Minn. 


Simouton 

216.     It  is  to  be  noticed,  that  many  cases 
which  in  England  might  be  understood  as 
examples  of  an  authority  irrevocable  at 
the  pleasure   of   the    principal,    because 
coupled  with  an  interest,  would  not  iu  this 
country  be  classed  under  that  head,  owing 
to  the  general  adoption  here  of  the  defini- 
tion of  a  "  power  coupled  with  an  interest," 
given   in  Hunt  v.  Rousmanier,  8  Wheat. 
201   [see  post,  note  (of)].     All  such  cases, 
it    seeing,    can    be    considered    instances 
where   the   authority  cannot  be   revoked 
because  of  the  valuable  consideration  mov- 
ing from  the  agent;  as  where  the  agent 
had  begun  to  act  under  the  authority,  and 
would  be  damnified  by  its  recall,  or  where 
the  authority  is  part  of  a  security.    Walsh 
V.  Whitcomb,   2    Esp.    565 ;    Gaussen   v. 
Morton,  10  B.  &  C.  731 ;  Hodgson  v.  An- 
derson, 3  B.  &  C.  842 ;  Broomley  v.  Holland, 
7  Ves.  28 ;  Marryat  v.  Broderick,  2  M.  & 
W.  371 ;  Eltham  v.  Kingsman,  1  B.  &  Aid. 
684 ;   Yates  o.  Hoppe,  9  C.  B.  541 ;  Eeed 
V.  Anderson,  10  Q.  B.  D.   100;    Ware,  J., 
United   States    v.   Jarvis,   2   Ware,   278. 
And  see  Brown  v.  McGrau,  14  Pet.  479, 
495 ;  Story  on  Agency,  §§  466,  467,  468, 
where  the  opinions   of   the  civilians  are 
cited;   but   compare   2   Kent   Com.    644. 
Fabens  w.  The  Mercantile  Bank,  23  Pick. 
330,  seems  to  be  the  case  of  a  power  irre- 
vocable  by  the   principal,   both    because 
given     for     consideration     and    because 
coupled  with   an    interest    iu    the   sense 
of    Chief    Justice    Marshall.       Whether 
after    advances    made    by   a    factor,   his 
authority  to  sell  the  goods  of   the  prin- 
cipal to  the  extent  of  those  advances  is 
revocable  at  the  pleasure  of  the  principal, 
is  a  question  upon  which  the  authorities 
are  not   agreed.     In   Brown   v.  McGran, 
14  Pet.  479,  it  was  held  that  the  authority 
to  sell   is  not   revocable   in  such  a  case. 
The  decisions  in  the  State  courts,   so  far 
as  they   go,  appear  to  be  in  substantial 
agreement   with  Brown  v.  McGran.      If 
the   original   authority,  on   consideration 
of  which   the  advances  were  made,  was 
an  authority  to  sell  at  a  limited  price,  it 
seems  plain  that  the  fact  of  the  advances 
does  not  alter  that  authority.     It  continues 
an  authority  to  sell  on  certain  terms,  and 
as  such,  on  the  doctrine  of  the  Supreme 
Court,   may   be   held    irrevocable  to   the 
extent  of  the  consideration  given  for  it, 
that  is,  to  the  amount  of  the  advances. 


step   further   in  this  direction,  and   held 
that   an   authority  to   sell    at   a    limited 
price   may  be   converted    into  a  general 
authority  to  sell,  by  the  fact  of  advances 
in  conjunction  with  the  fact  of  the  neg- 
lect   of    the  consignor,  after  reasonable 
notice,  to  repay  the  advances.    Hallowell 
V.  Fawcett,  30  la.  491 ;  Davis  v.  Kobe,  36 
Minn.   214;   Howard    v.   Smith,   56  Mo. 
314;   Parker   v.   Brancker,  22   Pick.  40; 
Frothiugham  v.  Everton,   12  N.  H.  239. 
See  also  Blot  v.  Boiceau,   3  Comst.  78 ; 
Mooney  y.  Musser,  45  Ind.  115;  Butter- 
field   I).  Stephens,   59   la.   596;  Dalby  v. 
Stearns,  132  Mass.  230 ;  Hilton  v.  Vander- 
bilt,   82   N.  Y.   591.      This   subject    has 
recently  come  before  the  Court  of  Com- 
mon Bench  in  England  in  Smart  v.  San- 
dars,  5  C.  B.  895,  where  it  was  decided 
that  a  factor's  authority  to  sell  is  revoca- 
ble at  the  will  of  the  consignor,  notwith- 
standing advances  to  the  full  value  and  a 
request   of   repayment  uncomplied    with. 
Brown  v.  McGran  had  been  cited  in  the 
argument;    Wilde,  C.  J.,  delivering  the 
judgment  of  the  court,  said  (p.  918) :   "  la 
the  present  case  the  goods  are  consigned 
to  a  factor  for  sale.     That  confers  an  im- 
plied authority  to  sell.     Afterwards  the 
factor  makes  advances.     This  is  not  an 
authority  coupled  with  an  interest,  but  an 
independent  authority,   and    an    interest 
subsequently    arising.      The   making   of 
such  an  advance  may  be  a  good  considera- 
tion for  an  agreement  that  the  authority  to 
sell  shall  be  no  longer  revocable ;  but  such 
an  effect  will  not,  we  think,  arise  inde- 
pendently  of  agreement.      There   is    no 
authority  or  principle,  in  our  law,  that  we 
are  aware  of,  which  leads  us  to  think  it 
will.     If  such  be  the  law,  where  is  it  to  be 
found  '     It  was  said  in  argument,  that  it 
was   the   common  practice  of  factors  to 
sell,  in  order  to  repay  advances.     If  it  be 
true  that  there  is  a  well-understood  prac- 
tice with  factors  to  sell,  that  practice  might 
furnish  a  ground  for  inferring  that  the 
advances  were  made  upon  the  footing  of 
an  agreement  that  the  factor  should  have 
an  irrevocable  authority   to  sell,  in  case 
the  principal  made  default.     Such  an  in- 
ference might  be  a  very  reasonable  and 
proper   one;   but   it   would   be   an  infer- 
ence  of  fact,   and  not   a     conclusion    of 
law."     See  also  Raleigh  v.  Atkinson,  6 
M.  &  W.  670 ;  Hutchins  ».  Hebbard,  34 
N.  Y.  24. 

71 


*  71  THE  LAW  OP  CONTRACTS.  [BOOK  I. 

act,  and  this  authority  is  exhausted,  {yy)    But  where  third  parties 

have  dealt  with  an  agent  clothed  with  general  powers,  whose  acts 

have  therefore  bound  his  principal,  and  the  principal  revokes  the 

authority  he  gave  his  agent,  such  principal  will  continue 

*  71    to  be  *  bound  by  the  further  acts  of  his  agent,  unless  the 

third  parties  have  knowledge  of  the  revocation,  or  unless 
he  does  what  he  can  to  make  the  revocation  as  notorious  and 
generally  known  to  the  world  as  was  the  fact  of  the  agency,  {z) 
This  is  usually  done  by  advertising,  and  usage  will  have  great 
effect  in  determining  whether  such  principal  did  all  that  was 
incumbent  on  him  to  make  his  revocation  notorious.  And  third 
parties  who  never  dealt  with  such  agent  before  such  revocation, 
if  they,  as  a  part  of  the  community,  were  justified  in  believing 
such  agency  to  have  existed,  and  had  no  knowledge  and  no 
sufficient  means  of  knowledge  of  the  revocation,  may  hold  the 
principal  liable  for  the  acts  of  the  agent  after  revocation ;  (a)  as 
in  the  case  of  a  partnership,  where  the  dissolution  or  change  of 
parties  was  not  properly  made  known,  (h) 

A  revocation  of  authority  may  be  made  either  expressly  or  by 
any  action  in  relation  to  the  subject-matter  which  is  manifestly 
irreconcilable  with  a  continuance  of  the  authority.  (66)  ■'■    And  it 


(yy)  Watts  v.  Kavanagh,  35  Vt.  34.  actual  notice  of   revocation,  or  a  general 

(z)  Hazard   v .   Tredwell,    Stra.    505 ;  notoriety  equivalent   to   notice,  has  been 

u.  Harrison,   12  Mod.    346;    Bul/er,  held  to  exist  in  full  force  in  the  ease  of 

J.,  Salte  V.  Field,  5  T.  R.  215;  Spencer  an  authority  implied  from  cohabitation, 
V.  Wilson,  4  Munf .  130 ;  Morgan  o.  Stell,  joined  vfith  the  previous  sanction  of  acts 
5  Binn.  305 ;  Packer  v.  Hinckley  Works,  of  agency  performed  by  the  person  held 
122  Mass.  484;  Ins.  Co.  v.  McCain,  96  forth  as  wife.  That  the  tradesman  fur- 
U.  S.  84  ,  Meyer  v.  Hehner,  96  111.  400 ;  nishing  the  goods  in  such  a  case  has 
Ulrich  V.  McCormick,  66  Ind.  243 ;  Bras-  knowledge  that  the  woman  is  only  a 
well  V.  Am.  Ins.  Co.  75  N,  C.  8  ;  Claflin  v.  mistress,  does  not  affect  his  right  to 
Lenheim,  66  N.  Y.  301  ;  Fellows  v.  Hart-  notice  of  separation.  Ryan  v.  Sams,  12 
ford,  &c.  Co.  38  Conn.  197.  See  Eadie  v.  Q.  B.  460,  where  Munro  v.  De  Chemant, 
Ashbaugh,  44  la.  519  ;  Hatch  u.  Codding-  4  Camp.  215,  was  commented  on.  Tier 
ton,  95  (J.  S.  48;  Barkley  v.  Rensselaer,  i).  Lampson,  35  Vt.  179. 
&c.  R.  Co.  71  N.  Y.  205.  — Where  an  (a)  See  last  note, 
agency  constituted  by  writing  is  revoked,  (6)  Graham  b.  Hope,  1  Peake,  154; 
but  the  written  authority  is  left  in  the  Parkin  v.  Carruthers,  3  Esp.  248 ;  Ward- 
hands  of  the  agent,  and  he  subsequently  well  v.  Haight,  2  Barb.  549. 
exhibits  it  to  a  third  person,  who  deals  (66)  Potter  v.  Merchants  Bank,  28 
with  him  as  agent  on  the  faith  of  it  N.  Y.  641  ;  Gilbert  ;;.  Hohnes,  64  111.  548  ; 
without  any  notice  of  the  revocation,  the  Meyer  v.  Hehner,  96  111,  400 ;  Rowe  o. 
act  of  the  agent  within  the  scope  of  the  Rand,  Ul  Ind.  206;  Moore  ».  Stone,  40 
authority  will  bind  the  principal.  Beard  la.  259  ;  Wright  ,?;.  Herrick,  128  Mass. 
V.  Kirk,  11  N.  H.  397.     This  necessity  for  240. 

1  If  one  is  appointed  sole  agent  for  a  time  certain,  neither  his  principal's  sale  of 
his  business  before  that  time,  Rhodes  v.  Forwood,  1  App.  Cas.  256  ;  nor  his  bank- 
ruptcy, Orr  D.  Ward,  73  111.  318;  nor  his  discontinuance  from  business  voluntarily, 
entitles  him  to  indemnity,  Ex  parte  Maclure,  L.  R.  5  Ch.  737;  contra,  Lewis  v.  Atlas 
Ins.  Co.  61  Mo.  534;  Vanuxem  u.  Bostwick,  7  Atl.  Rep.  598  (Pa.);  unless  there  is 

72 


CH.   III.] 


AGENTS, 


72 


has  been  held  that  a  principal  revoking  an  authority  may  compel 
the  former  agent  to  deliver  up  the  paper  conferring  authority,  (be) 
A  mere  appointment  of  another  agent  to  do  the  same  thing  is  not 
of  itself  a  revocation  of  the  first  appointment,  (bd) 

The  death  of  the  principal  operates  joer  se  as  a  revocation  of 
the  agency,  (c)     But  not  if  the  agency  is  coupled  with  an 
*  interest  vested  in  the  agent,  (d)     Then  it  survives,  and    *  72 


(ic)  Spear  v.  Gardner,  16  La.  An.  383. 

{bd)  Darrol  v.  Quimby,  11  Allen,  208. 

(c)  Co.  Litt.  §  66;  Hunt  u.  Kousma- 
nier,  8  Wheat.  201 ;  Watson  v.  King,  4 
Camp.  272;  Lepard  o.  Vernon,  2  Ves. 
&  B.  51 ;  Smout  v.  Ilbery,  10  M.  &  W.  1  ; 
Buxton  V.  Jones,  1  Man.  &  G.  84 ;  Cam- 
panari  v.  Woodburn,  15  C.  B.  4 ;  Rigs  v. 
Cage,  2  Humph.  (Teun.)  350;  Ferris  v. 
Irvmg,  28  Cal.  645;  Turnan  v.  Temke, 
84  111.  286  ;  Lincoln  v.  Emerson,  108  Mass. 
87 ;  Clayton  v.  Merritt,  52  Miss.  353 ; 
Weber  v.  Bridgman,  1 13  N.  Y.  600 ;  Davis 
V.  Windsor  Bank,  46  Vt.  728.  In  Cassi- 
day  V.  McKenzie,  4  W.  &  S.  282 ;  Dick  v. 
Page,  17  Mo.  234 ;  and  Ish  v.  Crane,  8  Ohio 
St.  520,  it  was  held,  in  opposition  to  the 
current  of  authority,  that  a  payment  made 
by  an  agent,  after  the  death  of  his  prin- 
cipal, he  being  ignorant  thereof,  was  valid 
as  an  act  of  agency.  See  also  Garrett  v. 
Trabue,  82  Ala.  227  ;  s.  0.  sub  nom.  Davis 
I).  Davis,  93  Ala.  173.  Lunacy  of  the  prin- 
cipal revokes,  but  the  better  opinion  (ac- 
cording to  Ch.  Kent,  2  Com.  645)  is,  that 
the  fact  of  the  existence  of  lunacy  must 
have  been  previously  established  by  inqui- 
sition before  it  could  control  the  operation 
of  the  power ;  and  see  Bell,  Com.  on  the 
Laws  of  Scotland,  §  413. — In  Davis  v. 
Lane,  10  N.  H.  156,  it  was  held,  that  the 
authority  of  an  agent,  where  the  agency 
is  revocable,  ceases,  or  is  suspended,  by 
the  insanity  of  the  principal,  or  his  inca- 
pacity to  exercise  any  volition  upon  the 
subject-matter  of  the  agency,  in  conse- 
quence of  an  entire  loss  of  mental  power  ; 
but  that  if  the  principal  has  enabled  the 
agent  to  hold  himself  out  as  having  author- 
ity, by  a  written  letter  of  attorney,  or  by 
a  previous  employment,  and  the  incapacity 
of  the  principal  is  not  known  to  those  who 
deal  with  the  agent  within  the  scope  of 
the  authority  he  appears  to  possess,  the 
principal  and  those  who  claim  under  him 


may  be  precluded  from  setting  up  the 
insanity  as  a  revocation.  The  court  in 
this  case  also  held,  that  the  principle, 
that  insanity  operates  as  a  revocation, 
ca,unot  apply  where  the  power  is  coupled 
with  an  interest,  so  that  it  can  be  exer- 
cised in  the  name  of  the  agent.  Whether 
it  is  applicable  to  the  case  of  a  power 
which  is  part  of  a  security,  or  executed 
for  a  valuable  consideration,  was  left 
undecided.  Similar  decisions  are  Drew 
V.  Nunn,  4  Q.  B.  D.  661 ;  Matthiesson  v. 
McMahon,  38  N.  J.  L.  536.  See  Jones  v. 
Noy,  2  Myl.  &  K.  125  ;  Waters  v.  Taylor, 
2  Ves.  &  B.  301;  Huddlestone's  case,  2 
Ves.  Sen.  34,  1  Swanst.  514,  n. ;  Sayer  v. 
Bennet,  1  Cox's  Cas.  107.  —  Bankruptci/ 
of  the  principal  revokes  the  authority. 
i^arker  v.  Smith,  16  East,  382;  Miuett 
V,  Forrester,  4  Taunt.  541  ;  Pearson  v. 
Graham,  6  A.  &  E.  899.  —  [But  not  as  to 
third  parties  who  deal  with  the  agent  in 
ignorance  of  the  bankruptcy.  Ex  parte 
Snowball,  L.  R.  7  Ch.  534,  548.]  —  .Car- 
riage of  feme  sole  principal  revokes.  White 
V.  Gifford,  1  Eul.  Abr.  Aulhoritie  E.  pi.  4; 
Charnley  v.  Winstanley,  5  East,  266.  But 
generally  otherwise  now  by  statute. 

{d)  See  ante,  y.  *  70,  n.  (y).  Hunt  v. 
Rousmanier,  8  Wheat.  201 ;  Merritt  v. 
Lynch,  68  jle.  94;  Bergen  v.  Bennett, 
1  Caines's  Cas.  1 ;  Smyth  v.  Craig,  3  W. 
&  S.  14 ;  Cassiday  v.  McKenzie,  4  W.  & 
S.  282  ;  Knapp  v.  Alvord,  10  Paige,  205. 
The  important  question  is  what  consti- 
tutes an  authority  coupled  with  an  interest; 
and  here  there  is  some  diversity  in  judi- 
cial definition.  In  Hunt  v.  Rousmanier, 
8  Wheat,  201,  it  was  held  {Marshall,  C,  J., 
giving  the  opinion  of  the  court),  that  the 
mterest  which  can  protect  a  power,  after 
the  death  of  the  person  who  creates  it, 
must  be  an  interest  in  the  thing  itself  on 
which  the  power  is  to  be  exercised,  and 
not  an  interest  in  that  which  is  produced 


an  agreement  to  pay  the  agent  a  certain  sum  if  he  lost  his  place.  Ex  parte  Logan,  L,  R, 
9  Eq,  149,  Nor  is  a  broker  who  was  to  find  a  purchaser  of  land  within  a  month,  and 
whose  agency  is  revoked  before  the  end  of  the  month,  entitled  to  his  commission, 
though  he  found  the  purchaser  within  the  month.  Brown  v.  Pforr,  38  Cal.  550.  But 
see  Kaufman  v.  Manufacturing   Co.  78  la.  679;   Warren,  &c.  Co,  v.  Holbrook,   118 

N.  y.  586. 
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the  agent  may  do  all  that  is  necessary  to  realize  his  interest 
and  make  it  beneficial  to  himself.  Such  an  agency  is  not  revo- 
cable at  the  pleasure  of  the  principal  in  his  lifetime,  (e)  and  if 
the  agent  dies  the  agency  passes  over  to  his-  representatives,  {f) 
To  determine  vyhether  the  agency  be  thus  irrevocable,  it  is  an 
important  if  not  a  decisive  question,  whether  the  act  authorized 
could  be  performed  by  the  agent  in  his  own  name,  or  only  by 
him  as  an  agent,  and  in  the  name  of  the  principal.  In  the  first 
case,  if  an  interest  were  coupled  with  the  agency,  the  authority 
would  survive  the   death  of   the  principal,  and   the  agent 

*  73    might  perform  *  the  act  in  the  same  manner  after  the  death 

as  before.  In  the  latter  case,  as  he  could  no  longer  use  the 
name  of  the  principal,  for  the  obvious  reason  that  one  who  is  dead 
can  no  lomjer  act,  it  would  seem  that  his  right  must  be  limited 
to  that  of  requiring  the  representatives  of  the  deceased  to  per- 
form the  act  necessary  for  his  protection. 

Unless  the  authority  is  thus  coupled  with  an  interest,  it  would 
seem  the  word  "  irrevocable  "  does  not  take  away  the  power  of 
revocation.  (/) 

The  revocation  is  not  prevented  by  any  interest  in  the  money 
to  come  from  the  exercise  of  the  authority  ;  i  but  the  interest 
must  be  in  the  property  on  which  the  power  is  to  be  exercised.  (Jy) 

The  authority  is  revoked  by  the  death  of  the  agent.  '^     Hence, 

by  the  exercise  of  the  power. —In  Smart  made   available   after    the   death   of  the 

V.  Sandars,  5  C.  B   895,  917,  Wilde,  C.  J.,  principal,  by  entering  up  judgment  within 

said  that,  "  Where  an  agreement  is  entered  the  term  and  vacation  in  which  the  death 

into  jn  a  sufBcient  consideration,  whereby  occurred.      Lord   Holt,   Oades   v.   Wood- 

au  authority  is  given  for  the  purpose  of  ward,   1    Salk.   87  ;    Fuller  v.   Jocelyu,  2 

securing  some  benefit  to  the  donee  of  the  Stra.  882  ;  Heapy  v.  Parris,  6  T.  R.  368. 

authority,  such  an  authority  is  irrevoca-  (e)  Gaussen  v.  Morton,  10  B.  &  C.  731 ; 

ble.     This   is  what  is  usually  meant   by  Walsh  v.  Whitcorab,  2  Eap.  565  ;  Allen  v. 

an  authority  coupled  with  an  interest :  "  Davis,  8  Eng.  (Ark.)  29.    See   also  Mar- 

—  that  is,  irrevocable  except  by  the  death  field  v.  Goodhue,  3  Comst.  62  ;    Houghtal- 

of  the  principal;  for  the  dictum,  as  the  ing  o.  Marvin,   7   Barb.  412;    Wilson  v. 

whole  case  shows,  is  to  be  taken  in  con-  Edmonds,  4  Foster  (N,  H.),  517. 

nection  with  the  doctrine,  understood  still  (/)  2  Kent  Com.  643. 

to  prevail  in  England,  on  the   authority  (ff)  Chambers  v.  Seay,   73  Ala   372- 

of  Lord  Ellenhorough,  m  Watson  i:  King,  Frink   v.    Roe,    70  Cal.   296  ;    Walker  v. 

4  Camp.  272,  that  death  revokes  even  a  Denisou,  86  111.   142  •  McGregor  v  Gard- 

power    coupled   with    an    interest.       See  ner,  14   la.  326;  Attrill   v    Patterson  58 

ante  note  (,/).     A  warrant  of  attorney  to  Md.   226 ;    Blackstone  c.  Buttermore,' 53 

confess  judgment   is  not  revocable;   and  Pa  266. 

though   determinable    by    death,   yet,    at  (fg)  Hartley's    Appeal,    53   Penn.    St. 

common  law,  as  a  judgment  entered  up  202;    Barr    v.    Schroeder     32   Cal    609- 

durmg  any  term,  or  the   subsequent  va-  Blackstone  v.   Buttermore    53   Penn    St! 

catmn,  related   to   the  first   day  of   such  286. 
term,   a   warrant   of  attorney   might   be 

>  As  by  way  of  a  commission,  in  the  surplus  proceeds  of  land  to  be  sold.  Hawley 
y.  t?mith,45  Ind  183.  Or  byway  of  payment  for  collecting  a  debt.  Flanagan  v. 
Jirown,  70  Cal.  254.  "■ 

2  Adriance  v.  Rutherford,  57  Mich.  170.    Similarly  the  death  of  an  agent  with  the 
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if  a  firm  be  the  agent,  and  one  of  them  dies,  his  estate  cannot  be 
charged  for  the  subsequent  misuse  of  the  authority  by  the'  sur- 
viving partner.  (/A) 


SECTION  IX. 

HOW  THE  PRINCIPAL  IS  AFFECTED  BY  THE  MISCONDUCT  OF  HIS 

AGENT. 

A  principal  is  liable  for  the  fraud  or  misconduct  of  his  agent, 
so  far,  that,  on  the  one  hand,  he  cannot  take  any  benefit  from 
any  misrepresentation  fraudulently  made  by  his  agent,  although 
the  principal  was  ignorant  and  innocent  of  the  fraud  ;(^)  and 
on  the  other  hand,  if  the  party  dealing  with  the  agent  suffer 
from  such  fraud,  the  principal  is  bound  to  make  him  compen- 
sation  for   the   injury   so   sustained ;  (/i)  and  this  although  the 

ijh)  Johnson  v.  Wilcox,  25  Ind.  182.  know  it.  But  as  to  the  ci\-il  effect  of 
Ig)  Attorney-General  v.  Ansted,  12  M.  vitiating  the  contract  made  upon  that 
&  W.  520 ;  Fitzherbert  v.  Mather,  1  T.  R.  false  representation,  I  have  no  doubt 
12;  Seaman  i-.  Fonereau,  2  Stra.  1183;  whatever  that  it  would  vacate  it  just  as 
Fitzsimmons  v.  Joslin,  21  Vt.  129.  "I  much,  with  the  ignorance  of  tlie  principal, 
have  no  doubt  that  if  an  agent  of  a  party,  as  if  he  were  charged  with  Icuowing  it, 
say  of  Mr.  Attwood  in  this  case,  without  and  as  if  the  agent  had  been  an  agent  for 
his  knowledge,  made  a  wilfully  false  this  purpose."  Lord  Brougham  in  Attwood 
representation  to  the  British  Iron  Com-  v.  Small,  6  CI.  &  F.  448.  See  also  Taylor 
pany,  upon  which  representation  they  i.  Green,  8  C.  &P.  316;  Olmsted  c.  Hot- 
acted  '  adhibentes  fidem,'  and  on  that  confi-  ailing,  1  Hill  (N.  Y.),  317 ;  Veazie  v.  Wil- 
dence  had  formed  a  contract,  —  I  have  liams,  8  How.  134,  s.  c.  3  Story,  611; 
no  hesitation  whatever  in  saying,  tliat  Smith  v.  Tracy,  36  N.  Y.  79. 
against  that  contract,  equity  would  relieve  (A)  Holt,  C.  J.,  in  Hern  v.  Nichols,  1 
just  as  much  as  if  there  was  the  scienter  Salk.  289,  and  Eilenborough,  C.  J.,  in 
of  the  principal  proved;  because  it  is  not  Crockford  v.  Winter,  1  Camp.  124,  lay 
a  question  of  criminal  responsibility  which  down  the  broad  doctrine  that  a  principal 
is  here  raised  by  the  facts.  The  agent  is  answerable  civiliter,  though  not  crinti- 
conld  not  commit  the  principal  to  any  naliter,  for  the  fraud  of  his  agent.  Jef- 
criminal  purpose,  if  the  principal  did  not  frey  v.  Bigelow,  13  Wend.  518,  illustrates 
know  it,  and  had  not  either  given  him  an  the  general  doctrine.  There  the  defend- 
authority  or  adopted  his  act  when  he  did  ants  had    been  in  partnership  with  one 

power  of  substitution,  revokes  the  authority  of  a  substitute.  Lehigh  Coal  Co.  v. 
Mohr,  83  Pa.  228.  See  Jackson  Ins.  Co.  v.  Partee,  9  Heisk.  296.  But  in  case  of  the 
agent's  death,  as  in  case  of  the  principal's,  if  the  power  was  coupled  with  an  interest 
it  win  survive  and  pass  to  the  agent's  representatives.  Lewis  v.  Wells,  50  Ala.  198; 
Merrin  v.  Lewis,  90  111.  505;  Harnickell  v.  Orndorff,  35  Md.  341.  Insanity  of  tlie 
agent  likewise  terminates  an  agency.  Eowe  v.  Rand,  111  Ind.  206;  Salisbury  v.  Bris- 
bane, 61  N.  Y.  617.  Or  his  bankruptcy.  Hudson  v.  Granger,  5  B.  &  Aid.  27; 
Audenried  v.  Betteley,  8  Allen,  302.  Or  severance  of  the  interest  of  two  joint  princi- 
pals. Rowe  V.  Rand,  1 1 1  Ind.  206.  War  between  the  State  where  the  principal  is 
domiciled  and  that  where  the  agent  is  domiciled  terminates  an  agency.  Insurance 
Co.  V.  Davis,  95  U.  S.  425 ;  Howell  v.  Gordon,  40  Ga  302 ;  Blackwell  v.  "ffillard,  65 
N.  C.  555.  See  contra,  Sands  ».  New  York  Ins.  Co.,  50  N.  Y.  626  ;  Darling  v.  Lewis, 
11  Heisk.  125.     See  also  Manhattan  Ins.  Co.  u.  "Warwick,  20  Gratt.  614. 
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*  74  *  principal  be  innocent,  (i)  provided  the  agent  acted  in  the 
matter  as  his  agent,  and  distinctly  within  the  line  of  the 
business  intrusted  to  him.  (k)  And  though  there  be  no  actual  fraud 
on  the  part  of  the  agent,  yet  if  he  makes  a  false  representation 
as  to  matter  peculiarly  within  his  own  knowledge,  or  that  of  his 
principal,  and  thereby  gets  a  better  bargain  for  his  principal, 
such  principal,  although  innocent,  cannot  take  the  benefit  of  the 
transaction.  ^     But  the  third  party  may  rescind  the  contract,  and 


Hunt,  for  speculation  in  sheep,  they  con- 
tributiug  funds,  and  he  time  and  services. 
Hunt  purchased  some  sheep  diseased  with 
the  scab,  knowing  the  fact,  and  mixed 
them  with  a  larger  number  belonging 
to  the  partnership.  Subsequently  Hunt 
assigned  his  interest  to  defendants,  who 
employed  W.  to  sell  the  sheep.  The  flock 
was  purchased  from  S.  by  the  plaiutiff, 
and  mixed  with  the  sheep  he  before 
owned.  The  scab  broke  out  among  them 
and  destroyed  many  sheep,  of  his  old 
stock  as  well  as  of  those  purchased  from 
S. ;  and  considerable  expense  was  incurred 
in  the  attempt  to  arrest  the  disease.  S. 
was  aware  of  the  infected  condition  of  the 
flock,  but  no  actual  knowledge  was  proved 
upon  the  defendants.  Held,  that  the 
plaintiff  was  entitled  to  maintain  his 
action,  and  could  recover  damages  for  the 
loss  both  of  the  sheep  purchased  and  of 
the  other  sheep  receiving  the  infection, 
and  all  other  damages  necessarily  and 
naturally  flowing  from  the  act  of  the 
defendants'  agent,  Semble,  the  liability 
of  the  defendants  would  have  been  the 
same  if  S.  had  been  ignorant  of  the  state 
of  the  flock ;  the  knowledge  of  Hunt  when 
he  bought  the  diseased  sheep  being  con- 
structively the  knowledge  of  his  partners, 
and  his  assignment  of  his  interests  to  the 
defendants,  before  the  sale  to  the  plain- 


tiff, making  no  difference,  as  to  their 
responsibility.  See  also  Johnston  v.  South- 
Westeru  Railroad  Bank,  3  Strob.  Eq. 
263  ;  Mitchell  v.  Mims,  8  Tex,  6 ;  Udell  ;•. 
Atherton,  7  H.  &  N.  172;  Sweetland  v. 
in.  &c.  Tel.  Co.  27  la.  433;  Fawcett 
V.  Bigley,  59  Pa.  411. 

(i )  Irving  V.  Motley,  7  Bing.  543 ;  Doe 
V.  Martin,  4  T.  R.  39,  66;  Edwards  v. 
Footner,  1  Camp.  530.  Where  an  attor- 
ney's clerk  had  simulated  the  court  seal 
upon  a  writ,  by  taking  an  impression 
from  the  seal  upon  another  writ,  the  writ 
and  all  proceedings  thereon  were  set  aside, 
and  the  attorney,  although  personally 
blameless,  was  compelled  to  pay  the  costs. 
Dunkley  v.  Farris,  U  C.  B.  457,  285; 
Hunter  c.  Hudson  River,  &c.  Co.,  20  Barb. 
493. 

(k)  Peto  V.  Hague,  5  Esp.  135  ;  Huck- 
man  v.  Fernie,  3  M.  &  W,  505. — In 
Woodin  V.  Burford,  2  Cr.  &  M.  392,  Bai/- 
tey,  B.,  said :  "  What  is  said  by  a  servant 
is  not  evidence  against  the  master,  unless 
he  has  some  authority  given  him  to  make  the 
representation."  It  is  not  meant,  as  the 
case  shows,  that  there  must  be  an  express 
authority  to  make  that  particular  repre- 
sentation ;  but  the  authority  may  be 
implied  as  incident  to  a  general  authority. 
Sharp  V.  New  York,  40  Barb.  256. 


1  A  principal  is  liable  for  the  false  and  fraudulent  representations  of  his  agent 
made  in  the  course  of  the  agent's  performance  of  his  agency,  as  he  is  for  other  torts 
of  his  agent  under  similar  circumstances,  by  the  doctrine  of  respondeat  superior. 
Borwick  ".  English  Joint  Stock  Banking  Co.  L.  R.  2  Ex.  259;  MacKay  v.  Com- 
mercial Bank,  L.  R.  5  P.  C.  394 ;  Lynch  u.  Mercantile  Trust  Co.  18  Fed.  Rep.  486 ; 
City  Nat.  Bank  u.  Dun,  51  Fed.  Rep.  160;  Wolfe  v.  Pugh,  101  Ind.  293;  Rhoda  v. 
Anuis,  75  Me.  17;  Lamm  v.  Port  Deposit,  &c.  Assoc.  49  Md.  233;  Griswold  v.  Gebbie, 
126  Pa.  3.).i.  See  also  Jewett  v.  Carter,  132  Mass.  335;  Eilenberger  v.  Protective 
Mutual  Ins.  Co.  89  Pa.  464 ;  Tagg  v.  Tennessee  Nat.  Bank,  9  Heisk.  479  ;  Law  v. 
Grant,  37  Wis.  548.  A  contrary  decision  is  Kennedy  v  McKay,  43  N.  J.  L.  288. 
And  see  Weir  v.  Bell,  3  Ex.  D.  238. 

In  British  Mutual  Banking  Co.  v.  Charnwood,  &c.  Ry.  Co.  18  Q.  B.  D.  714,  the 
secretary  of  the  defendant  company  answered  questions  which  were  put  to  him  as 
secretary,  as  to  the  validity  of  certain  debenture  stock.  He  was  held  out  by  the  defend- 
ants as  the  proper  person  to  answer  such  questions.  The  answers  he  gave  were  false 
and  fraudulently  made  for  his  own  benefit.  The  defendants  did  not  benefit  bv  his 
false  stritfHients.  It  was  held  by  the  Court  of  Appeal  (reversing  the  decision  o'f  the 
Queen's  Bench  Division)  that  the  defendants  were  not  liable  because  the  secretary 
was  acting  for  his  own  benefit.  This  decision  seems  to  be  at  variance  with  the  priu- 
76 
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recover  back  any  money  he  may  have  paid  the  principal,  by 
reason  of  his  confidence  in  such  misrepresentation.  (/)  And  it 
has  been  held,  that  if  an  agent,  permitted  by  his  principal  to 
hold  himself  out  as  owner  of  land,  sells  it  for  the  agent's  own 
interest,  the  sale  binds  the  principal.  («)  The  declarations  of 
an  agent  are  not  admitted  as  evidence  against  his  principal, 
unless  they  are  a  part  of  the  res  gestae.  (Im) 


SECTION  X. 

OF  NOTICE  TO   AN  AGENT. 

A  principal  is  affected  by  notice  to  his  agent,  respecting  any 
matter   distinctly  within   the   scope    of   his   agency,    when  the 
notice  is  given  before  the  transaction  begins,  or  before  it 
is  so  far  *  completed  as  to  render  the  notice  nugatory,  (m)    *  75 

(/)  Willes  V.  Glover,  4  B.  &  P.  14 ;  Ash-  St.  256  ;  Day  v.  ■Wamsley,  33  Ind.  145  • 

hurst,  J.,  Fitzherbert  v.   Mather,  1  T.  R.  Chouteau  v.  AUen,  70  Mo.  290.    Notice  to 

16;    Franklin    v.    Ezell,    1   Sneed,  497;  one  of  several  joint  purchasers,  whatever 

National  Exchange  Co.  v.  Drew,  2  Macq.  be  the  nature  of  the  estate  they  take,  is 

103 ;  Carpenter  v.  Amer.  Ins.  Co.,  1  Story,  not  in  general  notice  to  the  rest,  unless  he 

57.    And  it  seems  the  purchaser,  without  who  receives  the   notice  be  their  agent; 

rescinding    the^   contract,  may    maintain  and  where  notice  wa-s  given  to  a  husband, 

case    for    deceit     against   the   principal,  at  the  time  of  taking  a  conveyance  of 

Fuller  V.  Wilson,  3  Q.  B.  58.  lands    to   himself   and  wife,  of  a  prior 

(//)  Calais  Co.   i^.  Van   Pelt,  2  Black,  unregistered  mortgage,  it  was  held  not  to 

372.  operate  as  notice  to  the  wife,  so  as  to  give 

(?m)  Green  v.  Gonzales,  2  Daly,  412.  the  mortgage  a  preference  in  respect  to 

(m)  Bank    of  U.   S.  v.   Davis,  2  Hill  her  title;  especially  as  she  had  paid  the 

(N.  Y.),  451  ;  Owens  v.  Roberts,  36  Wis.  consideration  for  the  conveyance  out  of 

258 ;   Farmer  v.  Willard,   71    N.  C.  284.  her  separate  estate.     Snyder  v.  Sponable, 

And  see  Hinton  v.  Citizens'  Ins.  Co.,  63  1  Hill  (N.  Y.),  567;  s.  c.  affirmed  m  error, 

Ala.    488  ;    Sooy    v.    State,    12    Vroom,  7   Hill,    427.     It    seems    a    principal    is 

394 ;   Houseman  v.  Girard  Ass.  81  Penn.  chargeable  with  notice  of  what  is  known 

ciples  laid  down  in  the  cases  cited  above,  and  to  be  open  to  criticism.  Since  the  agent 
had  authority  to  answer  such  questions  he  was  acting  within  the  scope  of  his  author- 
ity. What  his  motive  was  in  committing  a  tort  while  exercising  his  authority  or  who 
benefited  by  the  tort  seem  immaterial.  See  Bishop  v.  Balkis,  Consolidated  Com- 
pany, 25  Q.  B.  D.  77,  84;  City  Nat.  Bank  v.  Dun,  51  Fed.  Rep.  160;  Western  &c.  R. 
R.  Co  V.  Franklin  Bank,  60  Md.  36;  Reynolds  v.  White,  13  S.  C.  5. 

Instead  of  suing  for  the  tort,  one  defrauded  by  the  false  and  fraudulent  repre- 
sentations of  an  agent  may  tender  back  what  he  has  received  by  the  bargain  and 
rescind  it.     Marsh  v.  Buchan,  46  N.  J.  Eq.  595 ;  McKinnon  v.  Vollmar,  75  Wis.  82. 

If  the  principal  fraudulently  conceals  from  the  agent  material  facts  in  order  that 
the  latter  may  innocently  make  representations  which  the  principal  knows  to  he  false, 
the  principal  is  liable  in  deceit  to  one  defrauded  by  such  representations.  Ludgater  v. 
Love,  44  li.  T.  Rep.  (n.  s.)  694.     And  see  Blackburn  v.  Haslam,  21  Q.  B.  D.  144. 

A  more  difficult  question  arises  where  both  parties  are  innocent  of  any  fraud,  but 
the  agent  makes  representations  in  good  faith  which  the  principal  could  not  have 
made  without  fraud.     See  ante  pp.  *  61,  note  («),  *  73,  note  (A). 
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The  notice  to  the  agent  may  be  implied  as  well  as  express. 
Knowledge  obtained  by  the  agent  in  the  course  of  that  very 
transaction  is  notice ;  ^  and  it  has  been  said,  that  knowledge 
obtained  in  another  transaction,  but  so  short  a  time  previous 
that  the  agent  must  be  presumed  to  recollect  it,  is  also  notice 
affecting  the  principal ;  (»)  but  this  is  questionable.  ( o)  ^     This 

to  a  sub-agent,  how  many  degrees  soever  1  Chanc.  Cas.  34;  Wigg  v.  Wigg,  1  Atk. 

removed,  such  sub-agent  being  appointed  384. 

by  his  authority.     See  Boyd  v.  Vander-  (n)  Lord  Longdate,  M.  R.,  Hargreaves 
kemp,  1  Barb.  Ch.  287.     As  to  the  time  ti.  Rothwell,  1  Keen,  159.    And  see  Mount- 
when  notice  may  be  given,  see  Tourville  ford  v.  Scott,  3  Madd.  34. 
V.  Naish,  3  P.    Wms.  307 ;  Story  v.  Lord          (o)  N.   Y.   Cent.    Ins.  Co.  v.  National 
Windsor,  2  Atk.  630 ;  More  u.  Mayhew,  Ins.  Co.  20  Barb.  468. 

'  Knowledge  of  a  managing  tenant  in  common  affects  his  co-tenants,  Ward  v. 
Warren,  82  N.  Y.  265  ;  and  of  an  attorney  of  the  intention  of  an  insolvent  to  commit 
a  fraud  under  the  bankrupt  law  is  imputable  to  his  client,  Rogers  v.  Palmer,  102  U.  S. 
263 ;  but  a  wife  is  not  affected  by  her  husband's  knowledge  of  incumbrances  on 
land  purchased  by  her,  Pringle  v.  Dunn,  37  Wis.  449.  So  a  buyer's  intention,  known 
to  a  seller's  agent,  to  evade  a  liquor  law,  affects  the  seller,  Suit  v.  Woodhall,  113  Mass. 
391;  but  contra,  Stanley  v.  Chamberlin,  10  Vroom,  565,  affirmed  in  11  Vroom,  379, 
to  the  effect  that  a  principal,  without  actual  knowledge  of  the  proposed  illegal  use 
of  property,  could  disown  the  agent's  act  and  recover  for  such  use.  See  further, 
Hoover  v.  Wise,  91  U.  S.  308;  Greentree  v.  Rosenstock,  61  N.  Y.  583;  Farrington  o. 
Woodward,  82  Penn.  St.  259 ;  Tagg  v.  Tennessee  Bank,  9  Heiskell,  479.  —  K. 

^  There  is  great  conflict  of  authority  as  to  whether  the  principal  is  chargeable 
with  the  knowledge  of  his  agent  acquired  before  the  agency  or  while  the  agent  is  not 
acting  as  such.  In  the  following  cases  he  is  held  not  to  be  ;  Mouutford  v.  Scott,  3 
Madd.  34;  I  Turn.  &  Russ.  274;  Hiern  v.  Mill,  13  Ves.  Jr.  114;  Pepper  v.  George,  51 
Ala.  190;  Rentou  v.  Monnier,  77  Cal.  449;  Piatt  «.  Birmingham  Axle  Co.  41 
Conn.  255 ;  Campbell  v.  Benjamin,  69  111.  244  ;  Sooy  v.  State,  41  N.  J.  L.  394 ;  Weisser 
V.  Denison,'  10  N.  Y.  68;  Hou.seman  v.  Girard,  &c.  Assoc.  81  Pa.  256;  Barbour  c/. 
Wiehle,  116  Pa.  308;  Wells  v.  American  Exjjress  Co.  44  Wis.  342. 

On  the  other  hand  it  is  held  that  the  principal  is  so  chargeable,  at  least  if  the  knowl- 
edge in  question  was  so  recently  acquired  as  to  be  presumably  present  to  the  agent's 
mind,  when  he  acted  as  such,  in  Dresser  o.  Norwood,  17  C.  B.  (n.  s.)  466 ;  Holland  v. 
Hart,  L.  R.  6  Ch.  678;  Cave  v.  Cave,  15  Ch.  D.  639;  The  Distilled  Spirits,  11  Wall. 
356  ;  (and  see  Peters  v.  Bain,  133  U.  S.  670,  697) ;  Whitten  v.  Jenkins,  34  Ga.  305  ;  Day 
V.  Wamsley,  33  Ind.  145 ;  Yerger  v.  Barz,  56  la.  77  ;  Lunt  v.  Neeley,  67  la.  97 ;  Fair- 
field Savings  Bank  v.  Chase,  72  Me.  226 ;  Suit  v.  Woodhall,  113  Mass.  391  ;  Sartwell  v. 
North,  144  Mass.  188  ;  Campau  u.  Konan,  39  Mich.  362  ;  Wilson  v.  Minn.,  &c.  Assoc. 
36  Minn.  112 ;  Chouteau  v.  Allen,  70  Mo.  290 ;  (see  also  Bank  of  Commerce  v.  Hoeber, 
88  Mo,  37) ;  Scripture  v.  Francestown  Soapstone  Co,  50  N.  H.  571 ;  Willard  o.  Denise,  26 
At.  Rep.  29  (N,  J  ) ;  Hyatt  v.  Clark,  U8  N,  Y,  563 ;  Shafer  v.  Phoenix  Ins.  Co.  53  Wis. 
361 ;  Renier  v.  Dwelling  House  Ins.  Co.  74  Wis,  89, 

The  reason  generally  given  for  charging  the  principal  with  notice  is  that  it  is  the 
duty  of  the  agent  to  communicate  to  his  prmcipal  the  knowledge  he  has  of  the  subject- 
matter  of  the  agency.  And  in  the  latter  class  of  cases  it  is  said  that  he  is  bound  to  do 
so  irrespective  of  when  the  information  was  acquired,  and  that  he  is  presumed  to  dis- 
charge this  duty.  This  reasoning  is  not  applicable  where  the  agent  ought  not  to 
disclose  the  information  he  possesses,  or  where  he  certainly  will  not  do  so,  and  such 
cases  are  excepted  from  the  rule  charging  the  principal  with  notice.  An  illustrative 
case  where  the  agent  ought  not  to  disclose  the  information  he  possesses  is  when  he 
being  an  attorney  acquired  it  confidentially  from  a  former  client.  The  Distilled 
Spirits,  11  Wall.  356,  367 ;  Ford  v.  French,  72  Mo.  250.  See  also  Pepper  v.  George, 
51  Ala.  190;  Abel  v.  Howe,  43  Vt.  403.  The  ordinary  instance  of  the  second  excep- 
tion is  where  the  agent  is  endeavoring  to  commit  an  independent  fraud  for  his  own 
benefit  or  has  an  interest  antagonistic  to  his  principal.  Here,  too,  the  principal  is  not 
bound  by  the  agent's  knowledge.  Cave  v.  Cave,  15  Ch  D.  639;  Kettlewell  v.  Watson, 
21  Ch.  D,  68.1,  707  ;  Freukel  ,'.  Hudson,  82  Ala.  158;  Wickersham  v.  Chicago  Zinc  Co, 
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matter  has  been  most  discussed  in  cases  where,  in  consequence 
of  the  employment  of  solicitors  or  counsel  in  the  purchase  of 
real  estate,  the  question  has  arisen  how  far  the  clients  are 
affected  with  notice  of  incumbrances,  or  defects  of  title,  which, 
by  a  more  or  less  strong  presumption,  must  be  taken  to  have 
come  to  the  knowledge  of  their  agents.  Two  propositions  seem 
to  be  well  settled :  the  first,  that  the  notice  to  the  solicitor,  to 
bind  the  client,  must  be  notice  in  the  same  transaction  in  which 
the  client  employs  him,  or  at  least,  during  the  time  of  the 
solicitor's  employment  in  that   transaction ;  {p)  the  other,  that 

(p)    Wigram,  V.  C.  Fuller  v.  Benuett,  Warrick    v.    "Warrick,    3   Atk.    294.     In 

2  Hare,  402,  403.     And  Lord  Hardwicke,  Hood  v.  Fahnestock,  8  Wattg,  489,  it  was 

in  declaring  the  same  doctrine,  in  Wors-  held  that  if  one  in  the  course  of  his  busi- 

ley  V.  Scarborough,  3  Atk.  392,  said  it  ness   as   agent,  attorney,  or  counsel  for 

would    be  very  mischievous  if   it    were  another,  obtain  knowledge  from  which  a 

otherwise,  for  the  man  of  most  practice  trust  would  arise,  and  afterwards  becomes 

and    greatest    eminence  would   then  be  the  agent,  attorney,  or  counsel  of  a  sub- 

the  most  dangerous  to  employ.    And  see  sequent    purchaser    in    an    independent 

18  Kan.  481 ;  Innerarity  v.  Merchants'  Bank,  139  Mass.  332;  Atlantic  Cotton  Mills 
V.  Indian  Orchard  Mills,  147  Mass.  268;  Allen  v.  South  Boston  Railroad,  150  Mass. 
200 ;  Clark  v.  Marshall,  62  N.  H.  498. 

Innerarity  v.  Merchants'  Bank  may  be  taken  as  typical  of  these  cases.  There  a 
director  of  the  defendant  bank  fraudulently  procured  a  loan  to  be  made  on  securities 
to  which  the  plaintiff  was  equitably  entitled,  but  which  the  director  held  with  authority 
to  sell.  The  loan  was  approved  at  a  meeting  of  the  directors  of  the  defendant  bank, 
the  fraudulent  director  being  present.  It  was  claimed  for  the  plaintiff  that  the  bank 
was  therefore  chargeable  with  notice  of  the  fraud,  but  the  court  held  otherwise  as  the 
director  was  engaged  in  a  fraudulent  scheme  which  rendered  it  certain  that  he  would 
not  communicate  his  knowledge. 

Obviously,  the  presumption  that  an  agent  will  communicate  what  he  knows  to  his 
principal  is  purely  fictitious.  As  was  said  by  Field,  J.,  in  Allen  v.  South  Boston  Rail- 
road, 150  Mass.  200,  206,  "  It  may  be  doubted  whether  the  rule  and  the  exception  rest 
on  any  such  reasons."  In  Blackburn  v.  Vigors,  12  App.  Cas.  531,  the  decision  of  the 
House  of  Lords  and  the  reversal  of  the  decision  of  the  Court  of  Appeal  (17  Q.  B.  D. 
553)  illustrate  both  the  fictitious  character  of  the  reason  and  its  liability  to  mislead. 
The  plaintiffs  instructed  a  broker  to  reinsure  an  overdue  ship.  While  acting  for  the 
plaintiffs  the  broker  received  information  material  to  the  risk,  but  did  not  communi- 
cate it  to  them,  and  the  plaintiffs  effected  a  reinsurance  for  £800  through  the  broker's 
London  agents.  Afterwards  the  plaintiffs  effected  in  good  faith  other  insurance 
through  other  brokers  for  £700,  lost  or  not  lost.  The  ship  was  in  fact  lost.  The 
action  was  brought  on  the  second  policy.  The  Court  of  Appeal  held  that  there  could 
be  no  recovery  because  the  plaintiffs  were  chargeable  with  the  knowledge  of  their 
first  brokers,  the  brokers  being  presumed  to  communicate  their  knowledge,  and  on 
the  assumption  that  they  had  actually  done  so  the  second  policy  was  fraudulently  pro- 
cured. The  House  of  Lords  reversed  this  decision,  holding  that  the  knowledge  of  the 
agent  was  only  chargeable  to  his  principal  with  reference  to  the  matter  in  which  he 
was  acting  as  agent.  . 

It  is  clear  at  least  that  a  principal  is  chargeable  with  notice  given  to  or  acquired  by 
his  agent  while  acting  as  such  and  relating  to  the  agencv  on  the  same  ground  that  he 
is  liable  for  acts  of  his  agent  within  the  scope  of  his  authority.  Further,  if  the  agent 
acts  for  his  principal  in  the  acquisition  of  property  or  otherwise,  knowing  facts,  when- 
ever and  however  such  knowledge  was  acquired,  which  would  render  his  acts  fraudulent 
or  inequitable  if  he  were  dealing  for  himself,  the  principal  cannot  claim  the  beneht 
thereof  without  bein;;  chargeable  with  the  improper  way  in  which  such  benefit  was 
obtained,  n,  however,  as  in  Innerarity  Bank,  supra,  and  in  most  similar  cases,  a  com- 
mon agent  of  both  parties  commits  a  fraud,  there  is  no  reason  why  the  law  should 
shift  the  loss  from  one  party  to  the  other.  It  leaves  the  loss  where  it  falls.  These 
principles  will  perhaps  somewhat  harmonize  the  decisions. 
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*  76    where  a  *  purchaser  employs  the  same  solicitor  as  the  ven- 

dor, he  is  affected  with  notice  of  whatever  that  solicitor 
had  notice  of,  in  his  capacity  of  solicitor  for  either  vendor  or 
purchaser,  in  the  transaction  in  which  he  is  so  employed.  ($') 
The  first,  it  is  evident,  is  so  far  qualified  by  the  second,  that 
where  the  circumstance  of  the  solicitor's  being  employed  for  two 
parties  is  in  the  case,  a  purchaser,  in  the  language  of  Sir  J. 
IVigram,  may  be  affected  with  notice  of  what  the  solicitor  knew 
as  solicitor  for  the  vendor,  although  as  solicitor  for  the  vendor 
he  may  have  acquired  his  knowledge  before  he  was  retained  by 
the  purchaser,  —  whatever  the  solicitor,  during  the  time  of  his 
retainer,  knows  as  solicitor  for  either  party,  may  possibly  in 
some  cases  affect  both,  without  reference  to  the  time  when  his 
knowledge  was  first  acquired.  Any  other  qualification  of  the 
principal  limiting  the  client's  liability  to  notice  acquired  in  the 
same  transaction,  the  distinguished  judge  referred  to  does  not 
acknowledge,  (r)  If,  however,  one  assume  to  act  as  agent  of 
another  and  cause  an  act  to  be  done  for  him  of  which  the  latter 
afterwards  takes  the  benefit,  he  must  take  it  charged  with  notice 
of  such  matters  as  appear  to  have  been  at  the  time  within  the 
knowledge  and  recollection  of  the  agent,  (s) 

Notice  to  a  servant  of  the  principal,  or  one  employed  by  the 
principal,  affects  the  principal,  only  when  given  about  the  very 
thing  that  servant  is  employed  to  do.^  Thus,  notice  to  a  general 
clerk  in  a  mercantile  house,  not  to  furnish  goods,  does  not  bind 
the  house.  (<)^ 

On  the  other  hand,  knowledge  possessed  by  a  principal  affects 
a  transaction,  although  the   transaction   took  place    through  an 

and  unconnected  transaction,  his  previous  should  be  gained,  in  the  course  of  the 

knowledge   is   not  notice    to   such   other  same  transaction  in  which  he  is  employed 

person  for  whom  he  acts.     "The  reason  by  his   client."     s.  p.  Bracken  v.  Miller, 

13  [per  Sergeant,  J.,  delivering  the  opinion  4   W.  &  S.  102  ;  Campbell  v.  Benjamin,  69 

of  the  court],  that  no  man  can  be  sup-  111.  244. 

posed   always  to  carry  in  his  mind   the  {q)    Wigram,  Y.  C,  Fuller  v.  Bennett, 

recollection   of  former   occurrences ;   and  2  Hare,  402. 

moreover,  in  the  case  of  the  attorney  or  (;■)  See  Fuller  v  Bennett,  2  Hare,  402, 

counsel,  it  might  be  contrary  to  his  duty  where  the  cases  are  reviewed  and  much 

to  reveal  the  confidential  communications  discussed. 

of  his  client.     To  visit  the  principal  with  (s)   Hovey  v.  Blanchard,  13  N.  H.  145 

constructive   notice,  it  is   necessary   that  (()  Grant  v.  Cole,  8  Ala.  519. 

the  knowledge  of  the  agent  or  attorney 

*  Thus  a  servant's  knowledge  of  the  disposition  of  a  vicious  dog  in  his  charge  is 
the  knowledge  of  the  master,     Baldwin  v.  Casella,  L.  R.  7  Ex.  325.  —  K. 

2  Nor  is  the  knowledge  of  a  janitor  of  a  city  school-house  of  a  defect  in  the  high- 
way in  front  of  the  same  notice  to  the  city,  Foster  i;,  Boston,  127  Mass.  290;  nor  is 
notice  to  a  station  agent,  notice  to  a  railroad  company  of  the  assignment  of  a  chose  in 
action.    Lambreth  v.  Clarke,  10  Heiskell,  32.  —  K. 

80 


CH.   III.]  AGENTS.  *  77 

agent  to  whom  the  knowledge  was  not  communicated.  It  cer- 
tainly has  this  effect  if  the  knowledge  of  the  principal  could 
have  been  and  should  have  been  communicated  to  the  agent. 
But  it  may  not  be  certain  that  the  knowledge  of  the  principal  is 
the  knowledge  of  the  agent  the  moment  the  principal  acquires 
it,  without  any  reference  to  the  duty  or  the  possibility  of  the 
principal's  imparting  that  knowledge  to  the  agent,  in  season 
*  for  him  to  be  influenced  by  it.  (w)  In  some  cases  the  *  77 
rights  of  the  principal  are  certainly  to  be  determined  by  his 
own  knowledge  only ;  as,  if  a  principal  knew  of  defences  to  a 
promissory  note  available  only  against  a  purchaser  with  knowl- 
edge, and  this  principal  bought  the  note  by  an  agent,  who  had 
no  knowledge  of  these  defences,  they  might  still  be  enforced 
against  the  principal. 

Much  question  has  arisen  as  to  the  effect  on  a  corporation,  of 
notice  to  one  who  is  a  member  or  officer  of  it.  By  some  it  is 
held  that  the  notice  must  be  made  formally  to  the  corporation,  (?;) 
and  it  has  been  contended  on  the  other  hand,  that  the  notice  is 
enough  if  given  to  any  director,  or  any  member  of  a  board  which 
manages  the  affairs  of  the  corporation,  (w)  We  consider  these 
views  extreme  and  inaccurate ;  and  should  state  as  the  rule  of 
law  that  a  notice  to  a  corporation  binds  it,  only  when  made  to 
an  officer,  whether  president,  director,  trustee,  committee-man, 
or  otherwise,  whose  situation  and  relation  to  the  corporation 
imply  that  he  has  authority  to  act  for  the  corporation  in  the 
particular  matter  in  regard  to  which  the  notice  is  given.  («) 

(u)  In  WiUis  V.  Bank  of  England,  4  justice,  is  very  far  from  establishing  the 

A  &  E  21   39  the  doctrine  of  notice  was  naked  doctrine  that  notice  to  the  principat 

thus  stated  by' Lord  Denman  :  "  The  gen-  is  notice  eo  wstanti  to  the  agent 
eral  rule  of  law  is  that  notice  to  the  prin-  (<■)  Louisiana  Bank  ...  Senecal,  13  La. 

XLr  at  In? iate^J^A^:  'ifrl^sl  '%)  Bank  of  U.  S.  ..  Davis,  2  Hill  (N. 

awf'""^  ther^  wt'  l4re,  /or  the  prin-  Y.^Sl  ;  North  River  Bank  ..  Aymar,  3 

cipul  to  communicate  that  notice  to  hs  agents,  Hill  (JN .  X .;,  ^b| 

before  the   event  which  raises  the  question  W' ^ee  Fowled  "Page    3  C    B.  lb 

happens     ...     We  have  baen  pressed  Porter j;   Bank  of  Rutl^d,  19  Vt    410 

Sthe  inconvenience  of  requiring  every  425;    ^f -Bank   v   NY.  &c^Ca,  4 

trading  company  to  communicate  to  their  Paige,  127  ;  National  Bank  v.  J>-OTton  I 

agentsVve^/whe^re  whatever  notices.tbey  Hilf  (N.  Y.),  "5;  New  Hope   &a  Co    «. 

s-^-id^s:i^t^to^cS^=  p-H\HEI^S 

^e^Si^ef^leS^of^^esi^    ^f  ^^SS^  ^?%S^^ 
worth  inquiry  whether  the  clause  we  have     Smith  v.  Ayer  101  U.  S^320     w  est  Jios 

B  &  C.  601,  cited  by  the  learned  chief    Green,  dd. 
VOL.   I.  " 
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SECTION  XI. 

OF   SHIPMASTERS. 

A  master  of  a  ship  has,  by  the  policy  of  the   law-merchant, 
some  authority  not  usually  implied  in  other  cases  of  general 

*  78    *  agency,  {y)     Thus,  he  may  borrow  money,  if  the  exigencies 

and  necessities  of  his  position  require  it,  and  make  his 
owner  liable,  and  pledge  the  ship  (by  bottomry  for  the  most  part) 
for  the  repayment.  {«)  But  this  authority  does  not  usually  extend 
to  cases  where  the  principal  can  personally  act,  as  in  the  home 
port,  (a)  or  in  a  port  where  the  owner  has  a  specific  agent  for  this 
purpose,  (h)  and  by  parity  of  reason  not  in  a  port  so  near  the 
owner's  home  that  he  may  be  consulted  without  inconvenience 
and  injurious  delay,  (c)  So,  too,  under  such  circumstances,  he 
may,  without  any  special  authority,  sell  the  property  intrusted 
to  him,  in  a  case  of  extreme  necessity,  and  in  the  exercise  of  a 
sound  discretion.  Nor  need  this  necessity  be  actual,  in  order 
to  justify  the  master  and  make  the  sale  valid.  If  the  ship  was 
in  a  peril,  which,  as  estimated  from  all  the  facts  then  within 
his  means  of  knowledge,  was  imminent,  and  made  it  the  only 
prudent  course  to  sell  the  ship  as  she  was,  without  further 
endeavors  to  get  her  out  of  her  dangerous  position,  this  is  enough, 
and  the  sale  is  justified  and  valid,  although  the  purchasers 
succeed  in  saving  her,  and  events  prove  that  this  might  have 
been  done  by  the  master.  But  it  must  be  a  case  where  a  sudden 
and  entire  change  of  wind  or  weather,  or  some  other  favorable 
circumstance  which  no  one  at  the  time  could  have  rationally 
expected,  became  the  means  of  her  safety ;  for  although  the 
powers   and  duty  of  the  master  should   not   depend  on  matters 

(y)  Whether  an  action  ma^  be  main-  ii.  Penning,  U   C.  B.   51;  13   C.  B.  N.  8. 

tained  against  an  owner,  which  is  grounded  418  ;  The  Fortitude,  3  Sumner,  228. 
on  the  exercise  of  this  peculiar  and  extra-  (a)  Lister  t\  Baxter,  Stra.  695 ;  Patton 

ordinary  authority  by   one  who  was  not  v.  The  Randolph,  Gilp.  457  ;  Ship  Lavinia 

the  master  on  the  register,  but  by  appoint-  v.  Barclay,  1  Wash.  C.  C.  49  ;  Lord  Abin- 

ment  of  the  owner  had  virtually  acted  as  ger,  Arthur  v.  Barton,  6  M.  &  W.  138. 
master,  qucere;  see  Stonehouse  v.  Gent,  2  (b)  Pritchard  v.  Schooner  Lady  Horar 

Q.  B.  431,  n. ;  Smith    v.   Davenport,  34  tia,  Bee,  Ad.  167;  Gunn  v.  Roberts,  L.  R. 

Me.  520.  9  C.  P.  331. 

(z)  Barnard  v.  Bridgeman,  Moore,  918 ;         (c)  Johnsw.  Simons,  2  Q.  B.  425  ;  Arthur 

Weston    V.    Wright,    7  M.    &    W.  396 ;  v.  Barton,  6  M.  &   W.    138 ;  Mackintosh 

Arthur  I',  Barton,  6  M.  &  W.  138;  The  v.  Mitcheson,  4   Exch.    175;    Beldon    v. 

Gratitudine,  3  Rob.  Ad.  240;  Stainbank  Campbell,  6  Exch.  886,  where  Robinson 

V.  Lyall,  7  Price,  592,  was  questioned. 
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which  are  alike  beyond  control  and  foresight,  (i)  *it  is    *  79 
still  certain  that  the  sale  of  a  ship  by  the  master  can  be 
justified  and  made  valid  only  by  a  strict  necessity. 

The  general  rights  and  duties  of  ship-masters  are  more  fully 
considered  in  our  chapter  on  the  Law  of  Shipping. 


SECTION  XII. 

OF   AN   ACTION   AGAINST   AN   AGENT   TO   DETERMINE   THE   EIGHT   OF 

A   PEINCIPAL. 

It  is  a  rule  of  law  in  respect  to  all  agencies,  that  where  money 
is  paid  to  one  as  agent,  to  which  another  as  principal  has  color  of 
right,  the  right  of  the  principal  cannot  be  tried  in  an  action 
brought  by  the  party  paying  the  money  against  the  agent  as  for 
money  had  and  received  to  the  use  of  such  party ;  but  such 
action  should  be  brought  against  the  principal,  (e)  ^     *  For    *  80 

(d)  The  Brig  Sarah  Ann,  2  Sumner,  amount  to  the  credit  of  the  principal,  or 
206 ;  Hunter  v.  Parker,  7  M.  &  W.  322.  making  a  rest,  is  not  equivalent  to  pay- 

(e)  Bamford  r.  Shuttleworth.  11  A.  &  ment  over.  BuUer  v.  Harrison,  Cowp. 
E.  926;  Sadler  v.  Evans,  4  Burr.  1984;  565;  Cox  v.  Prentice,  3  M.  &  Sel.  344. 
Horsfail  v.  Handley,  8  Taunt.  136  ;  Costi-  But  upon  these  cases  Mr.  Smith  comments 
gan  V.  Newland,  12  Barb.  456,  Strohecker  as  follows:  "It  will  be  observed  that  in 
V.  Hoffman,  19  Pa.  St.  223.  Yet  if  notice  neither  of  these  cases  could  the  principal 
not  to  pay  over  has  been  given,  then  the  himself  ever  by  possibility  have  claimed  to 
agent  may  be  sued.  Lord  Mansfield,  retain  the  money  for  a  single  instant,  had 
Sadler  v.  Evans,  4  Burr.  1986  ;  Edwards  it  reached  his  hands,  the  payment  haviug 
V.  Hodding,  5  Taunt.  815;  Hearsey  v.  been  made  by  the  plaintiff  under  pure  mis- 
Pruyn,  7  Johns.  179;  EUiott  i;.  Swartwout,  take  of  facts,  and  being  void  ab  initio,  as 
10  Pet.  137;  Bend  v.  Hoyt,  13  id.  263;  soon  as  that  mistake  was  discovered,  so 
La  Farge  v.  Kneeland,  7  Cowen,  456.  that  the  agent  would  not  have  been 
See  Cabot  v.  Shaw,  148  Mass.  459.  See,  estopped  from  denying  his  principal's  title 
however,  as  to  the  liability  of  collectors  of  to  the  money,  any  more  than  the  factor  of 
the  customs,  Cary  v.  Curtis,  3  How.  236.  J.  S.  of  Jamaica,  who  has  received  money 
—  And  in  some  cases  it  has  been  held  that  paid  to  him  under  the  supposition  of  his 
even  without  notice,  the  agent  may  be  held  employer  being  J.  S.  of  Trinidad,  would 
liable  for  money  had  and  received,  if  he  be  estopped  from  retaining  that  money 
have  not  actually  paid  over  the  money  to  against  his  employer,  in  order  to  return 
the  principal,  or  done  something  equiva-  it  to  the  person  who  paid  it  to  him.  Be- 
lent   to   it;    and  the   mere   entering   the  sides  which,  in  BuUer   v.  Harrison,  had 

1  But  if  the  agent  secures  money  or  property  by  fraud,  duress,  extortion,  or  other 
illegal  means,  he  will  be  held  liable  to  refund  unless  the  plaintiff  is  m  pari  delicto. 
Snowdon  v.  Davis,  1  Taunt.  359 ;  Townson  v.  Wilson,  1  Camp.  396  ;  Smith  v.  Sleap, 
12  M.  &  W.  588  ;  Parker  v.  Bristol,  &c.  Ry.  6  Ex.  702  ;  McDonald  y.  Napier,  14  Ga. 
89  ,  Shipherd  v.  Underwood,  55  111.  475 ;  Richardson  v.  Kimball,  28  Me.  463  ;  Edgerly 
V.  Whalan,  106  Mass.  307 ;  Ripley  v.  Gelston,  9  Johns.  201 ;  Seidel  v.  Peckworth,  10  S. 
&  R.  442;  Wright  tf.  Eaton,  7  Wis.  595.  (But  see  Van  Buren  v.  Downing,  41  Wis, 
122.) 

So  if  a  person  paying  money  to  the  agent  is  ignorant  that  he  is  acting  for 
another,  the  agent  will  be  liable  to  refund  even  though  he  has  paid  the  money  to  his 
principal  or  otherwise  changed  his  position.  Newall  o.  Tomlinson,  L.  R.  6  C.  P.  405; 
Smith  V.  Kelly,  43  Mich.  390. 


*  81  THE   LAW   OF   CONTRACTS.  [BOOK   I. 

a  party  who  deals  with  an  agent  (acting  as  such,  and  within 
the  scope  of  his  authority)  has,  in  general,  no  right  to  separate 
him  from  his  principal,  and  hold  him  liable  in  his  personal 
capacity.  The  agent  owes  an  account  of  his  actions  to  his  prin- 
cipal, and  that  he  may  be  able  to  render  that  account,  the  law, 
except  under  special  circumstances,  refuses  to  impose  upon  him 
a  duty  to  any  third  party. 

We  here  close  all  that  was  proposed  to  be  said  of  agents  as 
parties  to  contracts  entered  into  by  them  in  their  representative 
capacity.  The  relation  between  agent  and  principal  constitutes 
itself  a  distinct  contract,  and  the  considerations  growing  out  of 
it  might,  in  a  strictly  accurate  divison,  find  a  place  in  that  part 
of  this  work  which  treats  of  the  Subject-Matter  of  contracts. 
But  it  has  been  deemed  expedient  in  this  instance,  as  in  some 
others,  to  sacrifice  logical  order  to  the  convenience  of  the  reader; 
and  such  observations  as  seem  to  be  required  by  the  contract 
of  Agency,  properly  so  called,  are  subjoined  in  the  following 
section. 


SECTION  XIII. 

THE    EIGHTS    AND    OBLIGATIONS    OF    PKINCIPAL    AND    AGENT    AS    TO 

EACH    OTHER. 

An  agent  with  instructions  is  bound  to  regard  them  in  every 
point ;  nor  can  he  depart  from  them,  without  making  him- 

*81  self  *  responsible  for  the  consequences.  (5")  If  he  have  no 
instructions,  or  indistinct  or  partial  instructions,  his  duty 

will  depend  upon  the  intention  and  understanding  of  the  parties. 

This  may  be  gathered  from  the  circumstances  of  tlie  case,  and 

the   agent   paid   the   money  he   received  3  Wash.  C.  C.  151 ;  Ferguson  v.  Porter,  3 

from  the  underwriter  in  discharge  of  the  Fla.  27  ;  Sawyer  v.  Mayhew,  51  Me.  398 ; 

foul  loss,  over  to  his  principal,  he  would  Whitney   v.    Merchants'   Union  Express, 

have  rendered  himself  an   instrument  of  104  Mass.  152;  Robinson  Machine  Works' 

fraud,  which  no  agent  can  be  obliged  to  v.  Vorse,  52  la.  207  ;  Clark  v.  Roberts,  26 

do.     Except  in  such  cases  as  these,  the  Mich.  506 ;  Owensboro'  Bank  v.  Western 

maxim,  respondeat  superior,  has  been  ap-  Bank,    13  Bush,  526  ;  Nicolai  v.  Lyon,  8 

plied,  and  the  agent  held  responsible  to  Oreg.   56.  — "  And  no   motive   connected 

no   one    but  his  principal."     Merc.  Law,  with  the  interest  of  the  principal,  however 

B,  1,  c.  5,  §  7.  honestly  entertained,  or   however   wisely 

(7)  Leverick  v.  Meigs,  1  Cowen,  645 ;  adopted,  can  excuse  a  breach  of  the  in- 

Marshall,   C.   J.,    Manella    u.    Barry,    3  structions,"     Washington  J.,  in    Courcier 

Cranch,  415,  439  ;   Kingston   v.  Kincaid,  v.  Ritter,   4   Wash.   C.  C.   549,  551  ;   but 

1    Wash.   C  C.   454 ;   Rundle  v.   Moore,  compare  Forrestier  0.  Boardman,  1  Story, 

3  Johns,  Cas.  36 ;  Loraine  u.  Cartwright,  43. 

84 


CH.   III.]  AGENTS.  *  82 

especially  from  the  general  custom  and  usage  in  relation  to  that 
kind  of  business.  Qi)  But  he  cannot  defend  himself  by  showing  a 
conformity  to  usage,  if  he  has  disobeyed  positive  instructions.  ^ 
If  loss  ensue  from  his  disregard  to  his  instructions,  he  must  sustain 
it ;  if  profit,  he  cannot  retain  it,  but  it  belongs  to  his  principal,  (i) 

A  principal  discharges  his  agent  from  responsibility  for  devia- 
tion from  his  instructions,  when  he  accepts  the  benefit  of  his 
act.  (k)  2  He  may  reject  the  transaction  altogether ;  (I)  and 
*  if  he  advanced  money  on  goods  which  his  agent  purchased  *  82 
in  violation  of  his  authority,  he  is  not  bound  to  return  the 
goods  to  the  agent  when  he  repudiates  the  sale,  but  has  his  lien 
on  them,  and  may  hold  them  as  the  property  of  the  agent,  (m) 
But  he  must  reject  the  transaction  at  once,  and  decisively,  as 
soon  as  fully  acquainted-  with  it.  For  if  he  delays  doing  this, 
that  he  may  have  his  chance  of  making  a  profit,  or  if  he  per- 
forms acts  of  ownership  over  the  property,  he  accepts  it,  and  con- 
firms the  doings  of  the  agent,  (m) 

The  question  has  arisen,  whether  a  principal  is  bound  by  the 
act  of  an  agent  who  executes  his  commission  in  part  only ;  as  if, 
being  directed  and  authorized  to  buy  two  houses,  he  buys  one 
only ;  or  to  buy  fifty  shares  of  stock,  he  buys  twenty -five ;  or  to 
buy  one  hundred  bales  of  cotton,  he  buys  fifty.     It  has  been  said 

(h)  Marzetti  p.  Williams,  1  B.  &  Ad.  he  was  authorized  to  do,  the  execntion, 

415 ;  Sutton  v.  Tatham,  10  A.  &  E.  27  ;  though   void  as  to  the   excess,   may  be 

Sykes  v.  Giles,  5  M.  &  W.  64.5 ;  Kingston  held  good  for  the  rest,  at  least  in  equity. 

V.  Wilson,  4  Wash.  C.  C.  315  ;  Bailey  v.  But  it  is  necessary  in  such  a  case  that  the 

Bensley,  87  111.  556.  —  And  if  the  agent  is  boundaries    between    the  excess  and  the 

employed  to  act  in  some  particular  busi-  execution  of  the  power  should  be  clearly 

ness  or  trade  he  may  bind  his  principal  distinguishable.  Sir  Thomas  Clarke,  V.  C, 

by  following  the   usages   of   that  trade,  Alexander  v.  Alexander,  2  Ves.  Sen.  644 ; 

whether  the  principal  is  aware  of  them  or  Campbell  'a.  Leach.  Ambl.  740  ;  Vanada 

not.     PoUock   V.  Stables,   12  Q.  B.  765  ;  v.  Hopkins,  1  J.  J.  Marsh.  285,  294 ;  Sug- 

Bayliffe    v.   Butterworth,    1    Exch.   425;  den  on  Powers,  ch.  9,  §  8.  — And  in  some 

there  Parke,  B.,  distinguishing  the  case  of  cases  it  has  been  held  at  law  that  an  agent 

Bartlett  v.  Pentland,  10  B.  &  C.  760,  said  :  transcending  his  authority  in  part  binds 

"  That    however   is   a   different  question  his  principal  for  the  part  which  was  per- 

from  the  present,  which  is  one  of  contract,  formed  in  accordance  with  the  authority. 

In  the  case  of  a  contract  which  a  person  Gordon  v.  Buchanan,  5  Yerg.  71  ;  Johnson 

orders   another  to  make   for  him,  he   is  v.  Blasdale,  1  Sm.  &  M.  17.  — See  Wmtle 

bound  by  that  contract  if  it  is  made  in  the  i^.  Crowther,  1  Cr.  &  J.  316. 
usual  way  "  ( '«)  hoTdHard,o,cke,  CornwaU  «.  W.l- 

(i)  Catlin  V.  Bell,  4  Camp.  184 ;  Park-  son,  1   Ves.  Sen.  510;  Lord  Eldon,  Kemp 

ist  t)  Alexander,  iJohns.  Ch.  394 ;  Segar  d.  Pryor,  7  Ves.  240  247. 
V.  Edwards,  11  Leigh,  213.  («)  Prmce  «.  Clark,   IB.  &  C.   186; 

ik)  Clarke   v.  Perrier,  2   Freem.   48;  Cornwall    !'.    Wilson,    1    Ves.   Sen.   509 ; 

Princ«  V.  Clark,  1  B.  &  C.  186.  Marsh  v.  Whitmore,  21  Wall.  1,8 ;  East- 

(0  Roe  V.  Prideaux,   10  East,   158.—  ern  Bank  v.  Taylor,  41  Ala.  72  ;  Bassett  v. 

If,  however,  an  agent  has  done  more  than  Brown,  105  Mass.  551. 

1  Osborne  v.  Rider,  62  Wis.  235.  See  also  Greenstine  u.  Borchard,  50  Mich.  434 ; 
Sheffield  v.  Linn,  62  Mich.  151. 

2  Or  otherwise  ratifies  it,  Bray  v.  Gunn,  53  Ga.  144. 

85 


*  83  THE   LAW   OF   CONTEACTS.  [BOOK   I. 

that  the  principal  is  bound  by  the  partial  execution  of  the 
agent's  authority,  (o)  But  it  is  plain  that  cases  which  present 
this  question  may  differ  essentially.  If  one  is  made  agent  to 
purchase  a  lot  of  woodland  and  a  saw-mill,  and  purchases  either 
alone,  it  would  be  a  hardship  upon  the  principal  to  be  compelled 
to  take  that,  when  it  might  be  nearly  valueless  to  him  without 
the  other.  But  if  the  authority  which  he  gave  his  agent  to  buy 
both,  was  in  such  a  form  that  the  seller  of  one,  after  due 
inquiry,  was  perfectly  justified  in  believing  the  agent  authorized 
to  buy  either  separately,  the  principal  should  be  held.  We  should 
say,  that  the  principal  might  generally  be  held ;  but  would  not 
be,  where  he  could  show  that  the  things  embraced  within  the 
authority  he  gave  were  united  in  that  authority,  and  in  his 
intention,  and  that  it  would  be  a  detriment  to  him  to  take  a  part 
only. 

Some  conflict  appears  to  exist  as  to  the  right  of  an  agent  to 

delegate  his  authority.      On  the  one  hand,  the  general  principle, 

that  delegatus  non  potest  delegare,  is  certain,  (p)     An  agent 

*  83    can  *  do  for  his  principal  only  that  which  his  principal  au- 

thorizes ;  and  if  the  principal  appoint  an  agent  to  act  for 
him  as  his  representative  in  any  particular  business,  this  agent 
has  not  thereby  a  right  to  make  another  person  the  representative 
of  his  principal.  The  employment  and  trust  are  personal ;  they 
may  rest  on  some  ground  of  personal  preference  and  confidence, 
and  on  the  knowledge  which  the  principal  has  of  his  agent's 
ability,  and  the  belief  he  has  of  his  integrity.  But  if  the 
agent  merely  by  virtue  of  his  agency  may  substitute  one  person 
in  his  stead,  he  may  another,  or  any  other,  and  thus  compel  the 
principal  to  be  represented  by  one  whom  he  does  not  know,  or  be 

(o)  Gordon  v.  Buchanan,  5  Yerg.  81.  Nor  can  a  factor.      Solly  v.  Rathboue,  2 

(p)  Combe's  Ca.se,  9   Rep.  7.5  b,  76  a;  M.   &  Sel.  298;  Catlin  'v.  BeU,  4  Camp. 

Harralson  u.  Stein,  50  Ala.  347  ;  Drum  o.  18.3.  —  A   distinction,    however,   is  to  be 

Harrison,  83  Ala.  384 ;  Lynn  o,  Burgoyne,  taken  between  the  employment  of  a  ser- 

13   B.  Mon.  400;   Connor  v.  Parker,   114  vant  and  the  delegation  oi  the  authority, 

Mass.  331  ;   Wright  v.  Boynton,  37  N.  H.  An  agent,  like  another  person,  may  act 

9;   McCormiok  v.  Bush,  38  Tex.  314.—  by  the  hand  of  a  servant  as  well  as  by 

This  maxim  has  frequent  application  in  his  own  hand,  in  cases  where  the  act  is 

cases    of    poWers.      Ingram    v.    Ingram,  merely   physical,   or   where   mind  enters 

2   Atk.   88  ;   Alexander   v.  Alexander,  2  into  it  so  little  that  it  would  be  absurd  to 

Ves.  Sen.  643  ;  Hamilton  v.  Royse,  2  Sch.  say  that  the  difference  between  one  mind 

&  L.  330.      A  notice  to   quit   given   by  and   another   could   be   of   any   moment. 

an   agent   of   an   agen^  is   not   sufficient  Lord   Ellenborough,   Mason   v.   Joseph,    1 

without   a  recognition   by^  the   principal.  Smith,  406.     See  also  Powell  v.  Tuttle,  3 

IJoe  V.  Robinson,  3   Bihg.  N.  C.   677.—  Comst.   396;   Moor   c  Wilson,   6   Poster 

And   see   Clark   v.  Dignum,  3  M.  &  W.  (N,  H.),  332 ;    Comm.   Bank   of   Penn.  v. 

319  ;  Ess  w.  Truscott,  2  M.  &  W.  385.  —  A  Union  Bank  of  N.  Y.,  1  Kern.  203 ;  Wil- 

broker    cannot    delegate    his     authority,  liams    p.   Woods,  16   Md.  220;   Grady  v. 

Henderson  v.  Barnewall,  1   Y.  &  J.  387  ;  American  Ins.  Co.  60  Mo.  116;  Newell  o. 

Cockran  u.  Irlam,  2  M.  &  Sel.  301,  n.  —  Smith,  49  Vt.  255 
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bound  by  obligations  cast  upon  him  by  one  he  does  know,  and 
because  he  knows  him  would  refuse  to  employ.  But,  on  the 
other  hand,  the  principal  may,  if  he  chooses,  give  this  very 
power  to  his  agent,  (q)  In  the  common  printed  forms  of  letters 
of  attorney,  we  usually  find  the  phrase,  "  with  power  of  substitu^ 
tion, "  and  after  this  a  promise  to  ratify  whatever  the  attorney, 
"  or  his  substitute, "  may  lawfully  do  in  the  premises.  That  the 
agent  has  this  power,  when  it  is  given  to  him  in  this  way,  cannot 
be  doubted.  But  it  must  be  as  certain  that  the  principal  may 
confer  the  same  power  otherwise;  and  not  only  by  other 
*  language,  but  without  any  express  words  whatever,  (r)  *  84 
And  there  are  many  acts  which  an  agent  must  necessarily  do 
through  the  agency  of  other  persons,  and  which  are  valid  when 
so  done,  (s)  If  a  principal  constitutes  an  agent  to  do  a  business 
which  Qbviously  and  from  its  very  nature  cannot  be  done  by  the 
agent  otherwise  than  through  a  substitute,  or  if  there  exists  in 
relation  to  that  business  a  known  and  established  usage  of  sub- 
stitution, in  either  case  the  principal  would  be  held  to  have 
expected  and  have  authorized  such  substitution,  (t)  ^  So  too, 
where  an  agent  without  authority  appoints  a  substitute,  the 
principal  may,  either  by  words  or  acts,  so  confirm  and  ratify 
such  substitution,  as  to  give  to  it  the  same  force  and  effect  as 
if  it  had  been  originally  authorized,  (m) 

A  substitute  of  an  agent  who  had  no  authority  to  appoint  him, 
cannot  be  held  as  the  agent  of  the  original  principal,  but  is  only 
the  agent  of  the  agent  who  employs  him,  (v)  and  who  is  accord- 
ingly his  principal ;  and  the  person  so  employed  is  bound  only  to 

(?)  Palliser   o.   Ord,   Bunb.    166.  —  A  ing    proposed    to     be     erected,    himself 

power  coupled  with  an  interest,  given  to  A  employed  the  plaintiff  to  make  out  the 

and  his  assigns,  passes  with  the  interest  to  quantities,  which   work   was  to   be   paid 

A's  devisee  to  the  executor  of  that  de-  for  by  the  successful  competitor  for  the 

visee,  and  to  the  assignee  of  the  devisee,  building  contract ;  the  jury  found  a  usage 

&c.,  for  the   word   assigns  includes  both  for   architects  to    have    their   quantities 

assignees   in   law   and   in  fact.      How  v.  made  out  by  surveyors ;  it  was  held  that 

ViThitefield     1    Vent.   338,   339";   s.   c.   as  the  plaintiff  was  entitled  to  recover  com- 

How  V.  Wiiitebanck,  1  Freem.  476.  pensation  from  the  defendants.     Moon  y. 

(r)  Moon    v.   Guardians    of   Whitney  Guardians  of  Whitney  Union,  3  Bing  N. 

Union  3  Bing  N.  C.  814 ;  GiUis  v.  Bailey,  C.  814 ;  Ledoux  v.  Goza,  4  La.  An.  160. 

M  Rossiter'..  Trafalgar  Life  A.  A.,  Bing.  N.  C.  677,  679;  Mason  o.  Joseph, 

97  Rpav  S77  1  Smith,  406. 

W  An  architect  employed  by  defend-  .  (.)  Cobb  v    Becke    6  Q.  B.  930;  Rob- 

ants  to  draw  a  specification  for  a  build-  bins  i'.  Tennell,  11  id,  248. 

I  An  insurance  agent  may  authorize  his  clerk  to  do  various  acts,  ^  s^gn  and  jsue  , 
Tinlicips  and  receive  premiums.  Bodine  o.  Exchange  Ins.  Co.  51  N.  Y.  117 ,  Uraay  v. 
C Tent  Ins  Co  60  Mo.  116.  An  agent  may  direct  his  clerk  to  sign  a  document. 
NOTwich  Univ  T  Denny,  47  Vt.  13.  A  collection  agent  may  employ  a  notary  to 
™t  and^rotest  a  noti'  Tiernan  ..  Commercial  Bank,  8  Miss.  648.  And  see  Ren- 
wick  0.  Bancroft,  56  la.  527. 
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his  immediate  employer,  and  can  look  only  to  him  for  compensa- 
tion, (w)  1  But  a  substitute  appointed  by  an  agent  who  has  this 
power  of  substitution,  becomes  the  agent  of  the  original  princi- 
pal, and  may  bind  him  by  his  acts,  and  is  responsible  to  him  as 
his  agent,  and  may  look  to  him  for  compensation. 

An  agent  is  bound  to  great  diligence  and  care  for  his  principal; 
not  the  utmost  possible,  but  all  that  a  reasonable  man  under 
similar  circumstances  would  take  of  his  own  affairs,  (x)  And 
where  the  instructions  are  not  specific,  or  do  not  cover  the 
*  85  *  whole  case,  there,  as  we  have  already  stated,  he  is  to  con- 
form to  established  usage,  as  that  which  was  expected  from 
him.  (y)  This  usage  may  be  generally  proved  by  ordinary  means  ; 
but  in  some  instances,  as  in  relation  to  negotiable  bills  and  notes, 
it  is  required  and  defined  by  the  law ;  and  here  it  must  be  followed 
precisely,  (z)  And  an  agent  is  bound  to  possess  and  exert  the 
skill  and  knowledge  necessary  for  the  proper  performance  of  the 
duties  which  he  undertakes.  («) 


(w)  Corbett  v.  Schumacker,  83  111.  403  ; 
Cleaves  o.  Stockwell,  33  Me.  341.  And 
see  Butler  v.  Michigan  Central  R.  R.  Co. 
60  Mich.  83. 

(x)  Co.  Litt,  89  a;  Chapman  v.  Wal- 
ton, 10  Biug.  57  ;  Lawler  v.  Keaquick, 
1  Johns.  Cas.   174;  Kingston  v.  Kincaid, 

1  Wash.  C.  C.  454 ;  Babcock  v.  Orbison, 
25  Ind.  75  ;  Pappa  «.  Rose,  L.  R.  7  C. 
P.  32,  525 ;  Gheen  v.  Johnson,  90  Pa. 
38;  Matthews  v.  Fuller,  123  Mass.  446. 
—  Less  than  ordinary  diligence  is  re- 
quired of  one  who  acts  as  agent  gratui- 
tously ;  unless  indeed  he  hold  himself  out 
as  a  person  exercising  one  of  certain  privi- 
leged professions  or  trades,  as  that  of  an 
attorney.  Doorman  v.  Jenkins,  4  Nev.  & 
M.  170,  s.  c.  2  A.  &  E.  256  ;  Dartnall  v. 
Howard,  4  B.  &  C.  345 ;  Hammond  u. 
Hussey,  51  N.  H.  40.     See  infra,  n.  (n). 

(,(/)  Ante,  p.  *81,  note  (A) ;  Wiltshire 
V.  Sims,  1  Camp.  258.  —  And  the  usage 
if  followed  (in  the  case  where  there  are 
no  express  instructions),  is  a  defence  to 
the  charge  of  negligence.  Russell  v. 
Hankey,  6  T.  R.  12,  As  to  the  factor's 
duty  to   insure,  see   Smith   v.  Lascelles, 

2  T.  R.  189;  Tickel  v.  Short,  2  Ves. 
Sen.  239. 

(z)  Crawford  v.  Louisiana  State  Bank, 
1  Mart.  N.  s.  214  ;  Miranda  v.  City  Bank 
of  New  Orleans,  6  La.  740 ;  Smedes  v. 
Utica  Bank,  20  Johns.  372.  Yet  this  lia- 
bility may  be  limited  by  the  particular 


uuderstanding  of  the  parties ;  as  for  in- 
stance, where  an  agent  dealing  with 
negotiable  paper,  has  been  accustomed  to 
do  business  in  a  certain  way  different 
from  that  which  the  law  would  otherwise 
require,  and  the  principal  employing  him 
may  from  the  circumstances  be  supposed 
to  know  this;  Mills  v.  Bank  of  U.  S.  11 
Wheat.  431  ;  Allen  v.  Merchants  Bank, 
22  Wend.  215;  East  Haddam  Bank  ti, 
Scovil,  12  Conn.  303.  And  an  agent  in- 
trusted with  a  negotiable  instrument, 
and  failing  to  fulfil  his  duty  with  respect 
to  it,  is  only  liable  like  other  agents  to 
the  extent  of  the  loss  he  has  caused,  and 
does  not  have  to  assume  the  responsi- 
bilities which  the  law-merchant  imposes 
up(jn  a  negligent  party  to  the  bill, 
Marshall,  C.  J.,  Hamilton  v.  Cunning- 
ham, 2  Brock.  367.  And  see  Van  Wart 
V.  WooUey,  3  B.  &  C.  439,  and  Van  Wart 
V.  Smith,  1  Wend.  219.  An  agent,  acting 
with  ordinary  diligence,  is  not  liable  for 
injuries  caused  by  his  mistake  in  a  doubt- 
ful matter  of  law.  Mechanics  Bank  v. 
Merchants  Bank,  6  Met,  13. 

(a)  One  who  undertakes  to  act  in  a 
professional  or  other  clearly  defined  ca- 
pacity, as  that  of  carpenter,  blacksmith, 
or  the  like,  is  bound  to  exercise  the  skill 
appropriate  to  such  trade  or  profession  ; 
and  this,  it  seems,  although  the  under- 
taking be  gratuitous.  Dartnall  v.  How- 
ard, 4  B.  &  C.  345  ;  Shiells  v.  Blackburue, 


'  The  agent  is,  however,  responsible  to  his  principal  for  the  unauthorized  sub- 
agent's  acts,  St.  Louis,  &c.  Ry.  v.  Smith,  48  Ark.  317;  Swett  v.  Southworth,  125 
Mass.  417  ;  Morgan  v.  Tener,  83  Pa.  305.  See  also  Sanger  v.  Dun,  47  Wis.  615,  and 
Vol.  II.  pp.  *  103,  *  104. 
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The  responsibility  of  an  agent,  whether  for  positive  miscon- 
duct or  for  deviation  from  instructions,  is  not  measured  by  the 
extent  of  his  commission  or  compensation,  but  by  the  loss 
or  *  injury  which  he  may  cause  to  his  principal.  (6)  i  And  *86 
in  general,  a  verdict  against  a  principal  for  the  act  of  his 
servant,  is  the  measure  of  the  damages  which  the  former  may 
recover  against  the  latter,  (c)  And  the  agent  is  responsible  if 
tlie  loss  could  not  have  happened  but  for  his  previous  miscon- 
duct, although  it  was  not  immediately  caused  by  it.(^)  But 
the  loss  must  be  capable  of  being  ascertained  with  reasonable 
certainty,  (e) 

An  agent  may  not  dispute  the  title  of  his  principal.  This  is 
well  established  as  a  general  rule ;  but  it  has  been  held  that  the 
agent  may  do  this,  if  the  principal  has  obtained  the  property  by 
fraud,  (ee)  ^ 


1  H.  Bl.  161  ;  Bourne  v.  Biggies,  2  Chitt. 
311 ;  Tindal,  C.  J.,  Lampliier  v.  Phipos, 
8  C.  '&  P.  479;  Denew  v.  Daverell,  3 
Camp.  451  ;  Leighton  v.  Sargent,  7  Fos- 
ter (N.  H.),  460.  In  Wilson  v.  Brett,  11 
M.  &  W.  113,  it  was  held  that  a  person 
who  rides  a  horse  gratuitously  at  the 
owner's  request,  for  the  purpose  of  show- 
ing him  for  sale,  is  bound,  in  doing  so,  to 
use  such  skill  as  he  actually  possesses; 
and  if  proved  to  be  a  person  conversant 
with  and  skilled  in  horses,  he  is  equally 
liable  with  a  borrower  for  injury  done  to 
the  horse  while  ridden  by  him.  Rolfe,  B., 
said :  "  The  distinction  I  intended  to  make 
was,  that  a  gratuitous  bailee  is  only 
bound  to  exercise  such  skill  as  he  pos- 
sesses, whereas  a  hirer  or  borrower  may 
reasonably  be  taken  to  represent  to  the 
party  who  lets,  or  from  whom  he  bor- 
rows, that  he  is  a  person  of  competent 
skill.  If  a  person  more  skilled  knows 
that  to  be  dangerous  which  another,  not 
so  skilled  as  he,  does  not,  surely  that 
makes  a  difference  in  the  liability.  I 
said  I  could  see  no  difference  between 
negliffence  and  gross  negligence,  —  that  it 
was  the  same  thing,  with  the  addition  of 
a  vituperative  epithet;  and  I  intended 
to  leave  it  to  the  jury  to  say  whether 
the  defendant,  being,  as  appeared  by  the 
evidence,  a  person  accustomed  to  the 
management  of  horses,  was  guilty  of  cul- 
pable negligence."  But  Parke,  B.,  only 
went  so  far  as  to  say  that,  "  In  the  case 


of  a  gratuitous  bailee,  where  his  profession 
or  situation  is  such  as  to  imply  the  possession 
of  competent  skill,  he  is  equally  liable  for 
the  neglect  to  use  it."  See  post,  chapter 
on  Bailments,  section  II. 

(6)  Sivewright  v.  Richardson,  19  Law 
Times,  10;  Morison  v.  Thompson,  L.  E. 
9  Q.  B.  480 ;  Mason  v.  Bauman,  62  111. 
76  ;  Hamilton  v.  Cunningham,  2  Brock. 
350 ;  Arrott  v.  Brown,  6  Whart.  9  ;  Froth- 
ingham  v.  Everton,  12  N.  H.  239  ;  Allen 
V.  Suydam,  20  Wend.  321  ;  Sawyer  y,- 
Mayhew,  51  Me.  398.  Yet  the  princi- 
pal may  maintain  an  action  against  the 
agent  for  a  breach  of  the  contract  between 
them,  and  recover  nominal  damages,  al- 
though there  be  no  actual  loss.  Marzetti 
V.  Williams,  1  B.  &  Ad.  415;  Frothing- 
ham  V.  Everton,  12  N.  H.  239. 

(c)  Mainwaring  v.  Brandon,  8  Taunt. 
202 ;  s.  c.  2  Moore,  125. 

(rf)  Davis  V.  Garrett,  6  Bing.  716; 
Short  V.  Skipwith,  1  Brock.  103;  Mal- 
lough  V.  Barber,  4  Camp.  150;  Park  v. 
Hamond,  id.  344 ;  s.  c.  6  Taunt.  495  ; 
Smith  V.  Lascelles,  2  T.  R.  187,  Bella. 
Cunningham,  3  Pet.  84,  85  ;  De  Tastett 
V.  Crousillat,  2  Wash,  C.  C.  132 ;  Morris 
V.  Summerl,  id.  203. 

(e)  Webster  v.  De  Tastet,  7  T.  R.  157 ; 
The  Amiable  Nancy,  3  Wheat,  560; 
Smith  V.  Condry,  1  How.  28 ;  Tidewater 
Canal  Co.  v.  Archer,  9  G.  &  J.  479. 

(ee)  Hardman  v.  Wilcox,  9  Bing.  382, 
n.  (a). 


'  But  it  is  also  true  that  an  agent  cannot  recover  compensation  for  an  act  done  in 
violation  of  his  duty  or  instructions.     In  re  Owens,  Ir.  R.  7  Eq.  235,  424 ,  Hoyt  v. 

'^  Or  that  the  property  has  been  recovered  from  the  agent  by  a  higher  title  than  the 
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It  may  be  regarded  as  a  prevailing  principle  of  the  law,  that  an 
agent  must  not  put  himself,  during  his  agency,  in  a  position 
which  is  adverse  to  that  of  his  principal.  (/)  For  even  if  the 
honesty  of  the  agent  is  unquestioned,  and  if  his  impartiality 
between  his  own  interest  and  his  principal's  might  be  relied 
upon,  yet  the  principal  has  in  fact  bargained  for  the  exercise  of 
all  the  skill,  ability,  and  industry  of  the  agent,  and  he  is  enti- 
tled to  demand  the  exertion  of  all  this  in  his  own  favor.  (^) 
This  principle  is  recognized  to  some  extent  at  law ;  (h)  but  most 
cases  of  this  kind  come  before  courts  of  equity.  Thus,  an  attor- 
ney may  not  take  a  gift  from  his  client,  although  there  be  not 
the  least  suspicion  of  fraud,  (t)  But  the  rule  is  applied  not 
so  much  to  those  who  act  as  servants,  or  instruments  for 

*  87    some  *  particular  thing,  as  to  persons  whose  employment  is 

rather  a  trust  than  a  mere  service.  Thus,  one  holding 
property  for  another,  which  it  is  his  duty  to  sell,  cannot  himself 
purchase  it ;  (^")  ^  or  if  he  be  employed  to  buy,  he  cannot  sell,  {l)  ^ 
A  technical  reason  given  for  this  is,  that  the  same  person  cannot 
both  buy  and  sell.  ^     But  if  employed  to  sell,  where  he  would  not 

(/)  Lees  V.  Nuttall,  2  Myl.  &  K.  819  ;  13  Ves.  138 ;  Montesquieu  v.  Sandys,  18 

Knave  d.  Ternot,  16  La.  An.   132;   Lees  id.  308;   see  Ker  r.   Dungaunou,  1  Dru. 

V.  Nuttall,  1   Russ.  &  M.   53 ;   Dunbar  n.  &  War.  542 ;  Middleton  «.  Welles,  4  Bro. 

'J'redennick,  2  Ball  &  B.  319;  Norris  v.  P.  C.  245.     See  also  Cutts  v.  Salmon,  12 

Le  Xeve,  3  Atk.  38;  Taylor  v.  Salmon,  4  E.  L.  &  E.  316;  Holman  v.  Loynes,  27  id. 

Myl.  &  C.  134  ;  Hugueuin  w.  Baseley,  14  168  ;  Broughton  v.  Broughton,  31  id,  587. 
Ves.  273  ;  Woodhouse  v.  Meredith,  1  Jac.  (k)  Lowther  v.  Lowtlier,  13  Ves.  103; 

&  W.   24  ;  Barker  v.  Marine   Ins.  Co.  2  Wren  v.  Kirton,  8  id.  502  ;   Morse  v.  Royal, 

Mason,  369  ;  Church  v.  Marine  Ins.  Co.  1  12  id.  355;  Charter  v.  Trevelyan,  11  CI. 

id.  344  ;  Parkist  v.  Alexander,  1  Johns.  Ch.  &  F.  714  ;   Bain  v.  Brown,  56  N.  Y.  285 ; 

394;  Shepherd  v.  Percy,  4  Martin  (n.  s.),  Jeffries  v.  Wiester,  2  Sawyer,  135. 
267  ;  Crook  i>.  Williams,  20  Penn.  St.  342  ;  (l)  Lees  v.  Nuttall,  2  "Myl.  &  K.  819 ; 

Coles  f.  Trecothick,  9  Ves.  234.  Taylor    u.   Salmon,    4    Myl.    &    C.    139; 

ig)  Thompson  v.  Havelock,    1   Camp.  Bunker   v.   Miles,  30  Me.  431 ;   Disbrow 

527  ;  Diplock  v.  Blackburn,  3  id.  43.  v.  Secor,  58  Conn.  35 ;   Keyes  v.  Bradley, 

(A)  See  infra,  note  (o).  73  la.  589. 

(i)  Lord  Ershine,  C,  Wright  v.  Proud, 

principal's.  Biddle  v.  Bond,  6  B.  &  S.  224  ;  Western  Transportation  Co.  v.  Barber,  56 
N.  Y.  544,  552.     See  also  Snodgrass  v.  Butler,  54  Miss.  45. 

'  Not  even  if  the  price  be  stipulated,  Ruckman  v.  Bergholz,  8  Vroom,  437  ;  unless 
the  principal  assents  after  full  information  in  regard  to  it.  Ingle  v.  Ha'rtman,  37  la. 
274;  Raymond  v.  Palmer,  41  La.  Ann.  425.  Nor  can  he  sell  it  to  his  wife. '  Tyler 
V.  Sanborn,  128  111.  136.  Nor  to  a  stranger,  if  he  himself  is  to  receive  an  interest. 
Miller  V.  Louisville  &c.  R.  R.  Co.  83  Ala.  274.  But  an  agent  after  the  termination 
of  his  agency  may  purchase  the  property  sold  by  him  as  agent.  Walker  v.  Derby, 
5  Bissell,  134;  Walker  d.  Carrington,  74  111.  446.  "See  also  OTleiley  v.  Bevington,  155 
Mass.  72.  ^  ^      ' 

2  Not  even  in  good  faith  and  for  the  market  price.  Sharman  v.  Brandt  L.  R.  6 
Q.  B.  720 ;  Taussig  v.  Hart,  58  N.  Y.  425  ;  Tewksbury  v.  Spruance,  75  111.  1 87.  —  K. 
A  broker  acting  for  both  parties  to  a  sale  or  exchange  can  recover  compensation 
from  neither,  unless  each  knows  his  employment  and  agrees  to  pav.  Rice  v  Wood, 
113  Mass.  133;  Rowe  v.  Stevens,  53  N.  Y.  621  ;  Alexander  r.  N.  W.  Univ.  57  Ind. 
466;  Meyer  v.  Hanchett,  39  Wis.  419;  43  Wis.  246;  notwithstanding  his  good  faith, 
Scribner  >'.  Collar,  40  Mich.  375 ;  nor  if  in  accordance  with  a  custom  or  usage.  Raisin 
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himself  convey  or  transfer  the  property  as  agent,  because  the  prin- 
cipal would  do  this  himself,  still  the  agent  cannot  bind  the 
principal  to  make  the  transfer  to  him  or  for  his  benefit,  by  any 
contract  which  he  makes  as  his  agent.  As  agent  to  sell,  it  is 
his  duty  to  get  the  highest  fair  price ;  and  this  duty  is  incom- 
patible with  his  wish  to  buy ;  and  so,  vice  versa,  if  he  is  an  agent . 
to  purchase.  At  one  time  it  was  understood  to  be  necessary  to 
show  that  a  trustee  had  taken  undue  advantage  of  his  position, 
in  order  to  set  aside  a  purchase  by  him  of  that  which  he  was  a 
trustee  to  sell,  (m)  But  this  is  not  so  now.  (m)  At  present,  the 
rule  in  equity  appears  to  be,  that  any  act  by  an  agent  with  respect 
to  the  subject-matter  of  the  agency  injurious  to  his  principal,  may 
be  avoided  by  the  principal.  If  an  agent  to  sell  become  the  pur- 
chaser, or  if  an  agent  to  buy  be  himself  the  seller,  a  court  of 
chancery,  upon  the  timely  application  of  the  principal,  will 
presume  that  the  transaction  was  injurious,  and  will  not  permit 
the  agent  to  contradict  this  presumption,  — unless,  indeed,  he 
can  show  that  the  principal,  when  furnished  with  all  the  knowl- 
edge he  himself  possessed,  gave  him  previous  authority  to  be  such 
buyer  or  seller,  or  afterwards  assented  to  such  purchase  or  sale,  (o) 

(m)  Lord  Loughborough,  Whichcote  u.  v.   Lehigh  Valley  R.  Co.  9  Vroom,  505. 

Lawrence,  3  Ves.  750.  Uuless    the    principal    object,   the  traus- 

(n)  Ex  parte  Lacy,  6  Ves.  627;  Ex  action  stands  good;  and  a  third  party 
parte  Bennett,  10  Ves.  385;  Davoue  v.  cannot  open  it.  Jackson  u.  Van  Dalfsen, 
Fanning,  2  Johns.  Ch.  252;  Brothers  5  Johns.  43;  Jackson  v.  AValsh,  14  id. 
V.  Brothers,  7  Ired.  Eq.  150;  Harrison  407;  Williams's  Ex'rs  v.  Marsliall,  4  G. 
V.  McHenry,  9  Ga.  164;  Sturdevant  v.  &  J.  376;  Litchfield  u.  Cudworth,  15  Pick. 
Pike,  1  Cart.  (Ind.)  277;  Mason  v.  Mar-  31 ;  Pitt  v.  Petway,  12  Ired.  L.  69.  How- 
tin  4  Md.  124.  far  a  court  of  law,  at  the  instance  of  the 

\o)  Lord  Eldon,  Coles  v.  Trecothick,  principal,  will  go  in  avoiding  such  sales 

9  Ves.  234,  247 ;   Lord  Erskine,  Lowther  or  purchases  by  the  agent  for   his  own 

K.  Lowther,  13  id.  103;   £x  parte  Hughes,  benefit   is  not  quite   clear.     Probably  in 

6  id.   617;    Murphy  v.  O'Shea,  2   Jones  no  jurisdiction    where    chancery   powers 

Law,  422 ;   E.  I.   Comp.  v.  Henchman,  1  have    existed    from   the   beginning,   and 

Ves.'jr.  289;  Ex  parte  Bennett,  10  Ves.  where  courts  of  law  have  not  been  com- 

385  ■   Oliver  'v.  Court,  8  Price,  127 ;  Eox  pelled  to  act,  in  order  to  prevent  parties 

V    Mackreth  2  Bro  Ch.  400 ;   The  York  from  being  without  remedy,  would  it  be 

Buildings  Co.  v.  Mackenzie,  8  Bro.  P.  C.  held  that  a  sale  by  an  agent  to  himself 

42  •   Molony  v    Kernan,  2  Dru.  &  War.  is  avoided  at  law  by  the  mere  dissent  of 

31 '    Davoue   v    Fanning,   2    Johns.   Ch.  the  principal,  without  proof  of  fraud,  or 

252-   McConnell  v.  Gibson,   12  111.   128;  breach  of  a  positive  instruction  to  make 

Pensonuean     u.     Bleakley,     14     id.     15;  sale  to  some  third  party.     See  Jackson «. 

Dwight  V.  Blackraar,2  Mich.  330;   Clute  Walsh,  14  Johns.  414   415;   Wilhams  r. 

,;.    Barron,  id.    192;    Allen    o.  Bryan,   7  Marshall,  4  G.  &  J.  376,  380 ;  Harrington 

Ired    Eq.  276;   Moore  v.  Moore,  1   Seld.  i;.  Brown,  5  Pick.  521,  per  cunam;  fehelton 

256;    Conger    «.   Ring,    11    Barb.    356;  u.  Homer,  5  Met.  467  ;  Perkins  «.  Ihomp- 

White    «.    Trotter,    14    Sm.    &    M.    30;  son,  3  N.  H    144;    Lessee   of  Lazarus    t^ 

Michoud  V.  Girod,  4  How.  503  ;   Green  v.  Bryson,  3  Bmn    64;   Den  «.  Hammel    3 

Sargeant   23  Vt.   466;  Cumberland  Coal  Harrison,  74,  81;   Mackmtosh  «.  Barber, 

and  Iron  Co.  v.  Sherman,  30  Barb.  553 ;  1  Bing.  50. 
Buell  I'.  Buckingham,  16  la.  284;  Stewart 

r.  Clark,  41    Md.  158.     See   generally,  Carman   v.  Beach   63  N_  Y  97 ;   Shirland  v 
Monitor  Iron  Works  Co.  41  Wis.  162;   Lynch  v.  Fallon,  11  R.  I.  3"-  — ^- 
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And  even  where  the  sale  is  a  judicial  sale,  under  a  title 

*  88    superior  to  that  of  the  trustee  or  the  cestui  que  *  trust,  one 

standing  as  trustee  in  respect  to  such  property  in  his  posses- 
sion is  not,  it  seems,  permitted  to  purchase  and  hold  for  his  own 
benefit,  (p) 

Among  the  obvious  and  certain  duties  of  an  agent  is  that  of 
keeping  a  correct  account  of  all  money  transactions,  and  render- 
ing the  same  to  the  principal  with  proper  frequency,  or  whenever 
called  on.  (2)^  The  court  has  compelled  the  rendering  of  such 
account  after  twenty  years  had  elapsed.  But,  in  general,  after 
a  considerable  time  has  elapsed,  and  there  are  no  circum- 
stances to  repel  the  presumption  of  an  account  rendered, 

*  89     *  accepted,  and  settled,  the  jury  are   instructed    to   make 

that  presumption,  (r)  The  agent  of  an  agent  is  generally 
accountable  only  to  his  own  principal,  and  not  to  the  principal 
of  the  party  for  whom  he  acts ;  that  is,  only  his  immediate 
employer  can  call  him  to  account,  (s)  And  a  sub-contractor  can- 
not pass  by  his  immediate  employer  and  sue  the  principal  or  pro- 
prietor of  the  work,  {t) 

If  an  agent,  without  necessity,  has  mixed  the  property  of  his 
principal  with  his  own,  in  such  a  way  that  he  cannot  render  an 
account  precisely  discriminating  between  the  two,  the  whole  of 

(/))  Jewett  V.  Miller,  6  Seld.  402.  the   usage   of    the   stock    market    might 

(7)  Topham    v.    Braddick,    1    Taunt,  have   enabled   him   to   dectect.     Dails  v. 

572;     Lord    Chedworth    ti.    Edwards,    8  Lloyd,  12  Q   B.  5.31. 

Ves.  49;   White  «.  Lady  Lincoln,  8  Ves.  (r)  Topham  v.  Braddick,  1  Taunt.  571. 

363;  Lord  Hard wicke  ».  Vernon,  14  Ves.  (s)  Stephens  <;.  Badcock,  3   B.   &  Ad. 

510;    Lady   Ormond    v.    Hutchinson,   13  354,  where  it  was  held  that   money  had 

Ves.  47;   Lupton  v.  White,  15  Ves.  436 ;  and    received   could    not    be   maintained 

Pearse  v.  Green,  1  Jac.  &  W.  135;  Mot  against   an  attorney's  clerk,  who,  in  the 

ley  V.  Motley,  7  Ired.  Eq.  211 ;   Kerfoot  v.  absence  of  his  master,  and  authorized  by 

Hyman,  52  111.  512  ;   Robson  i/.  Sanders,  him,  received  certain   money  due  to  the 

25   S.  C.  116.      See,  as  to  the  classes   of  plaintiff    which    the   attorney   had    been 

persons    whom    equity    will    compel     to  employed    by     the    plaintiff    to    collect; 

account,   Terry  v.  Wacher,  15   Sim.   448.  although    the    absence   of    the    attorney 

—  It   seems   that    where   the   agent    has  (who  proved   to  be  in   a   state  of   insol- 

made  a  mistake   in  the  account  he  will  vency)  continued,  and  the  defendant  had 

not  be  bound  by  the  account  as  given,  not  paid  over  the  money  to  him  or  his 

although    his   principal    has   acted    upon  estate.     The  agent  when'  he  received  the 

the  presumption  of  its  correctness  in  his  money  had  given  a  receipt   signed   "for 

dealings  with    third    parties,  —  provided  Mr.    .S,   J.    [the   attorney],  J.   B."    [the 

there  was  ground  from  which  the  prin-  defendant].     See  also  Pinto  v.  Santos,  5 

cipal  might  reasonably  have  inferred  the  Taunt.  447  ;   Myler  v.  Fitzpatrick,  Mad. 

existence    of    the    error.      In    the    case  &  G.  360.     See  ante  p.  *  84. 

adjudged,  the   principal,  like   the   agent,  (()  Lake   Erie    R.    Co.   v.   Eckler,    13 

was   a  broker,   and    the   mistake   in   the  Ind.  67;    Corbett  ^.  Schumacker,  83  lU 

account  was  one  which   a  knowledge  of  403. 

1  And  the  agent  cannot  defeat  his  principal's  right  by  setting  up  that  the  trans- 
actions by  which  the  money  was  obtained  were  illegal.  Brooks  ?•.  Martin,  2  Wall. 
70;  First  Nat.  Bank  i>.  Leppel,  9  Col.  594;  Snell  ;'•.  Pells,  113  111.  145;  Reed  0. 
Dougan,  54  Ind.  306  ;  Gilliam  v.  Brown,  43  Miss.  641 ;  Souhegan  Bank  i'.'  Wallace, 
61  N.  H.  24 ;  Baldwin  v.  Potter,  46  Vt.  402 ;  Kiewert  v.  Rindskopf,  46  Wis.  481 
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what  is  so  undistinguishable  is  held  to  belong  to  the  principal ;  (u) 
for  it  was  the  duty  of  the  agent  to  keep  the  property  and  the 
accounts  separate,  and  he  must  bear  the  responsibility  and  the 
consequences  of  not  doing  so.  ^ 

As  the  principal  is  entitled  to  receive  from  the  agent  property 
intrusted  to  him,  with  its  natural  increase,  (■«)  he  may  charge  the 
agent  with  interest  for  balances  in  his  hands,  unless  the  nature  of 
the  transaction,  or  evidence,  direct  or  circumstantial,  shows  that 
the  intention  of  the  parties  was  otherwise,  (w)  This  may  be 
inferred,  for  instance,  where  there  has  been  a  long  acccumulation, 
and  the  money  has  lain  useless  in  the  agent's  hands,  and  the 
principal  has  known  this,  and  made  no  objection.  («) 

It  is  a  general  rule,  that  all  profits  or  advantages  made  by  an 
agent  in  the  business  of  his  agency,  beyond  his  due  compensation, 
belong  to  his  principal,  (xx)  ^ 

(u)  Luptou   V.    White,    1 5    Ves.    436,  over  the  money  to  the  owner,  without  any 

440 ;    Chedworth  v.  Edwards,  8  Ves.  46 ;  previous  demand  on  his  part."     Putnam, 

Wren  v.   Kirton,    11  Ves.  377;  Atkinson     J.     As  to  receivers,  see v.  JoHaud,  8 

V.  Ward,  47  Ark.  533 ;   Hart  v.  Ten  Eyck,  Ves.  72. 

2  Johns.  Ch.  62,  108.  (x)  Lord  Kenyan  seems  to  have  been 

(v)  Brown   o.  Litton,  1  P.  Wms.  140 ;  of  opinion,  in  Rogers   v.  Boehm,  2  Esp. 

Massey  v.  Davies,  2  Ves.  Jr.  317  ;  Dip-  704,  that  neither  at  law  nor  in  equity,  if 

lock  I).  Blackburn,  3  Camp.  43 ;  Short  v.  money  had  been    remitted  to  an  agent, 

Skipwith,  1  Brock.  103.    See  Colt  v.  Clapp,  and  he  suffered  it  to  remain  dead  in  his 

127  Mass.  476.  hands,  could  he  be  made  liable  for  inter- 

(w)  Dodge    V.    Perkins,  9  Pick.   368,  est ;  though  he  should  be  chargeable  with 

388.     "Upon  the   principles  of  the  com-  interest  if  he  mixed  the  money  with  his 

mon  law  we  think  it  clear  that  interest  is  own,  or  made  any  use  of  it. 

to  be  allowed,  where  the  law  by  implica-  (xx)  Lafferty  v.  Jelley,  22  Ind.  471. 
tion  makes  it  the  duty  of  the  party  to  pay 

1  Thus  if  the  agent  deposits  the  principal's  money  in  the  same  bank  account  with 
his  own  he  is  liable  to  his  principal  for  the  loss  if  the  bank  fails.  WiUiams  v.  Wil- 
liams .55  Wis  300.  So,  even  though  the  agent  deposits  his  principal  s  money  sepa- 
rately, if  there  is  nothing  to  indicate  that  it  is  held  in  a  fiduciary  capacity.  Naltner 
V.  Dol'an,  108  Ind,  500.  .    .  ,    .,      , .        ■     •     i 

2  Thus  if  the  agent  receive  an  improper  commission  or  bribe,  his  principal  can 
recover  it.     Mayor,  &c.  of  Salford  v.  Lever,  25  Q.  B.  I).  363. 

The  same  principle  is  applicable  if  the  agent  deals  in  the  busmess  of  the  agency 
for  his  own  benefit  in  any  way,  -  as  by  buying  up  claims  against  his  principal  at  a 
discount  and  seeking  to  enforce  them  for  the  full  amount.  Noyes  «.  Landon,  59  Vt. 
569  Or  by  buying  land  for  one  price  and  turning  it  over  to  his  prmcipal  at  a  greater 
price.  Crump  «.  IngersoU,  44  mU.  84.  Or  by  buying  property  for  t^self  which  it 
was  his  duty  to  buy  for  his  principal.  Hughes  v.  Washington,  72  111.  84;  Rose  v. 
Havden  35  Kan.  106  ;  Snyder  «.  Wolford,  33  Minn.  175 ;  Cameron  v.  Lewis,  56  Miss. 
76  -Wood  V.  Rabe,  96  N.  Y.  414 ;  Seichrist's  Appeal,  66  Pa.  237.  Or  renewing  a  lease 
in  his  own  name  of  premises  used  for  the  tiusiness  of  the  pmicipal.  Gower  t. 
Andrews,  59  Cal.  119 ;  Davis  v.  Hamlin,  108  lU.  39.  Or  acquiring  for  liis  own  benefit 
a  title  adverse  to  his  principal's.  Fountain  Coal  Co.  v.  Phelps,  95  Ind  271  ,  Conti- 
nental Life  I^s  Co  Imry'^  65  la.  709.  In  Collins  ..  Sullivan,  135  Mass.  461.  the 
defendant  agreed  to  help  find  a  man  who  would  advance  money  to  enable  the  plaintiff 
to  recover  ifnd  which  he  had  lost  by  foreclosure.  The  pla  ntift  relying  on  this  agree- 
ment made  but  little  effort  himself,  the  defendant  dissuading  him  from  seeking  other 
Ssto^cewith  the  secret  intent  of  buying. the  land  ^m^elf  ^^^ich  he  subsequen  ly 
did  It  was  held  these  facts  were  not  sufiicient  to  enable  the  plaintiff  to  charge  him 
a^   trustre      This  case,  though  it  seems  open  to  criticism,  has  been  followed  in 
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If  an  agent  employed  for  any  special  purpose,  discharges 

*  90    his  *  duty  and  does  all  he  was  required  to  do,  he  is  entitled 

to  full  compensation,  although  the  principal  declines  or 
refuses  to  take  advantage  of  the  agent's  act,  or  even  to  adopt  it. 
Thus,  if  an  agent  employed  to  sell  land  succeeds  in  finding,  for 
his  principal,  a. buyer  on  the  stipulated  terms;  but  the  principal 
refuses  to  make  the  sale  and  rescinds  the  authority,  the  agent 
may  have  his  action  for  his  services ;  and  the  measure  of  dam- 
ages (which  would  be  a  matter  of  law)  would,  generally,  be  his 
regular  commission  on  the  sale,  {y)  ^ 

It  has  been  held  to  be  the  duty  of  an  agent  appointed  to  collect 
money,  to  give  immediate  notice  when  any  is  collected.  («) 


SECTION   XIV. 

OF   PUBLIC   AGENTS. 

A  public  agent, 2  as  for  example,  a  collector,  has  been  held 
liable  for  the  acts  of  his  deputy  in  exacting  illegal  compensa- 

iy)  Prickett  v.  Badger,  1  C.  B.  (k.  s.)         {z)  McMahan  v.  Franklin,  38  Mo.  548. 
296  ;  Vinton  v.  Baldwin,  88  Ind.  104. 

Fletcher  v.  Bartlett,  31  N.  E.  Rep.  760  (Mass.  1892).  See  for  further  illustrations  of 
the  rule  that  an  agent  cannot  profit  by  his  agency  beyond  the  agreed  compensation, 
De  Bussche  v.  Alt,  8  Ch.  D.  286;  Greenfield  Savings  Bank  v.  Simons,  133  Mass.  415; 
Dodd  V.  Wakeman,  U  C.  E.  Green,  484;  Dutton  c.  Willner,  52  N.  Y.  312;  Price  i'. 
Keyes,  62  N.  Y.  378 ;  Savage  v.  Savage,  12  Oregon,  459  ;  Coursin's  Appeal,  79  Pa.  220. 
^  The  agent  further  may  claim  reimbursement  from  the  principal  for  all  expenses 

groperly  incurred  by  him  in  the  course  of  his  agency.  Beach  v.  Branch,  57  Ga.  362 ; 
earing  v.  Butler,  69111.  575  ;  Maitlaud  o.  Martin,  86  Pa.  120;  Ruffner  v.  Hewitt,  7 
W.  Va.  585. 

But  not  for  expenses  which  were  unnecessary  or  only  made  necessary  by  the  agent's 
improper  conduct  or  neglect.  Godman  v.  Meixsel,  65  Ind.  32 ;  Maitland  o.  Martm,  86 
Pa.  120. 

The  agent  is  also  entitled  to  be  indemnified  from  claims  of  third  persons  arising 
from  the  execution  of  the  agency.  Betts  v.  Gibbins,  2  A.  &  E.  57  ;  Adamson  v.  Jarvis, 
4  Bing.  66,  72  ;  Moore  v.  Appleton,  26  Ala.  633 ;  s.  c.  34  Ala.  147  ;  Stocking  v.  Sage, 
1  Conn.  519,  522  ;  Beach  v.  Branch,  57  Ga.  362 ;  Drummond  v.  Humphreys,  39  Me. 
347 ;  Greene  v.  Goddard,  9  Met.  212  ;  Guirney  v.  St.  Paul,  &c.  Ry.  Co.  43  Minn.  496 ; 
Howe  V.  Buffalo,  &c.  R.  R.  Co.  37  N.  Y.  297  ;  Maitland  v.  Martin,  86  Pa.  120 ;  Clark  v. 
Jones,  16  Lea,  351 ;  Saveland  v.  Green,  36  Wis.  612. 

But  if  the  act  of  the  agent,  though  authorized  by  the  principal,  is  in  itself  neces- 
sarily and  obviously  illegal,  the  agent  being  in  pan  delicto  cannot  recover  from  his 
principal.     Coventry  v.  Barton,  17  Johns   142. 

^  The  government  is  not  bound  by  the  act  or  declaration  of  its  agent,  unless  it 
manifestly  appears  that  he  acted  within  the  scope  of  his  authority,  or  was  employed 
in  his  capacity  as  a  public  agent  to  do  the  act  or  make  the  declaration  for  the  govern- 
ment. Clifford,  J.,  in  Whiteside  v.  United  States,  93  U.  S.  247,  257.  A  purchasing 
agent  cannot  bind  the  government  before  actual  delivery  of  the  goods.  Noble  v. 
United  States,  11  Ct.  of  CI.  608.  —  K. 
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tion,  notwithstanding  he  believed  the  compensation  authorized 
by  law  and  accounted  for  it  to  the  treasury,  (a) 

If  he  gives  a  promissory  note  purporting  to  bind  a  public  body, 
as  a  school  district,  which  he  has  no  authority  to  bind,  he  is 
liable  on  it  himself.  (6)  i 

He  cannot  act  for  the  body  whom  he  represents  in  lending 
money  to  himself,  (c) 

Public  agents  are  not  liable  for  injury  sustained  by  an  innocent 
but  mistaken  exercise  of  their  discretion,  unless  it  amounts  to 
their  own  personal  negligence.  ((^)  Nor  for  the  negligence  of 
workmen  properly  employed  by  them.(e)  But  a  public  body, 
although  acting  gratuitously  for  the  public,  is  responsible  for 
their  own  personal  negligence,  and  for  wanton  or  malicious 
injury-  if)  Although  a  private  agent,  acting  within  the  scope  of 
a  general  authority,  but  violating  private  instructions,  unknown 
to  the  party  with  whom  he  acts,  binds  his  principal,  the  rule  is 
held  otherwise  as  to  a  public  agent;  because  his  authority  is 
matter  of  record  in  the  books  of  a  corporation,  or  of  some  public 
record,  and  may  be  inquired  into  and  ascertained,  {g)  And  muni- 
cipal corporations  are  to  be  regarded  rather  as  agents  than  as 
principals,  and  as  responsible  to  their  constituents.  (^) 

A  public  agent  acting  for  the  government  is  not  personally 
responsible ;  and  this  has  been  held,  although  the  contract  was 
under  his  seal.  But  if  the  credit  given  him  were  not  within  the 
line  of  his  duty,  and  covered  by  his  authority,  he  is  personally 
liable,  (i)  ^  And  the  presumption  derived  from  his  office  or  employ- 
ment, maybe  overcome  by  evidence  of  the  intention  of  the  parties 
to  make  the  contract  on  his  personal  responsibility,  (j) 

Public  agents,  where  they  stand  in  the  relation  of  trustees,  are 
treated  of  in  the  subsequent  chapter  on  Trustees. 

(a)  Ogden  v.  Marshall,  3  Blatchford,  (/)  Clothier  u.  Webster,  1 2  C.B.  (n.  s.) 
319.     See  an(e,  p.  *  79,  note.  790. 

(b)  Weave  v.  Gore,  44  N.  H.  196.  (g)  Baltimore  v.   Reynolds,  20  Md.  1. 

(c)  Holdernesa  v.  Baker,  44  N.  H.  414.  (h)  Idem. 

(d)  Yealy  v.  Fink,  43  Penn.  212.  (/)  Ynlee  v.  Canora,  11  Fla.  9. 

(e)  Holliday  v.  St.  Leonard,  11  C.  B.  (j)  Lapsley  v.  McKinstry,  38  Mo.  245. 
(n.  s.)  192;  Richmond  v.  Long,  17  Gratt. 

375. 

1  But  on  non-negotiable  contracts  a  public  agent  is  not  personally  bound  unless  he 
clearly  intended  to  be.  Hodgson  v.  Dexter,  1  Cranch,  345  ;  Knight  v,  Clark,  48  N.  J. 
L.  22.  ,. 

2  An  agent  of  a  foreign  government  is  not  liable  personally,  nor  can  a  creditor 
indirectly  sue  such  a  government  by  bringing  an  action  against  the  agent,  Twycross 
V.  Dreyfu.'s,  5  Ch.  D.  605 ;  nor  will  a  promise  by  a  public  agent  to  pay  a  debt  when  he 
receives  money  from  his  principal  make  him  personally  hable.  Brazelton  v.  Colyar, 
2  Baxter,  234.  A  State  may,  however,  by  statute  ratify  an  agent's  act  in  selling  its 
property  in  excess  of  his  authority  and  receiving  a  note  in  payment,  and  may  then 
enforce' payment  the  same  as  an  individual.    State  v.  Torinua,  26  Minn.  1.  —  K. 
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*91  *CHAPTEE   IV. 

FACTORS   AND   BROKERS. 

Sect.  I.  —  Who  is  a  Factor,  and  who  a  Broker. 

Factors  and  Brokers  are  both  and  equally  agents ;  but  with 
this  difference :  the  Factor  is  intrusted  with  the  property  which 
is  the  subject-matter  of  the  agency;  the  Broker  is  only  employed 
to  make  a  bargain  in  relation  to  it.  The  compensation  to  both 
is  usually  a  commission ;  and  when  the  agent  guarantees  the  pay- 
ment of  the  price  for  which  he  has  sold  the  goods  of  his  principal, 
then  the  commission  is  larger,  as  it  includes  a  compensation  for 
this  risk.  In  this  case  he  is  said  in  the  books  to  act  under  a  del 
credere  commission.  But  this  phrase  is  seldom  used  in  this  coun- 
try, nor  indeed  is  the  word  "  factor  "  often  employed  by  mercantile 
men.  The  business  of  factors  is  usually  done  by  commission 
merchants,  who  are  generally  called  by  that  name,  and  who  do  or 
do  not  charge  a  guaranty  commission  as  may  be  agreed  upon  by 
the  parties.  But  the  charge  of  a  guaranty  commission  gives  the 
factor  no  increased  authority  over  the  property,  (a) 


SECTION  IT. 

OF  FACTORS  UNDER   A  COMMISSION. 

Whether  a  factor  who  sells  under  a  del  credere  or  guaranty 
commission  becomes  thereby  a  principal  debtor  to  his  prin- 
*  92  cipal  *  or  only  a  surety,  has  been  somewhat  doubted ;  (J)  if 
he  be  a  principal  debtor,  his  employer  may  demand  the 
price  of  him  without  looking  to  the  buyer.  If  he  be  only  a 
surety,  he  is  bound  to  pay  only  if  the  buyer  does  not.  It  appears 
to  be  now  settled  that  he  is  still  only  a  surety,  and  that  recourse 

(a)  Morris  w.  Cleasby,  4  M.  &  Sel,  566  i         (6)  Grove    v.  Dubois,    1    T.   R.   112; 
Thompson  v.  Perlcins,  3  Mason,  232,  Leverlck  v.   Meiga,   1   Cowen,  645,  663, 

664. 
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must  be  had  first  to  the  principal  debtor,  on  whose  default  only 
the  factor  is  liable ;  (c)  not  that  the  employer  must  sue  the  buyer 
before  he  sues  the  factor,  but  that  he  can  sue  the  factor  only 
because  the  buyer  neglects  or  refuses  to  pay,  and  when  he  so 
neglects  or  refuses.  It  seems,  however,  to  be  still  held,  that  the 
promise  of  the  factor  to  guarantee  the  debt  is  not  within  the 
Statute  of  Frauds,  as  a  promise  to  pay  the  debt  of  another,  (d)  If 
he  takes  a  note  from  the  purchaser  of  the  goods,  this  note  belongs 
to  his  principal.  But  if  he  takes  depreciated  paper  he  must  make 
it  good.(e)  If  money  be  paid  him,  and  he  remits  it,  he  does  not 
guarantee  its  safe  arrival,  but  is  bound  only  to  use  proper  means 
and  proper  care  in  sending  it ;  (/)  unless  it  is  agreed  that  he  shall 
guarantee  the  remittance,  and  may  charge  therefor  a  commission ; 
in  which  case  he  is  liable  although  he  does  not  charge  the 
commission,  (g)  He  has  the  same  claim  on  *  his  principal  for  *  93 
advances  as  if  he  did  not  charge  a  commission.  (A) 


SECTION  III. 

OF   THE   DUTIES   AND   THE   EIGHTS   OF   FACTORS   AND   BROKERS. 

A  broker  or  factor  is  bound  to  ordinary  care,  and  is  liable  for 
any  negligence,  error,  or  default,  incompatible  with  the  care  and 

(c)  Houghton  V.  Matthews,  3  B.  &  P.  exchange  for  the  amount  and  remitted 
485  ;  Morris  v.  Cleasby,  4  M.  &  Sel.  566 ;  the  same  to  the  plaintiff.  They  also  pur- 
Gall  V.  Comber,  7  Taunt.  558 ;  Peele  v.  chased  another  bill  of  one  Imbert,  which 
Northcote,  7  Taunt.  478  ;  Couturier  v.  they  also  remitted  to  the  plaintiff,  in  part 
Hastie,  8  Exch.  40;  Bradley  v.  Richard-  payment  for  sales  of  his  goods.  ^V alters 
son,  23  Vt.  720;  Thompson  v.  Perkins,  and  Imbert.  failed,  and  the  bills  were  pro- 
3  Mason,  232 ;  Wolff  v.  KoppeU,  5  Hill  tested  ;  and  this  action  was  brought  to 
(N.  Y.),  458.  Contra,  Lewis  v.  Brehme,  recover  the  amount  on  the  defendants' 
33  Md.  412,  429;  Sherwood  v.  Stone,  14  guaranty.  Washington,  J.:  "The  guar- 
N.  Y.  267.  See  Wolff  v.  KoppeU;  2  Denio,  anty  of  the  defendants  extended  no  further 
368,  where  conflicting  opinions  are  given  than  to  the  sales  and  receipts  of  the  money 
on  this  question  by  Porter  and  Hand,  arising  from  them.  As  to  Imbert's  bill, 
Senators.  therefore,  there  is  no  pretence  for   char- 

(d)  Swan  v.  Nesmith,  7  Pick.  220  ;  ging  the  defendants  with  that,  as  it  was  a 
Wolff  V.  KoppeU,  5  Hill  (N.  Y.)  458 ;  s.  c.  biU  purchased  by  the  defendants  from  a 
2  Denio,  368  ;  Couturier  v.  Hastie,  8  man  in  good  credit,  and  it  was  purchased 
Exch.  40 ;  Bradley  v.  Richardson,  23  Vt.  for  the  purpose  of  a  remittance,  as  the 
720.  defendants    had  been  directed.     But  the 

(c)  Dunuell  v.  Mason,  1  Story,  543.  guaranty  extends  to  Walters'  bill  which 
(/)  Lucas  V.  Groning,  7  Taunt.  164;  was  not  purchased  with  the  proceeds  of 
in  jiuhler  v.  Bohlens,  2  Wash.  C  C.  378,  the  plaintiff's  goods,  but  was  given  by  the 
the  defendants  received  consignments  purchaser  of  those  goods  instead  of  money, 
from  the  plaintiff,  and  engaged  to  sell  If  the  defendants  were  bound  to  guaran- 
them  on  a  del  credere  commission,  and  to  tee  tlie  payment  of  this  debt  when  con- 
guarantee  the  debts.  They  sold  to  one  tracted,  the  guaranty  continues,  because  a 
Walters  part  of  the  goods,  and  when  the  bill  which  is  dislionored  is  no  payment." 
money  for  whicli  the  goods  were  sold  (7)  Henbach  v.  MoUman,  2  Duer,  227. 
became   dne,  they  took  Walters'  bill  of  (h)  Graham  v.  Ackroyd,  10  Hare,  192. 


VOL.    1. 


7  97 


94 


THE   LAW   OF   CONTRACTS. 


[book  I. 


skill  properly  belonging  to  the  business  that  he  undertakes,  (t) 
It  is  his  business  to  sell ;  but  the  power  to  sell  does  not  neces- 
sarily include  the  power  to  pledge.  This  rule  was  formerly 
applied  with  great  severity ;  (j)  but  it  seems  to  be  now  the  law, 
aided  by  some  statutes  both  of  England  and  of  this  country,  {k) 
that  he  may  pledge  the  goods  for  advances  made  in  good  faith  for 
his  principal,  and  perhaps  otherwise  if  distinctly  for  the  use  and 
benefit  of  the  principal,  {l)  or  for  advances  made  to  himself  to  the 
extent  of  his  lien ;  (m)  or,  perhaps,  if  the  owner  has  clothed  the 
factor  with  all  the  indicia  of  ownership  so  as  to  enable  him 
to  mislead  others,  and  the  pledgee  had,  no  notice  or  knowledge 
that  he  was  not  owner.  («)  But  this  has  been  denied  in  this 
country,  {nn)  ^  The  power  of  a  factor  to  pledge  for  his  own  benefit 
the  goods  of  a  consignor  cannot  be  considered  as  settled  in 
*  94  this  country.  But  it  seems  that  *  he  may  pledge  negotiable 
paper  intrusted  to  him  by  his  principal,  to  a  party  who  has 
no  notice  or  knowledge  of  his  want  of  title,  (o) 

A  broker  employed   to  sell  has  no  authority  to  receive  pay- 


(i)  Vere  v.  Smith,  1  Vent.  121. 

(/)  The  factor  cannot  pledge  the 
goods  of  his  principal  as  security  for  his 
own  debt.  Paterson  v.  Tash,  2  Str,  1178. 
The  principal  may  recover  goods  pledged 
by  the  factor,  by  tendering  to  him  the  sura 
due  to  him,  without  any  tender  to  the 
pawnee.  Daubigny  v.  Duval,  5  T.  R.  604 ; 
M'Combie  v.  Davies,  7  East,  5 ;  Solly  v. 
Rathbone,  2  M.  &  Sel.  298.  See  also  De 
Bouchont  V.  Goldsmid,  5  Ves.  211 ;  Martini 
V.  Coles,  1  M.  &  Sel.  140;  Fielding  v. 
Kymer,  2  Br.  &  B.  639 ;  Quieroz  v.  True- 
man,  3  B.  &  C.  342 ;  Kinder  v.  Shaw,  2 
Mass.  398 ;  Odiorne  v.  Maxcy,  13  Mass. 
178  ;  Bowie  v.  Napier,  1  McCord,  1 ;  Van 
Amringe  v.  Peabody,  1  Mason,  440 ;  Whit- 
aker  on  Lien,  123,  136  ;  Rodriguez  v. 
Hefternan,  5  Johns.  Ch.  429  ;  Nowell  v. 
Pratt,  5  Cush.  111.  He  cannot  barter  the 
goods  of  his  principal,  but  must  sell  them 
outright.  Guerreiro  v.  Peile,  3  B.  &  Aid. 
616. 

(k)  See  ante,  p.  *  58,  n.  (A),  for  statutes 
which  regulate  the  power  of  the  factor  to 
pledge  the  goods  of  his  principal.  For 
interpretations  of  these  acts,  see  Stevens 
V.  Wilson,  6   Hill   (N.   Y.),   512  ,■  s.  c.   3 


Denio,  472  ;  Zachrison  v.  Ahman,  2 
Sandf.  68 ;  Jennings  v.  Merrill,  20  Wend. 
1 ;  Navulshaw  v.  Brownrigg,  2  De  G.,  M. 
&  G.  441. 

U)  Mann  v.  Shiffner,  2  East,  523; 
M'Combie  v.  Davies,  7  East,  5 ;  SoUy  v. 
Rathbone,  2  M.  &  Sel.  298;  Pultney  v. 
Keymer,  3  Esp.  182.  "A  factor  may 
deliver  the  possession  of  goods  on  which 
he  has  a  lien  to  a  third  person,  with 
notice  of  the  lien  and  with  a  declaration 
that  the  transfer  is  to  such  person  as 
agent  of  the  factor,  and  for  his  benefit." 
Kent,  C.  J.,  Urquhart  </.  Mclver,  4  Johns. 
103,  116. 

(m.)  Id.  First  National  Bank  v.  Boyce, 
85  Ky.  42,  Contra,  Merchants'  Bank  v. 
Trenholra,  12  Heisk.  520. 

[n)  Boyson  v.  Coles,  6  M.  &  Sel.  14; 
Williams  v.  Barton,  3  Bing.  139. 

(nn)  Michigan  State  Bank  v.  Gardner, 
15  Gray,  362. 

(o)  Collins  V.  Martin,  1  B.  &  P.  648; 
Treuttell  v.  Barandon,  8  Taunt.  100; 
Miller  v.  Boykin,  70  Ala.  469 ;  Miller  v. 
Pollock,  99  Pa.  202  ;  Morris  v.  Preston, 
93  111.  215  ;  Exchange  Bank  v.  Butner, 
60  6a.  654. 


1  Such  a  pledge  is  not  good  unless  protected  by  statute. 
Bank,  L.  R.  10  C.  P.  354;  Johnson  u.  Credit  Lvonnais  Co., 
St.  Louis  Bank,  120  U.  S.  20;  Gray  v.  Agnew,  95  111.  315; 
Tex.  485.     See  also  City  Bank  v.  Barrow,  5  App.  Cas.  664 

98 


Cole  V.  Northwestern 
3  C.  P.  D.  32  ;  Allen  v. 
McCreary  v.  Gaines,  55 


CH.    IV.]  FACTORS   AND   BROKERS.  *  94 

ment ;   and  in  a  case  in  New  York  it  was  not  permitted  to  over- 
come this  rule  by  proof  of  usage,  (oo) 

A  principal  does  not,  in  general,  lose  his  property  in  his  goods 
by  any  act  of  the  factor,  as  long  as  he  can  trace  and  identify  them, 
either  in  the  factor's  hands,  or  into  the  hands  of  any  representa- 
tive of  the  factor,  who  holds  them  only  in  the  factor's  right,  and 
not  in  his  own  independent  right,  as  purchaser,  pledgee,  etc.  {p) 

He  is  bound  to  obey  positive  instructions  precisely,  but  not 
mere  wishes  or  inclinations  ;  {q)  and  will  be  justified  in  departing 
from  precise  instructions  if  an  unforeseen  emergency  arises,  and 
he  acts  in  good  faith  and  for  the  obvious  and  certain  advantage  of 
his  principal,  (r) 

If  a  factor  buys  goods  at  a  price  exceeding  the  limit  set  by  his 
principal,  or  otherwise  in  disregard  of  his  instructions,  and  the 
principal  repudiates  the  contract,  the  goods  become  the  property 
of  the  factor,  and  the  principal  is  not  liable  for  them,  {rr) 

Factors  or  brokers  must  conform  to  the  usages  of  the  business ; 
and  they  have  the  power  such  usages  would  give  them,  and  can 
bind  the  principal  only  to  a  usual  obligation.  A  factor  need  not 
advise  insurance,  still  less  make  insurance ;  but  having  possession 
of  the  goods  he  may  insure  them  for  the  owner,  (s)  ^  A  factor  has 
discretionary  power  in  regard  to  the  time,  mode,  and  circum- 
stances of  a  sale;  but  he  must  exercise  this  discretion  in  good 
faith,  and  if  he  hastens  a  sale  improperly,  and  without  good  rea- 
son, it  is  void,  {t) 

If  he  has  any  instructions  how  to  dispose  of  the  goods,  and  has 

(oo)  HiKgins  v.  Moore,  34  N.  Y.  417.  (s)  De  Forest   v.  The  Fire   Insurance 

p)  Wa?ner  v.  Martin,   11  How.  209;  Co.  1  Hall,  84. 
Beach  »    Forsvth    14  Barb.  499;   Black-  {()  "But  it  seems,  if  the  sale  be  hnr- 

man  v    Green    24  Vt.  17;  Benny  v.  Pe-  ried   in   order    to   enable    the   factor   to 

sram  'l8   Mo'    191.     See   Fahnestock   v.  realize  his  advances,  and  it  is  not  made 

lailey,  3  Met'dCy.)  48,  which  is  a  strong  in    due    course^  «4i>--Ve\o:nd  'a^ 

''"^Brown  TMcGran,   14   Pet.   479;  factors    to   sell   af  reasonable    and   fair 

Ekins  V    Marklish,  Ambl.  184;   Lucas  ■;.  prices;  and  ,t  would  be  contrary  to  their 

Prnnino-  7  Taunt   164  duty,   and    a   fraudulent    proceeding   on 

(Tfudson    .    Sturges,   5    Day,   556;  thefr  part,  to  sell  the  goods  at  a  greatl?> 

Drurimond    v.    VTood,    2    Gaines,    310;  reduced   price    or   m   common   parlance, 

TJotardTGraves,  3   Caines,  226;    Law-  to    sacrifice    them    m    order    the    more 

rTKeaxinick,  l' Johns.  Gas.  174;   For-  hastily  to  ^e^l^^'^e  proceeds.       Shay,, 

restier  v.  Bordman,  1  Story,  43.  C.  J.,  Shaw  v.  Stone,  1  Gush   228,  248. 

(it)  The  Sally  Magee,  3  Wall.  451. 

1  If  a  factor  promises  to  insure,  or  if  so  ordered  or  if  'i?ag\™P°'^«\'''f  J"*J 
unon  him  he  fail?  to  do  so,  he  is  liable  himself  as  insurer,  and,  in  the  event  of  a  loss, 
rs^entitle™  to  credit  for  premiums  that  he  should  have  paid.  Shoenfeld  v.  Fleisher, 
73  111  404;  Area  v.  Milliken,  35  La.  Ann.  1150.  — K. 
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made   no   advances   on   them,    he   is   certainly  bound  by   these 
instructions,  (u) 

A  factor  for  commission  must  account  to  him  from  whom  he 
received   the  goods,  until   an  adverse   claimant   establishes   his 
right  to  them,  (uu) 

*  95        *  A  factor  is   a  general   agent  from  the  nature   of   his 

employment ;  and  if  he  be  known  as  a  general  commission 
merchant  or  factor,  he  binds  the  principal  who  employs  him, 
although  for  the  first  time,  by  any  acts  fairly  within  the  scope  of 
his  employment,  even  if  they  transcend  the  limits  of  his  instruc- 
tions ;  if  the  party  dealing  with  him  had  no  knowledge  of  those 
limits. 

If  he  sends  goods  to  his  principal,  contrary  to  order  or  to  his 
duty,  the  principal  may  refuse  to  receive  them,  and  may  return 
them,  or  if  the  nature  of  the  goods  or  other  circumstances  make 
it  obviously  for  the  interest  of  the  factor  that  they  should  be  sold, 
the  principal  may  sell  them  as  his  agent,  (v) 

If  he  has  no  del  credere  commission,  he  may  still  be  personally 
liable  to  his  principal ;  as  where  he  makes  himself  liable  by  neg- 
lect or  default ;  or  if  he  sells  the  goods  of  several  principals  to 
one  purchaser  on  credit,  taking  a  note  to  himself,  and  getting  the 
same  discounted,  (w)  Or  if  he  sells  on  credit,  and  when  that 
expires  takes  a  note  to  himself,  (x)  But  if  he  sell  on  credit  and 
at  the  time  takes  a  negotiable  note  which  is  not  paid,  the  loss 
falls  on  the  principal ;  and  the  factor  is  not  bound  to  pay  it,  if 
he  has  no  guaranty  commission,  although  the  note  be  made  pay- 
able to  the  factor,  (y) 

A  foreign  factor  is  one  who  acts  for  a  principal  in  another 
country ;  a  domestic  factor  acts  in  the  same  country  with  his 
principal.  A  foreign  factor  is,  as  to  third  parties,  under  ordinary 
circumstances,  a  principal,  i     And  though  his  principal  may  sue 

(«)  Marfleld  v.  Goodhue,  3  Const.  62  ;  394  ;   s.   c    445  ;    Johnson   v.   O'Hara,   5 

Brown  v.  McGran,  14  Pet.  479  ;  Smart  v.  Leigh,    456.      But     not    necessarily    so. 

.Sandars,  5  M.  G.  &  S.  895 ;  Union   Hard-  Goodenow   v.    Tyler,   7   Mass.   36 ;    Cor- 

ware  Co.  r.  Plume,  58  Conn.  219.  lies  v.  Gumming,  6  Cowen,  181. 

{uu)  Bain  v.  Clark,  39  Mo.  352.  (x)  Hosmer  v.  Beebe,  2  Martin  (n.  s.), 

(i')  Kemp  V.  Pryor,  7  Ves.  Jr.  237,  240,  368. 
247;  Cornwall  v.  Wilson,  1  Ves.  Sen.  509.  (;/)  Messier  v.  Amery,  1   Yeates,  540; 

{w)  Jackson  v.  Baker,  1   Wash.  C.  C.  Goodenow  «.  Tyler,  7  Mass.  36. 

'  The  present  state  of  the  law  of  England  on  this  point  is  thus  expressed  by  Lord 
Blackburn  in  a  recent  case :  "  The  great  inconvenience  that  would  result  if  there 
were  privity  of  contract  established  between  the  foreign  constituents  of  a  commission 
merchant  and  the  home  suppliers  of  the  goods  has'led  to  a  course  of  business  in 
consequence  of  which  it  has  been  long  settled  that  a  foreign  constituent  does  not  give 
the  commission  merchant  any  authority  to  pledge  his  credit  to  those  from  whom  the 
commissioner  buys  them  by  his  order  and  on  his  account.     It  is  true  that  tliis  was 
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such  third  parties,  they  cannot  sue  his  principal,  for  they  act  with 
the  factor  only,  and  on  the  factor's  credit.  But  it  seems  to  be 
otherwise  with  the  domestic  factor.  A  third  party  dealing  with 
him  may  have  a  claim  on  his  principal,  unless  it  can  be  shown 
that  credit  was  given  to  the  factor  exclusively.  (2)  That 
is,  in  the  case  of  a  foreign  factor  the  presumption  *  of  law  *  96 
is,  that  credit  was  given  to  him  exclusively ;  in  the  case  of 
a  domestic  factor,  that  credit  is  given  to  his  principal ;  but  the 
presumption  may  be  said  to  exist  only  in  the  absence  of  evidence ; 
for  the  intention  of  the  parties,  to  be  drawn  from  the  terms  of 
the  contract  and  from  circumstances,  will  determine  whether  the 
party  dealing  with  the  factor  dealt  with  him  as  agent  or  as  prin- 
cipal, (a)  It  seems  very  nearly  and  perhaps  quite  settled,  that 
for  the  purpose  of  this  rule,  our  States  are  not  foreign  countries 
to  each  other,  although  for  most  purposes  of  the  law-merchant 
they  are  so.  1 

*  The  factor  and  the  principal  may  sometimes  have  con-    *  97 

(z)  Paterson  v.  Gandasequi,  15  East,  stances."  In  Thomson  v.  Davenport,  9 
62;  Addison  K.  Gandasequi,  4  Taunt.  574.  B.  &  C.  78,  a  purchaser  in  Liverpool 
The  following  authorities  distinguish  the  represented  that  he  bought  for  persons 
foreign  and  domestic  factors :  Gonzales  in  Scotland,  but  did  not  mention  their 
V.  Sladen,  Bull.  N.  P.  130 ;  De  Gaillon  n.  names.  The  seller  did  not  inquire  who 
L'Aigle,  i  B.  &  P.  368;  Thomsons.  Daven-  they  were,  and  debited  the  party  pur- 
port, 9  B.  &  C.  78 ;  Kirkpatrick  v.  Stainer,  chasing ;  and  it  was  held  that  he  might 
22  Wend.  244.  afterwards  sue  the  principal  for  the  price. 

(n)  Green  w.Kopka,  2  Jur.  (n.  s.)  1049.  Lord  Tenterden,  C  3.,  said:  "  There  may 

In  this  case  it  is  declared  that  "there  is  be    another   case,   and    that  is   where   a 

no  rule  of  law  that  a  person  contracting  British    merchant   is    buying  for  a  for- 

in  England  as   agent  of  a  foreign  prin-  eigner.     According  to  the  universal  under- 

cipal  is  personally  liable  on  the  contract,  standing  of  merchants  and  of  all  persons 

In   all    cases,   whether  the  principal  or  in  trade,  the  credit  is  then  considered  to 

agent   is   liable   is   a   question   of   inten-  be  given  to  the  British  buyer,  and  not  to 

tiou,  to   be  ascertained  by  the  terms   of  the  foreigner, 
the  contract  and  the  surrounding  circum- 

originally  (and  in  strictness  perhaps  still  is)  a  question  of  fact;  but  the  inconvenience 
of  holding  that  privity  of  contract  was  established  between  a  Liverpool  merchant  and 
the  grower  of  every  bale  of  cotton  which  is  forwarded  to  him  in  consequence  of  his 
order  given  to  a  commission  merchant  at  New  Orleans,  or  between  a  New  York 
merchant  and  the  supplier  of  every  bale  of  goods  purchased  in  consequence  of  an 
order  to  a  London  commission  merchant,  is  so  obvious  and  so  well  known  that  we 
are  justified  in  treating  it  as  a  matter  of  law,  and  saying  that  in  the  absence  of  evi- 
dence of  an  express  authority  to  that  effect,  the  commission  agent  cannot  pledge  his 
foreign  constituent's  credit."  Armstrong  v.  Stokes,  L.  R.  7  Q.  B.  598,  605 ;  quoted 
with  approval  in  Maspons  i>.  Mildred,  9  Q.  B.  D.  530,  541.  See  also  Elbinger  Actien- 
Gesellschaft,  &c.  v.  Claye,  L.  E.  8  Q.  B.  313;  Button  v.  Bulloch,  L.  R.  8  Q.  B.  331 ; 
L.  R.  9  Q.  B.  572 ;  Kaltenbach  v.  Lewis,  24  Ch.  D,  54 ;  10  App.  Gas.  617. 

In  this  country  the  question  is  generally  treated  as  a  question  of  fact  depending  on 
the  intention  of  the  parties  in  each  case  as  in  the  case  of  the  agent  of  a  domestic  prin- 
cipal. Oelricks  v.  Ford,  23  How.  49;  Berwind  v.  Schultz,  25  Fed.  Rep.  912;  Maury 
V.  Ranger,  38  La.  An.  485 ;  Bray  v.  Kettell,  1  Allen,  80 ;  Kaulback  v.  Churchill,  59 
N.  H.  296 ;  Kirkpatrick  v.  Stainer,  22  Wend.  244 ;  Taintor  v.  Prendergast,  3  Hill, 
72.     Contra,  Rogers  v.  March,  33  Me.  106.     And  see  Vawter  v.  Baker,  23  Ind.  63. 

1  Vawter  v.  Baker,  23  Ind.  63. 
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flicting  claims  against  a  purchaser ;  as  the  factor  for  his  lien  for 
advances,  etc.,  and  the  principal  for  his  price.  In  general  it 
may  be  said  that  a  purchaser  who  pays  to  either,  will  be  protected 
against  the  other,  if  he  has  no  notice  or  knowledge  of  any  valid 
claim  or  right  belonging  to  the  other,  (c)  But,  excepting  when 
such  rights  exist  in  the  factor,  the  principal  has  a  higher  right 
than  he,  and  may  enforce  a  contract  with  a  third  party  for  his 

own  benefit. 
*98  *A  factor  may  buy  and  sell,  sue  and  be  sued,  collect 
money,  receive  payments,  give  receipts,  etc.,  in  his  own 
name ;  but  a  broker,  only  in  the  name  of  his  principal,  (d)  i  A 
factor  has  a  lien  on  the  property  in  his  hands,  for  his  commis- 
sions, advances,  and  expenses  ;(e)2  but  whether  the  possession 
of  a  bi-ll  of  lading  duly  indorsed  gives  the  factor  a  right  to  take 
possession  of  the  goods  and  hold  them  by  his  lien,  is  uncertain. 
We  should  doubt  whether  the  bill  of  lading,  alone,  would  give 
him  such  a  right.  (/)  ^  But  a  factor  who  accepts  a  bill  drawn  on 
goods,  which  goods  are  in  the  hands  of  a  third  person  to  be  deliv- 
ered to  the  factor,  acquires  undoubtedly  a  lien  on  the  goods  as 

(c)  Drinkwater  v.  Goodwin,  Cowper,  Simpson,  1 6  Ves.  276 ;  Stevens  w.  Robins, 
251 ;  Atkyns  v.  Amber,  3  Esp.  493;  Cop-  12  Mass.  180;  Bryce  v.  Brooks,  26  Weud. 
pin  V.  Craig,  7  Taunt.  243;  Hudson  v.  367;  The  Frances,  8  Cranch,  419 ;  Dixon 
Granger,  .5  B.  &  Aid.  27.  v.    Stansfield,    10    C.    B.   398.     And  the 

(d)  Baring  u.  Corie,  2  B.  &  Aid.  143;  factor  obtains  an  interest  sufficient  to 
Hearshy  v.  Hichox,  7  Eng.  (Ark.)  125.  support  his  lien,  upon  accepting  a  draft 

(e)  Williams  v.  Littlefield,  12  Wend,  drawn  upon  the  faith  of  the  goods. 
362;  Holbrooke  u.  Wight,  24  Wend.  169.  Nesmlth  w.  Dyeing,  &c.  Co.  1  Curtis,  130; 
The  factor  has  a  general  lien,  to  secure  Bank  of  Rochester  o.  Jones,  4  Comst. 
all  advances  and  liabilities,  upon  all  goods  497  ;  Vail  u.  Durant,  7  Allen,  408. 
whichcome  to  his  hands  as  factor.  Godin  (/)  See,  however.  Rice  v.  Austin,  17 
V.  London  Ass.  Co.  1  Burr.  494;  HoUing-  Mass.  197;  Patten  ii.  Thompson,  5  M.  & 
worth  V.  Tooke,  2  H.  Bl.  501 ;   Cowel  v.  Sel.  350. 

1  A  broker  cannot  sue  in  his  own  name  upon  contracts  made  by  him  as  a  broker, 
Fairlie  v.  Feuton,  L.  R.  5  Ex.  169;  nor,  although  signing  a  contract  note  as  selling 
as  broker  for  an  undisclosed  principal,  can  he  sue  as  principal  in  the  contract. 
Sharman  v.  Brandt,  L.  R.  6  Q.  B.  720.  Likewise  a  broker,  signing  a  contract  note  in 
terms,  "  I  have  this  day  sold  by  your  order  and  for  your  account  to  my  principals," 
is  not,  in  the  absence  of  usage,  personally  liable  on  the  contract.  Southwell  v.  Bow- 
ditch,  1  C.  P.  D.  374.  — K. 

^  Commission  merchants  making  advances  on  goods  insured  by  them  which  are 
burned  without  their  fault,  have  the  same  lien  on  the  insurauce  money  when  collected 
as  they  had  on  the  goods.  Johnson  v.  Campbell,  120  Mass.  449.  Also  where  an 
agent  has  advanced  money  or  incurred  liability  for  a  principal,  and  the  latter  becomes 
insolvent  while  the  agent  has  in  his  possession  or  within  reach  the  proceeds  or  fruit 
of  the  advances,  he  has  a  lien  upon  them  before  they  come  into  the  principal's  actual 
possession.  MuUer  v.  Pondir,  55  N.  Y.  325.  See  Brown  v.  Coombs,  63  N.  Y.  598 ; 
Daniel  v.  Swift,  54  Ga.  113.  — K. 

•*  The  mere  possession  of  bills  of  lading  of  cotton  confers  no  lien  on  the  factors  to 
whom  it  was  shipped  a»  against  an  attachment.  Saunders  v.  Bartlett,  12  Heiskell, 
316  ;  Oliver  v.  Moore,  12  ib.  482  ;  Chaffraix  ;■.  Harper,  26  La.  An.  22.  But  delivery 
of  cotton  to  a  factor's  agent  and  the  placing  it  on  the  factor's  drays  gives  such  a  lien 
as  against  an  attachment  put  on  the  cotton  while  still  on  the  drays.  Burrus  v.  Kyle, 
56  Ga.  24.  —  K. 
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against  an  attaching  creditor.  (^)  The  consignor  may  always 
transfer  the  goods  to  a  third  person  free  from  any  lien  or  claim  of 
the  factor  on  them  to  secure  his  debt,  if  he  transfers  them  before 
they  come  into  the  hands  of  the  factor.  (A)  Nor  has  a  factor 
any  lien  on  goods  in  his  hands,  unless  they  came  to  him  as 
factor,  (i) 

It  may  be  doubted,  whether,  in  England,  a  factor  can  sell  the 
goods,  against  the  orders  of  the  principal,  even  if  the  principal 
expressly  refuses  to  pay  or  secure  his  debt  to  the  factor,  (j)  Here, 
the  factor  certainly  may  sell  enough  to  cover  his  balances,  if  the 
principal,  after  proper  demand,  refuses  to  pay  or  secure  them ; 
but  the  factor  must  protect  the  principal's  interest,  as  to  the  time 
and  manner  of  the  sale,  (k)  And  the  Supreme  Court  of  the  United 
States  denies  that  a  consignor,  having  received  advances, 
has  any  right,  by  any  orders,  to  suspend  or  *  control  the  *  99 
factor's  right  of  sale,  except  as  to  the  surplus  of  the  goods 
beyond  the  factor's  advances  or  liabilities.  (Z)  But  instructions 
or  an  agreement  as  to  this  right  of  sale  will  be  enforced.  (II)  Nor 
need  a  factor  make  a  sale ;  but  after  reasonable  delay  and 
endeavors  to  sell,  he  may  maintain  an  action  against  his  prin- 
cipal for  his  commissions  or  charges,  (m)  As  to  the  measure  of 
damages  in  actions  against  factors  for  wrongful  sales,  see  second 
volume. 

Possession  is  necessary  to  give  a  lien,  and  a  broker  has  therefore 
no  lien,  (n)  ^  In  the  transactions  of  business  these  relations  are 
sometimes  confounded,  and  it  is  not  always  easy  to  distinguish 
between  the  factor  and  the  broker.  The  best  test,  however,  is  in 
the  fact  of  possession;  but  even   one  who  has  possession   may 


(a)  Nesmith  v.  Dyeing   Co.   1  Curtis,  (I)  Brown  v.  McGran,  14  Pet.  479.    So 

J3Q  Mooney  r.  Musser,  45  Ind.  115;  Howard 

ih)  Bank    of    Rochester    v.    Jones,   4  v.  Smith,  56  Mo.  314. 
Comst    497  (")  Milliken  v.  Dehon,  27  N.  Y.  364. 

li)  Elliot    V     Bradley,    23    Vt.    217  ;  (m)  Frothingham  o.  Everton,  12  N.  H. 

Dixon  V.  Stansfield,  10  C.  B.  398.  239;  Upham  v.  Lefavour,   11   Met.   174; 

(i)  See  Smart  v.  Sandars,  supra.  Dolan  v.  Thompson,  126  Mass.  183.     bee 

ft)  Frothingham  v.  Everton,  12  N.  H.  Strong  v.  Stewart,  9  Heisk.  137. 
239-    Parker   v.  Brancker,   22   Pick.  40;  (n)  See  Jordan  v.  James,  5  Ham.  99, 

Mar'fleld  v.  Goodhue,  3  Comst.  62 ;   Blot  where  the  several  classes  of  liens  are  dis- 

V  Boiceau  1  Sandf.  Ill,  and  3  Comst.  78;  cussed,  and  the  cases  cited.     But  it  is  of 

Blackmar  'v.  Thomas,  28  N.  Y.  67.     See  the  very  essence  of  a  lieu  that  possession 

ante,  p.  *  70,  n.  (y).  accompanies  it. 

I  But  a  hroker  may  have  a  lien  for  his  commissions  upon  the  proceeds  of  a  sale 
remaining  in  his  hands,  although  he  cannot  retain  the  amount  of  his  entire  claim 
aeainst  the  owners.  Barry  v.  Boninger,  46  Md.  59.  And  an  insurance  broker  has  a 
lien  on  policies  of  insurance  in  his  hands  or  the  proceeds  of  them  for  the  balance  due 
him  for  commissions  and  premiums.     Fisher  v.  Smith,  4  App.  Cas.  1. 
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sometimes  be  held  to  be  a  broker,  (o)  Neither  can  delegate  his 
authority,  (p)  The  broker  may  certainly  be  the  agent  of  both 
parties,  and  often  is  so ;  but  it  would  seem  from  the  nature  of  his 
employment,  that  the  factor  can  be,  generally  at  least,  the  agent 
only  of  the  party  who  employs  him.  The  whole  subject  of  the 
lien  of  a  factor  and  the  rules  and  principles  applicable  to  it,  are 
considered  in  our  chapter  on  Liens  ;  and  the  distinction  between  a 
factor  and  broker,  in  respect  to  the  Statute  of  Frauds,  is  stated  in 
the  section  on  Bought  and  Sold  Notes. 

Neither  has  a  right  to  his  commissions,  as  a  general  rule,  until 
the  whole  service,  for  which  these  commissions  are  to  compensate, 
is  performed.  (2)  1  But  where  the  service  is  begun,  and  an  impor- 
tant part  performed,  and  the  factor  or  broker  is  prevented  by  some 
irresistible  obstacle  from  completing  it,  and  is  himself  without 
fault,  there  it  would  seem  that  he  may  demand  a  proportionate 
compensation,  (r)  ^     So  a  broker,  employed  to  sell  land  and  making 

(0)  Pickering  v.  Busk,  15  East,  38.  Dalton  v.  Irving,  4  C.  &  P.  289  ;  Broad  v. 

(p)  Catlin  V.  Bell,  4  Camp.  183  ;    Solly  Thomas,  7  Bing.  99. 
V.  Rathbone,  and  Cockran  0.  Irlam,  2  M.  (r)  Hamond  v.  Holiday,  1  C.  &  P.  384 ; 

&Sel.  298,  n.  (a.).  Broad  v.  Thomas,  7   Bing.   99;  Read   0. 

{g)  Hamond  v.  Holiday,  1  C.  &  P.  384 ;  Rann,  10  B.  &  C.  438. 

'  Nor  for  unsuccessful  efforts,  unless  the  failure  is  due  to  the  principal.  Sibbald 
ti.  Bethlehem  Iron  Co.  83  N.  Y.  378.  But  a  real  estate  broker  is  entitled  to  his  com- 
missions if  he  procures  a  purchaser,  although  his  principal  concludes  the  sale  him- 
self, Timberman  v.  Craddock,  70  Mo.  638  ;  Arrington  v.  Gary,  5  Ba.Kter,  609 ;  Dolan 
V.  Scanlan,  57  Cal.  261  ;  but  such  purchaser  must  be  ready  to  carry  out  the  terms 
agreed  on  between  his  principal  and  himself,  Eraser  0.  Wyckoff,  63  N.  Y.  445 ;  Mc- 
Arthur  v.  Slauson,  53  Wis.  41  ;  Hyams  v.  Miller,  71  Ga.  608  ;  Kerfoot  v.  Steele,  113 
111.  610  ;  or  be  acceptable  to  him,  Coleman  v.  Meade,  13  Bush,  358  ;  nor  can  the  prin- 
cipal, by  changing  such  terms,  prevent  the  recovery  of  such  commissions.  Bash  v.  Hill, 
62  ID.  216 ;  Stewart  v.  Mather,  32  Wis.  344 ;  or  by  a  refusal  to  ratify  a  sale,  Bailey  v. 
Chapman,  41  Mo.  536;  Cawker  v.  Apple,  15  Col.  141  ;  Fiske  u.  Soule,  87  Cal.  313; 
Greenwood  0.  Burton,  27  Neb.  808  ;  or  otherwise  preventing  a  sale,  Phelps  v.  Prusch, 
83  Cal.  626.  If,  however,  a  broker  breaks  off  negotiations,  his  principal  can  afterwards 
renew  and  complete  them  without  entitliiig  the  broker  to  a  commission.  Wvlie  v. 
Marine  Bank,  61  N.  Y.  415.  — A  broker  to  sell  is  also  entitled  to  compensation"  when 
he  finds  one  who  makes  a  written  contract  for  the  property,  Veazie  v.  Parker,  72  Me. 
443  ;  though  never  carried  out.  Pearson  r.  Mason,  120  Mass.  53,  and  though' the  sale 
falls  through  because  the  seller  is  unable  to  give  a  good  title,  Birmingham',  &c.  Co.  v. 
Thompson,  86  Ala.  146  ;  Cheatham  v.  Yarbrough,  90  Tenn,  77.  —A  broker,  leaving 
copies  of  a  written  authority  to  procure  a  loan  with  several  persons,  one  of  whom  with- 
out the  broker's  knowledge  lends  the  money,  is  entitled  to  his  commissions.  Derrickson 
V.  Quimby,  14  Vroom,  373.  But  where  the  broker's  advertisement  attracted  a  pur- 
chaser to  whom  the  principal  made  a  sale,  the  broker  was  held  to  recover  not  even  his 
outlays,  in  Charlton  !>.  Wood,  11  Heiskell,  19  —A  broker  to  sell  a  coUierv,  who  was 
to  receive  as  a  commission  all  he  could  get  above  a  certain  sum,  was  held' entitled  to 
such  excess,  although  very  largely  above  such  sum.  Morgan  v.  Elford,  4  Ch.  D.  352. 
—  A  broker,  in  the  absence  of  agreement,  is  entitled  to  the  customary  rate  of  commis- 
.sions  Potts  V.  Aechternacht,  93  Penn.  St.  138  One  who  renders  services  as  a  broker 
is  not  entitled  to  commissions  unless  employed  by  the  principal  to  do  so.  Twelfth 
Street  Market  Co.  v.  .lackson,  102  Pa.  269  ;  Coffin  v.  Linxweiler,  34  Minn.  320.  See  in 
general  as  to  the  right  to  commissions,  30  Amer.  Law  Reg   114. 

2  Or  if  he  opens  a  negotiation,  and  his  principal  completes  the  sale,  he  can  recover 
the  proper  proportion  of  the  commission.  Majrtiu  v.  SiUiman,  53  N.  Y.  615  See 
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a  proper  bargain,  has  been  held  entitled  to  his  commission 
although  the  purchaser  refused  to  take  the  land  from  a  defect  in 
the  title,  (rr)  And  if  he  makes  a  contract  for  the  purchase  of 
goods  to  arrive,  he  may  recover  his  commissions  although  the 
goods  do  not  arrive,  (rs)  Neither  factor  nor  broker  can  have  any 
valid  claim  for  his  commissions  or  other  compensation  if  he 
has  not  discharged  all  the  duties  of  the  employment 
which  he  has  undertaken,  with  proper  care  and  *  skill,  *  100 
and  entire  fidelity,  (s)  And  for  his  injurious  default,  he 
not  only  loses  his  claim,  but  the  principal  has  a  claim  for 
damages.  (0  He  must  account  for  all  the  profits  made  from  con- 
tracts entered  into  on  behalf  of  his  principal,  (tt)  And  if  he  has 
stipulated  to  give  his  whole  time  to  his  employer,  he  will  not  be 
permitted  to  derive  any  compensation  for  services  rendered  else- 
where, (w)  Neither  the  factor  nor  broker  can  acquire  any  claim 
by  services  which  are  in  themselves  illegal  or  immoral,  or  against 
public  policy.  («)i 

A  factor  to  whom  goods  were  sent  for  sale  cannot  be  sued  until 
after  demand  or  instructions  to  remit,  (vv) 

A  broker'  to  whom  a  certificate  of  shares  has  been  intrusted 
with  special  instructions,  can  make  no  disposition  of  them  which 

(rr)  Doty   v.    Miller,    43   Barb.   529  ;  embezzled  the  principal's  funds,  although 

Middleton  v.  Findler,  25  Cal.  76  ;  Knapp  it  exceeds  the  amount  embezzled.    Turner 

V.  Wallace,  4  N.  Y.  477  ;    Schwartze  !>.  u.  Eobinson,  6  C.  &  P.  16  n.  [g). 
Yearly,  31  Md.   270;  Gonzales  v.  Broad,  (()  See  note  (6),p.  *S6. 

57  Cal.  224;  contra,  Rockwell  v.  Newton,  (it)  Payne  v.  Waterston,  16   La.  An. 

44  Conn.  333.     See,  as  to  the  rights  of  a  239. 

ship-broker,  Cook  v.  Fisk,   12  Gray,  491,  («)  Thompson  v.  Havelock,  1   Camp, 

and  Cook  ».  Welch,  9  Allen,  350.  527,  and  cases  cited  in  note;  Massey  v. 

(rs)  Paulsen  w.  Dallett,  2  Daly,  40.  Davies,    2    Ves.     Jr.    317;     Gardner    </. 

(s)  Denew  v.  Deverell,  3  Camp.  451;  M'Cutcheon,  4  Beav.  534. 
Hamond  v.  Holiday,  1  C.  &  P.  384 ;  White  (r)  Haines    v.   Busk,    5    Taunt.   521 ; 

V.  Chapman,  1  Stark.  113  ;  Hurst  v.  Hold-  Josephs  v.  Pebber,  3  B.  &  C.  639  ;  Wyburd 

ing,  3  Taunt.  32;  Dodge  v    Tileston,  12  v.  Stanton,  4  Esp.  179;  Buck  v.  Buck,  1 

Pick.  328.     See   also    Shaw  v.  Arden,  9  Camp.  547 ;  and  Rex  v.  Shatton,  in  note ; 

Bing.  287;    Hill  v.  Featherstonhaugh,  7  Armstrong    v.    Toler,    U    Wheat.    258; 

Bing.  569;  Fisher  v.  Dynes,  62  Ind.  348.  Pearce  v.  Foote,  113  111.  228;  Whitesides 

As  to  his  duty  to  keep  accounts,  see  White  v.  Hunt,  97  Ind.  191 ;  Johnson  v.  Hunt,  81 

V.  Lady  Lincoln,  8  Ves.  363.    He  must  not  Ky.  321 ;    Crawford  v.  Spencer,  92  Mo. 

confound  the  principal's  property  with  his  498. 

own.    Lupton  !)   White,  15  Ves.  432.     He  {vv)  Wright    v.    People,   61   111.  382; 

cannot  recover  his  compensation  if  he  has  Burns  v.  Pilsbury,  17  N.  H.  66, 

Thomas  v.  Lincoln,  71  Ind  41,  to  the  effect  that  a  broker  can  receive  a  commission 
only  on  the  actual  completion  of  a  sale  of  personal  property.  —  K. 

'  Thus  a  broker  cannot  recover  premiums  paid  for  illegal  insurance,  Allkins  v. 
Jupe,  2  C.  P.  D.  375 ;  nor  money  advanced  to  cover  losses  in  stock-gambling,  nor  his 
commissions  therein  Fareira  v  Gabell,  89  Penn.  St.  89.  Bat  a  broker  carrying 
stocks  on  a  margin,  is  entitled  to  his  expenditures,  especially  where  he  informs  his 
principal  frequently  of  the  state  of  his  accounts,  and  the  latter,  knowing  the  custom, 
makes  no  objection  until  called  upon  to  pay.  Robinson  v  Norris,  51  How.  Pr.  442. 
—  K. 
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these  instructions  do  not  permit;  nor  can  evidence  of  a  con- 
trary usage  be  received ; '  and  if  he  does  this,  he  is  liable  for 
what  was  the  market  price  of  the  shares  on  the  day  when  he 
violated  his  instructions.  (?;z6;) 

A  commission  merchant  cannot  detain  proceeds  of  a  sale  from 
his  principal,  in  favor  of  claims  or  equities  between  a  third  party 
and  the  principal,  in  which  the  commission  merchant  has  no 
interest,  {vx) 

(vw)  Parsons  v.  Martin,  11  Gray,  111.       (ox)  Aubery  v.  Fiske,  36  N.  Y.  47. 

1  As  to  the  admissibility  of  evidence  of  usage,  see  Robinson  v.  Mollett,  L.  R.  7  H. 
L.  802  ;  Perry  y.  Barnett,  15  Q.  B.  D.  388;  Irwin  w.Williar,  110  U.  S.  499,  513;  Bailey 
V.  Bensley,  87  111.  556 ;  Commonwealth  «.  Cooper,  130  Mass.  285. 
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SERVANTS. 

In  England  the  relation  of  master  and  servant  is  in  many 
respects  regulated  by  statutory  provisions,  and  upon  some  points 
is  materially  affected  by  the  existing  distinction  of  ranks,  and  by 
rules  which  have  come  down  from  periods  when  this  distinction 
was  more  marked  and  more  operative  than  at  present.  In  this 
country  we  have  nothing  of  this  kind.  With  us,  a  contract  for 
service  is  construed  and  governed  only  by  the  general  principles 
of  the  law  of  contracts. 

The  word  "  servant"  seems  to  have  in  law  two  meanings.  One 
is  that  which  it  has  in  common  use,  when  it  indicates  a  person 
hired  by  another  for  wages,  to  work  for  him  as  he  may  direct. 

We  may  call  such  a  person  a  servant  in  fact;  but  the  word  is 
also  used  in  many  cases  to  indicate  a  servant  by  construction  of 
law ;  it  is  sometimes  applied  to  any  person  employed  by  another, 
and  is  scarcely  to  be  discriminated  in  these  instances  from  the 
word  "  agent. "  This  looseness  in  the  use  of  the  word  is  the  more 
to  be  regretted,  because  it  seems  to  have  given  rise  to  some  legal 
difficulties  and  questions  which  might  have  been  avoided. 

There  are  important  consequences  flowing  from  the  relation  of 
master  and  servant,  and  it  is  therefore  an  important  question, 
where  this  relation  exists,  and  how  far  it  extends.  Thus,  if  one 
wishes  to  build  or  repair  a  house,  and  contracts  with  another  to 
do  this,  and  the  contractor  with  another,  and  this  other  with  still 
a  third,  for  perhaps  a  part  of  the  work,  or  the  supply  of  materials, 
and  the  servant  of  the  third  by  his  negligence  injures  some  per- 
son, has  the  injured  party  his  right  of  action  against  the  owner  of 
the  land  or  of  the  house  ?  Undoubtedly,  if  all  employed  about 
the  house  were  his  servants,  but  not  otherwise.  So  if  an 
owner  of  coaches  lets  one  with  the  horses  *  and  the  coach-  *  102 
man  for  a  definite  time  or  a  definite  journey,  and  while  the 
hirer  is  using  the  coach  the  coachman  by  his  negligence  injures  a 
person ;  has  the  injured  party  now  an  action  against  the  owner  ? 
Yes   if  the  coachman  were  at  the  time  of  the  wrongful  act  his 
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servant,  and  not  otherwise.  Hence,  when  a  master  gives  general 
directions  to  his  servant,  trusting  to  his  discretion,  the  master 
may  be  liable  for  the  servant's  misuse  of  his  discretion;  but  if  he 
gives  specific  directions,  and  the  servant  transcends  them,  the 
master  is  not  liable,  (a)  Again,  if  one  employs  a  person  to  drive 
home  for  him  cattle  which  he  lias  bought,  and  gives  the  cattle  up 
to  the  driver,  going  elsewhere  himself,  and  the  driver,  or  a  person 
employed  by  the  driver,  by  his  negligence,  injures  any  one,  the 
injured  person  has,  we  think,  as  in  the  other  instances,  an  action 
against  the  original  party,  if  the  party  who  did  the  wrong  were 
at  the  time  his  servant,  and  not  otherwise.  So  one  was  held 
responsible,  who  employed  a  day  laborer  to  clean  out  a  drain,  in 
doing  which  he  broke  up  the  highway,  whereby  the  plaintiff  was 
injured.  (6)  The  general  principle  is,  that  a  master  is  responsible 
for  the  tortious  acts  of  his  servant,  which  were  done  in  his  service. 
It  is  certain  and  obvious  that  a  master  is  not  responsible  for  all 
the  torts  of  his  servant;  for  those,  for  instance,  of  which  the  ser- 
vant" is  guilty,  when  they  are  entirely  aside  from  his  service,  and 
have  no  connection  with  his  duties,  or  with  the  command  or  the 
wish  of  his  master;  (bb)  as  if  he  should  leave  his  master's  house 
at  night  and  commit  a  felony.  There  must,  then,  be  some  prin- 
ciple which  limits  and  defines  the  rule  respondeat  superior.  And 
we  think  it  may  be  clearly  seen  and  stated.  It  is  this ;  the 
responsibility  of  the  master  grows  out  of,  is  measured  by,  and 
begins  and  ends  with,  his  control  of  the  servant,  (c)     It  is  true 

(a)  Oxford  o.  Peter,  28  111.  434.  duty  arising  from  a  special  relation,  there 

(6)  Sadler  v.  Henlock,  4  E.  &  B  570.  that    special     relation     may    occasion    a 

{bb)  Evansville,  &c.  R.   Co.  v.  Baum,  liability  even   for  the  wilful   tort  of  the 

26  Ind.  70.  servant.     As  where  the  relation  is  one  of 

(c)  On  this  ground   rests  the   distinc-  bailment.     In  Sinclair  v.  Pearson,  7  N.  H. 

tion   now  well   established,   between  the  227,    Parker,  J.,   giving   the    judgment, 

negligence  of   the   servant  and   his  wilful  said :  "  It  is  evident,  therefore,   that  the 

and  malicious  trespass ;  the  act  in  either  liability  of  a  bailee,  for  a  loss  occasioned 

case    being    done    in    the    course  of    his  by  the  act  of  a  servant,  cannot  be  made 

employ.     For  the  former  the  master  must  to  depend  upon  the  question  whether  the 

answer ;    for    the   latter    he  is   held  not  act  was  wilful  or  otherwise ;  or  whether 

liable,  unless   the^  trespass  is   proved    to  the  servant,  in  committing  it,  was  doing, 

have  been  authorized  or  ratified  by  him.  or  forbearing  what  his  master  had  directed; 

McManus  v.  Crickett,  1    East,  106 ;  Croft  for  if  that  were  the  criterion,  the  bailee 

i\  Alison,  4  B.  &  Aid.  590;  Lyons  w.  Mar-  would    never    be    liable    for    the  act  or 

tin,  8  A.  &  E.  512;  Goodman  v.  Kennell,  neglect  of    his  servants,  unless  done  by 

1  Mo.  &,  r.  241,  s.   c.  3  C.  &  P.  167  ;  Sad-  his  command,  either  expressed,  or  in  fact 

ler  V.  Henlock,  4  El.  &  Bl.   570 ;  Foster  to  be  inferred ;  but  it  must  depend  upon 

!!.  Essex  Bank,  17  Mass.  479;   Wright  u.  the  question  whether  the  degree  of  care 

Wilcox,    19    Wend.    343;    Vanderbilt  v.  and  diligence  required  about  the  preserva- 

Kichmond   Turnpike  Co.  2  Comst.   479;  tion,  safe-keeping,  &c.,  of  the  thing  bailed, 

Corliin   D.   American  Mills,  27  Conn.  274.  has   been  e.xercised    by  master   and   ser- 

But  it  seems  that  where  the  duty  of  the  Tant."     And  Ellis  v.  Turner,  8  T.  R.  531, 

master  to   the    party    whose  property  is  was  referred  to,  where  a  loss  of  part  of 

injured,  is   not  merely  that  which  every  a  cargo  having  occurred  in  consequence 

man  owes  to  his  neighbor,  but  a  peculiar  of  the  misconduct  of  the  master  of  the 
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that  the  policy  of  holding  a  master  to  a  *  reasonable  care  and  *  103 
discretion  in  the  choice  of  a  servant  may  cause  a  liberal  con- 
struction of  the  rule  in  respect  to  an  injured  party,  and 
may  therefore  be  satisfied  in  some  instances  with  a  *  slight  *  104 
degree  of  actual  control;  but  of  the  soundness  and  gen- 
eral applicability  of  the  principle  itself,  we  do  not  doubt;  nor 
do  we  see  any  greater  difficulty  in  the  application  of  the  prin- 
ciple than  may  always  be  apprehended  from  the  variety  and 
complexity  of  the  facts  to  which  this  and  other  legal  principles 
may  be  applied.  The  master  is  responsible  for  what  is  done  by 
one  who  is  his  servant  in  fact,  for  the  reason  that  he  has  such 
servant  under  his  constant  control,  and  may  direct  him  from 
time  to  time  as  he  sees  fit ;  and  therefore  the  acts  of  the  servant 
are  the  acts  of  the  master,  because  the  servant  is  at  all  times  only 
an  instrument ;  and  one  is  not  liable  for  a  person  who  is  a  servant 
only  by  construction,  excepting  so  far  as  this  essential  element 


vessel,  and  an  action  having  been  brought 
by  the  owner  of  the  goods  against  the 
owners  of  the  vessel,  Lord  Kenton  said  : 
"  Though  the  loss  happened  in  conse- 
quence of  the  misconduct  of  the  defend- 
ants' servant,  the  superiors  (the  defendants) 
are  answerable  for  it  in  this  action.  The 
defendants  are  responsible  for  the  acts  of 
their  servant  in  those  things  that  respect 
his  duty  under  them,  though  they  are  not 
answerable  for  his  misconduct  in  those 
things  that  do  not  respect  his  duty  to 
them ;  as  if  he  were  to  commit  an  assault 
upon  a  third  person  in  the  course  of 
his  voyage."  —  The  rule  established  in 
McManus  v.  Crickett,  is  criticised  by 
Keeve,  Dom.  Eel.  357  ;  and  in  the  case  of 
The  Druid,  1  Wm.  Rob.  485,  Dr.  Lushing- 
ton  commented  in  forcible  terras  upon  the 
hardship  of  the  rule,  and  expressed  regret 
at  its  adoption.  —  If  a  master  give  general 
directions  which  naturally  occasion  the 
commission  of  a  tort  by  the  servant 
executing  them,  the  master  is  liable  not- 
withstanding he  never  commanded  that 
particular  act.  Rex  u.  Nutt,  Fitzg.  47  ; 
Lord  Tenterden,  Rex  v.  Gutch,  Mo.  &  M. 
437,  438 ;  Attorney-General  v.  Siddon,  1 
Tvr.  49;  Gregory  v.  Piper,  9  B.  &  C. 
591 ;  Lord  Lonsdale  v.  Littledale,  2  H.  Bl. 
267,  299  ;  Sly  v.  Edgley,  6  Esp.  6 ;  Holmes 
,'.  Onion,  2  "C.  B.  (n.  a.)  790.  In  Powles 
r.  Hider,  6  E.  &  B.  208,  the  owner  of  a 
cab,  plying  in  London,  was  held  liable  for 
goods  lost  by  the  negligence  of  the  cab- 
driver,  although  the  driver  paid  the  owner 
every  day  a  certain  sum  for  the  use  of 
the  cab  and  horses.  And  where  the  ser- 
vant is  in  the  employ  of  the  master,  and 
the  acts  complained  of  are  done  in  the 


course  of  the  employment,  the  master 
is  responsible,  although  the  acts  were 
done  in  a  way  directly  contrary  to  his 
instructions.  Philadelphia,  &c.  K.  Co.  v. 
Derby,  14  How.  468 ;  Southwick  i-.  Estes, 
7  Cush.  385. — But  in  cases  where  the 
master  is  held  liable  on  the  ground  of  an 
implied  authority  to  the  servant  to  do  the 
particular  act  for  him,  if  the  tort  is  a  tres- 
pass on  the  part  of  the  servant,  the  master 
must  not  be  sued  in  trespass,  but  case. 
Gordon  v.  Rolt,  4  Exch.  365  ;  Sharrod  v. 
London,  &c.  R.  Co.  4  Exch.  580;  where  a 
railway  train,  driven  at  the  rate  of  forty  ' 
miles  an  hour,  according  to  the  general 
directions  of  the  company  to  the  driver, 
ran  over  and  killed  some  sheep  which  had 
strayed  upon  the  line  in  consequence  of 
the  defective  fences  of  the  company.  It 
appeared  that  if  the  driver  (running  the 
engine  at  the  speed  directed)  had  seen  the 
sheep,  he  could  not  have  stopped  the  train 
in  time  to  prevent  the  collision.  Hdd,  that 
the  company  were  not  liable  in  trespass 
for  the  injury ;  but  that  the  action  should 
have  been  case,  either  for  permitting  the 
fences  to  be  out  of  repair,  or  for  direct- 
ing the  servant  to  drive  at  such  a  rate  as 
to  interfere  with  the  right  of  the  sheep  to 
be  on  the  railway.  It  was  observed  in  the 
judgment,  that,  notwithstanding  the  order 
to  the  driver  to  proceed  at  a  great  speed, 
it  did  not  follow  as  a  necessary  conse- 
quence that  the  engine  would  infringe  on 
the  plaintiff's  cattle;  and  the  case  was 
distinguished  from  Gregory  v.  Piper,  9  B. 
&  C.  591,  on  this  ground.  See  Howe  v. 
Newmarch,  12  Allen,  49 ;  Du  Pratt  v. 
Lick,  38  Cal.  691. 
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of  control  and  direction  exists  between  them.  We  should  there- 
fore say  that,  in  the  instances  we  have  before  supposed,  the  owner 
of  the  land  or  the  house  was  not  responsible  for  the  tort  of  the 
servant  of  the  sub-contractor,  nor  would  he  have  been  for  the 
tort  of  the  sub-contractor  or  of  the  first  contractor.  They  were 
not  his  servants  in  any  sense  whatever ;  they  were  to  do  a  job, 
and  when  this  was  done  he  was  to  pay  the  party  whom  he  had 
promised  to  pay ;  and  this  was  all ;  for  if,  although  a  contractor 
be  employed,  by  the  terms  of  the  contract  control  is  left  with  the 
owner,  he  is  still  liable,  (cc)  Nor  is  the  contractor  held  if  he 
properly  executes  the  plan  and  follows  the  direction  of  an  archi- 
tect employed  to  direct  him,  and  injury  occurs  through  the  fault 
of  the  plan,  {cd)  In  accordance  with  this  rule  it  is  declared  that 
where  the  negligent  party  exercises  a  distinct  and  independent 
calling,  his  employer  is  not  liable,  {d)  and  if  the  negligence  be 
committed  in  the  performance  of  a  piece  of  work  undertaken  in 
consequence  of  a  special  contract,  in  such  case  the  contractor  is 
solely  responsible,  (e)  ^  Nor  does  it  make  any  difference  if  the 
contractor  be,  in  matters  beside  the  contract,  the  servant  of  the 
other  contracting  party.  (/)  And  the  party  with  whom  the  con- 
tractor engages  is  not  liable,  although  acts  are  done  by  the 
contractor  or  his  servants  amounting  to  a  public  nuisance,  so  long 
as  the  act  contracted  for  is  not  in  itself  a  nuisance,  (g)  But  if  an 
employer  interferes  with  the  contractor  and  gives  special  direc- 
tions, and  the  mischief  is  done  while  the  contractor  is  obeying 
them,  the  employer  would  be  liable,  {gg)  If  the  act  to  be  done  be 
itself  an  unlawful  one,  or  necessarily  involves  in  its  performance 

the  commission  of  a  public  nuisance,  the  employer  is  not 
*105    discharged  from  liability  on  the  ground  that  the  *  party 

employed  was  a  contractor,  because  in  such  case  he  has 

(cc)  Schwartz  D.  Gilmore,  45  m.  455.  (e)  Allen  v.   Hayward,   7   Q.  B.  960; 

(cd)  Daegling  v.  Gilmore,  49  111.  248.         Gayford  v.  NichoUs,  9  Exch.  702. 
(d)  Milligan   v.  Wedge,    12   A.   &  E.  (/)  Knight  i'.  Fox,  5  Exch.  72. 

737  ;  Martin  v.  Temperley,  4  Q.  B.  298 ;  (g)  Overton  v.  Freeman,  3  Car.  &  K.  49. 

De  Forrest  v.  Wright,  2  Mich.  368  ;  Pierce  [qg)  Hefferman  v.  Benkard,  1  Roh.  432. 

V.  O'Keefe,  11  Wis.  180;  Butler  v.  Hunter, 
7  H.  &  N.  826. 

^  Thus  the  owner  of  a  house,  employing  a  carpenter  to  raise  it  and  put  another 
story  under  it  complete,  is  not  liable  for  an  injury  to  an  adjoining  house  during  the 
work,  unless  the  carpenter  is  unskilful  or  unsuitable,  or  the  work  creates  a  nuisance. 
Conners  ii.  Hennessey,  112  Mass.  96.  See  Robinson  t).  Webb,  11  Bush,  464.  But 
Bower  v.  Peate,  1  Q.  B.  D.  321,  decided  that  if  a  house-owner  employs  a  contractor 
to  pull  the  house  down,  excavate  the  foundations,  and  rebuild  it,  he  is  liable  for  an 
injury  thereby  caused  to  an  adjoining  house,  on  the  ground  that  the  owner  was  bound 
to  see  to  it  that  no  accident  happened,  although  the  contractor  undertook  to  support 
the  adjoining  house  as  far  as  might  be  necessary.  —  K, 
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sufficient  control,  and  expressly  commands  the  act  to  be  done,  (h)  i 
A  contractor  to  build  houses,  employing  a  sub-contractor,  has  been 
held  liable  for  injury  caused  by  the  sub-contractor's  negligence,  (hh) 
Some  exceptions  seem  to  be  made  on  the  ground  of  public  policy, 
although  the  case  could  hardly  come  within  the  law  or  reason  of 
nuisance ,  as  where  railroads  have  their  work  done  by  contract, 
and  are  yet  held  liable,  (t)     And  a  railroad  company  has  been 


(h)  Peachey  i'.  Rowland,  13  C.  B.  182: 
Ellis  i;.  Sheffield  Gas  Co.  2  El.  &  Bl.  767. 
—  It  is  a  consequence  from  the  principles 
stated  in  the  text,  that  if  a  contractor 
himself  employ  a  servant,  he  and  not  the 
original  employer  is  liable  for  the  con- 
duct of  that  servant.  And  the  general 
employer  does  not  become  liable  even  if 
he  have  a  degree  of  control  over  the  ser- 
vant, and  the  power  of  removal,  provided 
this  authority  is  not  so  extensive  as  in 
effect  to  render  the  servant  no  longer  the 
contractor's  servant.  Where  a  company, 
empowered  by  act  of  parliament  to  con- 
struct a  railway  contracted  with  certain 
persons  to  make  a  portion  of  the  line, 
and  by  the  contract  reserved  to  them- 
selves the  power  of  dismissing  any  of 
the  contractor's  worlcmen  for  incompe- 
tence ;  and  the  worlcmen,  in  constructing 
a  bridge  over  a  public  highway,  negli- 
gently caused  the  death  of  a  person 
passing  beneath  the  highway  by  allowing 
a  stone  to  fall  upon  him :  Held,  in  an 
action  against  the  company,  upon  stat. 
9  &  10  Vict.  c.  93,  by  the  administratrix 
of  the  deceased,  that  they  were  not  liable ; 
and  that  the  terms  of  the  contract  in 
question  did  not  make  any  difference. 
Reedie  v.  London,  &c.  R.  Co.  4  Exch  244. 

Yet  a  man  is  none  the  less  liable  for 
the  negligence  of  his  own  servants  be- 
cause they  were  not  directly  employed 
by  him,  but  mediately,  through  the  inter- 
vention of  another,  whom  he  has  author- 
ized to  appoint  servants  for  him.  And 
Littledale,  J.,  in  the  able  opinion  so  much 
cited,  instances  several  cases  where  the 
liability  exists,  although  the  master  has 
neither  the  direct  appointment  nor  the 
superintendence  of  the  servants;  as  the 
liability  of  a  shipowner  for  the  crew 
selected  and  governed  by  the  master ;  of 
the  owner  of  a  farm,  who  conducts  its 
operations  through  a  bailiff,  for  the  in- 
ferior working  men  hired  by  the  bailiff ; 
and  of  the  owner  of  a  mine  for  the  work- 
men employed  by  his  steward,  and  paid 
by  him  on  behalf   of   the  master.      To 


which  may  be  added  the  liability  of  the 
owner  of  a  chartered  ship  for  the  neg- 
ligence of  the  crew  while  under  the 
immediate  direction  of  the  charterer. 
See  Fenton  v.  Dublin  Steam  Packet  Co. 
8  A.  &  E.  835.  The  following  conven- 
ient tests  for  ascertaining  in  a  particular 
case  whether  a  certain  person  was  the 
master  of  the  servants  in  question,  are 
suggested  by  Coleridge,  J.,  7  Jur.  1 52 : 
Had  he  the  power  of  selecting  them  ?  — 
was  he  the  party  to  pay  them  1  —  were 
they  doing  his  work  f  —  were  they  doing 
that  work  under  his  control  in  the  or- 
dinary way  ?  —  Where  the  other  elements 
of  liability  exist,  it  is  no  defence  that 
the  master,  voluntarily  performing  part 
of  his  work  by  means  of  servants,  was 
obliged  by  law  to  take  those  servants 
from  a  prescribed  class.  Whether  he 
would  be  liable  where  the  law  absolutely 
forbade  him  to  do  that  part  of  his  busi- 
ness himself,  and  still  allowed  him  to 
select  out  of  a  class  more  or  less  numer- 
ous, is  perhaps  unsettled,  but  the  prob- 
ability is  he  would  still  be  held.  Where 
there  is  this  personal  prohibition,  and 
also  an  obligation  bylaw  to  take  &  par- 
ticular individual,  and  thus  no  liberty  of 
choice  whatever  is  permitted,  it  seems 
the  master's  liability  ceases.  See  Martin 
V.  Temperley,  4  Q.  B.  298;  The  Agricola, 
2  Wm.  Rob.  10;  The  Maria,  I  Win.  Rob. 
95;  Lucy  v.  Ingram,  6  M.  &  W.  302; 
Yates  V.  Brown,  8  Pick.  23 ;  Stone  v. 
Codman,  15  Pick.  297;  LoweU  t-:  Boston, 
&c.  R.  Co.  23  Pick.  24 ;  Sproul  v.  Heming- 
way, 14  Pick.  1 ;  Ruffin,  C.  J.,  in  Wiswail 
V.  Brinson,  10  Ired.  L.  563 ;  Blake  v. 
Ferris,  1  Seld.  48 ;  Stevens  v.  Armstrong, 
2  id.  435 ;  Kelley  v.  Mayor,  &c.  of  New 
York,  1  Kern.  432. 

{hh)  Creed  v.  Hartman,  29  N.  Y.  591, 
and  8  Bosw.  123. 

((')  See  some  of  the  cases  cited  in 
preceding  note,  and  Mayor,  &c.  of  New 
York  V.  Bailey,  2  Denio,  445 ;  HiUiard  v. 
Richardson,  3  Gray,  352.  See  also  Camus 
V.  Citizens  Co.  40  Barb.  380. 


1  Thus  by  employing  a  person  to  fill  an  ice-house  by  the  cord,  the  employer  can- 
not escape  liability  for  injuries  caused  by  an  obstruction  of  the  street  in  so  doing. 
Darmstaetter  v.  Moynahan,  27  Mich.  188. —  K. 
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held  liable  for  an  injury  caused  by  the  wilful  misconduct  of  its 
engineer,  (ii)  And  mortgagees  of  a  railroad  who  are  in  posses- 
sion and  who  manage  the  road,  are  liable  for  the  negligence  of 
their  servants,  (a^)  So,  too,  a  distinction  seems  to  be  taken 
between  an  injury  caused  by  the  manner  of  doing  a  work, 

*  106    and  one  caused  by  the  work  itself.     As,  for  example,  a  *  mu- 

■nicipal  corporation  building  a  sewer,  would  not  be  liable 
for  the  negligent  act  of  a  workman  employed  by  the  contractor ; 
but  would  be  liable  for  an  accident  caused  by  the  sewer  being 
left  open  at  night,  and  improperly  lighted  and  guarded,  (j')  So 
commissioners  of  emigration  are  not  responsible  for  the  good 
conduct  of  persons  whom  they  lawfully  license.  (/}')  And  the 
city  of  New  Bedford  was  not  liable  for  injury  caused  by  negli- 
gence of  firemen  appointed  and  paid  under  a  statute ;  it  was  held 
that  the  action  would  not  lie.  (/^)  If  the  contracting  party 
employs  persons  to  do  the  work,  not  on  a  contract,  but  on  day's 
wages,  he  would  still  retain  the  power  of  directing  them  from 
day  to  day  in  their  work ;  and  this  might  render  him  liable. 
But  we  should  still  hold  that  if  the  work  done  at  day  wages  were 
such  as  to  carry  with  it  no  implication  or  probability  of  actual 
supervision  or  control,  and  none  such  were  proved  in  fact,  the 
employer  would  not  be  liable.  For  the  same  reason  we  should 
say  that  the  owner  and  letter  of  a  coach,  horses,  and  coachman, 
was  or  was  not  responsible  to  one  injured  by  the  negligence  of 
the  coachman,  as  the  terms  of  the  hiring  and  the  circumstances 
of  the  case  led  to  the  conclusion  that  the  coachman  was  or  was 
not  at  the  time  of  the  negligence  the  servant  of  the  owner  or  of 
the  hirer  of  the  coach,  (k)  ^     The  owner  might  doubtless  be  held 

{ii)  New  Orleans  R.  Co.  v.  Allbritton,  jr.  &  W.  508,  the  owners  of  the  carriage 

38  Miss.  242.  having  provided  the  driver  with  a  livery 

(i))  Ballon  V.  Farnum,  9  Allen,  47.  which  he  left  at  their  house  at  the  end  of 

(y)  Storrs  v.  City  of  Utica,    17  N.  Y.  each  drive,  and   the    injury   in    question 

104.      This  case  throws  some    doubt  on  being  occasioned  by  his  leaving  the  horses, 

Blake  v.  Ferris,  1  Seld.  48.  while   so   depositing   the   livery   In  their 

iii)  Murphy  v.  Commissioners,  &c.  28  house,  the  court  acknowledged"  that  if  it 

N.  Y.  134.  had    appeared   that   the   coachman   went 

(/k)  Hafford  i:  New  Bedford,  16  Gray,  into  the  house  to  leave  his  livery  on  that 

207.  occasion  under  a  special  order  of  the  own- 

{k)  A  party  who   is   not   the   general  ers,  or  under  a  general  order  to  do  so  at 

master  of    a  servrxnt  may  make  him  his  all  times,  without  leaving  any  one  at  the 

servant    in   ti   particular   transaction,    by  horses'  heads,  a  liability  would  have  been 

specially  directing  him  thereto,  or  hy  a  incurred.     In  the  course  of  the  judgment, 

subser|uent  adoption  of  what  he  has  done.  Baron   Porl-e  observed  :  "  It  is  undoubt- 

and  in  this  way  ,a  special  liability  may  be  edly  true  that  there  may  be  special  cir- 

iucurred.     And  in  (^uarman  v.  Burnett,  6  cumstauces  which  may  render  the  hirer 

1  In  Omoa,  &c.  Co    >■.  Hnntley.  2  C.  P.  D.  464,  it  was  decided  that  an  owner  who 
charters  a  vesspl  for  certain  specified  objects,  but  who  engages  and  pays  the  master 
and  crew,  is  liable  for  the  loss  of  the  cargo  through  their  negligence.  —  K. 
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responsible  *  to  the  hirer,  if  the  injured  party  compelled  *  107 
him  to  make  compensation,  and  it  could  be  shown  that 
the  owner  had  knowingly  employed  an  insufficient  and  dan- 
gerous servant,  for  this  would  be  only  to  hold  him  responsible 
for  his  own  negligence.  The  rule  we  have  given  would  not  require 
the  tort  to  be  committed  in  the  master's  presence  in  order  to 
hold  him  responsible.  It  is  enough  if,  when  the  tort  was  com- 
mitted, the  wrong-doer  was  in  the  service  of  the  master,  and  was 
then  acting  as  his  servant.  And  this  question  has  been  held  to 
be  a  question  of  fact  for  the  jury.  {I)  If,  however,  the  servant, 
when  doing  the  wrong,  was  employed  in  the  service  of  the  master, 
it  is  no  defence  for  the  master,  that  he  was  also,  and  in  some 
degree,  acting  in  his  own  business,  (m) 

There  seems  to  be  some  extension  of  the  responsibility  of  the 
master,  when  the  work,  in  the  doing  of  which  the  injurious  neg- 
ligence occurred,  related  to  real  estate ;  on  the  ground  that  the 
owner  of  such  property  is  bound  to  be  careful  how  his  use  of  it,  1 


of  job-horses  and  servants  responsible  for 
the  neglect  of  a  servant,  though  not  liable 
by  virtue  of  the  general  relation  of  master 
and  servant.  He  may  become  so  by  his 
own  conduct,  as  by  taking  the  actual  man- 
agement of  the  horses,  or  ordering  the 
servant  to  drive  in  a  particular  manner, 
which  occasions  the  damage  complained 
of,  or  to  absent  himself  at  one  particular 
moment,  and  the  like."  See  also  Burgess 
V.  Gray,  1  C.  B.  578.  —  Where  question  is 
not  made  of  the  fact  of  service,  but  simply 
whether  it  is  a  service  of  that  party  whom  it 
is  attempted  to  charge,  —  there  can  be  no 
doubt  that  the  servant  cannot  have,  with 
respect  to  the  same  act  of  service,  two 
unconnected  masters.  Two  persons  may 
be  joint  masters,  and  thereby  subject  to  a 
joint  liability  ;  and  such  joint  liability  may 
be  converted  into  a  several  one  by  the  elec- 
tion of  the  plaintiff  to  sue  one  separately-, 
—  which  the  law  allows  to  be  done  in 
actions  of  tort ;  but  "  two  persons  cannot 
be  made  separately  liable  at  the  election 
of  the  party  suing,  unless  in  cases  where 
they  would  be  jointly  liable."  Littledale, 
J.,  Laugher  v.  Pointer,  5  B.  &  C.  559. 
This  principle  serves  as  a  test  in  that 
difficult  class  of  cases  where  the  negli- 
gent servant  seems  to  be  in  some  respects 
in  the  employment  of  one  party,  and  in 
some  respects  in  that  of  another.  In  such 
a  case,  as  soon  as  it  is  ascertained  that,  as 
to  the  transaction  in  question,  he  is  the 
servant  of  either  one,  it  follows  immedi- 
ately that  he  cannot  be  regarded  as  the 
servant  of  the  other,  who  therefore  is  not 
liable  for  his  negligence.  Hence  in  the 
VOL.  I.  ^ 


great  case  of  Laugher  v.  Pointer,  5  B.  &  C. 
547,  it  was  held  hy  Abbott,  C.  J.,  and  Little- 
dale,  J.  (whose  opinion  has  since  been 
authoritatively  approved),  in  opposition 
to  the  view  of  Baylei/  and  Uolroyd,  JJ., 
that  where  the  owner  of  a  carriage  hired 
of  a  stable-keeper  a  pair  of  horses  to  draw 
it  for  a  day,  and  the  owner  of  the  horses 
provided  a  driver,  through  whose  negli- 

fent  driving  an  injury  was  done  to  a 
orse  belonging  to  a  third  person,  the 
owner  of  the  carriage  was  not  liable  to 
be  sued  for  such  injury.  And  the  case  is 
not  affected  though  the  owners  of  the 
carriage  asked  for  that  particular  servant 
among  many.  "  If  the  driver  be  the  ser- 
vant of  the  job-master,  we  do  not  think  he 
ceases  to  be  so  by  reason  of  the  owner  of 
the  carriage  preferring  to  be  driven  by 
that  particular  servant,  where  there  is  a 
choice  amongst  more,  any  more  than  a 
hack  post-boy  ceases  to  be  the  servant  of 
an  innkeeper,  where  a  traveller  has  a 
particular  preference  of  one  over  the  rest, 
on  account  of  his  sobriety  and  careful- 
ness. If,  indeed,  the  defendants  had 
insisted  upon  the  horses  being  driven, 
not  by  one  of  the  regular  servants,  but 
by  a  stranger  to  the  job-master,  appointed 
by  themselves,  it  would  hare  made  all 
the  difference."  See  also  Quarman  v. 
Burnett,  6  M.  &  W.  508 ;  Stevens  v.  Arm- 
strong, 2  Seld.  435 ;  Dalyell  v.  Tyrer,  El. 
Bl.  &  El.  899. 

(/)  Per   Lord   Abinger,   at    nisi  prms, 
Brady  r,  Giles,  1   Mo.  &  R.  494. 
(m)  Patten  v.  Rea,  2  C.  &  B.  603. 
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or  acts  in  relation  to  it,  affect  third  parties  or  the  public ;  but 
the  limits  of  this  extension  are  not  well  settled.  If  it  have  any 
foundation  whatever,  it  must  rest  upon  the  maxim  sic  utere  tuo 
ut  alienum  non  Imlas,  which,  while  it  imposes  a  certain  restric- 
tion upon  the  use  of  all  property,  may  be  held  perhaps  to  apply 
more  especially  to  lands ;  and  whoever  permits  anything 

*  108    to  be  done  upon  his  ground,  to  the  positive  damage  *  of 

another,  may  be  responsible  for  the  nuisance.  Thus  it  has 
been  decided  that  one  who  has  directed  his  servant  to  remove 
snow  and  ice  from  the  roof  of  his  house,  is  responsible  for  an 
injury  received  by  a  passer,  whether  the  negligence  was  that  of 
the  servant  or  of  a  stranger  employed  by  the  latter,  or  of  one  who 
volunteered  to  assist  him.  («)  This  duty,  however,  cannot  extend 
so  far  as  to  oblige  the  owner  of  land  to  see  to  it  in  all  cases  that 
a  nuisance  is  not  erected  thereon.  The  measure  of  his  responsi- 
bility must  be  his  reasonable  power  of  control,  and  therefore  it 
should  be  sufficient  for  his  exculpation,  that  he  never,  either 
expressly  or  impliedly,  sanctioned  the  nuisance.  But  if  he  let 
his  land  with  a  nuisance  upon  it,  he  would,  on  the  same  prin- 
ciple, be  liable  for  its  continuance,  as  well  as  for  its  erection, 
although  he  had  reserved  to  himself  no  right  to  enter  upon  the 
land  and  abate  the  nuisance.  And  so  if  he  let  land  for  a  par- 
ticular use  which  must  result  in  a  nuisance,  he  should  be  liable 
therefor,  (o)  But  the  general  doctrine,  that  the  owner  of  fixed 
property  was  liable  for  injury  caused  by  mismanagement  thereof 
by  any  one,  in  a  manner  quite  distinct  from  that  in  which  the 
owner  of  a  chattel  would  be  held,  although  once  in  much  favor,  {p) 
is  now  quite  often  disregarded,  (q) 

(n)  Althorfe  v.  Wolfe,  22  N.  Y.  355.  houses,  may  be  responsible  for  nuisances 

(o)  See  Rich  o.  Basterfield,  4  C.  B-783  ;  occasioned   by  the   mode    in   which    his 

Hex  V.  Pedley,  1  A.  &  E.  822,  3  Nev.  &  M.  property  is  used  by  others  not  standing 

627  ;    Fish  v.  Dodge,  4  Denio,  311  ;  Carle  in  the  relation  of  servants  to  him  or  part 

V.  Hall,  2  Met.  353.     And  this   doctrine  of  his  family.      It  may  be  that  in  some 

may  enter  into  the  decision  in  Burgess  u.  case  he  is   so  responsible.     But  then,  his 

Gray   1  C.  B_  578,  above  referred  to.  liability  must  be  founded  on  the  principle 

(p)  Littledale,  J.,  Laugher  v.  Pointer,  that  he  has  not  taken  due  care  to  prevent 

5  R&  C.  560  ;  Quarman  v.  Burnett,  6  M.  the  doing  of  acts  which  it  was  his  duty  to 

/  ;  ^i'^'     .1,  T  prevent,  whether  done  by  his  servants  or 

(?)  bee   Allen   v.    Hayward,    7   Q.   B.  others.     If,  for  instance,  a  person  occnpy- 

960 ;  and  m  Reedie  v.  London,  &c.  R.  Co.  ing  a  house  or  a  field  should  permit  an- 

4  Exch.  244,  this  doctrine  was  expressly  other  to  carry  on  there  a  noxious  trade,  so 

overruled.     There   Rolfe,  B.,   giving  the  as  to  be  a  nuisance  to  his  neighbors,  it 

judgment   said:  "On  full   consideration,  may  be   that   he   would   be    responsible, 

we    have  come   to    the    conclusion,   that  though     the    acts    complained    of    were 

there  is  no  such    distinction,   unless   per-  neither  his  acts  nor  the  acts  of  hi.s   ser- 

haps  the  act  complained  of  is  such  as  to  vants.     He  would  have  violated  the  rnle 

amount  to  a  nuisance.      .      It  is  not  neces-  of    law.    'Sic   utere   tuo    nt  alienum   non 

sary  to  decide  whether  m  any  case  the  Imdas.'  "      Bush  v.  Steinman    1  B    &  P 

owner  of  real  property,  such  as  land   or  404;   Randleeon   u.   Murray,' 8  A.  &  E. 
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*0f   the  general   principles   of   the   law  of   contracts 
applicable  to  the  contract  of  service,  we  have  already  con- 
sidered some  under  the  head  of  Agency;  and  we  shall  defer  the 
consideration  of  others,  and  of  the  questions  which  they  present 
to  the  third  Book  of  this  Part,  which  relates  to  the  subject-matter 
of  contracts,  and  to  the  chapter  upon  the  topic  of  the  Hiring  of 
Personal  Service.  ^ 

109,  and  other  cases  of  that  class,  must    Denio,  433 ;  and  Buffalo  v.  Hollowav   14 

aud'fuch  Arjl^''".""-"^  "'''"■"'^'^'  ^"^"^  '0';  cases  which  it  sZs T4ult 
^=,H«  h«?.  American  decisious  as  were  to  reconcile  with  the  current  of  recent 
rftll'^r.'.L'^r!"'^"??:^^^!'^''.'^     EngUsh   decisions.      See   also   Lowell   .. 


ner 


.i^fo.o.,„„  *     iu -..s»w„„„,  .„     A^ugiiBu   uBcisions.      isee   also   l^owell 

detereuce  to  those  cases,  will  not,  it  is    Boston,  &c.  R.  Co,  23  Pick.  24-  Gardnei 

^rtlT  'a  y-^h^tf-   «^"  ^^r"''  "■     "■  "^^■^"'  2  Barb.  U5  ■  Stone  «  Codman 
Wright,    2    Mich.    368.      See,    however,     15  Pick  297 
Mayor,   &c.   of  New   York   u.   Bailey,   2 

1  Recent  cases  illustrative  of  a  master's  liability  for  acts  of  his  servant  iu  the  course 
of  or  incident  to  his  employment,  are  as  follows : 

The  owner  of  a  cab  is  liable  for  the  driver's  negligence  in  driving  back  to  the 
stable  furiously  and  running  over  a  person.  Venables  u.  Smith,  2  5.  B.  D  279- 
approved  and  followed  iu  King  v.  London,  &c.  Cab  Co.  23  Q.  B.  D.  281 ;  and  see 
bchaeier  v.  Osterbrink,  67  Wis.  495.  A  stevedore  is  liable  for  the  negligence  of 
his  foreman  whose  duty  was  to  superintend  the  shipping  of  rails  after  a  carman  had 
unloaded  them,  and  who  being  dissatisfied  with  latter'a  unloading,  so  unloaded  some  of 
them  himself,  as  to  injure  a  passer-by.  Burns  v.  Poulson,  L.  R.  8  C  P  563  A 
master  is  liable  for  flooding  caused  by  the  neglect  of  his  clerk  in  leaving  a  faucet  iu  a 
lavatory  running,  whether  the  use  of  the  lavatory  was  or  was  not  within  the  scope  of 
the  clerk  s  employment,  it  being  an  incident  to  his  employment.  Ruddiman  v.  Smith, 
60  L.  r.  R.  708.  And  see  Simonton  v.  Loring,  68  Me.  164.  But  not  if  a  separate 
lavatory  is  maintained  for  the  use  of  clerks,  and  the  use  of  the  one  where  the  damage 
occurs  is  in  disobedience  of  orders.  Stevens  v.  Woodward,  6  Q.  B.  D,  318.  So  a 
railway  company  is  liable  for  the  act  of  a  porter  iu  violently  pulling  a  passenger  out 
of  a  railway  carriage,  under  an  erroneous  belief  that  the  passenger  was  in  a  wrong 
train,  part  of  the  porter's  duty  being  to  prevent  people  from  travelling  in  wrong  trains. 
Bayley  u.  Manchester,  &c.  Ry.  Co.  L.  K.  7  C.  P.  415;  L.  R.  8  C.  P.  148.  And  rail- 
way, companies  are  liable  for  assaults  of  their  officials  upon  passengers.  Walker  r. 
South  Eastern  Ry.  Co.  23  L.  T.  R.  14 ;  Western,  &c.  R.  R.  Co.  .,■.  Turner,  72  Ga.  292 ; 
North  Chicago  Ry.  Co.  v.  Gastka,  128  111.  613;  Louisville,  &c.  Ry.  Co.  v.  Wood,  113 
Ind.  544;  Williams  w.  Pullman,  &c.  Co.  40  La.  An.  417;  Goddard  v.  Grand  Trunk 
Ry.  Co.  57  Me.  202 ;  Dwinelle  v.  New  York  Central  R.  R.  Co.  120  N.  Y.  117.  And 
this  has  been  so  held,  though  the  assault  arose  out  of  a  personal  quarrel  unconnected 
with  the  official's  duty.  Chicago,  &c.  R.  B.  Co.  v.  Plexmau,  103  111.  546;  Hanson  v. 
European,  &c.  Ry.  Co.  62  Me.  84  ;  Stewart  v.  Brookl.vii.  &c.  R.  R.  Co.  90  N.  Y.  588. 
But  see  Little  Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio  St.  110.  Railroad  companies 
have  also  been  held  liable  to  a  female  passenger  for  improper  advances  made  by  a  con- 
ductor or  porter.  Campbell  i'.  Pullman,  &c.  Co.  42  Fed.  Rep.  484;  Louisville,  &c. 
R.  R.  Co.  V.  Ballard,  85  Ky.  307 ;  Craker  v.  Chicago,  &c.  R.  R.  Co.  36  Wis.  657.  !See 
also  Pittsburgh,  &c.  Ry.  Co.  v.  Kirk,  102  Ind.  399  ;  Atchison,  &c.  R.  R.  Co.  u.  Randall, 
40  Kan.  421 ;  Mott  v.  Consumers'  Ice  Co,  73  N.  Y.  543. 

On  the  other  hand,  where  a  ticket  clerk  of  a  railway  company  gave  into  custody 
one  whom  he  wrongly  suspected  of  robbing  the  company  was  held  not  liable,  as  the 
act  was  entirely  without  the  scope  of  the  ticket  clerk's  authority.  Allen  v.  London,  &c. 
Ry.  Co.  L.  R.  6  Q.  B.  65.  So  where  a  porter  in  charge  of  a  station  gave  into  custody 
one  whom  he  wrongly  suspected  of  stealing  the  company's  property,  Edwards  v. 
London,  &c.  Ry.  Co.  L.  R.  5  C.  P.  445 ;  and  where  a  .station-master  detained  the 
plaintiff  for  alleged  non-payment  of  freight  on  goods,  it  being  said  that  as  the  com- 
pany itself  had  only  a  right  to  detain  the  goods  in  such  a  case,  no  authority  could  be 
implied  for  the  station-master  to  detain  the  owner.  Poulton  v.  London,  &c.  Ry.  Co. 
L.  R.  2  Q.  B.  534.  And  see  Charleston  v.  London  Tramways  Co.  36  W.  R.  367. 
And  a  banking  corporation  is  not  liable  to  an  action  for  malicious  prosecution  on 
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account  of  a  prosecution  instituted  by  its  manager  against  the  plaintiff  for  an  alleged 
attempt  to  defraud  the  bank,  without  evidence  that  the  manager  was  authorized  to 
institute  such  a  prosecution.  Banlc  of  New  South  Wales  v.  Owston,  4  App.  Cas.  270. 
Where  it  was  the  duty  of  a  carman  to  deliver  beer  with  a  horse  and  cart  and  collect 
the  empty  casks,  and  he  used  the  horse  and  cart  on  au  errand  of  his  own,  his  master 
was  held  not  liable  for  an  accident  occurring  while  the  carman  was  returning,  though 
he  had  incidentally  picked  up  some  empty  casks.  Rayner  v.  Mitchell,  2  C.  1*.  D.  357, 
cf.  Whatman  w.  Pearson,  L.  R.  3  C.  1".  422.  A  master  sent  his  servant  on  an  errand 
directing  him  to  return  by  a  certain  route.  On  reaching  his  destination,  the  servant, 
at  the  request  of  a  third  person,  went  four  miles  further,  instead  of  returning.  Held, 
the  master  was  not  liable  for  an  accident  occurring  while  the  servant  was  deviating 
from  the  course  directed.     Stone  v.  Hills,  45  Conn.  44. 

Recent  cases  illustrative  of  the  proposition  that  one  hiring  work  done  by  an  inde- 
pendent contractor  is  not  liable  for  the  negligence  of  the  contractor  or  his  servants 
are,  Hale  t'.  Johnson,  80  111.  185;  Wabash,  &c.  Ry.  Co.  tj.  Farver,  111  Ind.  195;  Brown 
V.  McLeish,  71  la.  381 ;  Waltemeyer  v.  Wisconsin,  &c.  Ry.  Co.  71  la.  626;  St.  Louis, 
&c.  R.  R.  Co.  «.  Willis,  38  Kan.  330;  Davie  v.  Levy,  39  La.  An.  551 ;  McCarthy  v. 
Second  Parish,  71  Me.  318;  New  Orleans,  &c.  R.  R.  Co.  v.  Reese,  61  Miss.  581 ;  Devlin 
V.  Smith,  89  N.  Y.  470;  Hughes  v.  Railway  Co.  39  Ohio  St.  461 ;  Edmuudsou  v.  Pitts- 
burgh, &c.  R.  R.  Co.  lU  Pa.  316. 
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OF  ATTORNEYS. 

Attorneys  are  made  so  by  a  letter  or  power  of  attorney,  (a)  or 
they  are  Attorneys  of  Eecord. 

It  is  a  general  rule,  that  one  acting  under  a  power  of  attor- 
ney cannot  execute  for  his  principal  a  sealed  instrument,  unless 
the  power  of  attorney  be  sealed.  (&)     And  where  a  statute  pre- 


(a)  "Few  persons  are  disabled  to  be 
private  attorneys  to  deliver  seizin;  for 
monks,  infants,  femes  covert,  persons 
attainted,  outlawed,  excommunicated, 
villains,  aliens,  &c.,  may  be  attorneys. 
A  feme  may  be  an  attorney  to  deliver 
seizin  to  her  husband,  and  the  husband 
to  the  wife."  Co.  Lit.  52  a.  An  infant 
cannot  execute  a  power  coupled  with  an 
interest.  Hearle  v.  Greenbank,  3  Atk.  695, 
714. 

(h)  Harrison  t'.  Jackson,  7  T.  R.  209  ; 
Elliot  V.  Davis,  2  B.  &  P.  338 ;  Berkeley 
V.  Hardy,  5  B.  &  C.  355 ;  Stetson  v.  Pat- 
ten, 2  Greenl.  358 ;  Watson  v.  Sherrr;an. 
84  111.  263.  —  If  a  partner  seal  for  himself 
and  co-partner,  in  the  presence  of  the 
co-partner,  it  is  suiBcient,  though  his 
authority  be  only  by  parol.  Ball  v.  Dun- 
sterville,  4  T.  R.  313.  —  In  Brutton  v. 
Burton,  1  Chitt.  707,  it  was  held  that  a 
warrant  of  attorney  under  seal,  executed 
by  one  person  for  himself  and  partner  in 
the  absence  of  the  latter,  but  with  his 
consent,  was  a  sufficient  authority  for 
signing  judgment  against  both;  on  the 
ground  that  a  warrant  of  attorney  to  con- 
fess judgment  need  not  be  under  seal.  — 
And  Hunter  v.  Parker,  7  M.  &  W.  322, 
contains  another  application  of  the  same 
equitable  and  reasonable  principle.  Com- 
pare Banorgee  v.  Hovey,  5  Mass.  11,  24. 
—  An  instrument  to  which  the  agent  of  a 
corporation  has  affixed  his  seal,  may  be 
evidence  of  the  contract  in  an  action  of 
assumpsit  against  the  corporation ;  for  the 
seal  of  the  agent  of  a  corporation,  unlike 
that  of  the  agent  of  a  natural  person, 
never  can  he  the  seal  of  his  pnncipal. 
Randall  v.  Van  Vechten,  19  Johns.  60; 
Damon  u.  Inhabitants  of  Granby,  2  Pick. 


345;  Bank  of  Columbia  v.  Patterson's 
Admr.  7  Cranch,  299.  But  see  Bank  of 
Middlebury  v.  Rut.  &  W.  E.  R.  30  Vt.  159. 
—  There  is  a  class  of  Partnershiji  cases,  in 
which  it  has  been  held  that  any  express 
ratification  through  parol,  by  a  partner  of 
a  contract  under  seal  entered  into  for  the 
firm  by  his  co-partner,  makes  the  instru- 
ment the  deed  of  the  firm.  Dar.st  v.  Roth, 
4  Wash.  C.  C.  471 ;  Mackay  v.  Bloodgood, 
9  Johns.  285;  Drumright  v.  Philpot,  16 
Ga.  424.  —  The  dicta  of  several  judges 
have  extended  this  exception  to  include 
an  original  parol  authority.  See  Skinner 
V.  Dayton,  19  Johns.  513,  where  the 
decision  seems  to  be  too  broadly  stated 
in  the  reporter's  note.  Some  decisions 
also  go  to  this  extent,  as   Gram  ;;.  Seton, 

1  Hall,  262.  — In  Cady  v.  Shepherd,  11 
Pick.  400,  the  cases  are  reviewed,  and 
among  others  Brutton  v.  Burton,  1  Chitt. 
707  (see  supra),  the  decision  in  which  is 
stated  nakedly,  without  the  addition  of 
the  reason  by  which  the  Court  of  Queen's 
Bench  appear  to  have  been  governed,  and 
which  goes  to  reconcile  it  with  the  author- 
ities. McDonald  &  Mills  v.  Eggleston, 
Barker  &  Co.,  26  Vt.  156,  is  also  to  the 
same  effect.  And  see  Hunter  v.  Parker,  7 
M.  &  W.  331, 332, 344 ;  Price  v.  Alexander, 

2  Greene  (la.),  427  ;  Cady  !■.  Shepherd  and 
McDonald  &  Mills  v.  Eggleston,  Barker 
&  Co.,  however,  must  be  taken  to  decide 
the  law  for  Massachusetts  and  A^'ermont 
to  be,  that  a  partner  may  bind  his  co-part- 
ner by  a  contract  under  seal,  made  in  the 
name  and  for  the  use  of  the  firm,  in  the 
course  of  the  partnership  business,  pro- 
vided the  co-partner  assents  to  the  contract 
previously  to  its  execution,  or  afterwards 
ratifies  and  adopts  it;  and  this  assent  or 
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*  111    scribes  *  certain  formalities,  and  makes  them  requisite  for 

the  execution  of  an  instrument,  a  power  to  make  that 
instrument  must,  in  general,  be  itself  executed  with  similar 
formalities,  (c)  But  as  oral  or  written  powers  are  equally  parol, 
one  by  oral  authority  may  sign  the  name  of  his  principal  without 
a  seal  thereto ;  and  so  he  may  be  authorized  orally  to  bind  his 
principal  by  written  contracts,  where  the  Statute  of  Frauds 
requires  a  writing  signed  by  the  parties  sought  to  be  charged,  as 
the  foundation  of  an  action,  (d) 

The  effect  of  a  written  authority  in  limiting  the  power  of  an 
attorney  precisely  within  what  is  written,  may  be  illustrated  by 
the  execution  of  a  deed  by  one  person  for  another.  If  a  grantor 
requests  a  person  in  his  presence  to  sign  for  him  his  (the 
grantor's)  name  to  a  deed,  and  the  person  thus  requested  writes 
the  name  of  the  grantor  without  writing  his  own,  or  adding  any 
words  to  indicate  that  the  grantor  acted  by  attorney,  this  would 
seem  to  be  nevertheless  the  signature  of  the  grantor,  and  the 
deed  would  be  valid.  But  if  the  grantor  has  given  to  A  a 
power  of  attorney  in  the  ordinary  form,  authorizing  him  to  exe- 
cute a  deed  for  him  as  his  attorney,  and  this  person  writes 

*  112    the  *  name  of  the  grantor  in  his  absence,  without  saying 

"  by  A,  his  attorney, "  or  writing  his  own  name  ;  this  would 
not  seem  to  be  a  sufficient  execution  of  the  deed.  Because  A  had 
no  other  power  to  act  for  the  grantor  than  that  which  the  letter  of 
attorney  gave  him  ;  and  that  did  not  give  him  any  other  power  than 
to  act  as  the  grantor's  attorney ;  that  is,  to  sign  the  deed  himself, 
declaring  that  the  grantor  signed  it  by  him.  In  the  first  case, 
evidence   is   admissible   to   show  the  authority  under  which  the 

atI(3ptioii  may  be  by  parol.    Parol  ratijica-  agent,    might    be    held   to  have  disabled 

tion,  though  frequently  confouuded  in  the  himself   to  say   that  the   agent    was  not 

cases   with    au    original    parol    authoriti/,  duly  authorized.      As  yet,"  however,  the 

stands  on  i|uite  a  different   footing  and  law  must  certainly   be  "taken  to  be 'that 

may  be  defended  by  reasons  which  do  not  even  a  parol  ratification   does  not  make 

apply  to  the  other.     It  is  delivery  that  an  instrument  under  seal,  executed  by  an 

completes   the    deed,  and    a    subse(iuent  agent  who  had  not   an   authority   under 

parol  assent,  or    contemporaneous    parol  seal,  the  deed  of  the  principal.     Where, 

assent,  may  amount  to  delivery,  though  a  however,  a  partner  makes  a  mortgage  of 

previous  assent,  by  the  nature  of  things,  as  personal  property  in  the  name  of  the  lirra 

well  as  by  common  law,  never  can.     The  and  seals  it,  the  seal  being  unnecessarv, 

deed  must  exist  before  it  can  be  delivered ;  the  mortgage  binds  the  firm.     Milton  V. 

and  it  may  be  delivered  at  any  time  after  Mosher,  7  Met.  244  ;  see  also  ante,  p.  *  .52, 

it  once  does  exist  in  a  complete  form.   'See  and  notes,  and  post,  p.  *  140. 

Byers   v.    McClanahan,    6    G.   &  J.   250;  (c)  Gage  «.   Gage,   10  Foster  (N.  H.), 

Parke,  B.,  Hibblewhite  ».  McMorine,  6  M.  420;  Clark  v.  Graham,  6  Wheat.  577. 

&   W.    21,5,  citing  Hudson  u.   Revett,   5  (d)  Shaw  z;.  Nudd,  8  Pick.  9 ;  Coles  i>. 

Bmg.  368  ;  Blood  «.  (ioodrich,  12  Wend.  Trecothick,  9  Ves.  234 ;   Clinen  -■.  Cooke, 

525,  9  Wend   68  ;  Bragg  v.  Fessenden,  1 1  1   Sch.  &   L.   22 ;   McCorab  v.  Wright,  4 

111.  544.     And,  besides,  on  the  doctrine  of  Johns.    Ch.    659  ;    Graham  v.  Musson,  5 

estoppel,  a  principal,  by  admitting  that  to  Bing.  N.  C.  607.     See  Baum  v.  Dubois, 

be  his   deed  which  was  executed  by  his  43  Penn.  St.  260 
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signature  was  made ;  and  when  this  exhibits  the  grantor  as 
present,  and  as  authorizing  the  signature  made  in  that  way,  then 
it  becomes  the  signature  of  the  grantor  made  by  another  hand 
than  his  own.  ^  But  in  executing  a  deed  by  attorney,  the  power 
being  delegated  to  the  attorney  is  with  him,  and  the  deed  takes 
effect  from  his  act ;  and  therefore  the  instrument  which  gives  the 
power  is  to  be  striotly  examined  and  construed,  (e)     It  is  however 


(e)  This  point,  upon  whicli  there 
seems  to  be  no  express  decision,  arose 
in  the  case  of  Wood  v.  Goodridge,  6 
Cush.  117.  This  was  the  case  of  a  mort- 
gage deed  and  note  made  under  a  power 
of  attorney  under  seal,  by  simply  signing 
the  name  of  the  principal  opposite  to  a 
seal,  in  the  case  of  the  deed,  and  in  the 
case  of  the  note,  by  simply  writing  the 
principal's  name  at  the  foot.  It  was  not 
necessary"  to  decide  the  point,  the  court 
being  of  opiniou  that  the  power  though 
very  general  in  its  terms,  did  not  confer 
authority  to  mortgage,  nor  to  borrow 
money  and  bind  the  prmcipal  by  a  promis- 
sory note.  But  the  question  of  the  man- 
ner of  execution  was  much  considered, 
and  the  court,  per  Fletcher,  J.,  signified 
an  inclination  to  hold,  that  where  an 
attorney  signs  the  name  of  his  principal 
to  an  instrument  which  contains  nothing 
to  indicate  that  it  is  executed  by  attorney, 
and  without  adding  his  own  signature  as 
such,  it  is  not  a  valid  execution.  — A  deed 
was  signed  in  the  presence  and  by  the 
direction  of  P.  G.  (and  iu'the  presence  of 
an  attesting  witness) ,  thus :  "  P.  G.  by  M. 
G.  G."  It  was  objected  that  M.  G.  G., 
signing  in  that  manner  for  the  principal, 
should  have  had  a  power  under  seal ;  but 
the  deed  was  held  valid.  Gardner  c. 
Garner,  5  Cush.  483.  In  delivering  the 
judgment  in  this  case,  Shmv,  C.  J.,  said : 
"The  name  being  written  by  another 
hand,  in  the  presence  of  the  grantor,  and 
at  her  request,  is  her  act.  The  disposing 
capacity,  the  act  of  mind,  which  are  the 
essential  and  efficient  ingredients  of  the 
deed,  are  hers;  and  she  merely  uses 
the  hand  of  another,  through  incapaSity 
or  weakness,  instead  of  her  own,  to  do  the 
physical  act  of  making  a  written  sign. 
Whereas,  in  executing  a  deed  by  attor- 
ney, the  disposing  power,  though  dele- 
gated, is  with  the  attorney,  and  the  deed 
takes  effect  from  his  act;  and  therefore 
the  power  is  to  be  strictly  examined  and 
construed."  —  Perhaps  it  will  still  be 
regarded  as  an  open  question  whether  the 
simple  signing  of  the  principal's  name, 
without  evidence  on  the  face  of  the  instru- 


ment that  the  execution  is  by  an  agent, 
may  not  be  sufficient  From  a  passage  in 
Dixon  on  Title  Deeds,  vol.  ii.  p.  533,  it 
may  be  inferred  that  the  author  s  view  is 
similar  to  that  now  taken  by  the  Supreme 
Court  of  Massachusetts.  On  the  other 
hand  the  books  contain  numerous  intima- 
tions that  it  has  not  generally  been  sup- 
posed, heretofore,  that  any  other  form  is 
necessary  to  the  valid  execution  of  a  deed 
by  attorney  than  is  requisite  when  tlie 
principal  makes  a  deed  in  his  proper 
person.  See  1  Prest.  Abstr.  2d  ed. 
293,  294;  Smith,  Mer.  Law.  B.  I.  ch. 
5,  §  4;  Wilks  v.  Back,  2  East,  142, 
145;  EUiot  v.  Davis,  2  B.  &  P.  .338 ; 
Bac.  Abr.  Leases,  J.  §  10 ,  also  Han- 
son V.  Eowe,  6  Foster  (N.  H.),  327._  It 
seems  the  better  opinion  that,  even  since 
the  Statute  of  Frauds,  a  signing  is  not 
essential  to  a  deed.  Aveline  v.  Whisson, 
4  Man.  &  G.  801 ;  Cherry  v.  Homing, 
4  Exch.  631 ;  Shep.  Touch,  by  Preston, 
56,  n.  If  this  be  so,  it  may  be  considered 
going  very  far  to  hold  that  the  addition 
of  the  name  of  the  principal,  by  the 
hand  of  an  authorized  attorney,  invali- 
dates an  instrument  which  would  have 
been  perfectly  good  without  any  signa- 
ture at  all.  In  some  States  the  Statutes 
of  Conveyance  modify  the  common  law 
in  this  particular,  and  require  signing 
as  well  as  the  affixing  of  a  seal.  With 
respect  to  instruments  not  under  seal,  the 
opinion  seems  equally  to  have  prevailed 
that  an  authority  to  sign  for  a  principal 
is  well  executed  by  the  mere  subscription 
of  the  principal's  name.  Chitty  on  Bills, 
9th  ed.,  33  ;  Byles  on  Bills,  6th  ed.,  26.  — 
An  auctioneer  or  auctioneer's  clerk  per- 
forms his  implied  authority  by  simply 
writing  the  purchaser's  name  in  the  mem- 
orandum of  sale.  Bird  v.  Boulter,  4  B. 
&  Ad.  443.  This  indeed  is  of  no  great 
weight  in  itself,  since  that  case  might 
be  viewed  as  falling  within  the  class 
expres.ily  distinguished  by  the  Supreme 
Court  of  Massachusetts,  namely,  where 
the  signature  is  made  in  the  presence 
of  the  principal,  and  by  his  immediate 
direction  :  yet  there  is  a  case  of  White  v. 


1  See  Mutual  Ben.  Ins.  Co. 


Brown,  3  Stewart,  193,  and  reporter's  note. 
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held,  that  a  deed  which  is  inoperative  at  law  from  a  defective 
execution  by  an  attorney,  is  nevertheless  valid  in  equity  if  the 
attorney  had  authority  to  make  the  deed,  (ee)  And  also  that  if 
the  seal  of  a  corporation  be  affixed  to  its  deed,  it  will  be  held 
valid  without  signature;  and  a  presumption  of  authority  to  affix 

the  seal  will  arise  from  the  seal  itself,  (e/) 
*  113        *  An  attorney  of  record,  more  commonly  called  an  attor- 
ney at  law,  is  one  who  has  been  duly  admitted  by  competent 
authority  to  practise  in  the  courts.      An  attorney  at  law,  by  his 
admission  as  such,  acquires  rights  of  which  he  cannot  be  deprived 
at  the  mere  discretion  of  a  court.  (/)     Such  an  attorney  need  not 
prove  his  authority  to  appear  for  any  party  in  court,  and  act  for 
him  there,  unless  his  authority  be  denied,  and  some  evidence  be 
offered  tending  to  show  that  he  has  no  such  authority,  {g) 
*114    But*  a  person  who   is   not  an   attorney  at  law,  and  who 
offers  to  appear  for  another  in  court,  by  special  authority, 
must  prove  such  authority  if  requested,  (h) 

The  power  of  the   court   to   disbar   an   attorney  is  not  unfre- 


Proctor,  4  Taunt.  209,  where  the  objec- 
tion was  expressly  taken  that  the  nume 
of  the  auctioneer  onght  to  appear  as 
well  as  that  of  the  purchaser.  There 
Bi'sl,  Si  rjeant,  referring  to  Emerson  v. 
Helis,  2  Taunt.  38,  said  that  in  that 
case  the  auctioneer  wrote  his  own  name 
in  the  heading  of  the  paper,  and  that  the 
decision  was  given  on  tliat  ground.  But 
Mansfield,  C.  J.  replied :  "  In  that  case 
there  was  no  argument  upon  the  circum- 
stance that  the  auctioneer  had  signed, 
nor  was  the  case  at  all  decided  upon  that 
ground;  his  finying  '  sold  bj/ John  Wright,' 
did  not  make  him  agent  for  the  buyer ; 
the  only  question  was  whether  his  siqn- 
jfi'i  the  purchaser's  name  ivas  done  bi/  him 
as  agent  for  the  purrlmser."  The  power 
of  one  partner  to  bind  the  firm  by  a 
note  or  bill  has  been  referred  to  prin- 
ciples of  agency;  and  it  is  well  estab- 
lished that  the  signature  of  tlie  firm 
name  without  more  is  a  complete  exe- 
cution. See  Norton  v.  Seymour,  3  C. 
B.  792;  Kirk  v.  Biurtou,  9  M.  and  W. 
284.  —  Watkins  v.  Vince,  2  Stark.  368, 
though  meagrely  reported,  seems  to  he 
a  case  where  Lord  Ellenborough  enter- 
tained no  doubt  that  the  signing  of  the 
principal's  name,  by  an  agent  having 
authority  to  contract  in  his  behalf,  was 
a  sufficient  signature.  And  see  Helms- 
ley  V.  Loader,  2  Camp.  450,  which  is 
■lomewhat  more  explicit. 

[ee]  Love   «.   Sierra  Nevada,   &c.    Co. 
32  Cal.  639. 

(ef)  Sheehan  v.  Davis,  17  0.  St.  571. 
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if)  Fletcher  v.  Daingerfield,  20  Cal. 
427  ;  Cohen  v.  Wright,  22  Cal.  293 ;  Ex 
parte  Yale,  24  Cal.  241. 

.{g)  Osborn  u.  U  S.  Bank,  9  Wheat. 
738,  830 ;  where  this  rule  of  evidence 
was  applied  in  the  case  of  an  attorney 
assuming  to  act  in  behalf  of  a  corpora- 
tion. See  also  Jackson  v.  Stewart,  6 
Johns.  34 ;  Denton  v.  Noyes,  id.  296 ; 
Hardin  v.  Hoyoponubby's  Lessee,  27  Jliss. 
567 ;  Henck  v.  Todlmnter,  7  Har.  &  J. 
275  ;  Huston,  J.,  Lvnch  v.  Commonwealth, 
16  S.  &  R.  369 ;  ]foodburg,  J.,  Eastman  !■. 
Goos  Bank,  1  N.  H.  23 ;  Manchester 
Bank  v.  Fellows,  8  Foster  (N.  H.),  302; 
Williams  v.  Butler,  35  111.  544  ;  Leslie  v. 
Fischer,  62  111.  118;  Hager  v.  Cochran, 
66  Md.  253;  Ni>ri)erg  v.  Heineman,  59 
Mich.  210;  Hamilton  «.  Wright,  37  N.  Y. 
502  ;  Schlitz  v.  Meyer,  61  Wis.  418.  The 
authority  from  the  client  need  not  in  gen- 
eral be  in  writing ;  yet  an  oral  authority 
to  appear  in  a  cause  is  not  sufficient  to 
enable  the  attorney  to  release  the  inter- 
est of  a  witness.  Murray  v.  House,  11 
.Johns.  464.  As  to  the  evidence  required 
to  support  a  claim  for  services  rendered 
by  an  attorney  to  his  client,  see  Burghart 
V.  Gardner,  3  Bail).  64;-  Wilson  u.  Wil- 
son, 1  .Jac.  &  W.  437.  —  Solicitor  is  the 
legal  designation  of  one  who  fills  the 
place  in  a  court  of  equity  corresponding 
to  that  of  an  attorney  in  a  court  of  law. 
Maughan,  c.  1,  §  1. 

(A)  Marshall,  C.  J.,  Osborn  v.  TJ.  S 
Bank,  9  Wheat.  829. 
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quently  exercised.  And  it  is  said  that  the  court  is  bound  to 
prefer  charges  against  an  attorney,  whenever  satisfied  that  the 
ends  of  justice  require  this.(M)  But  an  attorney  should  not  be 
disbarred,  unless  a  case  of  malpractice  is  proved  with  certainty,  {hi) 
And  where  a  statute  declares  the  causes  for  which  an  attorney 
may  be  disbarred,  it  is  said  that  he  may  not  be  for  a  cause  not 
declared  in  the  statute,  (hj) 

An  attorney  who  places  his  client's  money  in  the  hands  of  his 
own  banker,  on  his  own  private  account,  though  he  does  this 
bona  fide,  and  has  money  of  his  own  in  the  hands  of  the  same 
banker,  is  liable  for  the  loss  thereof  by  the  bankruptcy  of  the 
banker,  {i)  But  it  seems  that  he  is  not  liable  if  he  deposits  the 
money  as  the  property  of  the  owner,  and  opens  a  special  account 
specifying  whose  it  is.  (j)  His  implied  duty  to  use  reasonable 
skill,  care,  etc.,  is  the  same  as  that  of  other  persons  to  whose 
care  and  skill  anything  is  intrusted ;  which  will  be  spoken  of 
hereafter.  (^)  He  is  not  responsible  for  mistake  in  a  doubtful 
point  of  law,  (I)  or  of  practice,  (m)  nor  for  the  fault  of  counsel 
retained  by  him.  {n)  But  the  estate  of  an  attorney  was  held  liable 
after  his  death,  for  erroneous  advice  given  to  a  client  in  ignor- 
ance of  a  recent  change  of  the  law  (ww)  He  is  liable  for  disclos- 
ing privileged  communications,  (o)    If  discharged  by  one  party, 

(hh)  In  re  Percy,  36  N.  Y.  651.  responsibility  of  a  matter  presumed  by 

(A()  People  r.  Harvey,  41  111.  277.  the  law  to  lie  within  his  own  knowledge. 

\hj)  Ex  parte  Smith,  28  Ind.  47  ;   Red-  Tindal,  C.  J.,  Godefroy  v.  Dalton,  4  Mo. 

man  v.  State,  ib.  205.  &  P.  149 ;  s.  c.  6  Bing.  460. 

(i)  Robinson  v.  Ward,  2   C.  &  P.  59.  (nn)  A.  B.'s  estate,  1  Tuck.  247. 

And  see  ante,  p.  *89,  n.  1.  (o)  And  his  liability  is  not  removed  by 

{j)  Abbott,  C.  J.,  Robinson  v.  Ward,  2  the  fact  that  he  was  previously  retained 

C.  &  P.  60.  lor   the   party   to   whom   the   disclosures 

(k)  Pitt    V.    Yalden,    4     Burr.    2060;  were  made,  and  that  his  employer  knew 

Baikie    v.   Cliandless,   3    Camp.    17,    19;  of  that  former  retainer.     Taylor «.  Black- 

Shilcock    V.   Passman,    7    C.   &    P.   289;  low,   3    Bing    N.    C.    235.      In    Thomas 

Godefroy  r.  Dalton,  6  Bing.  460,   Meggs  v.   Rawlings,   27    Beav.    140,   a    solicitor 

V.   Binns,  2  Bing.  N.  C.  625  ;   Lynch  v.  declined   answering  on   the  ground   that 

Commonwealth,   16  S.   &  R.  368 ;   Dear-  he   had   obtained   his   information   while 

born   t.   Dearborn,   15    Mass.   316;    Var-  acting  as  the  solicitor  of   his  co-defend- 

nuin  V.  Martin,  1 5   Pick.  440 ;    Wilson  v.  ant.  —  Held,  that    he   had    not    brought 

Coffin,  2  Cush.  316 ;    Cooper  i'.  Stephen-  himself    within    the    rule    as    to   profes- 

son,  12  E.  L.  &  E.  403 ;   Parker  v.  Rolls,  sional  privilege.     His  reply  that  he  had 

28  id.  424.     See   ante,  p.  *  84,  note  (x).  obtained    his    information    "either   as  a 

See,  for   a  full    discussion   of    duties  of  creditor  or  as  the  solicitor "  of  his  client 

counsel,  Swinfen  ;;.  Lord  Chelmsford, ,  5  was    taken    most    strongly    against    the 

H.  &  N.  890.  solicitor ;    and    he    was    held    bound    to 

il)  Kemp   0.  Burt,   4   B.   &  Ad.  424;  give   the  discovery.     In  Hall  v.  Kenfro, 

s.  c.  1  Nev.  &  M.  262 ;   Elkington  v.  Hoi-  3  Met.  (Ky.)  51,  it  is  held  that  an  attor- 

land,  9  M.  &  W.  659 ;   Pitt  v.  Yalden,  4  ney  is  a  competent  witness  for  or  against 

Burr.  2060.  his  client  in  all  cases  except  concerning 

(m)  Laidler  v.  Elliott,  3  B.  &  C.  738.  any  communication  made  to  him  by  his 

(n)  Lowry  v.  Guilford,  5  C.  &  P.  234.  client    in    that    relation,   or    his    advice 

Yet   an    attorney    cannot    by   consult-  thereon ;  and    in    this   with   the    client's 

ine   his  counsel    shift  from  himself  the  consent.      Such  communications    to    be 
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*115  *he  may  act  for  an  opposite  party,  provided  he  makes  no 
improper  use  of  knowledge  obtained  by  him  while  acting 
for  the  first  party,  {p)  But  it  seems  that  he  may  not  act  for  an 
opposite  patry  if  discharged  by  his  first  client  for  misconduct,  {q) 
If,  being  employed  about  a  purchase  of  land,  he  buys  an  adverse 
or  outstanding  title,  he  is  held  to  buy  it  for  his  client,  if  his 
client  so  elects,  [qq) 

The  law  implies  a  contract  on  the  part  of  the  client,  to  pay  his 
attorney  the  legal  fees,  or  statute  rate  of  compensation,  (r)  And 
if  the  client  asserts  that  the  services  were  to  be  rendered  for  a 
less  compensation,  the  burden  rests  on  him  to  prove  this  bargain,  (s) 
If  a  bargain  be  proved,  the  attorney  cannot  recover  more  by 
showing  that  his  services  were  worth  more.  (<)  And  even  if  he 
shows  that  the  case  was  deemed,  with  good  reason,  a  desperate 
one,  this  will  not  sustain  his  claim  for  an  excessive  compen- 
sation ;  as  half  the  sum  recovered,  (u)  If,  during  the  suit,  an 
attorney  make  a  contract  with  his  client,  which  is  void  for 
champerty,  he  may  still  recover  a  proper  compensation  for  services 
rendered  before  the  illegal  bargain,  (v) 

An  attorney  cannot  maintain  an  action  for  compensation  for 


privileged  must  have  been  addressed  to 
the  attorney  in  lii.s  professional  character 
with  a  view  to  legal  advice  which,  as  an 
attorney,  it  was  his  duty  to  give.  Borum 
V.  Fonts  et  al.  15  lud.  50.  See  also 
Shanghnessy  v.  Fogg,  15  La.  An.  330. 
But  in  Kingu.  Barrett,  11  (J.  St.  261,  it 
was  held  that  if  a  party  to  a  suit  offers 
himself  as  a  witness  and  gives  evidence 
generally  in  a  case,  he  thereby  loses  the 
privilege,  and  under  the  code  of  civil 
jirocedure  consents  to  the  examination  of 
his  attorney  touching  such  admissions  as 
are  pertinent  to  the  issue.  In  IJe  Wolf 
/•.  Strader,  26  111.  225,  it  is  .said  that  a 
retainer  or  fee  paid  is  necessary  to  con- 
stitute the  relation  of  attorney  and  client, 
and  that  an  attorney  who  is  requested 
to  ]irepare  a  deed  or  mortgage,  no  legal 
advice  being  required,  is  not  privileged. 

(/))  BricTieno  v.  Thorp,  1  Jac.  300. — 
It  is  not  clear,  however,  if  it  be  distinctly 
shown  that  confidential  disclosures  have 
been  made  to  the  attorney  or  solicitor, 
which  if  communicated  to  the  other 
I)arty  must  be  directly  prejudicial  to  the 
former  client,  that  a  court  of  equity 
would  not  forbid  the  acceptance  of  the 
second  retainer,  although  the  attorney 
was  dismissed  for  no  misconduct.  Lord 
Eldon,  Bricheno  i.  Thorp,  1  Jac.  303, 
304;  Cholmoiideley  v.  Clinton,  19  Ves. 
261,  275.     In  tlie  latter  case  Lord  Eldon 
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said  :  "  My  opinion  is  that  he  [the  attor- 
ney] ouglit  not,  if  he  knows  anything 
that  may  be  prejudicial  to  the  former 
client,  to  accept  the  new  brief,  tliough 
that  client  refuse  to  retain  him." — In 
Johnson  v.  Marriott,  4  Tyr.  78,  where 
the  court  refused  to  restrain  an  attorney, 
who  (without  his  misconduct)  had  been 
dismissed  from  the  employment  of  the 
plaintiffs,  from  acting  for  the  defendant, 
the  judges  rested  their  decision  on  the 
ground  that  there  was  no  affidavit  by  the 
the  plaintiffs  that  the  attorney,  while  in 
their  employment,  had  obtained  a  confi- 
dential knowledge  of  particular  facts, 
which  it  would  be  prejudicial  to  their 
case  to  communicate  to  the  rlefendant. 

(?)  Lord  Eldnn,  Cholmoiideley  v.  Clin- 
ton, 19  "Ves.  261  ;  Giirneij,  B.,  Johnson 
V.  Marriott,  4  Tyr.  78. 

iqi/)  Smith  v.  Brotherliue,  62  Penn.  St. 
461. 

()■)  Brady  v.  Mayor,  &c.  1  Sandf.  569; 
Smith  u.  Davis,  45  i\'.  H.  566 ;  Vilas  it. 
Downer,  21  Vt.  419. 

(s)  Id. 

(0  Coopwood  V.  Wallace,  12  Ala.  790. 

^»)   Christy  v.  Douglas,  Wright,  485. 

(c)  Thurston  v.  Percival,  1  Pick.  415; 
Rust  V.  Larue,  4  Litt.  417;  Caldwell  r. 
Shepherd,  6  Jlonr.  392 ;  Smith  v.  Thomp- 
son, 7  B.  Mon.  30.5. 
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services,  merely  by  proof  that  the  services  were  rendered;  but 
must  go  farther  and  show  that  they  were  requested,  or,  in  other 
words,  that  he  was  retained  as  attorney  or  counsel,  (w)  ^  And  his 
own  pocket  or  office  docket  book,  in  which  he  has  entered 
*  the  name  of  the  suit  and  the  parties  in  question,  is  not  of  *  116 
itself  evidence  that  the  services  were  either  requested  or 
rendered,  {x) 

An  attorney  cannot  recover  his  bill  against  his  client,  if  his 
client  has  received  no  benefit  whatever  from  his  services  by  reason 
of  his  want  of  care  and  skill.  (?/)  But  if  the  client  has  received 
any  benefit,  he  must  in  England  pay  the  bill,  and  may  then  have 
an  action  for  damages,  (z)  It  has  been  there  held,  however,  that 
a  jury  may  discriminate  between  the  several  items  in  an  account, 
and  reject  those  for  work  entirely  useless  ;  (a)  and  it  may  be  sup- 
posed, that  in  America  the  client  might  reduce  the  attorney's 
claim,  by  showing  the  little  value  of  the  benefit  received,  by  the 
fault  of  the  attorney,  as  in  actions  for  other  services. 

An  attorney  has  a  lien  on  the  judgment  he  recovers,  and  on 
the  papers  of  the  case,  for  his  costs  and  fees ;  (6)  and  it  will 
prevail  against  a  set-off  acquired  by  the  judgment-debtor  after 
the  rendition  of  the  judgment ;  (bb)  but  it  seems  to  be  settled  that 
a  set-off  in  ordinary  course  prevails  over  the  lien ;  (be)  and  he  has 
no  lien  on  a  claim  for  unliquidated  damages  in  tort,  until  after 
a  judgment,  (bd)  In  most  of  our  States  this  rule  applies  to 
barristers,  counsellors,  attorneys,  and  proctors  in  admiralty  (be) 
equally.  But  it  has  been  said  that  an  attorney's  lien  covers  only 
his  costs  and  expenses,  and  his  fees  as  attorney,  but  not  his  fees 
as  counsellor,  nor  incidental  expenses  not  taxable,  (c)  ^     We  think 

(w)  Burghart  v.  Gardner,  3  Barb.  64.  §  144,  u.  4;  McGregor  i'.   Comstock,  28 

{x)  Briggs  V.  Georgia,  15  Vt.  61.  N.  Y.  237;  Newbert  v.  Cuimingliam,  50 

{y)  Huntley  v.  Bulwer,  6  Bing.  N.  C.  Me.  281;  Myers  v.  McHugh,  16  la.  335; 

111;  Bracey  v.  Carter,   12  A.  &  E.  373;  Waters  v.  Grace,  23  Ark.  118;  Hursh  v. 

Hill'  V.  Featberstonhaugh,  7  Bing.   569;  Sheets,  21  la.  501. 

Hopping  V.  Quinn,   12  Wend.   517.     See  (66)  Warfield  ;;.  Campbell,  38  Ala.  527. 

Runyan  v.  Nichols,  II  Johns.  547.  (6c)  De Figaniere  w.  Young,  2  Rob  670. 

(z)  Templar  v.  McLachlan,  2  B.  &  P.  (bd)  Wood  v.  Anders,  5  Bush,  641. 

136.  (6e)  The  Soblomsten,  L.  R.  1  Adm.  & 

(a)  Shaw  v.  Arden,  9  Bing.  289.  Eccl.  293. 

(6)  Mooney  u.  Lloyd,  5   S.  &  R.  412;  (c)  Heartt   v.  Chipman,    2   Aik.    162. 

Dubois'  Appeal,  38  Penn.  St.  231 ;  Gray  The   subject   of  the   attorney's    lien   has 

V.  Brackenridge,  2  Penn.  75,  2  Greenl.  Ev.  been    much    discussed    in    this   country. 

1  In  fixing  the  value  of  an  attorney's  services,  his  professional  skill  and  standing, 
his  experience,  the  nature  of  the  controversy,  both  in  regard  to  the  amount  involved 
and  tlie  nature  of  the  questions  raised,  as  well  as  the  result,  must  all  be  taken  into 
consideration.  Phelps  v.  Hunt,  40  Conn.  97 ;  Bruce  v.  Dickey,  1 16  111.  527  ;  Smith  e. 
Chicago,  &c.  R.  Co.,  60  la.  515;  Eggleston  v.  Boardman,  37  Mich.  14. —  K. 

2  The  attorney's  lien  for  costs  and  charges  attaches  to  deeds  or  papers  or  npon 
moneys  received  by  him  on  his  client's  behalf  in  the  course  of  his  employment.  In  re 
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this  is  not  law.  The  lien  of  an  attorney,  its  extent  and  its  limi- 
tations, are  considered  more  fully  in  our  chapter  on  Liens. 

An  attorney  is,  in  general,  personally  liable  on  an  agreement 
made  by  him  in  his  own  name,  although  only  professionally  con- 
cerned in  the  matter,  {d) 

If  his  client's  papers  are  stolen  from  him  without  his  fault,  he 
is  not  liable  for  the  loss,  (dd) 
*117  *How  far  an  attorney  at  law  may  bind  his  clients  by 
his  arrangements  in  a  case,  without  special  instructions  or 
authority,  may  not  be  quite  certain.  We  take  the  practice  to  be, 
however,  that  his  entries  on  the  docket,  his  agreements  about 
continuances,  about  evidence,  or  the  conduct  of  the  trial,  or, 
perhaps,  about  costs  and  the  like,  would,  in  general,  bind  the 
client,  (de)  ^ 

Wilson  V.  Burr,  2.5  Wend.  386;  Stevena  (d)  Hall  u.  Ashurst,  1   Cr.  &  M.  714; 

V.  Adams,  23  id.  57  ;  Newman  v.  Wash-  Iveson  w.  Conington,  1  E.  &  C.  160;  Bui- 

ington,  Mart.  &  Y.  79 ;  Wells  v.  Hatch,  rell  v.  Jones,  3  B.  &  Aid.  47  ;  Scrace  v. 

43  N,  n.  246.     And  see  Van  Atta  v.  Mc-  Whittington,    2   B.  &   C.  11 ;  Watson  v. 

Kinney,  1   Harr.  235.     An  attorney  has,  Murrell,  1  C.  &  P.  307.  —  In  New  Hamp- 

in  some  States,  a  lien  upon  his  client's  shire,    it    is    held    that  where  a  plaintiff 

papers  left  with  him,  for  any  general  bal-  resides  within  that  State,  and  employs  an 

ance  due  him.     Dennett  ii.  Cutts,  U  N.  H.  attorney  in   his  behalf,  to  commence  an 

163;   Walker   v.  Sargeant,   14   Vt.   247;  action  for  him,  such  attorney  is  authorized 

aliter  in  Pennsylvania.       Walton  v.  T)ick-  by  the  employment  to  place  the  name  of 

erson,  7  Barr,  .376.      So  by  statute  in  many  the  plaintiff    upon  the  writ  as  indorser, 

States   he   has  a  lien    upon  a  judgment  and  to  bind  him  as  such  ;  and  in  such  case, 

actually  recovered  in  favor  of  his  client,  if  the  indorsement  be  thus :  "  A,  plaintiff, 

for  his  fees  and  disbursements.     Danldee  by    his  attorney,  B,"   the  plaintiff  is  re- 

V.  Loclie,  13  i\[as3.   525;  Potter  o.  Mayo,  garded  as  the  indorser,  and  the  attorney  is 

3  Greenl.  34 ;  Gammon  v.  Chandler,  30  cot  personally  bound ;  but  if  the  plaintiff 

Me.    152;    Occrn   Ins.    Co.   v.    Rider,  22  reside  out  of  the  State,  the  attorney  hav- 

Piclc.  210;  Hobsou  v.  Watson,  34  Me.  20.  ing  no  authority  to  bind  the  plaintiff,  is 

And    even    without    statute     provisions,  himself  personally  bound  by  such  indorse- 

Sexton   V.   Pike,   8  Eng.  (Ark.)   193.     A  ment,  and  the  writ  accordingly  is  properly 

counsel,  who,  with  his   client's    consent,  and  sufficiently  indorsed.       Pettingill    v. 

withdraws     from    a    case    after    having  McGregor,  12  N.  H.  179 ;  Woods  u.  Blod- 

tendered     beneficial     services,  does     not  gett,  15  N.  H.  569. 
thereby   lose   his   right   to   compensation  (dd)  Hill  v.  Earner,  18  N.  H.  607. 

for  the  services  rendered,  unless  at  the  (de)  Sampson  v.  Ohleyer,  22  Cal.  200. 

time    of    his    withdrawal    he   waives   or  For  a  case  strongly  asserting  the  right  of 

al)andons    his    claim     to     compensation,  an  attorney  to  manage  a  case,  see  Board 

Coopwood     r.    Wallace,    12     Ala.    790;  of    Commissioners    v.  Younger,    29    Cal. 

Stephens  v.  I'arrar,  4  Bush,  13.  147. 

Paschal,  10  Wall.  483;  McPherson  v.  Cox,  96  U.  S.  404  ;  Cooke  v.  Thresher,  51  Conn. 
105  ;  Bowling  Green  Bank  v.  Todd,  52  N.  Y.  489  ;  Ward  v.  Craig,  87  N.  Y.  550 ;  Weedii. 
Eoutelle,  56  Vt.  570,  on  the  ground  that  tliey  are  the  fruits  of  his  own  labor  or  expense. 
Ex  parte  Yalden,  4  Ch.  D.  129.  See  Pilcher  v.  Arden,  7  Ch.  D.  318  ;  Gen.  Trust  Co. 
V.  Chapman,  1  C.  P.  D.  771.  He  may  also  have  a  lien  on  his  client's  real  estate. 
PerkiiiS  n.  Perkins,  9  Heiskell,  95,  B'rown  v.  Bigley,  3  Tenn.  (Ch.)  618.  Contra, 
Garner  t>.  Garner,  1  Lea,  29.  See  Twiggs  v.  Chambers,  56  Ga.  279.  But  an  attorney 
has  no  such  lien  before  judgment  as  will  prevent  his  client  from  making  a  settlement. 
Simmons  v.  Almy,  103  Mass,  33  ;  Wright  v.  Wright,  70  N.  Y.  96.  —  K. 

1  ^n  attorney  has  implied  authority  to  release  an  attachment  before  judgment. 
Benson  v.  Carr,  73  Me.  76;  Moulton  v.  Bowker,  115  Ma-ss.  36.  He  has  not  implied 
authority  to  release  property  from  the  lien  of  a  judgment.     Phillips  i.\  Dobbins,  56 
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According  to  most  Amercian  authorities,  an  attorney  employed 
in  the  usual  way  to  conduct  a  suit,  has,  in  general,  no  authority 
to  enter  into  a  compromise  without  the  sanction  of  his  client, 
express  or  implied ;  ^  but  it  is  said  that  a  compromise  so  made  will 
not  be  set  aside,  unless  for  reasons  arising  from  the  character  or 
circumstances  of  the  compromise,  (c^/ )  An  attorney  cannot  sell 
or  assign  his  client's  claim,  (c^^)  In  an  important  case  before  the 
English  Court  of  Exchequer  it  was  held  that  no  action  lies 
against  a  counsel  who,  being  employed  to  conduct  a  cause,  enters 
into  a  compromise  of  the  matter  at  issue,  even  though  contrary  to 
his  client's  instructions,  provided  it  is  done  bona  fide.{e)  He 
cannot  release  an  interested  witness  without  special  authority 
from  his  client,  (ee) 

If  an  attorney  cannot  by  virtue  of  his  general  authority  bind 
his  clients  by  bargains,  as,  for  compromise  or  settlement  of  a 
case,  still  less  can  he  enter  into  agreements  quite  independent  of 
any  action.  (/)  He  cannot  indorse  for  his  client  a  note  left  with 
him  for  collection.  (/)  Nor  can  he  receive  anything  but  money 
for  a  debt  left  with  him  for  collection.  (Z^') 

It  is  said,  in  many  cases,  that  an  attorney  has  the  right  to 
submit  his  client's  case  to  arbitration,  {g)    But  in  other  cases  this 

[df)  Potter  V.   Parsons,   14  la.    286  ;  {f)  Child  v.  Eureka  Works,  44  N.  H. 

Christie  v  Sawver.  44  N.  H.  298.  3.54. 

J^fRoffl  '..  State,  58  Penn.   St.  {fg)  Wright  «.  Daily,  26  Tex.  730 

jgg*  ^'  (3)  Pllmer  v.  Delber,  3   Taunt.  486; 

f'e)  Swinfen     «.  Lord   Chelmsford,    5  Pav'iel  r.  Eastern  Co.  R.  Co.  2  Exch.  344; 


H.  Vr  590.    see  Fray  .  Voules,  1  Ell.    ^^^-J^:X,i^X^l^ft^- 
(ee)  Succession  of  Weigel,  18  La.  An.     ^^f  - /^^  ^.^orris^  ..^^ier,  ^  76  K 

'if)  This  subject  is  fully  considered  in     v.  Chicago,  114  HI.  233  ;  Sargeantv.  Clark, 
Swinfen  v.  Swinfen,  1  C.  B.   (n.s.)  364.     108  Pa.  588;  co«fra  is  McPKerson  «.  Cox, 
See  also  Smith's  Heirs  v.  Dixon,  3  Met.     86  N.  Y.  472. 
(Ky.)  438,  for  the  discussion  of  the  extent 
of  an  attorney's  power  to  bind  his  client. 

Ga.  617;  Horsey  v.  Chew,  65  Md.  555.  Nor  to  agree  to  Pf  P°"«  ^/^'^^^"^^f;;. 
iudgment  in  favor  of  his  client.  Loregrove  «.  White,  L.  R.  6  C.  P.  **P-  ^"'^  *°/°°: 
fess  iudement.  Pfister  v.  Wade,  69  CS.  133;  Wadhams  ^^  Gay,  73  m  415-  ««  "as 
iZl  ediuthority  to  consent  noi  to  appeal.  In  re  West  Devon,  &c.  Mine,  38  Ch^D. 
M^ RhodesTs^ithinbank,  5  T.  L.  R.  253.  But f .«  I>--«1« /•  C^^,f.^Ne-  ^™^^' 
58  Conn  156  Or  to  withdraw  a  motion  for  new  trial.  In  re  Heath  s  Will,  48  JN.  w . 
Ren  ^037  (ia  1891).  Or  to  agree  that  only  one  of  several  cases  involving  the  same 
?r1^ciple  shouW  be  tW;and  tfat  the  result  of  that  one  should  determine  all.    Ohl- 

'•"f^^hfpX"' WMtm'fn,-  13  R.  I.  512;  Mandeville  -Reynolds.  68  N  T  528 ; 
Ambrose^.^  McDonald,  53  Cal.  28;  Fritchey  ..  Bosley,  56  Md  94 ;  Levy  ..  Brown  56 
Miss  83  •  Walden  «.  Bolton,  55  Mo.  405  ;  Pickett  y.  Memphis  Bank^  32  Ark  346 , 
Roller  »  'WooSge,  46  Tei.  485 ;  Isaacs  v.  Zugsmith,  103  Pa.  77  ;  Kelly  v  Wright, 
65  Wis  236  GrLnger  v.  Batchelder,  54  Vt.  248;  Hall  Safe  Co.  «•  Harwell,  88  Ala 
^41  That  iA  Englind  and  Massachusetts  an  attorney  may  in  good  faith  conipromise 
,  iioJm  «PP  Bntllr  V  Knight,  L.  R.  2  Ex.  109  ;  Matthews  v.  Munster,  20  Q.  B.  D. 
H  cf.  Lewut  Lewis  4Tch.  D.  281J ;  Wieland  ..  White,  109  Mass.  392.  -K. 
'  ^  l2o 
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power,  for  what  seem  to  us  good  reasons,  is  confined  to  suits  act- 
ually commenced.  (A) 

The  right  of  a  party  to  change  his  attorney  in  an  action  has  of 
late  passed  under  adjudication  in  some  cases.  The  lien  of  the 
attorney  on  the  papers  for  past  services  must  of  course  be  pre- 
served. But  otherwise,  the  right  of  the  client  to  change  his 
attorney  is  sometimes  asserted  very  strongly,  (hh)  The  weight  of 
authority  would  seem,  however,  in  favor  of  the  rule  that  the  con- 
sent of  the  court  must  be  obtained,  and  will  not  be  given  but  for 
reason,  (hi) 

There  are  many  English  statutes  relating  to  the  powers,  duties, 
and  responsibilities  of  attorneys,  which  have  no  force  in 

*  118    *  this  country.      Most  of  our  courts  have  their  own  rules  of 

practice  bearing  somewhat  on  this  subject  ;(t)  but  these 
have  no  binding  force  in  other  courts.  The  rules  of  the  Supreme 
Court  of  the  United  States  are,  however,  binding  on  the  Circuit 
and  District  Courts  of  the  United  States,  so  far  as  they  are 
applicable  to  them. 

(*)  Jenkins  v.  Gillespie,  10  Sm.  &  M.  id.  99  ,    United   States   i'.  Cnrry,  6  How. 

31.     And  see  Scarborough  v.   Reynolds,  106 ;  United  States  u.  Yates,  id.  605  ;  Smith 

12   Ala.   252,   and   Wade   u.  Powell,   31  «.  Lamberts,  7  Gratt.  138;  Lewis  v.  Gam- 

"'*■  ,V,   ,.  age,  1  Pick.  347  ;  Jenney  v.  Delesdernier, 

(lih)  Hazlett  v.  Gill,  5  Rob.  611.  20  Me.   183;  Jewitt  v.   Wadleigh,  32  id. 

(hi)  Wolf  V.  Trochelman,  5  Rob.  611  ;  110 ;  Slackhouse  v.  O'Hara,  14  Penn.  88  • 

Sloo  V.  Law,  4  Blatch.  C.  C.  268  ;  Walton  Walker  v.  Scott,  8  Eng.  (Ark.)  644  ■  Smith 

"•"■  '^"SS'.^'^'ll-  I'-  98.  V.  Dixon,  3  Met.  (Ky.)  438  ;  West  v.  Ray- 

(i)   The  nature   and  scope   of   tlie  au-  mond,21  Ind.  305  ;  Ricketson  w.  Compton 

thonty  of  attorneys  at  law  in  this  country  23  Cal.  636  ;  East  River  Bank  v  Kennedy 

are    considered   in   Holker   v.   Parker,    7  9   Bosw.   543  ;    Flanders  v.  Sherman,   18 

Cranch,436;  Erwin  w.  Blake,  8  Pet.  18;  Wis,   575;    Hathaway  v.   Brady,  26  Cal. 

Union  Bank  of  Georgetown  v.  Geary,  5  581 ;  Ryan  v.  Martin,  18  Wis  672 
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*CHAPTEE   VII.  *119 

TRUSTEES. 

Sect.  I.  —  The  Origin  of  Trusts. 

It  can  hardly  be  denied  that  Trusts  in  the  English  law  had  a 
fraudulent  origin.  It  was  sought,  by  the  intervention  of  a 
trustee,  to  evade  the  feudal  law  of  tenures  and  the  prohibitions 
of  the  statutes  of  Mortmain,  and  to  place  property  where  a 
creditor  could  not  reach  it.  '  The  practice  became  common ;  and 
as  such  trustee  was  not  accountable  at  common  law,  the  Chan- 
cellor, in  the  reign  of  Eichard  II. ,  applied  the  writ  of  subpoena 
to  call  him  before  the  Court  of  Chancery,  where  he  might  be  com- 
pelled to  do  what  equity  and  justice  required.  "  A  trust, "  said 
Sir  Eobert  Atkins,  (a)  "  had  for  its  parents  fraud  and  fear,  and 
for  its  nurse  a  court  of  conscience. "  The  obvious  utility  of  trusts 
has  made  them  very  common :  but  almost  the  whole  jurisdiction 
over  trustees  has  always  remained  in  the  Courts  of  Equity.  (6) 
So  far  as  they  come  under  the  supervision  and  control  of  the 
common  law,  trustees  are  treated  in  most  respects  as  agents,  and 
most  of  the  principles  and  rules  of  law  in  relation  to  them  have 
been  anticipated  and  stated  under  that  head. 

♦SECTION  II.  *120 

CLASSIFICATION   OF   TRUSTS. 

Trusts  are  simple  when  property  is  vested  in  one  person  upon 
trust  for  another,  without  any  particular  directions  or  provisions ; 

(n)  Attorney-General    v.    Sands,    Har-  only  a  confidence   and   trust,  for  which 

dres,  491,  arguendo,  "A  trust  is  altogether  he  hath  no  remedy  by  the  common  law, 

the  same  that  a  use  was  before  27  Hen.  bat  his  remedy  was  only  by  subpoena  in 

"VIII.,  and  they  have  the  same  parents,  chancery.     If  the  feoffees  would  not  per- 

f raud   and   fear  ;   and  the  same  nurse,  a  form  the  order  of  the  chancery,  then  their 

court  of   conscience.     By  statute   law   a  persons  for  the  breach  of  the  confidence 

use,  trust,  or  confidence,  are  all  one  and  were,  to  be  imprisoned  till  they  did  per- 

the  same  thing.     What  a  use  is,  vide  PI.  form  it." — Foorde  i).  Hoskins,  2  Bulst.  337. 

Com.  352,  and  1  Rep.  in  Chudleigh's  case ;  Per  Coke,   C.  J. :   "  If  cestui  que  use  de- 

and  they  are  collateral  to  the  land  ;  a  sires  the  feoffees  to  make  the  estate  over, 

cestui  que  trust  has  neither  j'jis  ad  rem  nor  and  they  so  to  do  refuse,  for  this  refusal 

in  re."  an  action  upon  the  case  lieth  not,  because 

(6)  Co.  Lit.  272  b ;   Chudleigh's  ca.se,  for  this  he  hath  his  proper  remedy  by  a 

1  Rep.  121.     "  So  that,  he  who  hath  a  use  subpoena  in  the  chancery." 


hath  not  Jus,  neque  in  re,  neque  ad  rem,  but 
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and  then  the  nature  and  operation  of  the  trust  are  determined  by 
legal  construction.  They  are  special,  where  the  purposes  of  the 
trust,  and  the  manner  in  which  they  are  to  be  accomplished,  are 
especially  pointed  out  and  prescribed ;  and  then  these  express 
provisions  must  be  the  rule  and  measure  of  the  trustee's  rights 
and  duties. 

They  may  be  merely  ministerial,  as  where  one  receives  money 
only  to  pay  the  debt  of  the  giver,  or  an  estate  is  vested  in  him 
merely  that  he  may  convey  it  to  another.  Or  they  may  be  dis- 
cretionanj,  where  much  is  left  to  the  prudence  and  judgment  of 
the  trustee.  But  in  all  cases,  the  trustee,  by  accepting  the  trust, 
engages  that  he  possesses,  and  that  he  will  exert,  that  degree  of 
knowledge,  intelligence,  and  care,  reasonably  requisite  for  the 
proper  discharge  of  the  duties  which  he  undertakes  to  perform. 

A  trust,  with  a  power  annexed,  is  distinguished  from  a  mixture 
of  trust  and  power. {c)  In  the  former  case,  as  where  lands  are 
vested  in  trust,  with  a  power  in  the  trustees  to  make  leases  of  a 
certain  kind,  or  length,  the  trustee  may  or  may  not  exercise  this 
power,  and  will  not  be  compelled  to  do  so,  unless  his  neglect  to 
exercise  it  be  fraudulent  and  wrongful.  But  in  the  latter  case, 
as  where  lands  or  funds  are  vested  in  trust  for  certain  persons,  to 
be  "  distributed  among  them  according  to  the  best  judgment  of 
the  trustee, "  here  the  distribution  is  of  the  essence  of  the  trust, 
and  must  be  made;  although  in  the  manner  of  distribution, 
the  courts  will  not  interfere  unless  to  prevent  fraud  or  other 
wrong. 
121  *  Trustees  are  also  private  or  public.  The  former  hold 
property  for  the  benefit  of  an  individual  (the  cestui  que 
trust)  or  more  than  one,  but  who  are  distinctly  pointed  out,  per- 
sonally, or  by  other  sufificient  description.  Public  trustees  are 
those  who  hold  for  the  benefit  of  the  whole  public,  or  for  a  cer- 
tain large  part  of  the  public,  as  a  town  or  a  parish ;  and  they 
are  usually  treated  as  official  persons,  with  official  rights  and 
responsibilities. 


SECTIOI<r  III. 

PRIVATE   TRUSTEES. 

A  private  trustee  is,  as  we  have  seen,  one  to  whom  property, 
either  real  or  personal,  has  been  given  to  be  held  in  trust  for  the 
benefit  of  others ;  and  the  most  common  instances  are  trustees  of 

(c)  Gower  v.  Mainwaring,  2  Ves.  Sen.  89 ;  Cole  v.  Wade,  16  Ves.  Jr.  43. 
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property  for  the  benefit  of  children,  or  other  devisees  or  legatees 
or  for  married  women,  or  for  the  payment  of  the  debts  of  an  insol- 
vent, or  for  the  management  and  winding  up  of  some  business 
and  the  like. 

Where  property  is  devised  to  executors  in  trust,  their  relation 
to  the  estate  as  trustees  is  as  distinct  from  their  relation  to  it  as 
executors  as  if  they  were  not  executors,  {cc) 

The  legal  estate  is  in  the  trustee,  and  the  equitable  estate  is  in 
the  cestui  que  trust;  but  as  the  trustee  holds  the  estate,  although 
only  with  the  power  and  for  the  purpose  of  managing  it,  he  is 
bound  personally  by  the  contracts  he  makes  as  trustee,  although 
designating  himself  as  such ;  and  nothing  will  discharge  him  but 
an  express  provision,  showing  clearly  that  both  parties  agreed  to 
act  upon  the  responsibility  of  the  funds  alone,  or  of  some  other 
responsibility,  exclusive  of  that  of  the  trustee ;  or  some  other 
circumstance  clearly  indicating  another  party  who  is  bound  by 
the  contract,  and  upon  whose  credit  alone  it  is  made.  The 
mere  use  by  the  promisor  of  the  name  of  Trustee,  or  of  any 
other  name  of  office  or  employment,  will  not  discharge  him. 
Some  one  must  be  bound  by  the  contract,  and  if  he  does 
not  bind  some  other,  he  binds  himself,  (c?)  *and  the  *  122 
official  name  is  then  regarded  only  as  describing  and 
designating  him.  (dd) 

A  trustee  is  held  not  only  to  careful  management  of  the  trust 
property,  so  that  it  shall  not  be  wasted  or  diminished,  but  he  is 
bound  to  secure  its  reasonable  productiveness  and  increase.  If 
one  of  joint  trustees  permit  by  his  want  of  due  care  another  trus- 
tee to  waste  the  fund,  he  will  be  responsible  for  the  loss.{de) 
If  a  trustee  mingles  the  trust  money  with  his  own,  as  by  deposit- 
ing it  in  a  bank  in  his  own  name,   he  will  be  liable  for  any 

(cc)  Parsons  v.  Lyman,  5  Blatchford,  missioners.  —  Rew  v.  Pettet,  1  A.  &  E. 

170.  196,  3  Nev.  &  M.  456.     The  makers  of  a 

(rf)  Thomas   v.    Bishop,    Cas.    Temp,  note  who  sign  it  "  as  church-wardens  and 

Hardw.    9,    2    Str.    955.     In   this   case  a  overseers,"  are  personally  liable,  although 

cashier  was   held    liable    on    a   bill    ac-  the  loan  was  for  the  use  of  the  parish.  — 

cepted  by  him  generally,  though  it  was  Ex  parte  Buckley,  14  M.  &  W.  469.     It 

drawn    on    account     of    the     company,  was  held,  in  this  case,  that  there  was  no 

Childs   V.   Monins,   2  Br.   &  B.  460.     A  separateright  of  action  against  "  R,  M.,"  a 

promissory   note,   by  which   the  makers,  partner  who  signed  a  promissory  note  for 

as  executors,  jointly  and  severalli/  promise  himself  and  his  copartners  thus  :   "  For 

to  pay  on  demand  with  interest,  renders  J.  C,  R.  M.,  J.  P.,  and  T.  S.,"  "  R.  M." 

them  personally  liable.  —  Eaton  n.   Bell,  See   Packard   v.   Nye,   2   Met.   47  ;  ante, 

5   B.   &   Aid.  34.     Commissioners    of    a  p.  *  55. 

private  inclosure  act  are  personally  liable  (rfrf)  Eullam    v.   West    Brookfield,    9 

on   drafts  drawn  on   bankers,  requesting  Allen,    1.     And   see   p.  *57andnote  (1) 

them  to  pay  the  snms  therein  mentioned  ante. 

on  account  of  public   drainage,  and  to        {de}  Schenck  u.  Schenck,  1  C.  E.  Green, 

place  the  same  to  their  account,  as  com-  1 74. 
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depreciation,  {df)  It  has  been  said  that  a  trustee,  by  reason  of  the 
confidence  reposed  in  him,  is  bound  to  take  more  care  of  the  trust 
property  than  of  his  own,  for  he  may  speculate  with  his  own,  but 
must  not  with  what  he  holds  in  trust,  {dg)  He  is  bound  not  to 
make  use  of  the  trust  property  for  his  own  benefit,  {dh)  If  it  lie 
idle  in  his  hands,  without  cause,  he  will  be  charged  interest,  (e) 
In  some  instances  he  is  charged  compound  interest ;  but  there  is 
some  discrepancy  in  the  cases  in  which  the  question  of  com- 
pounding interest  occurs.  On  the  whole,  we  think  the  rule  may 
be  stated  thus :  Interest  will  be  compounded,  or  computed  with 
annual  rests,  where  the  trustee  is  guilty  of  gross  delinquency,  or 
mingles  the  trust  property  with  his  own  for  his  own  benefit,  or 
employs  it  in  trade,  or  otherwise  so  uses  the  trust  funds  as  to 
justify  the  belief  that  he  has  actually  earned  interest  upon  the 
interest ;  and  the  reason  for  charging  compound  interest  is  much 
stronger,  when  the  trustee  refuses  to  exhibit  the  accounts,  which 
would  show,  precisely,  what  loss  or  advantage  he  has  derived 
*  123    from  the  trust  funds.  (/)     But  he  *  will  not  be  charged  even 


(df)  Mason  v.  Whithome,  2  Cow.  242. 

(dq)  Kiug  V.  Talbot,  50  Barb.  453. 

(dh)  Flagg  V.  Ely,  1  Edm.  206. 

(e)  Green  v.  Winter,  \  Johns.  Ch.  26 ; 
Manning  v.  Manning,  1  Johns.  Ch.  527  ; 
Schieffelin  v.  Stewart,  1  Johns.  Ch.  620. 
In  Attorney-General  v.  Alford,  4  De  G. 
M.  &  G.  843,  the  rule  upon  this  point  is 
laid  down  thus .  The  measure  by  which 
the  court  ought  to  charge  a  trustee  inter- 
est is,  to  ascertain  what  interest  he  has 
received,  or  ought  to  have  received,  or 
that  he  is  estopped  from  saying  he  did 
not  receive. 

(/)  Jones  V.  Foxall,  15  Beav.  392 ; 
Schieffelin  c.  Stewart,  1  Johns.  Ch.  620 ; 
Evertson  v.  Tappen,  5  Johns.  Ch.  497  ; 
Luken's  Appeal,  7  W.  &  S.  48 ;  Boynton 
V.  Dyer,  18  Pick.  1  ;  Turuey  v.  Williams, 
7  Yerg.  172  ;  Wright  v.  Wright,  2  McCord, 
Ch.  200;  Bryant  v.  Craig,  12  Ala.  354; 
Karr's  Adm'r  v.  Karr,  6  Cana,  3  ;  Rowan 
V.  Kirkpatrick,  14  III.  1  ;  Barney  v.  Saun- 
ders, 16  How.  535.  See  also  Raphael  v. 
Boehm,  U  Ves.  92;  s.  c.  13  Ves.  407, 
590 ;  Ashburnham  v.  Thompson,  13  Ves. 
402  ;  Tebbs  v.  Carpenter,  1  Madd.  299  ; 
Swindall  v.  Swindall,  3  Ired.  Eq.  285.  — 
But  mere  neglect  to  invest  the  money,  or 
au  improper  investment,  without  gross 
delinqnency,  Knott  v.  Cottee,  16  Beav. 
77 ;  Robinson  v.  Robinson,  1  De  G.,  M. 
&  G.  147  ;  Schieffelin  v.  Stewart,  1  Johns. 
Ch.  620;  McCall's  case,  1  Ashm.  357; 
English  V.  Harvey,  2  Rawle,  305 ;  Har- 
land's  case,  5  Rawle,  323 ;  Findlay  v. 
Smith,  7  S.  &  R.  264 ;  Dietterich  v.  Heft, 

130 


5  Barr,  87,  or  merely  mingling  the  trust 
funds  with  his  own,  is  not  sufficient  to 
charge  him  with  compound  interest. 
Clarkson  v.  De  Peyster,  1  Hopk.  Ch.  424 ; 
s.  c.  nom.  De  Peyster  v.  Clarkson,  2  Wend. 
77;  Stafford,  In  re,  11  Barb.  353;  Ker  v. 
Snead,  Circuit  Court  of  Virginia  (Oct. 
1847),  Scarburgh,  J.,  11  Law  Rep.  217. 
In  the  case  of  Fay  o.  Howe,  I  Pick.  527, 
and  Robbins  v.  Hayward,  cited  in  a  note 
to  this  case,  where  large  sums  of  money 
had  come  into  the  hands  of  a  guardian  of 
infants,  there  being  rents  of  real  estate 
and  income  from  public  stocks  periodi- 
cally received,  and  no  account  having  been 
settled  for  many  years,  it  was  ordered  that 
aa  account  should  be  settled  with  a  rest  for 
every  year,  and  the  balance  thus  struck 
shoiild  be  carried  forivard,  to  be  again 
on  interest,  whenever  the  sum  should  be 
so  large  that  a  trustee  acting  faithfully 
and  discreetly  would  have  put  it  into  a 
productive  state.  And  five  hundred  dollars 
was  the  sum  which  the  court  thought 
should  subject  the  guardian  to  this 
charge.  But  for  cases  in  which  it  appears 
to  be  doubted  whether  compound  interest 
should  be  charged  to  a  trustee,  see 
McCall's  case,  1  Ashm.  357;  English  r. 
Harvey,  2  Rawle,  305 ;  Harland's  case,  5 
Rawle,  323 ;  Findlay  v.  Smith,  7  S.  &  R. 
264;  Ackerman  v.  Emott,  4  Barb.  626. 
And  see  Dietterich  v.  Heft,  5  Barr,  87  ; 
Kerr  v.  Laird,  27  Miss.  544.  See  Penny- 
packer's  App.  41  Penn.  St.  4D4,  where  it  is 
held  that  the  principle  of  rests  does  not 
apply  to  guardians,  executors,  or  adminis- 
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with  siniple  interest  until  a  reasonable  time  for  investment  has 
elapsed;  and  this  has  been  held,  in  some  cases,  six  months,  a 
year,  or  ,even  two  years,  (g) 

A  trustee  must  not  himself  purchase  the  property  which  it  is 
his  duty  as  trustee  to  sell ;  nor  sell  the  property  which,  as  trustee, 
he  purchases.  This  rule  applies,  in  its  whole  extent,  to  all 
agents,  and  the  reasons,  limitations,  and  authorities  for  it,  were 
presented  in  treating  of  that  subject,  (gg) 

A  purchaser  from  a  trustee  with  knowledge  that  a  trust  attaches 
to  the  property,  holds  it  subject  to  the  trust,  (^h) 


SECTION  IV. 

PUBLIC   TRUSTEES. 

There  is  an  important  difference  between  these  trustees  and 
private  trustees,  in  respect  to  their  personal  responsibility  for 
their  ;Con tracts.  Where  one  acts  distinctly  for  the  public,  and  in 
an  official  or  quasi  official  capacity,  although  he  engages 
that  *  certain  things  should  be  done,  he  is  nevertheless  *  124 
not  liable  on  this  engagement,  unless  there  be  something 
in  the  contract,  or  some  admissible  evidence  respecting  it,  which 
shows  that  the  parties  understood  and  intended  the  promisor 
to  make  his  promise  personally,  and  to  be  bound  himself,  instead 
of  the  State,  or  in  addition  to  the  State,  for  the  due  performance 
of  the  promise,  (h) 

trators  who  omit  or  neglect  to  put  trust-  1803,  when  administration   was  granted, 

funds  out  at  interest.  to  the  6th  July,  1805,  when  the  last  debt 

(a)  In  Karr   v.  Karr,    6  Dana,  3,  two  of  any  magnitude  was  paid  to  the  estate  ; 

years  were  allowed  for  periodical   rests,  then    interest    began,    and   the    account 

at  the  end  of  which  periods  the  interest  was    computed    aiterwards   with    annual 

should  be  made  principal.     In  Dunscomb  rests.               ,       , ,      .          y        ,,    ,  w 

,.  Dunscomb,  1  Johns.  Ch.  508,  six  months  (gff)  See  also  Moms  ».  Joseph,  1  W. 

after  receipt  of  the  moneys  was  thought  Va.  256;  Renew  v.  Butler,  30  Ga.  954; 

a  reasonable   time,  after  which   interest  Sypher  «.  McHenry,  18  la  232.     But  .ee 

should  be  charged.     In  Merrick's  Estate,  confra  Bird  well  «  Cam,  1  Cold.  301 

1   Ashm.   304,  six   months  was  allowed.  (gh)  Jones  s   Admr   i:   Shaddock,   41 

And  see  Worrell's  App.  23  Penn.  St.  44.  Ala.  262. 

In  DePeyster  v.  Clarkson,  2  Wend.  77,  {h)  Macbeath  v.  Haldimand,    1  T.  R. 

six  months  was  allowed.     In  Fox  i;.  Wil-  172.     This   was    an    action  on    promises 

cocks    1  Binn.  194,  the  administrator  was  against  a  defendant  (who  was  trovernor 

lield  chargeable  with  interest  after  twelve  of  Quebec),  for  work,  labor,  &c.     Bjiller 

months  hid  elapsed  from  the  death  of  the  J.,  said  :  "  It  is  true  that  he   [the  defend- 

intestate.     In  Boynton  v.  Dyer,  18  Pick,  ant]  gaye  the  orders  to  Smclair,  and  that 

8    one  year  was    considered    the  proper  every  thing  which  the  plaintitt  did   was 

period     In  SchiefEelin  v.  Stewart,  1  Johns,  pursuant  to   directions  from  the   latter, 

Ch   620    the  plaintiff  was  administrator,  whom  he   was    insitructed   to   obey;   but 

and  was' allowed  from  the  8th  September,  these  orders  did  not  flow  from  the  defend- 
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But  trustees  and  other  officers  are  sometimes  held  personally 
upon  their  contracts,  as  for  payment  of  wages,  materials  supplied, 
etc.,  where  they  have  charge  of  public  works,  and  have  funds 
which  they  may  use  for  these  purposes,  and  especially  where  the 
nature  of  the  transaction  shows  that  the  party  dealing  with  them 
may  well  have  supposed  that  he  was  dealing  with  them  on  their 
own   account,    or   that   they    intended,    although    acting   for  the 

public,  to  be  responsible  for  the  materials  they  bought  or 
*125    the  labor  they  hired,  (i)     Such  trustees  *know  the  state  of 

the  means  in  their  hands,  and  how  far  they  may  rely  upon 
a  public  provision  of  funds,  and  may  contract  accordingly,  while 
those  who  deal  with  them  cannot  know  this  at  all,  or  certainly 
not  so  well.  (J) 

The  true  principle  which  runs  through  all  of  these  cases,  and 
applies  alike  to  private  and  public  trustees,  is  this.  To  whom 
did  the  promisee   give   credit,   and  to   whom  did   the   promisor 


ant  in  liis  own  personal  character,  but  as 
governor  and  agent  for  the  pubh'c ;  and  so 
the  plaintiff  himself  considered  it.  And 
in  any  case  where  a  man  acts  as  agent  for 
the  public,  and  treats  in  that  capacity, 
there  is  no  pretence  to  say  that  he  is 
personally  liable."  Unwin  v.  Wolseley,  1 
T.  R.  674.  Ashkurst,  J.,  said  :  "  It  would 
be  extremely  dangerous  to  hold  that  gov- 
ernors and  commanders-in-chief  should 
make  themselves  personally  liable  by  con- 
tracts which  they  enter  into  on  the  part 
of  the  government.  It  would  be  detri- 
mental to  the  king's  service,  for  no  private 
person  would  accept  of  any  command  on 
such  terms.  The  case  of  Macbeath  v. 
Haldimand  seems  to  govern  the  present. 
It  was  there  determined  that  a  commander 
was  not  answerable  for  contracts  entered 
into  by  him  on  behalf  of  government. 
And  whether  the  contract  be  by  parol  or 
by  deed,  it  makes  no  difference  as  to  the 
construction  to  be  put  on  it.  That  indeed 
was  a  stronger  case  than  the  present ; 
because  there  it  was  left  open  to  evidence, 
from  whence  it  was  to  be  inferred  that 
the  contract  was  made  by  the  defendant 
as  the  agent  of  the  government,  but  here 
it  appears  in  e.xpress  terms  that  the 
defendant  entered  into  this  contract  on 
the  behalf  of  government."  See  also 
Hodgson  V.  Dexter,  1  Cranch,  345  ;  Tucker 
V.  Justices,  13  Ired.  L.  434  ;  Stephenson  it. 
Weeks,  2  Foster  (N.  11.),  257. 

(()  Morsley  v.  Bell  and  others,  Ambl. 
769.  An  act  of  parliament  was  passed  to 
make  a  certain  brook  navigable.  The 
defendants,  with  m.iny  other  persons, 
were  named  commissioners  to  put  the  act 
in   execution.     Certain   tolls   were   to  be 
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paid  by  vessels  which  should  navigate 
the  brook,  and  the  commissioners  were 
empowered  to  borrow  money  on  these 
tolls.  The  commissioners  employed  the 
plaintifi  to  do  different  parts  of  the  works, 
and  such  of  the  commissioners  as  were 
present  at  the  several  meetings  made 
orders  relative  thereto.  Every  one  of 
them  was  present  at  some  of  the  meet- 
ings, but  no  one  was  present  at  all  the 
meetings.  The  fund  proving  deficient,  it 
was  held  that  all  the  acting  commission- 
ers were  personally  liable  to  the  plaintiff. 
The  Lord  Chancellor  and  the  judges 
agreed  in  opinion.  "  The  commissioners 
had  power  to  borrow  money,  and  ought 
to  take  care  to  be  provided.  That  the 
workmen  who  engaged  to  do  the  work 
could  not  know  the  state  of  the  fund,  nor 
was  it  their  business  to  inquire ;  they  gave 
credit  to  the  commissioners."  CuUen  c. 
Duke  of  Queensberry,  1  Bro.  Ch.  101,  and 
notes. 

(,/)  Higgins  V.  Livingstone,  4  Dow, 
341,  355.  Lord  Eldon,  in  this  case,  said: 
"  As  to  the  general  liability  of  parliamen- 
tary trnstee.s,  if  I  were  to  give  an  opinion, 
I  would  say  that  when  persons  act  under 
a  parliamentary  trust,  and  state  them- 
sehcs  as  so  aiting,  they  are  not  to  be  held 
personally  liable.  But  this  also,  I  think, 
rests  on  strong  principle,  that  as  the  trus- 
tees must  know  whether  there  are  funds 
to  answer  the  purpose,  they,  when  they 
contract  with  others,  who  do  not  know, 
act  as  if  representing  that  they  had  a  fund 
applicable  to  the  object,  and  are  then 
personally  bound  to  provide  funds  to  pay 
the  contractors." 
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understand  him  to  give  credit  ?  If  the  promisee  gave  credit  to 
the  promisor  personally,  and  was  justified  in  so  understanding 
the  case,  and  the  promisor  as  a  rational  person  knew  or  should 
have  known  that  the  promisee  trusted  to  him  personally,  and  he 
did  not  guard  the  promisee  from  so  trusting  him,  then  he  cannot 
afterwards  turn  him  over  to  those  whom  he  represents,  because 
he  must  abide  his  responsibility.  On  the.  other  hand,  if  the 
promisor  supposed  the  promisee  to  trust  only  to  those  for  whose 
benefit  he  acted,  or  rather  to  the  funds  and  means  possessed  by 
him  as  trustee,  and  if  he  had  a  right  to  suppose  so,  and  the 
promisee  did  not  demand  and  receive  the  assurance  of  his  personal 
liability,  then  no  such  liability  exists,  and  he  is  bound  only  to 
act  faithfully  as  a  trustee  in  the  discharge  of  his  promise. 

An  agent  who  exceeds  his  authority  and  fails  to  bind  his  prin- 
cipal, becomes  liable  himself.  On  this  familiar  principle  public 
trustees  or  of&cers,  as  town  or  parish  officers,  who  enter  into  con- 
tracts in  their  ofiETcial  capacity,  and  on  behalf  of  the  corporations 
which  they  represent,  if  they  so  deviate  from  or  exceed  their 
authority  as  not  to  bind  these  corporations,  are  themselves 
liable,  (k)  But  whether  they  are  liable  on  the  contract,  *  or  *  126 
in  case,  must  depend  on  the  character  and  circumstances 
of  the  transaction.  (1) 

(k)  Sprott    V.   Powell,   3   Bing.    478;  III.,  c.  12,  to  hold  in  the  nature  of  a  corpo- 

Leigh  V  Taylor    7  B.  &  C.  491  ;  Heude-  ration,  it  was  held  to  be  a  personal  un- 

bourek  V.  Langton,  3  C.  &  P.  571 ;  Kirby  dertaking  of  their  own,  on  which  they 

V    Bannister,   5  B.   &    Ad.   1069 ;  s.  c.  3  were    individually    responsible    for    the 

Nev  &M   119:  Burton  u.  Griffiths,  11  M.  payment  of   rent. —  "If  an   overseer  of 

&W    817-    Bay  v.  Cook,  2  N.  J.  343;  the  poor  contract  with   tradesmen   upon 

Husbands  'v.  Smith's  Adm'r,   14  B.  Mon.  account  of  the  poor,   and  upon  his  own 

211  —  Uthwatt   V.  Elkins,    13  M.  &  W.  credit,  as  soon  as  he  receives  so  much  of 

772      Church-wardens  and  overseers  of  a  the  poor's  money,  it    becomes   Jus    own 

parish   having  taken  a  lease  of  land  in  debt."     fToft,  C.  J.,.Anon.  12  Mod.  559. 

their  official  capacity,   which   they   were  (I)  See  ante,  p,  *  68,  note  (w). 
not  authorized    by  the  statute  59   Geo. 

loo 
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*127  *CHAPTEE  VIII. 

OF   EXECUTORS  AND   ADMINISTRATORS. 

They  act  as  the  personal  representatives  of  the  deceased,  having 
in  their  hands  his  means,  for  the  purpose  of  discharging  his 
liabilities  or  executing  his  contracts,  and  of  carrying  into  effect 
his  will,  if  he  have  left  one ;  and  in  general,  they  are  liable  only 
so  far  as  these  means,  or  assets  in  their  hands,  are  applicable  to 
such  purpose.  But  they  may  become  personally  liable ;  and  a 
clause  in  the  Statute  of  Frauds,  hereafter  to  be  spoken  of, 
refers  to  this  subject.  In  England  it  is  regarded  as  the  peculiar 
province  of  a  court  of  equity  to  administer  justice  in  cases  of 
legacies,  (a)  The  law  and  practice  on  this  subject  varies  some- 
what in  different  States  in  this  country.  ^ 
*  128  *  It  is  said  that  the  promise  of  an  executor  to  pay  a  debt, 
"  whenever  sufficient  effects  are  received  from  the  estate  of 
the  deceased, "  must  be  construed  to  mean  sufficient  effects  received 
in  the  ordinary  course  of  administration,  according  to  law.  (h)  If 
an  executor  or  administrator  receives,  as  such,  a  promissory  note 
or  bill  of  the  deceased,  and  indorses  the  same,  he  is  liable  upon 

(a)  Deeks  v.  Strutt,  5  T.  R.  690,  and  at  law  will  lie  against  an  executor  upon 
see  Jones  v.  Tanner,  7  B.  &  C.  542  ;  Wil-  a  promise  implied  from  the  possession  of 
liams  Ex'rs,  2007.  Upon  the  assent  uf  assets.  Knapp  t-.  Hanford,  6  Conn.  170; 
the  executor  to  a  bequest  of  a  specific  Pickering  v.  Pickering,  6  N.  H.  120.  But 
chattel,  whether  personal  or  real,  the  in-  it  is  believed  that  in  jurisdictions  where 
terest  in  it  vests  in  the  legatee,  and  he  courts  of  chancery  have  existed,  the  doc- 
may  recover  it  by  an  action  at  law.  .  Doe  trine  of  the  English  cases  has  been  fol- 
V.  liuy,  3  East,  120 ;  Matthews  v.  Turner,  lowed.  See  Kent  v.  Somervell,  7  G.  &  J. 
64  Md.  121  ;  Eberstein  v.  Camp,  .37  Mich.  265  ;  Sutton  v.  Craln,  10  G.  &  J.  458  ;  Van 
177  ;  Onondaga,  &c.  Co.  u.  Price,  87  N,  Y.  Orden  i^.'Vau  Orden,  10  Johns.  30.  —  An 
547.  And  see  Paramour  v.  Yardly,  Plowd.  action  at  law  by  a  legatee  for  a  legacy  on 
539.  Whether  an  executor  has  assented  an.  executor's  promise,  must  be  brought 
to  a  bequest  is  a  question  of  fact  for  the  against  the  executor  in  his  personal,  not 
jury,  and  not  a  matter  of  law  to  be  deter-  in  his  representative  capacity.  Kayser  v. 
mined  by  the  court.  Mason  v.  Farnell,  12  Disher,  9  Leigh,  357. 
M.  &  W.  647.  In  Connecticut  and  New  (6)  Bowerbank  v.  Monteiro,  4  Taunt. 
Hampshire,  it  has  been  held  that  an  action  844. 

1  By  statute  or  practice,  in  many  States  in  this  country  an  action  at  law  is  allowed 
to  obtain  a  pecuniary  legacy,  and  even  the  assent  of  the  executor  is  not  always  neces- 
sary. See  Colt  V.  Colt,  32  Conn.  422,  451 ;  Precott  v.  Morse,  62  Me.  447  ;  Blackler  v. 
Boott,  U4  Mass.  24  ;  Cowell  v.  Oxford,  1  Halsted,  432  ;  Clark  u.  Herring,  5  Binn.  33. 
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it  personally,  (c)  If  he  makes  a  note  or  bill,  signing  it  "  as 
executor, "  he  is  personally  liable,  unless  he  expressly  limits  his 
promise  to  pay,  by  the  words,  "  out  of  the  assets  of  my  testator, " 
or  "  if  the  assets  be  sufficient, "  or  in  some  equivalent  way ;  (d)  but 
a  note  or  bill  so  qualified  would  not  be  negotiable,  because 
on  condition.  If  an  executor  or  administrator  *  submits  *  129 
a  disputed  question  to  arbitration  in  general  terms,  and 
without  an  express  limitation  of  his  liability,  and  the  arbitrators 
award  that  he  shall  pay  a  certain  sum,  he  is  liable  to  pay  it 
whether  he  has  assets  or  not.  (e)  But  if  the  award  be  merely  that 
a  certain  sum  is  due  from  the  estate  of  the  deceased,  without 
saying  that  the  executor  or  administrator  is  to  pay  it,  he  is  not 
precluded  from  denying  that  he  has  assets,  (f) 

When  there  is  a  contract  with  an  executor  or  administrator,  by 
virtue  of  which  money  has  become  due,  and  the  money  if  recov- 
ered will  be  assets  in  his  hands,  he  may,  in  general,  sue  for  it  in 
his  representative  capacity,  (g)  And  so  he  may  be  sued  as  exe- 
cutor for  money  paid  for  his  use  in  that  capacity.  (/; ) 

Executors  should  pay  the  utmost  respect  to  the  directions  in 
the  will  of  their  testator,  but  have  nevertheless  a  certain  discre- 
tion ;  thus  where  a  will  required  the  executor  to  invest  certain 
funds  in  real  estate  securities,  it  was  held  that  he  might,  in  the 
exercise  of  a  sound  discretion,  deposit  the  funds  in  a  savings 
bank.  Qih) 

An  administrator  appointed  to  settle  an  estate  which  a  former 
administrator  or  executor  has  left  unsettled,  is  called  an  admin- 
istrator de  bonis  non,  and  if  there  be  a  will  it  is  annexed  to  his 
appointment  as  administrator.  Among  his  duties  is  that  of 
requiring  and  enforcing  a  transfer  to  himself  from  his  predecessor 
of  choses  in  action  belonging  to  the  estate ;  and  for  a  loss  caused 
by  negligence  in  this  respect,  he  is  liable.  (Az) 

(c)  Buller,  J.,  King  v.  Thorn,  1  T.  R.  hurst,  1  Tyr.  348  1  Cr  &  J.  403 ;  Heath 
489;Curtis  «.  Bank  of  Somerset,  7  Har,  «.  Chilton,  12  M.  &  W.  632  ;  Kane  «. . 
jj.  J '  25  Paul,  14  Pet.  33 ;  Abbott  v.  Parfitt,  L.  R. 

(d)  Childs  u.  Monins,  2  Br.  &  B.  460;  6  Q  B.  346  ^ -k  s  n  ±±± 
King  D.  Thorn,  1  T.  B.  489;  Dunne  v.  (h)  Ashby  v.  Ashby,  7  B.  &  C.  444.— 
Deery  40  la  251  ;  Woods  v.  Ridley,  27  But  he  is  only  liable  personaUi/  m  an  ac- 
Miss  119-  Porster  v.  Fuller,  6  Maiis.  58,  tion  for  money  lent  to  him  as  executor, 
where  the  principle  was  applied  to  the  or^.had  and  ««'f  <^by  h.m  as  executor, 
case  of  a  guardian.  — As  to  covenants  by  Rose  v.  Bowler,  1  H.  Bl.  108,  lowell  v. 
executors^or  administrators,  made  pro-  Graham,  7  Taunt  586 ;  Jennmgs^New- 
fessedly  in  their  capacity  as  such,  see  man  4_  T.  B.  347;  and  «««  "tee^T^'^^ 
Sumner  v.  Williams,  8  Mass.  162 ;  Thayer  of  the  judges  in  Ashby  v.  Ashby,  7  B.  & 
».  Wendell,  1  Gallis.  37.  C.  444 ;  Miles  v.  Durnford,  2  De  G.,  M.  & 

(c)  Riddel  w.  Sutton,  5  Bing.  200.  ^J.  641.                              .        ..„„,,„, 

/)  Pearson  v.  Henry,  5  T.  R.  6.  W')  Lansmg  -.  Lansmg,  45  Barb.  182. 

(g)  Cowell  V.  Watts,  6  East,  405  ;  King  , (h!)  Wilkinson  v.  Hunter,  37  Ala.  268. 
V.  Thom,  1  T.  R.  487 ;  Marshall  v.  Broad- 
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With  respect  to  covenants  relating  to  the  freehold,  the  rule  of 
law  is,  that  for  the  breach  of  a  covenant  collateral  or  in  gross, 
whether  such  breach  occur  before  or  after  the  death  of  the  cove- 
nantee, the  personal  representative  must  sue  and  not  the  heir ;  (i) 
for  the  breach  of  a  covenant  which  runs  with  the  land,  the  heir 
must  sue  if  the  breach  occur  after  the  covenantee's  death,  the 
personal  representative  if  it  occur  hefore.  (f)  The  doctrine  of  a 
continuing  breach,  for  which  the  heir  or  assignee  may  recover  if 
the  ultimate  and  substantial  damage  is  suffered  by  him,  was  estab- 
lished in  England  by  the  case  of  Kingdon  «.  Nottle,(Z;)  but 
*130  it  has  not  been  adopted  in  this  country.  (Z)  *In  general, 
every  right  ex  contractu  which  the  deceased  possessed  at  the 
time  of  his  death,  passes  to  his  executor  or  administrator ;  (m) ' 


(i)  Lord  Abinger,  C.  B.,  Raymond  v. 
Fitch,  2  C,  M.  &  R.  538,  599,  5  Tyr.  985  ; 
Lucy  V.  Levington,  2  Lev.  26,  1  Ventr. 
175  ;  Bacon's  Abr.  Executors  and  Adminls- 
trators,  N. 

{j  )  Com.  Dig.  Covenant,  B.  1,  Admin- 
istration, B.  1.3;  Morley  v.  Polhill,  2 
Ventr.  56,  3  Salk.  109 ;  Smith  a.  Simons, 
Comb.  64. 

(k)  1  M.  &  Sel.  355 ;  4  M.  &  Sel.  53 ; 
King  V.  Jones,  5  Taunt.  418.  Along  with 
the  authority  of  this  case  seems  to  fall 
also  the  doctrine  on  which  it  was 
founded,  and  of  which  so  much  is  made 
in  the  books  (see  Williams  on  Executors, 
1st  ed.  519;  1  Loraax  on  Executors,  292), 
that  an  action  can  in  no  case  be  main- 
tained in  the  name  of  the  executor,  unless 
an  injury  to  the  personal  estate  appears. 
In  England  the  Court  of  Exchequer  have 
gone  as  far  as  they  can  without  quite 
overthrowing  Kingdon  u.  Nottle.  See 
the  opinion  of  Lord  Abinqer  in  Raymond 
V.  Fitch,  2  C,  M.  &  R.  596,  600,  and  the 
still  later  case  of  Ricketts  v.  Weaver,  12 
M,  &  W.  718,  where  Parlce,  B.,  said: 
"  The  question,  therefore,  is  reduced  to 
this,  whether  an  executor  can  sue  for  the 
breach  of  a  covenant  to  repair  in  the  life- 
time of  the  lessor,  who  was  tenant  for  life, 
without  averring  special  damage.  On 
that  point  Raymond  v.  Fitch,  in  which  all 
the  cases  were  considered,  is  an  authority 
directly  in  point,  and  ought  not  to  be 
shaken.  The  result  of  that  case  is,  that 
unless  it  be  a  covenant  in  which  the  %eir 


alone  can  sue  (according  to  Kingdon  v. 
Nottle  and  King  v.  Jones)  for  a  breach  of 
the  covenant  in  the  lifetime  of  the  lessor, 
the  executor  can  sue,  unless  it  be  a  mere 
personal  contract,  in  which,  the  rule  ap- 
plies that  actio  personalis  moritur  cam  per- 
sona. Tile  breach  of  covenant  is  the 
damage ;  if  the  executor  be  not  the 
proper  person  to  sue,  the  action  cannot 
be  brought  by  any  one."  In  this  country, 
where  the  courts  are  free  from  tlie 
shackles  which  the  authority  of  Kingdon 
u.  Nottle  and  kindred  cases  imposes,  it  is 
reasonable  to  believe  tliat  the  later  doc- 
trine (which  is  also  the  older  doctrine)  as 
to  actions  by  executors,  will  be  carried  to 
its  full  extent.  See  Clark  u.  Swift,  3 
Met.  390. 

(/)  Greenby  v.  Wilcocks,  2  Johns.  1  ; 
Mitchell  0.  Warner,  5  Conn.  497 ;  Beddoe 
V.  Wadsworth,  21  Wend.  120;  Clark  v. 
Swift,  3  Met.  390;  Hacker  v.  Storer,  8 
Greenl.  228,  232  ;  4  Kent,  Com.  472.  — • 
The  case  of  Kingdon  v.  Nottle  has,  how- 
ever, been  substantially  followed  in  Ohio 
and  Indiana.  Foote  v.  Burnett,  10  Ohio, 
317  ;  Martin  v.  Baker,  5  Blacltf.  232. 

(m)  Comyns's  Digest,  Administration, 
B.  13 ;  Bacon's  Abridgment,  Executors 
and  Administrators,  N. ;  Morley  v.  Polhill, 
2  Ventr.  56,  3  Salk.  109;  Smith  o. 
Simons,  Comb.  64 ;  Lucy  o.  Levington, 
1  Ventr.  176,  2  Lev.  26;  Raymond  o. 
Fitch,  2  C,  M.  &  R.  588;  Ricketts  v. 
Weaver,  12  M.  &  W.  718;  Carr  v  Rob- 
erts, 5  B.  &  Ad.  84,  per  Parke,  3. 


1  The  executrix  of  a  railway  passenger  who,  after  an  interval,  dies  in  consequence 
of  an  accident,  may  recover,  in  an  action  for  breach  of  contract  against  the  railway 
company,  the  damage  to  his  personal  estate  arising  in  his  lifetime  from  medical 
expenses  and  loss  occasioned  by  his  inability  to  attend  to  business.  Bradshaw  i-. 
Lancashire,  &c.  R.  Co.,  L.  R.  10  C.  P.  189 ;  but  not  in  an  action  of  tort.  Pulling 
i-.  Gt.  Eastern  R.  Co.,  9  Q.  B.  D.  HO.  See  Leggott  u.  Gt.  Northern  R.  Co.,  1  Q. 
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and  so  strong  is  this  rule,  that  it  prevails  against  special  words 
of  limitation  in  the  contract  itself.  (»)  But  contracts  may  be 
extinguished  and  absolutely  determined  by  the  death  of  the 
party  with  whom  they  are  made,  (o)  If  money  be  payable  by  a 
bond  to  such  person  as  the  obligee  may  appoint  by  will,  and  the 
testator  makes  no  appointment  by  his  will,  the  debt  dies,  as  the 
executor  is  not  considered  his  appointee  for  that  purpose,  {p)  Nor 
could  an  administrator,  where  there  was  no  will,  claim  the 
money. 

The  law  raises  no  implied  promise  to  the  personal  representative, 
in  respect  to  a  promissory  note  held  by  the  deceased,  {q) 

*  Where  the  contract  with  the  deceased  is  of  an  execu-  *  131 
tory  nature,  and  the  personal  representative  can  fairly  and 
sufficiently  execute  all  that  the  deceased  could  have  done,  he  may 
do  so,  and  enforce  the  contract,  (r)  ^  But  where  an  executory  con- 
tract is  of  a  strictly  personal  nature,  —  as,  for  example,  with  an 
author  for  a  specified  work,  —  the  death  of  the  writer  -before  his 
book  is  completed  absolutely  determines  the  contract,  unless  what 
remains  to  be  done  —  as,  for  example,  the  preparing  of  an  Index, 

(n)  Devon  v.   Pawlett,    11    Vin.   Abr.  upon  the  promise  to  the  testator ;   unless 

133,  pi.  27.     Somewhat  analogous  to  this  an  express  promise  to  the  executor  can 

is   the  point   stated   in   Leonard   Levies'  be  shown.     Timmis  v.  Piatt,  2  M.  &  W". 

case,  10  Rep.  87  b,  that  a  chattel  interest  720. 

in  land  cannot  be  entailed.  (r)  Marshall    v.    Broadhurst,    1    Tyr. 

(o)  For  example,  the  right  to  recover  348,  1  Cr.  &  J.  403.  See  Werner  u. 
for  the  breach  of  a  promise  to  marry  Humphreys,  3  Scott,  N.  E.  226. — E  con- 
does  not  pass  to  the  executor.  Chamber-  verso,  the  personal  representative  is  bound 
lain  V.  Wiliiamsou,  2  M.  &  Sel.  408  ;  Steb-  to  complete  such  a  contract,  and,  if  he 
bins  V.  Palmer,  1  Pick.  71.  And  so  in  does  not,  may  be  made  to  pay  damages 
other  cases  where  the  injury  is  personal,  out  of  the  assets.  Wentworth  v.  Cock, 
though  accompanying  a  breach  of  con-  10  A.  &  E.  42;  Siboni  v.  Kirkman,  1  M. 
tract.  Parke,  B,  Beckham  v.  Drake,  8  &W.  418,  423;  Smith  y.  Wilmington,  &c. 
M.  &  W.  854 ;  Lord  EUenborough,  C.  J.,  Co.  83  111.  498.  —  Where  several  persons 
Chamberlain  v.  Williamson,  2  M.  &  Sel.  jointly  contract  for  a  chattel,  to  be  made 
415  416 ;  Cook  v.  Newman,  8  How.  Pr.  or  procured  for  the  common  benefit  of 
523!  But  see  Knights  </.  Quarles,  2  Br.  all,  and  the  executors  of  any  party  dying 
&  B.  104.  *f®>  by  agreement,  to  stand  in  the  place 

(p)  Pease  a.  Mead,  Hob.  9.     And  the  of  such   party  dying,  although  the  legal 

reason  given   is  that   the    payee  in   that  remedy  of  the  party  employed  would  be 

case  is  evidently  to  take  for  his  own  use,  solely  against  the  survivors,  yet  the  law 

for  the  word  pay  "  carryeth  property  with  will  imply  a  contract  on  the  part  of  the 

it ;  "  whereas  the  executor,  when  he  recov-  deceased   contractor,  that   his    executors 

ers  as  assignee  in  law  of  the  testator,  takes  shall  pay  his  proportion  of   the  price  of 

for  the  use  of  the  testator.  the  article  to  be  furnished.   Prior  v.  Hem- 

(q)  Therefore  the  executor  in  bringing  brow,  8  M.  &  W.  873,  889. 
an  action  upon  such  note,  must   declare 

B  D  599  By  statute  the  number  of  actions  which  survive  has  been  much  enlarged. 
Almost  universally  rights  ex  delicto  in  regard  to  property,  and  frequently  rights  for 
personal  injuries,  survive  and  pass  to  the  executor  or  admmistrator.  _   _ 

1  It  is  a  general  rule  that  the  executory  contracts  made  by  an  executor  or  adminis- 
trator, thouih  made  in  good  faith  in  regard  to  the  business  of  the  estate,  bmd  him 
nersonallv  and  do  not  bind  the  estate  directly.  Kmgmau  v.  Soule,  132  Mass.  285, 
288  ■  Austin  v.  Munro,  47  N.  Y.  360 ;  Willis  v.  Sharp,  113  N.  Y.  586,  591 . 
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or  Table  of  Contents,  etc. .  can  certainly  be  done,  to  the  same 
purpose  by  another,  (s) 

One  of  joint  executors  is  not  generally  liable  for  the  wrong- 
doing of  the  other,  without  negligence  or  other  default  on  his 

own  part,  (ss)  ^ 

If  executors  or  administrators  pay  away  money  of  the  deceased 
by  mistake,  or  enter  into  contracts  for  carrying  on  his  business 
for  the  benefit  of  his  personal  estate,  and  to  wind  up  his  affairs, 
they  may  sue  either  in  their  individual  or  their  representative 
capacities  ;  (0  but  they  should  sue  in  the  latter  capacity,  in  order 
to  avoid  a  set-off  against  them  of  their  individual  debts,  (m) 

The  title  of  an  administrator  does  not  exist  until  the  grant  of 
administration,  and  then  reverts  back  to  the  death  of  the  deceased ; 
but  only  in  order  to  protect  the  estate,  and  not  for  any  other  pur- 
pose, {v)  And  if  an  agent  sells  goods  of  the  deceased,  after  his 
death,  and  in  ignorance  of  his  decease,  the  administrator  may 
adopt  the  contract  and  sue  upon  it.  (w) 

On  the  death  of  one  of  several  executors,  either  before  or 
*  132    *  after  probate,  the  entire  right  of  representation  survives 
to  the  others,  (x)     But  if  an  administrator  dies,  (xx)  or  a 
sole  executor  dies  intestate,  no  interest  and  no  right  of  represen- 
tation is  transmitted  to  his  personal  representative,  (y) 

Executors  and  administrators  are  regarded  as  Trustees,  and 
are  bound  by  the  rules  of  the  law  of  Trust,  and  of  Agency,  so 
far  as  the  same  are  applicable  to  them.  Thus,  neither  can  buy 
what  he  sells ;  (yy)  and  either  is  held  responsible  for  loss  to  the 

(s)  Lord  Li/ndhurst,  C.  B.,  and  Bai/lei/,  v.  Union  Bank,  2  G.  &  J.  79,  80;  Welch- 

B.,  Marshall   v.  Broadhurst,  1  Tyr.  349.  man    o.  Sturgis,  '13    Q.  B.    552 ;   Bell  „. 

See  Sibonl  v.  Kirkinan,  1  M.  &  W.  423.  [Speight,  U   Humph,   451. 
See    also    White    u.   Commonwealth,   39  {w)  Foster  v.  Bates,  12  M.  &  W.  226. 

Penn.  St.  167.  (x)  Flanders  d.  Clark,  3  Atk.  509.     So 

{ss)  Wood  V.  Brown,  34  N.  Y.  337.  in  the  case  of  the  death  of  one  of   two 

(()  Clark  0.  Hougham,  2  B.  &  C.  149  ;  administrators,  the  administration  survives 

Aspinwall  v.  Wake,   10  I5ing.  51  ;    Web-  to   the   other.     Hudson  v.   Hudson,  Cas. 

ster  V.  Spencer,  3  B.  &  Aid.  360;  Ord  i/.  Temp.  Talb.  127.  — That  joint  executors 

Fenwick,  3  East,  104  ;  Merritt  v.  Seaman,  are  one  person  in  law,  Shaw  v.  Berry,  35 

2  Seld.  168.  Me.  279.     But  see  Smith  i>.  Whiting,  9 

[u]  Fer  Bai/ley,  IJolroi/d,  a.ud  Best,  JJ.,  Mass.  334. 
Clark  V.  Hougham,  2   B.  &  C.  155,  156,  (xx)  Young  v.  Duhme,  4   Met,  (Ky.) 

157.  239. 

((.')  Morgan  v.  Thomas,  8  Exch.  302;  (y)  Cora.    Dig.    Administrator,   B.    6; 

Foster  v.  Bates,  12  M.  &  W.  22  ;    Law-  Tingrey  v.  Brown,   1   B.  &  P.  310. 
reiice  v.  Wright,  23  Pick.   128  ;  Rattoon  (j/i/)  Howell   v.    Selving,    1    McCarter, 

r,  Overacker,  8  Johns.   126 ;  Winchester  84  ;  Boyd  v.  Blankman,  29  Cal.  19. 

1  Unless  they  give  a  joint  bond,  Newton  n.  Newton,  53  N.  H.  537.  See  further,  as 
to  the  liability  of  one  executor  for  the  acts  of  his  co-executor,  Adair  v.  Brimmer,  74 
N.  Y.  539 ;  Bryan  v.  Stewart,  83  N.  Y.  270 ;  Shreve  v.  Joyce,  7  Vroom,  44  ;  Kincade 
V.  Conley,  74  N.  C.  387.  —  K. 
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estate,  caused  by  his  negligence  or  default ;  as  of  a  debt  which 
might  have  been  collected  with  due  diligence,  {yz) 

An  executor  de  son  tort  is  one  who  without  right  disposes  of  or 
interferes  with  the  assets  of  the  deceased,  or  otherwise  assumes  to 
act  as  executor.  He  is  liable  for  the  property  taken  by  him,  and 
for  all  damage  caused  by  his  acts,  and  not  only  to  an  action  by 
the  rightful  executor  or  administrator,  but  may  be  sued  by  a 
creditor  of  the  deceased.  (2)  But  mere  acts  of  kindness  and 
charity  touching  the  property  of  one  deceased,  as  taking  care  of 
it,  providing  for  the  family  and  the  like,  do  not  make  one  exe- 
cutor de  son  tort.{zz)  It  is  held  in  England,  that  an  executor 
de  son  tort  of  a  rightful  executor  is  liable  in  the  same  manner  as 
a  rightful  executor  of  the  original  testator,  for  his  debts,  (a)  ^  But 
the  rightful  executor  or  administrator  cannot  be  prejudiced  by  an 
act  or  contract  of  an  executor  de  son  tort,  (b)  And  it  would  seem, 
that  if  an  executor  de  son  tort  be  afterwards  made  administrator, 
he  is  not  bound  by  a  contract  made  by  himself  as  executor  before 
the  grant  of  administration,  (c) 

{yz)  Cooley  v.  Vansycle,  1  McCarter,  soon  as  the  biU  was  made  out.     Probate 
496;  Shaffer's  Appeal,  46  Penn.  St.  131;  was  afterwards   granted  to  B,   the   real 
Tuggle  V.  Gilbert,  1    Duvall,  340 ;  Tomp-  executrix,  who  gave  uotice  to  the  defend- 
kins  L\  Weeks,  26  Cal.  50.  ant  to  pay  the  price  to  her.     Held,  that 
{z)  Curtis   V.   Vernon,    3    T.   K.  587  ;  the  plaintiff  could  not  maintain  an  action 
Elder  zi.  Littler,  15  la.  65.  against    the   defendant  for  the  price. — 
{zz)  Brown  v.  Sullivan,  22  Ind.  264.  But  where  the  act  of  the  executor  de  son 
(a)  Meyrick  t).  Anderson,  14  Q.  B.  719.  tort  was  done   in   the   due  course  of  ad- 
It)  Buckley  v.  Barber,  6  Exch.   164  ;  ministration,  and  is  one  which  the  right- 
Mountford  u.  Gibson,  4  East,  441 ;  Dick-  ful  executor  would  have  been  compellable 
enson  v.  Naule,  1  Nev.  &  M.  721 ;  where  to  do,  such  act  shall  stand  good.     Grays- 
A   having   proved   a   will,  in  which   she  brook  v.  Fox,  1  Plowd.  282 ;  Thompson 
supposed  herself   to  be  appointed  execu-  v.  Harding,  20  E.  L.  &  E.  145. 
trix,  employed  the  plaintiff,  an  auctioneer,  (c)  Doe  v.  Glenn,  1  A.  &  E    49  ;   s.  c. 
to  sell   the    goods  of   the   testator;    and  3  Nev.  &  M.  837;  Wilson  k.  Hudson,  4 
they  were  sold  to  the  defendant,  who,  as  Barring.  169.     But  see  contra,  Walworth, 
an  inducement  to  the  plaintiff  to  let  him  C,  Vroom  v.  Van  Horne  10  Paige  558 ; 
remove  the  goods  without  payment,  ex-  Walker  v.  May,  2  Hill,  Ch.  (b.  O)  2i. 
pressly  promised  to  pay  the  plaintiff  as 

1  But  the  executor  of  an  executrix  de  son  tort  is  not  liable  for  a  breach  of  contract 
committed  by  the  person  with  whose  property  the  executrix  de  son  tort  has  intermeddled. 
Wilson  V.  Hodson,  L.  B.  7  Ex.  84.  —  K. 
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*133  *CHAPTEE   IX. 

GUARDIANS. 

Sect.   I.  —  Of  the  Kinds  of  Guardians. 

GuAEDiANSHiP  at  common  law  has  fallen  into  comparative  disuse 
in  this  country,  although  many  of  the  principles  which  deter- 
mined the  rights  and  duties  of  that  relation  are  adopted,  with 
various  qualifications,  in  the  guardianships  by  testamentary 
appointment  of  the  father,  or  by  the  appointment  of  courts  of 
probate  or  chancery,  which  prevail  with  us.  We  have  also  by 
statute  provisions,  guardians  of  the  insane,  and  of  spendthrifts. 
All  of  these  rest  upon  the  general  principle,  that  it  is  the  duty  of 
society  to  provide  adequate  care  and  protection  for  the  person 
and  property  of  those  who  are  wholly  unable  to  take  care  of 
themselves. 

So  far  as  relates  to  contracts  to  which  guardians  are  parties, 
we  can  do  little  more  than  refer  to  the  statutes  of  the  several 
States,  in  which  the  obligations  and  duties  of  guardians,  their 
powers,  and  the  manner  in  which  their  powers  may  be  exer- 
cised, are  set  forth,  usually  with  much  minuteness  and  precision. 

One  principle,  however,  should  be  stated ;  which  is,  that  guar- 
dians of  all  descriptions  are  treated  by  courts  as  trustees  ;  and,  in 
almost  all  cases,  they  are  required  to  give  security  for  the  faithful 
discharge  of  their  duty,  unless  the  guardian  be  appointed  by  will, 
and  the  testator  has  exercised  the  power  given  him  by  statute,  of 
requiring  that  the  guardian  shall  not  be  called  upon  to  give 
bonds.  But  even  in  this  case,  such  testamentary  provision  is 
wholly  personal ;  and  if  the  individual  dies,  refuses  the  appoint- 
ment, or  resigns  it,  or  is  removed  from  it,  and  a  substitute  is 
appointed  by  court,  this  substitute  must  give  bonds. 

It  may  be  added,  that  it  is  better  for  a  guardian  who  proposes 

to  make  any  sale  or  contract  not  certainly  within   his  general 

power,  to  go   to  the  proper   court,  by  petition,  for  authority  or 

direction.      And  generally,  it  is  only  when  the  ward  has  no  other 

140 


CH.   IX.] 


GUARDIANS. 


134 


means  for  his  support  and  education,  that  tbp  court  will  authorize 
the  sale  of  his  lands.  The  statutes  regulating  this  matter  some- 
times provide  expressly  for  this,  (a) 


♦SECTION  II. 
OF  THE  DUTY  AND  POWER  OF  A  GUARDIAK. 
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The  guardian  is  held  in  this  country  to  have  only  a  naked 
authority,  not  coupled  with  an  interest,  (a)  His  possession  of 
the  property  of  his  ward  is  not  such  as  gives  him  a  personal 
interest,  being  only  for  the  purpose  of  agency.  But  for  the 
benefit  of  his  ward,  he  has  a  very  general  power  over  it.  He 
manages  and  disposes  of  the  personal  property  at  his  own  dis- 
cretion, (b)  although,  as  we  have  already  intimated,  it  is  safer  for 
him  to  obtain  the  authority  of  the  court  for  any  important  measure ; 
he  may  lease  the  real  estate  (the  lease  not  to  continue  beyond  the 
ward's  majority),  if  appointed  by  will  or  by  the  court,  but  the 
guardian  by  nature  cannot ;  (c)  ^  he  cannot  however  sell  it  without 


(«)  Morris  v.  Morris,  2  McCarter, 
239. 

(o)  Granby  v.  Amherst,  7  Mass.  1,  6. 

(b)  "  I  apprehend  that  no  doubt  can 
be  entertained  as  to  the  competency  of 
the  guardian's  power  over  the  disposition 
of  the  personal  estate,  including  the 
choses  in  action,  as  between  him  and  the 
hona  fide  purchaser.  The  guardian  in 
socage  of  the  real  estate  may  lease  it  in 
his  own  name,  and  dispose  of  it  during 
the  ^ardianship  (and  the  chancery 
guardian  has  equal  authority),  though 
he  cannot  convey  it  absolutely  without 
the  special  authority  of  this  court,  because 
the  nature  of  the  trust  does  not  require 
it."  Kent,  C,  Field  v.  Schieffeliu,  7 
Johns.  Ch.  154.  This  case  decides  that 
the  purchaser  of  the  ward's  personal 
estate  is  not  responsible  for  the  faithful 
application  of  the  purchase-money  by  the 
guardian,  unless  he  knew  or  had  sufficient 
information  at  the  time  that  the  guardian 
contemplated  a  breach  of  trust,  and 
intended  to  misapply  the  money  ;  or  was 
in  fact  by  the  very  transaction  applying 
it  to   his    own    private    purpose.  —  The 

fuardian  of  a  non  compos  mentis  can  sell 
er  personal  estate  at  his  discretion,  and 
her  real  estate  with  license  from  the  court. 


"It  is  true  the  guardian  ought  not  to  sell 
the  personal  estate,  unless  the  proceeds 
are  wanted  for  the  due  execution  of  his 
trust,  or  unless  he  can  by  the  sale  pro- 
duce some  advantage  to  the  estate,  but 
having  the  power  without  obtaining  any 
special  license  or  authority,  a  title  under 
him  acquired  bona  fide  by  the  purchaser 
will  be  good,  for  he  cannot  know  whether 
the  power  has  been  executed  with  dis- 
cretion or  not."  Parker,  C.  J.,  Ellis  v. 
Essex  Merrimac  Bridge,  2  Pick.  243. — 
The  Court  of  Chancery  may  authorize  a 
sale  of  the  ward's  real  estate.  Dorsey  v. 
Gilbert,  11  G.  &  J.  87. —  Also,  In  re 
Salisbury,  3  Johns.  Ch.  347 ;  Hedges  v. 
Kiker,  5  id.  163.  —  "The  court  may 
change  the  estate  of  infants  from  real  into 
personal,  and  from  personal  into  real, 
whenever  it  deems  such  a  proceeding 
most  beneficial  to  the  infant.  The  proper 
inquiry  in  such  cases  will  be,  whether  a 
sale  of  the  whole,  or  only  of  a  part  and 
what  part  of  the  premises  will  be  most 
beneficial."  Kent,  C,  Mills  v.  Dennis,  3 
Johns  Ch.  367. 

(c)  May  V.  Calder,  2  Mass.  56.  A  lease 
of  an  infant's  land  by  his  father  as  natural 
guardian  is  void. 


1  A  guardian  cannot  lease  his  ward's  oil  or  mineral  lands  for  working  and  conse- 
quent impoverishment.    Stoughton's  Appeal,  88  Penn.  St.  198. 
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leave  of  the  proper  court.     Nor   should  he,  in  general,  convert 
the  personal  estate  into  real,  without  such  leave,  {d)     And 

*  135    where  a  court  of  *  equity  authorizes  a  conversion  of  real 

estate  into  personal,  or  vice  versa,  it  will,  if  justice  requires 
it,  provide  that  the  acquired  property  shall  retain  the  character 
and  legal  incidents  of  the  original  fund,  {e) 

But  where  a  fictitious  character  is  thus  impressed  upon  the 
property  of  a  ward,  it  ceases,  as  a  general  rule,  and  the  property 
resumes  its  true  character,  on  the  majority  of  the  ward.  ( /) 

As  trustee,  a  guardian  is  held  to  a  strictly  honest  discharge  of 
his  duty,  and  cannot  act  in  relation  to  the  subject  of  his  trust 
for  his  own  personal  benefit,  in  any  contract  whatever.  And  if  a 
benefit  arises  thereby,  as  in  the  settlement  of  a  debt  due  from  the 
ward,  this  benefit  belongs  wholly  to  the  ward,  {g)  And  it  has 
been  held  that  if  a  guardian  makes  use  of  his  own  money  to  erect 
buildings  on  the  land  of  his  ward,  without  having  an  order  of 
the  court  therefor,  he  cannot  charge  the  same  in  account  with  his 
ward,  or  recover  the  amount  from  the  ward.  Qi)  But  we  believe 
a  rule  so  severe  would  not  be  applied  unless  for  special  reasons. 
He  must  not  only  neither  make  nor  suffer  any  waste  of  the  inheri- 
tance, but  is  held  very  strictly  to   a  careful   management 

*  136    of  all  personal  property,  {i)     He  is  responsible  *  not  only 

(d)  The  cases  cited  (3  Johns.  Ch.  348,  48 ;  Ringgold  v.  Ringgold,  1  Har.  &  G. 
370,  5  id.  163)  affirm  the  power  of  a  court  11;  Rogers  v.  Rogers,  1  Hopk.  Ch.  515; 
to  order  the  minor's  real  estate  to  be  con-  Lovell  v.  Briggs,  2  N.  H.  218;  Sparhawk 
verted  into  personal,  or  his  personal  into  v.  Allen,  1  Foster  (N.  H.),  9;  Hoyt  v. 
real,  but  do  not  expressly  deny  the  guar-  Spragne,  103  U.  S.  613.  —  The  guardian 
dian's  authority  to  do  the  latter.  See  is  not  entitled  to  compensation  for  ser- 
supra,  note  (b).  Stanley's  Appeal,  8  Barr,  vices  rendered  before  his  appointment. 
431 ;  Cooke's  Appeal,  9  id.  508;  Worrell's  Clowes  v.  Van  Antwerp,  4  Barb.  416. 
Appeal,  23  Pa.  44.  (A)  Hassard  v.  Rowe,  1 1  Barb  24.    See 

(e)  Foster  v.  Hilliard,  1  Story,  88  ;  also  White  v.  Parker,  8  Barb.  48  ;  Austin 
Wheldale  v.  Partridge,  5  Ves.  Jr.  396 ;  v.  Lawar,  23  Miss.  189,  and  Brown  i/. 
Craig  0.  Leslie,  3  Wheat.  563,  577 ;  Peter  MuUins,  24  Miss.  204. 

V.  Beverly,  10  Pet.  532;  Hawley  v.  James,  (/)  Dietterich  v.  Heft,  5  Barr,  87.     If 

5  Paige,318,  489;  Kane  II.  Gott,  24  Wend,  he  lends    money    on   the   mere   personal 

660;     Reading    v.    Blackwell,    1    Baldw,  security  of  one'whose  circumstances  are 

166;  Collins  v.  Champ,  15  B.  Mon,  118;  equivocal,  he  is  responsible  for  the  money 

Slumway  y.  Cooper,  15  Barb.  556;  Forman  lent. — Stem's     App.     5     Whart.     472. 

V.  Marsh,  1  Kern.  544 ;  Sweezy  v.  Thayer,  "  Whenever    the   guardian  has  the  fund 

1  Duer,  286 ;  March  o.  Berrier,  6  Ired.  Eq.  and  disposes  of  it  to  another,  he  must  do 

524.     The  above  cases  illustrate  the  gen-  it  with  strict  and  proper  caution,  and  is 

eral   principles   of    equitable    conversion,  seldom  safe   unless   he    takes    security " 

although  all  of   them  are  not  applicable  Sergeant,  J.,  Konigmacher  v.  Kinimel,  1 

exclusively  to  conversions  by  a  guardian  Penn.  207;  Pim  v.  Doivning,  11   S.  &  I! 

with  license  from  court.  66  ;   Smith  v.  Smith,  4  Johns.  Ch.  281.— 

(/)  Forman  v.  Marsh,  1  Kern.  544.  But  he  is  bound  in  general  only  to  the 

(9)  Green  v.  Winter,  1  Johns.  Ch.  26 ;  exercise  of  common  prudence  and  skill. 

Church  V.  The  Marine    Insurance  Co.   1  Johnson's  Appeal,  12  S.  &  R.  317  ;  Konig- 

Mason,    345;    Holdridge    v.    Gillespie,   2  macher  v.  Kimmel,  1  Penn.  207.     He  is 

Johns.    Ch.    30;    Davoue    v.  Fanning,   2  liable    for    any    negligence.      Glover    c. 

Johns.  Ch.  252  ;  White  w.  Parker,  8  Barb.  Glover,  1  McMul.   Ch.    153.  —  Although 

142 


CH.   IX.]  GUARDIANS.  *  136 

for  any  misuse  of  the  ward's  money  or  stock,  but  for  letting  it 
lie  idle ;  and  if  he  does  so  without  sufficient  cause,  he  must  allow 
the"  ward  interest  or  compound  interest  in  his  account ;(/)! 
and  if  he  lends  it  without  security,  and  without  the  approval  "of 
the  court,  he  is  liable  for  its  loss,  {jj)  This  subject  is  more  fully 
presented  in  treating  of  the  responsibility  of  Trustees.  Qc) 

To  secure  the  proper  execution  of  his  trust,  he  is  not  only  liable 
to  an  action  by  the  ward,  after  the  guardianship  terminates,  {I) 
but  during  its  pendency  the  ward  may  call  him  to  account  by  his 
next  friend,  or  by  a  guardian  ad  litem.  And  the  courts  have 
gone  so  far  as  to  set  aside  transactions  which  took  place  soon 
after  the  ward  came  of  age,  and  which  were  beneficial  only  to  the 
former  guardian,  on  the  presumption  that  undue  influence  was 
used,  and  on  the  ground  of  public  utility  and  policy,  (m) 

A  guardian  cannot,  by  his  own  contract,  bind  the  person  or 
estate  of  his  ward ;  {%)  2.  but  if  he  promise  on  a  sufficient  consid- 
eration to  pay  the  debt  of  his  ward,  he  is  personally  bound  by 
his  promise,  although  he  expressly  promises  as  guardian.  (0)  And 
it  is  a  sufficient  consideration  if  such  promise  discharge  the  debt  of 
the  ward.  And  a  guardian  who  thus  discharges  the  debt  of  his 
ward  may  lawfully  indemnify  himself  out  of  the  ward's  estate,  or 
if  he  be  discharged  from  his  guardianship,  he  may  have  an  action 
against  the  ward  for  money  paid  for  his  use.  (^)     An  action  will 

expressly  authorized  to  invest  the  ward's  Appeal,  41  Penn.  St.  494.    See  Hughes' 

money   in   bank-stock,   he    is   personally  Appeal,  53  Penn.  St.  500. 

liable  if  he  invests  it  in  his   own  name.  (jj)  Gilbert  v.  Guptill,  34  111.  112. 

Stanley's  App.  8  Penn,  St.  431.  —  He  was  (k)  See  ante,  p.  *  122,  note  (/). 

held  liable  for  the  ward's  money  invested  (/)  See  Birch  v.  Funk,  2  Met.   (Ky.) 

in  the  stock  of  a  navigation  company,  in  544,  as  to  the  effect  of  lapse  of  time  in 

good  credit  at  the  time,  and  paying  large  barring  a    petition    in   equity  by    wards 

dividends   for    a    long    time  afterwards,  against  their  guardians. 

Worrell's  App.  9  Penn.  St.  508.     See  also  (m)  Archer  v.  Hudson,  7  Beav.  551  ; 

Clark  V.  Garfield,  8  Allen,  427  ;  Gilbert  v.  Gale  v.  Wells,  12  Barb.  84 ;  Carter  v.  Tice, 

M'Eachen,   38  Miss.  469;   Bond  v.  Lock-  120  111.  277;  PoweE  v.  Powell,  52  Mich. 

wood,  33  111.  212.  432. 

(j)    In   Pennsylvania  it   is   held   that  (n)  Thacher  y.  Dinsmore,  5  Mass.  299 ; 

there  is  a  distinction  as  to  fnnds  in  the  Jones  v.  Brewer,  1  Pick.  314. 

hands  of   guardians   as  to  making    rests  (0)  Forster  v.  Fuller,  6  Mass.  58. 

from  the  rule  in  case  of   other  trustees  (p)  Thacher  v.  Diusraore,  5  Mass.  299 ; 

who    neglect    to    invest.     Pennypacker's  Forster  r.  Fuller,  6  Mass.  58. 

1  A  guardian  who  refuses  to  disclose  what  use  he  has  made  of  a  large  surplus  of 
his  ward's  income,  for  which  he  charges  himself  with  interest,  is  not  entitled  to  his 
commissions.     Blake  v.  Pegram,  109  Mass.  541.  —  K. 

'■^  On  contracts  made  by  the  guardian  he  is  personally  liable,  although  he  contracts 
expressly  as  guardian.  St.  Joseph's  Acad.  «.  Augustini,  55  Ala.  493;  Kingsbury 
V.  Powers,  131  111.  182;  RoUins  0.  Marsh,  128  Mass.  116;  Dalton  v.  Jones,  51  Miss. 
585  ;  Reading  v.  Wilson,  38  N.  J.  Eq.  446. 

And  although  the  estate  of  the  ward  is  insufficient  to  reimburse  the  guardian,  he 
must  nevertheless  satisfy  the  obligation  unless  by  the  contract  his  liability  was  to  be 
limited  to  the  assets  of  the  ward  in  his  hands.     Sperry  v.  Fanning,  80  111.  371. 
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not  lie  against  a  guardian  on  a  contract  made  by  the  ward,  but 
must  be  brought  against  the  ward  and  may  be  defended  by  the 

guardian,  (q) 
*137        *The  guardianship   is   a   trust   so  strictly  personal,   or 

attached  to  the  individual,  that  it  cannot  be  transferred 
from  him,  either  by  his  own  assignment  or  devise,  or  by  inherit- 
ance or  succession. 

A  married  woman  cannot  become  a  guardian  without  the  con- 
sent of  her  husband ;  but  with  that  she  may.  (r)  It  would  seem, 
but  not  certainly,  that  a  single  woman  who  is  a  guardian  loses 
her  guardianship  by  marriage ,  but  she  may  be  reappointed,  (s) 
In  some  States  she  loses  it  by  statute ;  in  others,  not. 

If  there  be  two  guardians,  and  one  has  possession  of  the  ward, 
and  the  other  takes  the  ward  out  of  his  possession  against  his 
will,  it  is  said  in  England  that  the  guardian  losing  the  possession 
may  have  his  action  against  the  other,  (t) 

(?)  Brown    v.    Chase,    4    Mass.   436;  (s)  2  Kent,  Com.  225,  n.  (6). 

Thacher  v.  Dinsmore,  5  Mass.  299 ;  Ex  (t)  Gilbert  v.  Schevencle,   14  M.  &  W. 

parte  Leighton,  14  Mass.  207.  488. 

(r)  Palmer  v.  Oakley,  1  Doug.  (Mich.) 
433. 
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CORPORATIONS. 

A  COEPOEATION  aggregate  is,  in  law,  a  person ;  (a)  ^  and  it  was 
an  established  principle  of  the  common  law,  that  corporations 
aggregate  could  act  only  under  their  common  seal  (h)  but  to  this 
principle  there  were  always  many  exceptions.  These  exceptions 
arose  at  first  from  necessity,  and  were  limited  by  necessity.  As 
where  cattle  were  to  be  distrained  damage  feasant,  and  they  might 
escape  before  the  seal  could  be  af&xed.  (c)  But  it  was  held  that 
the  appointment  of  a  bailiff  to  seize  for  the  use  of  a  corporation, 
goods  forfeited  to  the  corporation,  must  be  by  deed,  (t^)  A  cor- 
poration is  liable  for  the  tortious  acts  of  its  agent,  though 
he  were  not  appointed  under  seal,  (e)     The  *  exception  was    *139 

(a)  See  the  great  case  of  the  Louis-  (U.  S.),  715;  Richardson  v.  Scott  River 

ville,  &c.  R.  Co.  V.  Letson,  2   How.  497,  Co.  22  Cal.  150. 

where   it  was  decided  by  the  Supreme  (c)  Manby  v.  Long,  3  Lev.  107;  Bro. 

Court  that   a  corporation   created   by   a  Abr.  Corporations,  pi.   2,   47;   Dean  and 

State  and  doing  business  within  the  ter-  Chapter  of   Windsor  v.  Gover,  2  Wms. 

ritory    of    such    State,   though    it    have  Saund.  305,  Plowd.  91.     And  so  it  seems 

members     who    are    citizens     of     other  the  appointment   of  a  baliff  to  distrain 

States,   is   to   be   treated    in   the   United  for  rent  need  not  be  by  deed.     Gary  v. 

States  courts  as  a  citizen  of  that  State.  Matthews,  1  Salk.  191;  Taunton,  J.,  Smith 

—  By   an    act    incorporating    a    railway  v.  Birmingham  Gas.  Co.  1  A.  &  E.  530.  — 

■company  no   action    was   to  be   brought  But  a  corporation  cannot,  except  by  their 

against  any  person  for  any  thing  done  in  seal,  empower  one  to  enter  on  their  behalf 

pursuance    of    the    act,   without    twenty  for   condition    broken;    and   this   though 

days'  notice  given  to  the  intended  defend-  the  estate  be  only  for  years.     Dumper  v. 

ant:  Held,  that  the  word  person  included  Symms,  1  Rol.  Abr.  Corporations,  (K). 
the  company,  and  that  they  were  entitled  (d)  Horn  v.  Ivy,  1  Vent.  47,  1  Mod. 

to  notice  upon  being  sued  for  obstructing  18,  2  Keb.  567. 

a  way   in  carrying    the   act    into  effect.  (e)  Eastern   Co.   R.  Co.  v.  Broom,   6 

Boyd  ^.  Croydon  R.  Co.  4   Bing.  N.  C.  Exch.  314;   Watson  t).  Bennett,  12  Barb. 

869.  196;    Burton   v.   Philadelphia,   &c.   Rail- 

(i)  1  Bl.  Com.  475.  —  Yet  a  corpora-  road,  4  Earring.  252;  Johnson  «.  Munici- 

tion  might  do  an  act  upon  record  without  palitv,  5  La.  Ann.  100;  Goodspeed  v.  East 

seal.     Tlie   Mayor  of  Thetford's  case,   1  Haddara  Bank,  22  Conn.  530.     Especially 

Salk.  192;  Koehler  v.  Black  Co.  2  Black  if  tlie  act  done  was  an  ordinary  service, 

1  As  within  the  meaning  of  a  statute  permitting  only  "persons"  who  did  not  aid 
the  rebellion,  to  bring  suit,  U.  S.  w.  Ins.  Cos.  22  Wall.  99 ;  but  not  for  the  purpose  of 
suing,  as  a  common  informer,  for  a  penalty  recoverable  by  the  "person  mtorm,iug, 
Guardians,  &c.  v.  Franklin,  3  C.  P.  D.  377.  See  Royal,  &c.  Co.  v.  Braham,  2  App. 
Cas.  381. 
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afterwards  extended  to  all  matters  of  daily  or  frequent  exi- 
gency or  convenience,  and  of  no  special  importance.  (/)  In  this 
country,  the  old  rule  has  almost,  if  not  entirely  disappeared.  (^) 
But  in  England  it  seems  to  remain  in  some  force,  {h)  A  contract 
of  a  corporation,  as  of  an  individual,  may  be  implied  from  the 
acts  of  the  corporation,  or  of  their  authorized  agents,  {i)  In  gen- 
eral, if  a  person  not  duly  authorized  make  a  contract  on  behalf 
of  a  corporation,  and  the  corporation  take  and  hold  the  benefit 
derived  from  such  contract,  it  is  estopped  from  denying  the 
authority  of  the  agent,  {j)  ^   All  duties  imposed  upon  a  corporation 


such  as  would  not  be  held  under  other 
circumstances  to  require  an  authority 
under  seal.  Smith  v.  Birmingham  Gas 
Co.  1  A.  &  E.  526,  3  Nev.  &  M.  771; 
Yarborough  v.  Bank  of  England,  16 
East,  6.  —  And  a  corporation,  like  any 
other  principal,  is  liable  for  acts  of  its 
agent  incidental  to  an  authority  duly 
delegated.  Kennedy  v.  Baltimore  Ins. 
Co.  3  Har.  &  J.  367. 

( f)  Gibson  v.  East  India  Co.  5  Bing. 
N.  C.  262,  270;  Lord  Denman,  C.  J., 
Church  V.  Imperial  Gas  Co.  6  A.  &  E. 
846 ;  Wells  v.  Kingston-upon-HuU,  L.  R. 
10  C.  P.   402.     See   Bro.  Abr.    Corpora- 

.  tions,  pi.  49. 

ig]  The  Bank  of  Columbia  v.  Patter- 
son,'7  Cranch,  299;  Bank  of  the  United 
States  V.  Dandridge,  12  Wheat.  64;   Dan- 

iforth  v.  Schoharie  Turnpike  Co.  12  Johns. 

.227 ;  Commercial  Bank  of  Buffalo  v.  Kort- 
right,  22  Wend.  348;  American  Ins.  Co. 
V.  Oakley,  9  Paige,  496;  Parker,  C. 
J.,  Fourth  School  District  in  Rumford 
V.  Wood,  13  Mass.  199;  Proprietors  of 
Canal   Bridge   v.   Gordon,   1   Pick.   297  ; 

'Chestnut  Hill  Turnpike  v.  Rntter,  4  S.  & 
R.  16;  Union  Bank  of  Maryland  u. 
Ridgely,  1  Har.  &  G.  324,  Legrand  v. 
Hampden  Sydney  College,  5  Mnnf .  324 ; 
Elysville  Manuf.  Co.  v.  Okisko,  5  Md. 
153. 

(A)  Rotfe,    B.,   Mayor   of    Ludlow    v. 


Charlton,  6  M.  &  W.  823 ;  Gibson  v.  East 
India  Company,  5  Bing.  N.  C.  275  ;  Lord 
Denman,  C.  J.,  Church  v.  Imperial  Gas 
Co.  6  A.  &  E.  861  ;  Williams  v.  Chester, 
&c.  R.  Co.  5  E.  L.  &  E.  497 ;  Diggle  !•. 
London,  &c.  R.  Co.  5  Exch.  442 ;  Clark  v. 
Guardians,  &c.  11  E.  L.  &  E.  442  ;  Mayor, 
&c.  of  Kidderminster  v.  Hardwick,  L.  R. 
9  Ex.  13;  Austin  v.  Bethnal  Green  Guar- 
dians, L.  R.  9  C.  P.  91  ;  Hunt  v.  Wimble- 
don Local  Board,  4  C.  P.  D.  48.  But  see 
Denton  v.  East  Anglian  R.  Co.  3  Car.  & 
K.  17,  Henderson  i;.  Australian,  &c.  Co. 
5  EL  &  Bl.  409 ;  A.  R.  M.  S.  N.  Co.  v. 
Marzetti,  1 1  Exch.  228. 

(i)  Smith  !i.  Proprietors,  &c.  8  Pick. 
178;  Kennedy  v.  Baltimore  Ins.  Co.  3 
Har.  &  J.  367  ;  Trundy  v.  Farrar,  32  Me. 
225 ;  Ross  v.  Madison,  1  Cart.  (Ind.)  281 ; 
N.  C.  R.  Co.  V.  Bastian,  15  Md.  494 ;  Sear 
graves  v.  City  of  Alton,  13  111.  366.  — 
Beverly  v.  Lincoln  Gas  Co.  6  A.  &  E. 
829  ;  where  the  judgment  of  the  Court  of 
Queen's  Bench  was  delivered  by  Patteson 
J.,  in  an  elaborate  opinion. 

(j)  Episcopal  Charitable  Society  a. 
Episcopal  Church,  1  Pick.  372;  Hay- 
ward  0.  The  Pilgrim  Society,  21  Pick. 
270;  Randall  v.  Van  Vechten,  19  Johns. 
60.  And  see  Foster  y.  Essex  Bank,  17 
Mass.  479;  Brown  o.  Donnell,  49  Me. 
421 ;  Allen  u.  Citizens,  &c.  Co.  22  Cal.  28. 


As  where  an  agent  leased  land  in  his  own  name,  but  the  corporation  occupied 
It,  Clark  V.  Gordon,  121  Mass,  330;  or  the  secretary  of  a  company  pledged  its  bonds 
with  the  directors'  knowledge  and  acquiescence.  Darst  v.  Gale,  83  111.  136;  Durham 
V.  Carbon  Coal  Co.  22  Kan.  232.  And  see  Taylor  i:  Agricultural,  &c.  Assoc.  68  Ala. 
229;  Holmes  v.  Board  of  Trade,  81  Mo.  137;  Paxton  Cattle  Co.  v.  First  Nat  Bank 
21  Neb.  621 ;  Manhattan  Hardware  Co.  v.  Roland,  128  Pa.  119.  But,  in  analogy  with 
other  cases  of  ratification,  it  is  necessary  that  the  benefit  should  be  retained  after 
knowledge  of  the  facts  has  been  acquired  by  officers  of  the  corporation  having  power 
to  authorize  and  hence  to  ratify  such  transactions.  Gilman,  &e.  R.  R.  Co.  w  Kelly  77 
111.  426  ;  Murray  v.  Nelson  Lumber  Co.,  143  Mass.  250;  Benninghoff  v  Agricultural 
Lis.  Co.  93  N.  Y.  495.  But  it  is  not  necessary  that  the  exact  terms  of  an  unau- 
thorized contract  should  be  known,  if  enough  is  known  to  put  the  corporation  on 
mquiry.     Scott  v.  Middletown,  &c.  R.  R.  Co.  86  N.  Y  200 
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by  law,  raise  an  implied  promise  of  performance.  (_;}■)  A  corpora- 
tion is  a  citizen  of  the  State  which  creates  it,  as  to  its  right  to 
sue  or  be  sued  in  the  courts  of  the  United  States,  {jk)  But  it  has 
no  status  as  a  citizen  in  any  other  State,  and  if  it  goes  there  to 
do  business,  the  State  into  which  it  goes  may  lawfully  discrimi- 
nate against  it  as  between  it  and  domestic  corporations  of  that 
State;  even  so  far  as  to  compel  it  to  cease  business  in  that 
State,  {jl) 

The  question  of  execution  appears  to  stand  upon  somewhat 
different  ground  from  that  of  authority ;  for  while  a  corporation 
is  generally  estopped  from  denying  that  a  contract  or  an  instrument 
was  made  by  its  authority,  if  it  receive  and  hold  the  beneficial 
result  of  the  contract  or  the  instrument,  as  the  price  for  property 
sold,  or  the  like,  it  may,  or  its  creditors  may,  deny  that 
the  instrument  was  legally  executed,  even  if  the  *  authority  *  140 
were  certainly  possessed.  ^  Thus,  if  a  conveyance  purport- 
ing to  be  the  conveyance  of  a  corporation,  made  by  one  authorized 
to  make  it  for  them,  be  in  fact  executed  by  the  attorney  as  his 
own  deed,  it  is  not  the  deed  of  the  corporation,  although  it  was 
intended  to  be  so,  and  the  attorney  had  full  authority  to  make  it 
so.  And  if  the  deed  be  written  throughout  as  the  deed  of  the 
corporation,  and  the  attorney  when  executing  it  declares  that  he 
executes  it  on  behalf  of  the  company,  but  says,  "  in  witness 
whereof  I  set  my  hand  and  seal,"  this  is,  in  law,  his  deed 
only  and  does  not  pass  the  land  of  the  corporation,  (k)  ^    And  a 

{ y )  New  York  R.  Co.  v.  Schuyler,  34  name  and  style  of  his  master,  and  not  in 

N.  \.  30.  li's  own  name  :  for  the  letter  of  attorney 

'  (jk)  bneat  v.  Chicago,  &c.  R.  Co.  48  gives  him  no  interest  or  estate  in  the 

Ill_  172.  lands,  but  only  an  authority  to  supply  the 

(//)  Hatch  V.  Chicago,  &c.  R.  Co.   6  absence  of  his  master  by  standing  in  his 

Blatchford,  105 ;   Stevens  v.  Phoenix  Ins.  stead,  which  he  can  no  otherwise  do  than 

Co.  41  N.  Y.  149.  ^y  using  his  name,  and  making  them  just 

(k)  Brinley  u  Mann,  2  Cush.  337.  in  the  same  manner  and  style  as  his  mas- 
See  also  Combe's  case,  9  Rep.  76  b;  ter  would  do  if  he  were  present :  for  if  he 
Frontin  !)  Small  2  Stra.  705.  No  abler  should  make  them  m  his  own  name,  though 
exposition  of  the  doctrine  of  deeds  by  he  added  also,  by  virtue  of  the  letter  of  at- 
attorney  is  to  be  found  in  the  books  than  torney  to  him  made  for  that  purpose,  yet 
that  of  Lord  Chief  Baron  Gilbert,  Bac.  such  leases  seem  to  be  void,  because  the 
Abr  Leases  J.  10:  "If  one  hath  power,  indenture  being  made  m  his  name  must 
by  virtue  of  a  letter  of  attorney,  to  make  pass  the  interest  and  lease  from  him,  or 
leases  for  years  generally  by  indenture,  it  can  pass  it  from  nobody  :  it  cannot 
the  attorney  ought  to  make  them  in  the  pass  it  from  the  master  immediately,  be- 

1  A  deed  to  a  corporation  after  the  granting  of  its  charter,  but  before  organiza- 
tion, and  duly  recorded,  will  be  presumed  '»  ^a^  *'eei>  a^ceP'^d  as  soon  as  the  cor- 
poration  was^apable  of  contracting.  Retch's  Wharf  Co...  J-if' JO^  ^ass^  224^ 
A  corporation  cannot,  however,  ratify  an  act  made  for  its  benefit  before  ,t  had  an 
existence  as  such.     Melhado  v.  Porto  Alegre,  &c.  R.  Co   L.  R.  9  C.  P.  50a  -  K. 

2  A  corporation  contract,  sealed  with  a  private  seal  of  an  offi^ef  \°ftead  of  the 
corporate  seal,  is  binding  if  he  had  authority  so  to  do,  or  his  act  is  ratified.  Eureka 
Co.  V.  Bailey  Co.,  11  Wall.  488.  —  K. 
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*141  corporation  must  execute  its  deed  under  its  *  corporate 
seal,  otherwise  the  deed  is  void.(Z)  If,  however,  it  was 
only  a  simple  contract  which  was  executed  in  this  way,  it  might 
be  inferred  from  the  general  principles  of  the  law  of  agency,  that 
it  would  be  valid  as  the  contract  of  the  corporation ;  for  it  would 
be  a  contract  made  by  one  as  the  agent  of  another,  and  containing 
the  express  declaration  that  it  was  so  made. 

It  must  be  remembered  that  a  corporation,  as  a  legal  person,  is 
entirely  distinct  from  the  individuals  who  compose  it,  and  there- 
fore a  resolution  adopted  by  them  is  not  a  corporate  act,  nor  is  a 
deed  by  trustees  of  the  members  the  deed  of  the  corporation.  (Z/) 

Corporations  to  hold  property  are  generally  limited  as  to  the 
amount  they  may  hold.  It  has  been  held  in  New  York,  that  they 
could  not  take  in  excess  of  their  charter,  (^m)  reversing  the 
decision  of  the  Supreme  Court  that  they  could  take  and  hold 
until  the  State  interfered  with  them. 

A  corporation  may  employ  one  of  its  members  as  its  agent, 
and  the  same  person,  while  such  agent,  may  also  be  au  agent  for 


cause  he  is  no  party ;  and  it  cannot  pass 
it  from  the  attorney  at  all,  because  he 
has  nothing  in  the  lands;  and  then  his 
adding  by  virtue  of  the  Utter  ofattorvey  will 
not  help  it,  becanse  that  letter  of  attor- 
ney made  over  no  estate  or  interest  in 
the  land  to  him,  and  consequently,  he 
cannot,  by  virtue  thereof,  convey  over 
any  to  another.  Neither  can  such  inter- 
est pass  from  the  master  immediately,  or 
through  the  attorney ;  for  then  the  same 
indenture  must  have  this  strange  effect 
at  one  and  the  same  instant  to  draw  out 
the  interest  from  the  master  to  the  attor- 
ney, and  from  the  attorney  to  the  lessee, 
which  certainly  it  cannot  do  ;  and  there- 
fore all  such  leases  made  in  that  manner 
seem  to  be  absolutely  void,  and  not  good, 
even  by  estoppel,  against  the  attorney, 
because  they  pretend  to  be  made  not  in 
his  own  name  absolutely,  but  in  the 
name  of  another,  by  virtue  of  an  author- 
ity which  is  not  pursued  This  case, 
therefore,  of  making  leases  by  a  letter  of 
attorney  seems  to  differ  from  that  of  a 
surrender  of  a  copyhold,  or  of  livery  of 
seizin  of  a  freehold,  by  letter  of  attor- 
ney ;  for  in  those  cases  when  they  say. 
We  A  and  B  as  attorneys  of  C,  or  by  virtue 
of  a  letter  of  attorney  from  C,  of  such  a  date, 
•ic,  do  surrender,  SfC,  or  deliver  to  you  seizin 
of  such  lands  ;  these  are  good  in  this  man- 
ner, becanse  they  are  only  ministerial 
ceremonies  or  transitory  acts  in  pais,  the 
one  to  be  done  by  holding  the  court  rod, 
and  the  other  by  delivering  a  turf  or 
twig ;  and  when  they  do  them  as  attor- 
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neys,  or  by  virtue  of  a  letter  of  attorney 
from  tlieir  master,  the  law  pronounces 
thereupon  as  if  they  were  actually  done 
by  the  master  himself,  and  carries  the 
possession  accordingly ;  but  in  a  lease  for 
years  it  is  quite  otherwise,  for  the  inden- 
ture, or  deed,  alone  conveys  the  interest, 
and  are  the  very  essence  of  the  lease,  both 
as  to  the  passing  it  out  of  the  lessor  at 
first,  and  its  subsistence  in  the  lessee  after- 
wards ;  the  very  indenture,  or  deed  itself 
is  the  conveyance,  without  any  subsequent 
construction,  or  operation  of  law  there- 
upon ;  and  therefore  it  must  be  made  in 
the  name  and  style  of  him  who  has  such 
interest  to  convey,  and  not  in  the  name 
of  the  attorney,  who  has  nothing  therein. 
But  in  the  conclusion  of  such  lease,  it  is 
proper  to  say  In  ivitness  whereof  A  B,  of 
such  a  place,  <^-c.,  in  pursuance  of  a  letter 
of  attorney  hereunto  annexed,  bearing  date 
such  a  day,  hath  put  the  hand  and  seal  of 
the  master,  and  so  write  the  master's  name, 
and  deliver  it  as  the  act  and  deed  of  the  mas- 
ter, in  which  last  ceremony  of  delivering 
it  in  the  name  of  the  master  by  such  attor- 
ney, this  exactly  agrees  \\'ith  the  ceremony 
of  surrendering  by  the  rod,  or  mailing 
livery  by  a  turf  or  twig,  by  the  attorney, 
in  the  name  or  as  attorney  of  his  master." 
And  see  Porter  v.  Androscoggin,  &c.  R. 
Co.  37  Me.  349  ;  Richardson  v.  Scott  River 
Co.  22  Cal.  150. 

(0  Koehlerv.  Iron  Co.  2  Black,  715. 

(//)   Gashwiler  v.  AYilli.s,  33  Cal.  U. 

(/m)  Chamberlain  i'.  Chamberlain,  43 
N.  Y  424;  In  re  McGraw,  111  N.  Y.  66. 
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the  other  contracting  party,  and  sign  for  him  the  memorandum 
required  by  the  Statute  of  Frauds,  (m)  And  the  officers  and 
directors  of  a  corporate  body  are  trustees  of  the  stockholders,  and 
cannot  without  fraud  secure  to  themselves  advantages  not  common 
to  the  latter,  (n)  i  But  a  director  may  make  a  contract  with  a  cor- 
poration, and  then,  as  to  his  contract,  he  stands  as  a  stranger 
to  it.  (nn) 

A  corporation  is  the  creature  of  the  law,  and  is  only  what  the 
act  of  incorporation  has  made  it,  and  derives  all  its  powers  from 
that  act.  (to)  Nevertheless,  corporations  authorized  by  their 
charter  to  act  in  a  prescribed  manner  may  to  some  extent  by 
practice  and  usage  make  themselves  liable  on  contracts  entered 
into  in  a  different  way.  (o)  But  it  has  been  decided  that  corpora- 
tions cannot  exceed  the  powers  given  in  their  charters  and  make 
contracts  not  incidental  or  ancillary  to  the  exercise  of  those  powers, 
and  that  they  are  not  estopped  from  setting  up  their  own  want  of 
authority  to  make  such  contracts  by  the  fact  that  they  have  been 
in  the  habit  of  entering  into  and  fulfilling  similar  engagements, 
for  a  long  period,  (jp)  2     This  question  may  be  regarded,  however, 

(m)  Stoddert    v.    Vestry  of   Port   To-         (0)  Witte  v.  Derby  Fishing  Company, 

bacco  Parish,  2  G.  &  J.  227.  2  Conn.  260;  Bulkley  v.  Derby  Fishing 

(n)  Koehler  v.  Iron  Co.  2  Black,  715.  Company,  2  id.  252  ;  Le  Coutenlx  w.  Bnf- 

(nn)  Stratton  v.  Allen,  1  Green,    229.  falo,  33  N.  Y.  333. 
See  Hill  v.  Nisbet,  100  Ind.  341  ;  Baker  v.  (p)  Governor,  &c.  of  Miners  v.  Fox,  16 

Harpster,  42  Kan.  511  ;Battelle  v.  North-  Q.  B.  229 ;  Hood  v.  New  York,  &c.  E.  Co. 

western,  &c.  Co.  37  Minn.  89.  22  Conn.  502. 

(no)  Baltimore  v.  Baltimore,  &c.  R.  Co. 
21  Md.  50. 

1  Thus  the  directors  of  a  railroad  cannot  secure,  at  its  expense,  undue  advantages 
to  themselves,  by  the  formation  of  a  new  company  as  an  auxiliary  to  the  original  one, 
with  an  understanding  that  they,  or  some  of  them,  shall  take  stock  in  it,  and  then 
that  valuable  contracts  shall  be  given  to  it  by  the  railroad,  in  the  profits  of  which 
they  are  to  share  as  stockholders  of  the  new  company.  Wardell  v.  Railroad  Co.  103 
U.  S.  651.  Nor  can  an  officer  of  a  corporation,  which  he  knows  to  be  insolvent,  dis- 
charge a  debt  which  he  owes  it  with  stock  of  the  corporation.  Quein  v.  Smith,  108 
Pa.  325.  Nor  buy  at  a  discount  claims  against  the  corporation  and  enforce  their  face 
value.  Ex  parte  Larking,  4  Ch.  D.  566 ;  Thomas  v.  Sweet,  37  Kan.  183.  See  Ham- 
mond's Appeal,  123  Pa.  503.  Nor  make  any  kind  of  secret  profit.  Liquidators  of 
Imperial,  &c.  Assoc.  L.  R.  6  H.  L.  189;  European,  &c.  Ry.  Co.  v.  Poor,  59  Me.  277; 
Greenfield  Savings  Bank  v.  Simons,  133  Mass.  415  ;  Keokuk,  &c.  Co.  v.  Davidson,  95 
Mo.  467 ;  Duncomb  v.  N.  Y.,  &c.  R.  Co.  84  N.  Y.  190.  See  Gamble  v.  Queen's  County 
Water  Co.  123  N.  Y.  91.  As  to  the  validity  of  a  contract  between  two  corporations, 
when  some  of  the  directors  of  one  corporation  are  also  directors  in  the  other,  see 
Metropolitan  Telephone  Co.  v.  Domestic  Telegraph  Co.  44  N.  J.  Eq.  568. 

2  A  railroad  corporation,  authorized  to  build  between  certain  points  and  pay  inter- 
est on  instalments  on  stock  until  its  completion,  cannot,  on  the  extension  of  the  road 
to  other  points,  continue  to  pay  such  interest  until  the  extension  is  completed,  Pitts- 
burg, &c.  R.  Co.  V.  Allegheny,  63  Penn.  St.  126 ;  equally  a  lease  by  a  railroad  of  its 
road,  rolling-stock,  and  franchises,  for  which  no  authority  is  given  in  its  charter,  is 
ultra  vires  and  void,  Thomas  n.  Railroad  Co.  101  U.  S.  71 ;  Troy,  &c.  R.  Co.  u.  Boston, 
&c.  R.  Co.  86  N.  Y.  107.  On  the  same  principle,  neither  a  railroad  corporation,  nor 
one  to  make  and  sell  musical  instruments,  can  guarantee  the  expenses  of  a  musical 
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as  not  yet  fully  determined.     The  plea  of  ultra  vires  as  defined 

by  Comstock,  J. ,  imports,  not  that  the  corporation  could  not,  and 

did  not  in  fact,  make  the  authorized  contract,  but  that  it 

*  142    ought  not  *  to  have  been  made.^      The  acquiescence  of  the 

shareholders  in  the  abuse  will  prevent  the  interposition 
of  such  a  plea,  {q) 

A  corporation  expressly  authorized  to  transact  business  in  which 
it  is  customary  to  use  negotiable  paper,  or  receiving  or  using 
negotiable  paper  in  the  proper  transaction  of  business  of  any 
kind,  has,  as  a  general  rule,  power  to  make,  indorse,  or  other- 
wise dispose  of  negotiable  paper  in  any  way  not  in  itself 
objectionable,  {qq) 

No  stockholder  has  any  claim  to  a  dividend  until  it  be  declared. 
And  when  the  distribution  is  ordered,  it  would  seem  that  it  should 
be  distributed  among  those  who  were  stockholders  at  the  time  of 
the  order,  {qr)  ^  It  is  very  common  to  create  by  will  or  otherwise 
a  trust,  whereby  the  income  and  dividends  of  certain  stock  are 
payable  to  a  person  during  his  life,  the  principal  going  elsewhere 
at  his  death.  If  extra  dividends  are  earned  and  declared,  the 
general  rule  must  be  that  they  belong  to  the  party  entitled  to 
the  dividends,  {qs)     But  it  has  been  held  in  Massachusetts,  that  if 

(q)  Bissell  o.  The  M.  R.  Co.  22  N.  Y.  N,  Y.  218  ;  Brookman  v.  Metcalf,  32  N.  Y. 
258.  591. 

(qq)  Farmers'   Bank    v.    Maxwell,  .32  (qr)  Goodwin  v.  Hardy,  57  Me.  143. 

N.  Y.  579 ;  Same  !J.  Ellis,  id.  583 ;  Same  u.  (qs)  Woodruff's   Estate,    1  Tuck.    58. 

Watson,  Id.  583 ;  Wood  v.  Wellington,  30     The   authorities   are   fully   examined    in 

this  case. 

festival  in  expectation  of  an  increase  of  traffic  or  business,  Davis  v.  Old  Colony  R.  Co. 
131  Mass.  258 ;  Davis  v.  Smith  Organ  Co.  131  Mass.  258  ;  but  a  glass  manufacturing 
corporation  may  contract  to  buy  glassware  for  its  trade  while  repairing  its  works, 
Lyndeborough  Glass  Co.  v.  Mass.  Glass  Co.  lU  Mass.  315;  a  water-power  company, 
after  the  extmguishment  of  its  water-power,  may  sell  and  agree  to  regrade  its  land, 
Dupee  V.  Boston  Water  Power  Co.  114  Mass.  37 ;  and  a  tract  society  with  the  char- 
tered right  to  hold  property  for  investment,  may  receive  money  on  lawful  conditions 
securing  it  the  income,  failing  the  performance  of  which  it  must  return  it,  Morville  v. 
Am.  Tract  Soc.  123  Mass.  129.  In  New  York  a  distinction  is  made  between  an  exec- 
utory and  an  executed  contract  of  a  corporation  ultra  vires,  the  latter  of  which  only 
will  be  enforced.     Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62.  —  K. 

1  "  A  contract  made  by  a  corporation,  which  is  unlawful  and  void  because  beyond 
the  scope  of  its  corporate  powers,  does  not,  by  being  carried  into  execution,  become 
lawful  and  valid,  but  the  proper  remedy  of  the  party  aggrieved  is  by  disaffirming  the 
contract  and  suing  to  recover,  as  on  a  quantum  meruit,  the  value  of  what  the  defendant 
has  actually  received  the  benefit  of."  Pittsburgh,  &c.  Ry.  Co.  i'.  Keokuk,  &c.  Bridge 
Co.  131  U.  S.  371,  389;  Central  Transportation  Co.  y.  Pullman's  Palace  Car  Co.  139 
U.  S.  24. 

^  And  such  distribution  should  be  made  within  a  reasonable  time  after  the  divi- 
dend is  declared.  Beers  v.  Bridgeport  Spring  Co.  42  Conn.  17.  See  Brundage 
V.  Brundage,  60  N  Y.  544.  A  purchaser  of  shares  at  auction,  by  the  terms  of  sale 
of  which  a  deposit  was  to  be  made  at  once,  and  the  remainder  of  the  purchase-money 
paid  at  a  future  time,  is  entitled  to  a  dividend  meanwhile  declared.  Black  v.  Hom- 
ersham,  4  Ex.  D.  24.  —  K. 
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instead  of  paying  out  earnings  as  dividends  in  money,  additional 
stock  is  created,  absorbing  those  earnings,  the  shares  thereof 
distributed  to  the  trustee  under  such  a  trust,  must  be  held  by 
him  as  additions  to  the  capital,  and  not  paid  over  to  the  party 
entitled  to  the  dividends,  (qt)  ^  The  question  is  not  without  its 
difficulty.  Municipal  corporations  created  by  acts  of  incorporation, 
are  governed  and  limited  by  those  acts  quite  as  much  as  private 
corporations.  In  the  older  States  there  are  towns  which  rest  upon 
prescription ;  and  in  all  our  States  there  are  general  laws  applicable 
to  all  municipal  corporations.  The  questions  which  have  arisen 
under  the  acts  of  incorporation,  or  the  general  laws  relating  to 
this  subject,  are,  mainly,  questions  concerning  the  right  or  power 
of  the  town  or  city  to  make  certain  by-laws  or  enter  into  certain 
agreements ;  and  the  constitutional  power  of  the  legislature  to 
confer  certain  powers  upon  these  corporations.  These  questions 
are  indefinitely  diversified ;  but  the  principle  which  runs  through 
all  the  cases  may  be  stated  thus.  A  town  or  city  has  not  only 
the  power  of  making  by-laws  or  contracts  expressly  permitted  by 
law  but  all  such  as  can  be  reasonably  considered  incident  to  the 
powers  expressly  given,  or  as  necessary  for  the  proper  exercise  of 
those  powers ;  and  in  determining  what  powers  are  thus  necessary 
much  regard  is  paid  to  the  nature  of  these  corporations  and  the 
purposes  for  which  they  exist ;  and  a  liberal  though  not  a  lax 
construction  is  given  to  provisions  intended  to  promote  the  inter- 
ests of  the  public. 

By  way  of  illustration  of  this,  it  may  be  said,  that  in  Illinois 
it  is  held  that  the  legislature  may  authorize  municipal  bodies 
to  take  stock  in  railroads,  without  a  vote  of  the  inhabitants,  (qu) 
In  Massachusetts,  an  ordinance  of  a  city  prohibiting  projecting 
awnings  was  sustained ;  (qv)  and  another  prohibiting  any  person 
from  permitting  swine  under  his  care  to  go  upon  a  sidewalk.  (?w) 
In  Georgia,  it  is  held  that  a  city  cannot  obstruct  the  streets  by 
the  erection  of  any  building,  however  necessary,  (qx)  In  Illinois, 
a  city  council  having  by  charter  a  power  to  establish  and  regulate 
markets,  has  no  authority  to  prohibit  the  sale  of  vegetables  outside 

(at)  Minot    V.    Paine,  99    Mass.    101.  (qu)  Keithsburg  «.  Frick    34  HI    405. 

f.^^:.Xn^  IsiLf  r^S.  "^  ■  ""'"''    '^"(^TcoM^bus  .  Mues.  30  Ga.  50S. 

1  This  is  generally  law.  The  authorities  are  fully  collected  and  discussed  in  the 
opinion  of  Gray,  J.,  in  Gibbons  v.  Mahon,  136  U.  S.  549.  ^^^ 
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the  market  limits,  {qy)  In  Iowa,  a  city  may  construct  a  bridge 
across  a  stream  dividing  streets,  and  issue  its  bonds  to  pay  for 
the  same,  {qz)  but  has  no  power  to  erect  a  toll-bridge,  (qa) 

In  the  absence  of  special  provisions  in  the  charter,  or  of  by-laws 
lawfully  made,  the  corporate  acts  of  a  corporation  are  the  acts  of 
a  majority  at  a  regular  meeting,  whether  those  present  were  or 
were  not  a  majority  of  the  members  of  the  corporation,  (r)  And 
these  corporate  acts  are  binding  upon  all  the  members.  (5)  It  does 
not  seem  to  have  been  positively  decided  whether  this  must  be  a 
majority  of  all  the  members  present,  or  may  be  only  a  majority 
of  all  present  and  voting.  But  we  hold  that  it  may  be  the  latter. 
Otherwise,  persons  not  voting  would  be  counted  as  voting  against 
the  measure.  As  a  majority  of  all  present  binds  all  the  members, 
because  all  the  members  might  be  present,  and  perhaps  because 
it  is  their  duty  to  be  present,  so  a  majority  of  those  present  and 
voting  should  have  the  same  force,  because  it  is  within  the  right 
and  power  and  perhaps  the  duty  of  all  present  to  vote,  and  so  to 
express  their  dissent  from  any  measure  which  they  do  not  approve. 
The  individuality  of  members  is  merged  in  that  of  the  corpora- 
tion, and  therefore  at  common  law  no  member  is  liable  personally 
for  the  debt  of  the  corporation.  But  in  some  States  the  private 
property  of  any  member  of  a  city  or  town  or  school  district,  or 
a  territorial  (not  a  poll)  parish,  may  be  taken  on  execution  against 
the  corporation,  and  he  has  his  remedy  over  against  the  corpora- 
tion :  {t)  and  in  many  of  our  States  it  is  now  provided  by  law  that 
members  of  Banking  Corporations,  of  Manufacturing  Corporations, 
and,  in  a  few  instances,   of  some  other  corporations,   are 

*  143    responsible  for  the  debts  of  the  corporations  in  *  whole  or  in 

part.  (<<)     The  various  statutory  provisions  on  this  subject 

(qy)  Caldwell  v.  Alton,  33  111.  416.  At   common   law,   the    corporation    may 
(qz)  MuUasky  u.  Cedar  Falls,   19  la.  delegate   to   a  select   body   in   itself,   its 
21.  power   of    electing   members   or   officers. 
(qa)  Clark  v.  Des  Moines,   19  la.  199.  Rex  v.  Westwood,  7  Bing.  1. — In  a  cor- 
(r)  Attorney-General  v.  Davy,  2  Atk.  poration   composed   of    different   classes, 
212.  a  majority   of   each   class   must   consent 
(s)  Rex  V.  Varlo,  Cowp.  248 ;  Field  v.  before    the    charter    can    be    altered,   if 
Field,  9  "Wend.  394.  —  But  where  the  act  there  be  no  provision  in  the  charter  re- 
is  to  be  done  by  a  body  within  the  cor-  specting  alterations.     Case  of  St.  Mary's 
poration,    and    consisting    of    a    definite  Church,  7  S.  &  R.  517. 
number,  a  majority  of   that   bodii   must  (()  Gatehill's  case,  5  Dane,  Abr.  158 ; 
attend,   and    then    a    majority   of    those  Parsons,  C.  J.,  in  7  Mass.  187;  Gaskill  r. 
thus  assembled  will  bind  the  rest.     Rex  Dudley,  6  Met.  546. 

V.  Bellringer,  4  T.  R.  810;   Rex  v.  Miller,  (It)  The  following  ca.se3  relate  to  this 

6  id.  268;  Rex  <;.  Bower,  1  B.  &  C.  492;  subject:   Utlev    v.    Union   Tool    Co.    U 

.Sx  parte  Willcooks,  7  Cowen,  402.  — The  Gray,    139;   Medill   v.  Collier,    16   Ohio, 

rule  is  perhaps  the  same  where  the  act  is  599;  Mcllose  v.  Wheeler,  45   Penn.    St. 

to  be  done  by  the  corporation,  when  that  32  ;  French  f.  Teschemaker,  24  Cal.  518; 

consists    of    a    definite    number.       Lord  Allibone    v.    Hager,    46    Fenn.    St.    48 ; 

Kenijon,  Rex  v.  Bellringer,  4  T.  R.   822.  Baker  v.  Backus,  32  111.  79.     As  to  who 
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are  usually  precise  and  definite.  It  has  been  held  that  as  this 
personal  liability  depends  wholly  on  the  provisions  of  positive 
law,  it  is  to  be  construed  strictly,  (u)  and  where  the  certificate  of 
the  officers  of  a  corporation  in  due  form  was  sworn  to  and  recorded 
as  the  law  required,  it  exempted  the  stockholders  from  personal 
liability  without  reference  to  the  truth  of  the  statements  in  the 
certificate,  (v)  And  in  a  later  case,  it  was  held  that  the  officers  of 
a  manufacturing  company  were  not  made  liable  by  their  false 
statement  that  the  capital  stock  was  paid  in,  unless  the  statement 
was  wilfully  false,  (w) 

Negotiable  paper  may  be  made,  indorsed,  or  otherwise  disposed 
of  by  corporations  generally,  by  the  presidents  or  cashiers  writing 
their  names  with  their  titles  of  office ;  especially  if  making  or 
dealing  with  such  paper  is  within  the  scope  of  the  proper  business 
of  the  corporation,  (x) 

is  a  stockholder,  see  Lathrop  v.  Kneeland,  («)  Gray  v.  Coffin,  9  Cush.  199. 

46  Barb.  432.      That  stockholders  are  not  (v)  Stedman  k.  Eveleth,  6  Met.  114. 

liable   in   another   jurisdiction,  unless  by  {w)  Stebbinsu.  Edmunds,  12  Gray,  203. 

force  of  some  positive  law,  see  Merrick  [x)  State    Bank    v     Fox,    3    Blatch- 

V.  Santvord,  34  N.  Y.  208.     A  corporation  ford,  431  ;  Patten  v.  Moses,  49  Me.  255  ; 

carrying  on  a  prohibited  business  cannot  Olcott   v.  Tioga   R.   Co.   27   N.  Y.   546  ; 

interpose    their    corporate    privileges   to  s.  c.  40  Barb.  179;  Goodrich  w.  Eeynolds, 

prevent    the   liabilities    of    stockholders.  31  lU.  490. 
Richmondville    Seminary    w.   McDonald, 
34  N.  Y.  379. 
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*144  CHAPTER  XL 

JOINT-STOCK    COMPANIES. 

In  England  the  statute  of  7  &  8  Victoria,  ch.  110,  has  the 
effect  of  making  joint-stock  companies,  formed  and  registered  in 
a  certain  way,  quasi-corporations.  ^  In  this  country,  wherever 
there  are  no  similar  statutory  provisions,  joint-stock  companies 
are  rather  to  be  regarded  as  partnerships.  The  English  statute 
above  referred  to  defines  a  joint-stock  company  as  "  a  partnership 
whereof  the  capital  is  divided  or  agreed  to  be  divided  into  shares, 
and  so  as  to  be  transferable  without  the  express  consent  of  all  the 
copartners,  "{a)  And  this  definition  may  be  considered  as  appli- 
cable to  such  companies  in  this  country.  Although  a  joint-stock 
company  is  certainly  not  a  corporation,  yet  it  differs  in  some 
respects  from  a  common  partnership.  A  member  of  a  partnership 
may  assign  his  interest  in  the  property  of  the  firm;  but  the 
assignee  does  not  become  a  partner  unless  the  other  copartners 
choose  to  admit  him ;  and  the  interest  so  assigned  being  subject 
to  all  the  debts  of  the  partnership,  it  may  be  withheld  by  the 
partners  for  the  purpose  of  settling  the  affairs  of  the  firm,  and 
until  it  is  certain  that  there  is  a  balance  belonging  to  the  partners, 
and  until  the  share  belonging  to  the  assigning  partner  may,  in 
whole  or  in  part,  be  paid  over  to  his  assignee  without  injury  to 

the  creditors  of  the  firm.  (6)  But  in  a  joint-stock  company 
*  145    provision  is  made  beforehand  for  such  transfer,  *  and  this  is 

a  principal  object  and  effect  of  the  division  into  shares. 

(a)  7  &  8  Vict.  c.  UO,  §  2.      The  same  Act   (6  Geo.  I.  c.   18),  made  during  the 

section   proceeds  to   include    also  within  excitement    produced  by  the  South    Sea 

the  term  Joiut-Stock  Company,  all  Life,  Company,  having  been  repealed  by  the 

Fire  and  Marine   Insurance   Companies,  statute  6  Geo.  IV.  c.   91,  it  was  held  in 

aad  every  partnership  consisting  of  more  Garrard  v.  Hardey,  5  Man.  &  G.  471,  that 

than  twenty-iive  members.  the  formation  of    a  company,  the  stock 

(6)  See  Pratt  v.  Hutchinson,  15  East,  in  which  should  be  transferable,  w.os  not 

,'511  ;  Rex  II.  Webb,  14  East,  406;  Josephs  an   offence   at   common    law.      And  the 

V.  Pebrer,  3  B.  &  C.  6.39  ;  Fox  v.  Clifton,  doctrine  was    reaffirmed    in    Harrison  u. 

9  Bing.  115 ;  8.  c.  6  id.  776.      The  Bubble  Heathorn,  6  Man.  &  G.  81. 

1  The  statutes  of  25  &  26  Vict.  c.  89  ;  40  &  41  Vict.  c.  26 ;  42  &  43  Vict.  c.  76 ;  43 
Vict.  c.  19,  commonly  called  the  Companies  Acts,  with  minor  additions  and  amend- 
ments, now  express  the  English  law  as  to  Joint  Stock  Companies. 
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In  other  respects  the  differences  between  the  law  of  joint-stock 
companies  and  that  of  partnership  (which  is  our  next  topic),  are 
not  very  many  nor  very  important,  (c) 

Some  question  has  arisen  as  to  the  power  of  a  managing  com- 
mittee to  pledge  the  credit  of  the  members  of  a  society ;  and  it  is 
held  that  this  must  depend  upon  the  rules  and  by-laws  of  the 
society,  (d)  Such  a  case  is  not  likened  to  that  of  a  partnership, 
but  is  governed  by  the  law  of  principal  and  agent,  (e)  Nor  has  a 
member  of  a  joint-stock  company  any  implied  authority  to  accept 
bills  in  the  name  of  the  directors  or  of  the  company.  (/)  The  effect 
of  becoming  a  subscriber  to  an  intended  company,  in  regard  to 
the  creation  of  a  partnership  between  the  members  as  well  among 
themselves  as  in  reference  to  the  public,  has  been  before  the 
courts ;  and  it  has  been  held  that  an  application  for  shares  and 
payment  of  the  first  deposit  did  not  suffice  to  constitute  one  a 
partner,  where  he  had  not  otherwise  interfered  in  the  concern ;  (g) 
and  that  the  insertion  of  his  name  by  the  secretary  of  the  company 
in  a  book  containing  a  list  of  the  members  was  not  a  holding  of  him- 
self out  to  the  public  as  a  partner,  (h)  And  this  on  the  ground  that 
such  person  does  not  thereby  acquire  a  right  to  share  in  the  profits. 
But  though  there  be  some  want  of  the  necessary  formalities  or 
acts  of  a  party  to  make  himself  legally  a  member,  yet  if  he  inter- 
pose and  act  as  a  member  or  director,  (i)  attend  meetings,  accept 
office,  or  otherwise  give  himself  out  to  the  public  as  such,  either 
expressly  or  by  sufficient  implication,  then  he  will  make  himself 
liable  as  a  partner,  (j)  And  this  even  if  the  company 
"originated  in  fraud,  to  which  he  is  not  a  party,  nor  *  146 
privy ;  {k)  or  if  a  deed  expressly  required  by  the  printed 
prospectus  to  make  him  a  partner  has  not  been  signed  by  him ;  (l) 
or  even  if  the  company  has  never  been  regularly  and  finally 
formed ;  (m)  or  has  been  abandoned ;  (n)  or  is  insolvent,  (o) 

(c)  See  the  remaks  of  Lord  Campbell,         (/)  Doubleday   v.    Muskett   7    Bing. 

iu  Burnes  v.  Pennell,  2  H.  L.  Cas.  497.  HO ;   Tredwen   v.   Bourne,   6   M    &   W. 

Id)  Flemyng    v.  Hector,  2  M.  &  W.  461 ;  Maudslay  ^.  Le  Blanc,  2  C    &  P. 

m'.     And  sL  Wnell  .  Lew.,  15  M.  &  ^09^,  note ;  ^^/^f  J;-^.:.."!'^.  H*! 

A   jij  And  see  Harrisson  ti.  Heathorn,  6  Scott, 

(/)  Bramah  v.  Roberta,  3  Bing.  N.  C.  N.  B  735 
963Tr)ickinson  v.  Valpy,  10  B.  &  C.  128 ;  {k)  EU.s  v    Schmoeck,  5  B.ng.  521 , 

Steele  v.  Harmer,  14  M.  &  W.  831.  s.  c.  3  Mo.  &  P.  220.  „  p    &  p 

(,)  Pitchford  V.  Davis,  5  M.  &  W.  2 ;  (0  Maudslay  v.  Le.Blanc    2  C    &  P. 

Fox  «.  Clifton,  4  Mo.  &  P.  676,  6  Bing.  409,  u.      And  see  Ellis  v.  Schmoeck,  5 

tTal    r^Lrnr\TLXl^'t    ^Imribbou,  C.  X,  Keasley  .  Codd.  2  C. 

^T4'fox -/ciifton:  4  Mo,  &  P.  676.  ^  t-f^T '^^Cod'S^fc^'p  40^8  ""• 

\i)  Lord  Denman,  BeU  ..  Francis,  9  C.  (o)  Keasley  v.  Codd,  2  C.  &  P.  408. 


&  P.  66. 
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It  seems  that  a  member  of  such  a  company  may  sue  the  company 
for  work  and  labor  done,  and  money  expended  by  him  in  their 
behalf,  (p) 


(p)  Carden  v.  General  Cemetery  Co. 
5  Bing.  N.  C.  253.  But  it  is  to  be  observed 
that  this  was  so  held  with  reference  to 
an  incorporated  joint-stock  company ;  and 
some  stress  was  laid  in  the  decision  upon 
the  particular  provisions  of  the  act  of 
incorporation.  And  see  Peering  v.  Hone, 
4  Bing.  28.  —  A  member  of  a  joint-stock 
company,  like  a  member  of  an  ordinary 
partnership,  may    recover    compensation 
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for  service  rendered  to  the  company 
previous  to  his  having  become  a  member 
of  it.  Lucas  V.  Beach,  1  Man.  &  G.  417. 
In  general,  however,  an  action  cannot  be 
maintained  by  a  member  against  the 
company,  or  by  the  company  against  a 
member,  on  ".  contract  between  him  and 
the  company.  Neale  v.  Turton,  4  Bing. 
149  ;  Wilson  o.  Curzon,  15  M.  &  W.  532  ; 
Holmes  v.  Higgins,  1  B.  &  C.  74. 
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PARTNERSHIP. 

Sect.  1.  —  What  constitutes  a  Partnership. 

A  PARTNERSHIP  exists  when  two  or  more  persons  combine  their 
property,  labor,  and  skill,  or  one  or  more  of  them,  in  the  trans- 
action of  business,  for  their  common  profit,  (a)  A  copartnership 
is  not  a  corporation,  nor  a  joint-tenancy,  nor  a  co-tenacy.  Some 
of  its  qualities  and  characteristics  are  similar  to  those  of  these 
other  modes  of  joint-interest.  But  it  has  its  own  system  of  rules 
and  principles  of  law  which  must  govern  all  the  questions  arising 
under  it ;  and  mistakes  have  arisen  from  attempting  to  bring  rules 
from  these  other  modes  of  joint-interest,  to  control  questions  of 
partnership. 

A  partnership  is  presumed  to  be  general  when  there  are  no 
stipulations,  or  no  evidence  from  the  course  of  business,  to  the 
contrary,  (h)  But  it  may  be  created  for  a  specific  purpose,  or  be 
confined  by  the  parties  to  a  particular  line  of  business,  or  even 
a  single  transaction.  When  the  partnership  is  formed  by  written 
articles,  it  is  considered  as  beginning  at  the  date  of  the  articles, 
unless  they  contain  a  stipulation  to  the  contrary,  (c) 

la)  Noyes    v.    Cushman,   25    Vt.    390.  An  attorney  entered  into  a  written  con- 

Fora  discussion  of  the  principles  of  law  tract,   whereby  he    agreed  to  take  into 

applicable    to    partnerships    between   at-  partnership  m  his  business  a  person  who 

tornevs    at  lawf  and   the  Responsibilities  Ld  not  tfcn  been  admitted  as  a   omey, 

growing   out    of    them,   and   as    to    the  and  therefore  could  not  be  lawfully  re- 

fffect  ii  the  dissolution  of  the  firm  by  ceived.    No  time  1^«'°S.  ^^.^P^f^ly  ^JJf  * 

the   death  of    one  of  its  members,  see  for  the  commencement  of  the  partnership 

McGill  I     McCm,    2    Met.    (Ky.)   258  ;  the  court  held  that  it  was  an  agreemen 

Denver  v.  Roane    99  U.  S.355;  Osmeut  for  a  present  P^f^f^hii,,  and  that  paro 

,     McElrath    68  Cal.  466  ;    Williams  v.  evidence  was  not  admissible  to  show  that 

More  63  Cai'  50  •  Egleston  v.  Boardman,  it  was  a  conditiona  agreement,  which  was 

37  Mkh  17    Warneft;.  Griswold,  8  Wend,  not  to  take  effect  till  the  person  to  be  re- 

665  ;  Jackson  v.Bohrman,  59  Wis.  422.  ceived  was  admitted  as  an  attorney  and 

d\  There  is  nothing  in  the  law  to  pre-  that  it  was  therefore  void,    bee  Uix  v. 

vei  t' its   being   a  Srsal   partnership,  Oti;,  5  Pick.  38.  -^-\V-^^f,^^rJZ': 

however  rare  fnd  difficult  such  cases  must  to  form  a  partnership  at  some  f«t";re  toe 

beTn  fact     See  Goesele  v.  Bimeler,  14  and  until  ft  arrives  they  will  not  be  liable 

Hnw  -SRq  •  Bates  Partnership,  §  13.    On  as  partners,  unless  they  have  held  them- 

V.  Colby,  3  Foster  (N.  H.),  438.  ^  ^    ,^„      An,  457. 
(c)  Williams  u.  Jones,  5  B.  &  C.  108. 
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In  general,  persons  competent  to  transact  business  on  their  own 
account  may  enter  into  partnership ;  the  disabilities  of  coverture, 
infancy,    and    the    like,   applying  equally   in  both    cases.  ^     But 

interesting  questions  have  been  raised  as  to  the  rights  and 
*  148    *  liabilities  of  those  who  represent  infants.      The  personal 

liability  of  such  a  party  would  seem  to  depend  upon  the 
question  whether  he  has  claimed  and  exercised  the  right  of  with- 
drawing any  part  of  the  capital,  or  of  receiving  a  share  of  the 
profits.  Perhaps  if  he  had  by  agreement  the  right  to  do  this, 
and  more  certainly  if  he  had  actually  withdrawn  capital  or 
profits,  he  would  be  held  personally  responsible  for  the  debts  of 
the  partnership,  (f^)  It  is  often  said  that  whether  persons  who 
engage  in  joint  transactions  are  partners,  depends  upon  their 
intentions;  but  it  must  be  remembered  that  by  this  is  meant 
their  intentions  as  legally  expressed  or  ascertained.  (c^(i) 

Usually,  the  partners  own  together  both  the  property  and  the 
profits ;  but  there  may  be  a  partnership  in  the  profits  only.  For 
as  between  themselves  the  property  may  belong  wholly  to  one 
member  of  the  partnership,  although  it  is  bound  to  third  parties 
for  the  debts  of  the  firm ;  as  when  it  is  bought  wholly  by  funds 
of  one  partner,  and  the  other  is  to  use  only  his  skill  and  labor  in 
disposing  of  it,  for  a  share  of  the  profits,  (e) 

(d)  Barklie  v.  Scott,  1  Hud.  &  B.  83 ;  «.  Newman,  49  la.  424  ;  Getchell  v.  Foster, 
Owens  V.  Mackall,  53  Md.  382 ;  Miles  v.  106  Mass.  42.  So  where  a  broker  em- 
Wann,  27  Mian.  56  ;  Williams  v.  Rogers,  ployed  by  a  merchant  to  purchase  goods, 
14  Bush,  776.  with  the  funds  of  the   merchant,  was  to 

(dd)  Salter  v.  Ham,  31  N.  Y.  321.  be  one  third  interested  in  them,  and  not 

(e)  Pierce  I).  Shippee,  90ni.  371  ;  Kuhn     to   charge  commissions,   and   the  corres- 

1  In  many  jurisdictions  married  women  may  now,  by  statute,  enter  into  partnership. 
See  Dupuy  v.  Sheak,  57  la.  361 ;  Kutcher  v.  Williams,  40  N.  J.  Eq.  436 ;  Bitter  v. 
Bathman,  61  N.  Y.  512  ;  Silveus's  Ex.  v.  Porter,  74  Pa.  448 ;  Merchants'  Nat.  Bank  v. 
Raymond,  27  Wis.  567.  But  a  married  woman  still  generally  may  not  become  a  part- 
ner with  her  husband.  Haas  v.  Shaw,  91  Ind.  384  ;  Bowker  v.  Bradford,  140  Mass. 
521 ;  Payne  v.  Thompson,  44  Ohio  St.  192. 

Where  the  rule  of  the  common  law  is  not  changed  by  statute,  a  married  woman 
cannot  enter  into  partnership,  her  contracts  being  void.  Haas  v.  Shaw,  91  Ind.  384; 
Todd  V.  Olapp,  118  Mass.  495;  Newman  v.  Morris,  52  Miss.  239  ;  Swasey  v.  Antram, 
24  Ohio  St.  87  ;  Miller  v.  Marx,  65  Tex.  131.  In  Swasey  v.  Antram,  it  was  held  that 
where  the  husband  assented  to  her  acting  as  a  partner,  she  became  his  agent  and  he  was 
liable  accordingly. 

The  contracts  of  infants  are  only  voidable,  not  void.  Hence  infants  may  enter  into 
partnership.  And  so  far  as  an  infant  has  actually  put  his  property  into  the  business, 
he  cannot  by  rescission  withdraw  it  from  liability  for  partnership  debts.  Bush  u. 
Liuthicum,  59  Md.  344.  See  also  Yates  v.  Lyon,  61  N.  Y.  344.  Nor  can  he  withdraw 
it  as  against  his  adult  partner  when  there  are  unpaid  debts.  Page  v.  Morse,  128  Mass. 
99  ;  Dunton  v.  Brown,  31  Mich.  182.     See  Sparman  v.  Keim,  83  N.  Y.  245. 

A  corporation,  unless  specially  authorized,  cannot  become  a  partner,  as  that  would 
subject  it  to  liabilities  for  the  acts  of  others  besides  its  officers.  Pearce  o.  Madison, 
&c.  R.  R.  Co.  21  How.  441  ;  Gunn  v.  Central  Railroad,  74  Ga.  509 ;  Whittenton  Mills 
V.  Upton,  10  Gray,  582  ;  Hackett  v.  Multnomah  Ry,  Co.  12  Oregon,  124. 

A  corporation  may,  however,  by  its  charter  be  empowered  to  enter  into  partnership. 
Butler  V.  American  Toy  Co.  46  Conn.  136.  See  also  Aigen  u.  Boston,  &c.  R.  R.  Co. 
132  Mass.  423 ;  Alien  v.  Woonsocket  Co.  11  R.  I.  288. 
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SECTION   II. 

OF   THE   REAL   ESTATE   OF   A   PARTNERSHIP. 

All  kinds  of  property  may  be  held  in  partnership ;  and  there 
may  be  a  partnership  to  trade  in  land,  (/)  i  or  to  cultivate 
land  *  for  the  common  profit ;  {g)  but  real  estate  is  still  *  149 
subject,  to  a  certain  extent,  to  the  rules  which  govern  that 
kind  of  property.  ^  There  has  been  much  conflict  and  uncertainty 
as  to  some  of  the  rights  and  remedies  of  partners  and  creditors  in 
respect  to  real  property  belonging  to  the  partnership,  both  in 
England  and  in  this  country.  But  we  consider  the  established 
and  the  just  rule  to  be,  that  when  real  estate  is  purchased  with 
partnership  funds,  for  partnership  purposes,  it  will  be  treated  as 
partnership  property,  and  held  like  personal  property,  chargeable 
with  the  debts  of  the  firm,  and  with  any  balance  which  may  be 

pondence    between    him    and  the    mer-  the  losses,  the  property  in  the  subject  of 

chant    described    the    transaction    as    a  the  sale  does  not  vest  in  him  as  a  partner, 

jaint  concern,  the  broker  was  held  to  be  although  he  may  be  liable  as  such  to  third 

interested  as  a  partner  in  the  goods,  and  persons.    Smith  v.  Watson,  2  B.  &  C.  401. 

could   pledge  the  whole  of  them.    Reid  So  where  one  partner  furnishes  capital, 

V.  HoUinshead,  4  B.  &  C.   867.     Abbott,  and   the   other  labor,  mutual  interest  in 

C.   J.  :    "  Such  a   partnership   may  well  the    profits    alone    will    not   render   the 

exist,  although  the  whole  price  is  'in  the  latter  liable  to  the  former  for  contribn- 

first   instance   advanced  by  one  partner,  tion  for  any  loss  of  capital  in  the  adven- 

the  other  contributing  his  time  and  skill  ture.     Heran  r.  Hall,  1  B.  Mon.  159.     See 

and  security  in  the  selection  and  purchase  also  Berthold  v.  Goldsmith,  24  How.  536. 
of    the    commodities."     But    where    the  (/)  Campbell    v.    Colhoun,    1     Penn. 

broker  merely  acts  as  agent,  and  in  lieu  140;   Fall  River  Wharf  Co.  v.  Borden,  10 

of    commissions   is  to   receive   a  certain  Cusb.  458;  Clagett  u.  Kilbourne,  1  Black, 

proportion  of  the  profits  arising  from  the  346. 
sale,   and    bear   a  certain   proportion   of  (?)  Allen  v.  Davis,  13  Ark.  28. 

1  Such  a  partnership  may  be  created  orally,  Causler  v.  Wharton,  62  Ala.  358 ; 
Chester  v.  Dickerson,  54  N.  Y.  1 ;  Holmes  v.  McCray,  51  Ind.  358;  Hirbour  «  Reed- 
ing 3  Montana,  15;  McCully  v.  McCully,  78  Va.  159;  contra  is  Parker  v.  Bowles, 
57  N.  H.  491.    See  Williams  v.  Gillies,  75  N.  T.  197.  ,        ,      ^  ^    • 

2  If  purchased  by  partnership  funds  for  partnership  purposes  such  real  estate  is 
firm  property,  whether  one  or  all  the  partners  hold  the  legal  title  Davies  v.  Games, 
12  Ch  D.  81.3;  Offutt  v.  Scott,  47  Ala.  104;  Bopp  v.  Fox,  63  111.  54;  Johnson  v. 
Clark  18  Kan.  157;  Whitmore  v.  Shiverick,  3  Nev.  288;  CoUms  r.  Decker,  70  Me. 
23;  Boss  v.  Henderson,  77  N.  C.  170;  Knott  v.  Knott,  6  Oreg.  1 12 ;  West  Hickory 
Ass  V.  Reed,  80  Penn.  St.  38;  Lime  Rock  Bank  v.  Phetteplace,  8  R.  I.  56;  Fairch.ld 
V  Fairchild  64  N.  Y.  471  ;  if  not  so  purchased,  it  belongs  to  the  partners  indiyidu- 
lily.  Homer  «.  Homer,  107'  Mass.  82;  ^Price  ..  Hicks,  14  lla.  f65;  Morgan  ..Olvey, 
53  Ind  6  Such  real  estate  must  satisfy  firm  in  preference  to  individual  creditors 
Hiscock  ;  Phelps  49  N.  Y.  97  ;  Rose  ...  Izard,  7  S.  C.  442.  A  surviving  partner 
Sn  sen  the  firm'real  estate,  and  equity  will  compel  the  ^eir  holding  the  legal  t^k  to 
convey  it  Murphy  v.  Abrams,  50  Ala.  293  ;  Keith  v.  Keith,  143  Mass.  262;  Mathews 
u  Hunter.  67  Mof  293  ;  whether  necessary  to  pay  debts  or  not,  Soloman  v.  Fitzgerald, 
7  Heiskeli,  552.  —  K. 
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due  from  one  partner  to  the  other,  upon  the  winding  up  of  the 
affairs  of  the  firm.      But  it  seems  to  be  the  prevailing  rule 

*  150    in  this  country,  *  that  as  between  the  personal  representa- 

tive and  the  heirs  of  a  deceased  partner,  his  share  of  the 
surplus  of  the  real  estate  of  the  partnership,  after  all  its  debts  are 
paid,  and  the  equitable  claims  of  its  members  are  adjusted,  will 
be  considered  and  treated  as  real  estate.  ^  It  has  been  held,  that 
the  real  estate  of  a  partnership  does  not  acquire  the  incidents  or 
liabilities  of  personal  estate,  unless  there  be  an  agreement  of  the 
partners  to  that  effect ;  and  that  then  this  change  in  the  legal 

nature  of  the  property  results  from  this  agreement ;  (j) 
*151    but  we  doubt  the  *  accuracy  of  this  ruling;  unless  it  is 

admitted  that  such  agreement  may  be  inferred  from  the 
purchase  of  the  property  by  partnership  funds,  and  the  use  of  it 
for  partnership  purposes.  ^  It  seems  that  improvements  made  with 
partnership  funds  on  real  estate  belonging  to  one  of  the  partners, 
will  be  treated  as  the  personal  property  of  the  partnership,  (k) 

(/)  In  Coles  n.  Coles,  15  Johns.  159;  Selkrig  !•.  Davies,  2  Dow,  242;  Craw- 
Thornton  IK  Dixon,  3  Bro.  Ch.  199 ;  Bell  shay  u.  Maule,  1  ^^ivanst.  521 ;  Townsend 
V.  Phynn,  7  Ves.  453 ;  Ealmain  v.  Shore,  v.  Devaynes,  1  Jlontague  on  Partnership, 
9  id.  500;  Smith  o.  Jackson,  2  Edw.  Ch.  App.  n.  (2  A) ,  Jarvis  v.  Brooks,  7  Foster 
28,  language  is  used  which  might  have  (N.  H.),  37;  North  Penn.  Coal  Co.'s 
this  interpretation.     But   see  CoUurab  u.  Appeal,  45  Pa,  181. 

Read,   24   N.   Y.  505;    Ripley   u.  Water-  {Ic)  Burdon  v.  Barkus,  3  Giff.  412;   4 

(vorth,  7  Ves.  425;   CoUyer,  Part.  §  142;  De  G.  F.  &  J.  42;   Chittenden  v.  Witbeck, 

1  Espy  V.  Comer,  76  Ala.  501 ;  Lenow  v.  Fones,  48  Ark.  557  ;  Robertson  r.  Baker,- 
11  Fla.  192;  Strong  v.  Lord,  107  III.  25;  Grissom  v.  Moore,  106  Ind.  296;  Lowe  v. 
Lowe,  13  Bush,  688;  Buffum  v.  Buffum,  49  Me.  108;  Goodburn  v.  Steveus,  5  Gill,  1 ; 
Shearer  i;.  Shearer,  98  Jlass.  107  ;  Harris  v.  Harris,  153  Mass.  439,  443  ;  Scruggs  v. 
Blair,  44  Miss.  406  ;  Holmes  v.  McGee,  27  Mo.  597  ;  Campbell  v.  Campbell,  30  N.  J. 
Eq.  415  ;  Fairchild  v.  F.iirchild,  64  N.  Y.  471 ;  Bammelsberg  v.  Mitchell,  29  Ohio 
St.  22,  53  ;  Leaf's  Appeal,  105  Pa.  505  ;  Bowman  v.  Bailey,  20  S.  C.  650  ;  Griffey  v. 
Northcutt,  5  Heisk.  746 ;  Dewey  v.  Dewey,  35  Vt.  555  ;  Diggs'  Adm.  v.  Brown,  78  Va. 
292;  Martin  v.  Morris,  62  Wis.  418. 

In  England  and  Ireland,  however,  real  estate  belonging  to  a  partnership  is  treated 
iu  equity  as  personalty  for  all  purposes,  —  not  only  so  far  as  it  is  needed  for  the  pay- 
ment of  creditors  and  settlement  of  accouuts  between  the  partners,  as  in  the  United 
States,  but  also  as  between  the  heirs  or  widow  of  a  deceased  partner  and  his  personal 
representatives.  Phillips  c.  Phillips,  1  Myl.  &  K.  649,  663 ;  Broom  i:  Broom,  3 
Myl.  &  K.  443;  Murt.agh  v.  Costello,  7  Irish  L.  R.  428;  Atty.  Gen  u.  Hubbuck,  10 
Q.  B.  D.  488  ;  13  Q.  B.  D.  275.  And  the  law  in  Canada  seems  to  be  the  same  as  in 
England.     Sanborn  v.  Sanborn,  11  Grant's  Ch.  359. 

■^  The  true  rule  seems  to  be  that  whenever  real  estate  is  partnership  property, 
it  will  be  treated  as  personalty  to  the  extent  indicated  above.  Wliether  a  piece  of 
real  estate  is  or  is  not  partnership  property  depends  on  the  intention  of  the  partners. 
And  this  intention  may  he  ascertained  either  from  e.xpress  agreements  or  from  the 
way  the  property  was  acquired  and  dealt  with,  as  shown  by  whether  it  was  purchased 
with  partnership  funds,  whether  it  was  used  in  the  business,  who  paid  the  taxes,  who 
paid  for  insurance  and  repairs,  who  collected  the  rents,  and  other  like  circumstances. 
See  Phillips  v.  Phillips,  1  Myl.  &  K.  649;  Hatchett  v.  Blanton,  72  Ala.  423;  TiUotson 
c.  Tillotson,  34  Conn.  335  ;  Price  v.  Hicks,  14  Fla.  565  ;  Morgan  v.  Olvcy,  53  Ind.  6 ; 
Flanagan  v.  Shuck,  82  Ky.  617  ;  Richards  n.  Manson,  101  Mass.  482  ;  Jlesser  v.  Messer, 
59  N.  11.  375;  CoUumb  !'.  Read,  24  N.  Y.  505;  Ross  v.  Henderson,  77  N.  C.  170; 
Warriner  v.  Mitchell,  128  Pa.  153;  Colluer  i,-.  Greig,  137  Pa.  606;  Providence  v. 
Bullock,  14  R.  I.  353. 
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The  widow  has  her  dower  in  the  estate  after  the  debts  are  paid, 
but  not  until  then.  {I) '     Although  the  legal  title  is  protected,  the 
party  having  such  title  is  held,  if  necessary,  as  trustee  for  part- 
nership purposes,  or  for  the  surviving  partner.     And  if  a  partner 
buys    land   out   of    partnership    fupds,    and    takes    title 
*to  himself,  he  may  be  held  as  trustee  for  the  partner-    *  152 
ship,  (m)     It   is   to   be   remembered,    however,   as   before 
stated,  that  this  rule  extends  only  so  far  as  may  be  made  necessary 
by  the  business  or  debts  of  the  partnership,  and  as  soon  as  this 
necessity  ceases,  any  remaining  real  estate  has  all  the  incidents 
of  real  property,  as  to  conveyance,  inheritance,  and  dower. 
And  where  the  land  *  purchased  with  the  partnership  funds    *  153 
is  afterwards  sold  by  the  partner  who  has  the  legal  title  to 
the  whole,  or  to  a  part  as  tenant  in  common,  neither  the  firm  nor 
its  creditors  have  any  lien  on  the  land  for  partnership  purposes, 
against  a  purchaser  without  notice  or  knowledge,  where  the  deed 
to  the  partners  did  not  describe  them  as  members  of  a  firm,  or 
partners,  or  otherwise  indicate  the  fact  that  the  land  was  pur- 
chased as  partnership  property.  ^     But  a  purchaser  with  actual  or 

50  Mich.  401 ;   Dunnell  u.  Henderson,  23  Pugh  v.  Currie,  b  Ala.  (n.  s.)  446;  Burn- 

N.  J.  Eq.   174;   Buckley  v.  Buckley,   11  side  r.  Merrick,  4  Met.  641.     See  Buehan 

Sai^l'-^S.  „.    Sumuer,   2  Barb.   Ch.    165;  Smith  v. 

(l)  Goodburn  v.  Stevens,  5  Gill,  1 ;  Tarlton,  2  Barb.  Ch.  236 ;  McGuire 
Greene  v.  Greene,  1  Hamm.  244;  Rich-  r.  Ramsey,  4Eng.  (Ark.)  518;  Hoxie  v. 
ardson  v.  Wyatt,  2  Desaus.  471  ;  Wool-  Carr,  1  Sumner,  182.  In  the  case  of 
dridge  v.  Wilkins,  3  How.  (Miss.)  360,  Phillips  w.  Crammond,  2  Wash.  C,  C.  445, 
371  ;  Bnrnside  v.  Merrick,  4  Met.  541  ;  Washington,  J.,  in  delivering  his  opinion,' 
Dyer  v.  Clark,  5  Met.  562.  Upon  the  said  :  "  The  general  principle  is,  that  if  a 
dissolution  of  the  partnership,  by  the  receiver,  executor,  factor,  or  trustee,  lay 
death  of  one  of  the  partners,  the  survivor  out  the  money  which  he  holds  in  his  fidii- 
has  an  equitable  lien  on  such  real  estate  ciary  character,  in  the  purchase  of  real 
for  his  indemnity  against  the  debts  of  the  property,  and  take  the  conveyance  to  him- 
firm,  and  for  securing  the  balance  that  self,  he  who  is  entitled  to  the  monev, 
may  be  due  to  him  from  the  deceased  which  has  been  thus  invested,  mav  follow 
partner  on  settlement  of  the  partnership  the  same,  and  consider  the  purchase  as 
accounts  between  them ;  and  the  widow  made  for  his  use,  and  the  purcliaser  a 
and  heirs  of  such  deceased  partner  have  trustee  for  him.  Upon  the  same  principle, 
uo  beneficial  interest  in  such  real  estate,  I  conceive  that  a  resulting  trust  would 
nor  in  the  rent  received  therefrom  after  arise  to  a  partnership  concern  in  lands 
his  death,  until  the  surviving  partner  is  purchased  by  one  of  the  partners,  and 
so  indemnified.  See  Simpson  v.  Leech,  86  paid  for  out  of  the  joint  funds."  But  the 
111.  286 ;  Howard  ;■.  Priest,  5  Met.  582 ;  partner  has  no  interest  in  the  estate  pur- 
Peck  r.  Fisher,  7  Cush.  386 ;  Arnold  v.  chased  in  his  copartner's  name,  unless  it 
Wainwright,  6  Minn.  358 ;  Smith  v.  Smith,  was  intended  or  used  for  partnership  pur- 
5  Ves.  189.  poses.     Cox  v.  McBurney,  2  Sandf.  561. 

(m)  Pierce   o.  Trigg,  10  Leigh,  406  ; 

^  So  of  a  right  to  a  homestead  exemption.  Robertshaw  v.  Hanway,  52  Miss.  713. 
Mowry  v.  Bradley,  1 1  R.  I.  370,  was  to  the  effect  that  the  wife  of  a  partner  whose 
interest  in  the  firm  real  estate  was  simply  equitable  could  claim  dower  in  the  surplus 
proceeds  of  its  sale  after  payment  of  firm  debts.  In  England  and  Canada,  as  it  is 
now  held  that  real  estate  belonging  to  a  partnership  is  in  equity  reijarded  as  person- 
alty for  all  purposes,  a  widow  would  never  have  dower  in  the  surplus.  See  ante, 
p.  *150,  note  1. 

"  Cavander   v.  Bulteel,  9  Ch.  79;   McNeil   u.  Cong.   Soc.  66  Cal.  105;  Reeves  u. 
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constructive  notice  that  the  land  is  substantially,  although  not 
formally,  partnership  property,  holds  it  chargeable  with  the 
debts  of  the  partnprship ;  and  this  is  the  case  even  if  he  had  no 
knowledge  what  those  debts  were,  or  even  of  their  existence,  (o) 


SECTION   III. 

OF   THE   GOOD-WILL. 

The  good-will  of  an  establishment  is  considered,  at  least  for 
some  purposes,  as  partnership  property.^  Indeed,  in  case  of 
insolvency,  or  for  other  sufficient  reasons,  a  court  will  take  cog- 
nizance of  it,  as  a  valuable  property,  and  order  it  to  be  sold, 

(o)  Hoxie  V.  Carr,  1  Sumner,  182;  Rankin,  41  la.  35 ;  Lewis  ti.  Anderson,  20 
'Cavander  v.  Bulteel,  L.  R.  9  Ch.  79;  His-  Ohio  St.  281.'  See  Reynolds  v.  Ruckman, 
cock   11.  Phelps,  49  N.  Y.  97;   Hewitt  u.     35  Mich.  80. 

Ayers,  38  111.  418;  Divine  v.  Mitchum,  4  B.  Mon.  488;  "Whitney  v.  Gotten,  53  Miss. 
689  ;  Priest  o.  Chouteau,  85  Mo.  398  ;  Matlack  i\  James,  13  N.  J.  Eq.  126 ;  Hiseock  v. 
Phelps,  49  N.  Y.  97  ;  Ross  v.  Henderson,  77  N.  C.  170;  Norwalk  Bank  v.  Sawyer,  38 
Oliio  St.  339 ;  Bergeson  v.  Richardott,  55  Wis.  129.  In  Pennsylvania  lien  creditors 
also  are  entitled  to  priority  over  the  equities  of  partners  or  firm  creditors  in  land  not 
appearing  on  the  records  to  be  partnership  property.     Shafer's  Appeal,  106  Pa.  49. 

1  The  value  of  the  good-wil]  is  the  advantage  secured  in  succeeding  to  the  business 
without  reference  to  excluding  any  other  person  from  the  same  business.  Mcltvaine, 
J.,  in  Rammelsberg  v.  Mitchell,  29  Ohio  St.  22,  54.  And  see  Harrison  v.  Gardner,  2 
Madd.  198.  The  good-will  is  considered  a  part  of  the  partnership  property,  and  will 
be  included  in  its  sale.  Sheppard  v.  Boggs,  9  Neb.  257 ;  Boon  v.  Moss,  70  N.  Y.  465. 
It  was  indeed  held  in  Hammond  v.  Douglas,  5  Ves.  539,  that  on  the  death  of  a  part- 
ner, the  survivors  became  entitled  to  the  good-will  to  the  exclusion  of  the  estate  of  the 
deceased  partner.  And  see  Lewis  v.  Langdon,  7  Sim.  421.  This  was  doubted  in 
Crawshay  u.  Collins,  15  Ves.  218,  227,  and  cannot  now  be  regarded  as  law.  Wedder- 
burn  V.  Wedderburn,  22  Beav.  84 ;  Smith  v.  Everett,  27  Beav.  446 ;  Hall  v.  Barrows,  4 
De  G.  J.  &  S.  150;  Dougherty  v.  Van  Nostrand,  Hoff.  Ch.  68. 

Where  a  retiring  partner  lias  sold  his  share  of  the  business  and  good-will  he  may 
carry  on  the  same  business  in  the  same  place  in  the  absence  of  an  agreement  to  the 
contrary,  and  may  deal  with  customers  of  the  old  business.  Leggott  v.  Barrett,  15 
Ch.  D.  306;  Pearson  v.  Pearson,  27  Ch.  D.  145;  Vernon  w.  Hallam,  34  Ch.  D.  748; 
Porter  v.  Gorman,  65  Ga.  11  ;  Wiley  v.  Baumgardner,  97  Ind.  66;  Hoxie  v.  Chaney, 
143  Mass.  592  ;  McCord  v.  Williams,  96  Pa.  78.  It  was  held  in  Ginesi  v.  Cooper,  14 
Ch.  D,  596,  that  it  was  not  allowable  to  deal  with  such  customers,  but  this  case  is 
overruled  by  the  later  English  decisions  cited  above.  A  retiring  partner  who  has 
sold  his  share  of  the  business  and  good-will  may  not,  however,  solicit  customers  of  the 
old  business  to  deal  with  him.  Labouehere"('.  Dawson,  13  Eq.  322 ;  Hookham  u. 
Pottage,  8  Ch.  91 ;  Leggott  v.  Barrett,  15  Ch.  D.  306 ;  Moreaa  v.  Edwards,  2  Tenn. 
Ch.  347.  See  also  Dwight  v.  Hamilton,  113  Mass.  175.  In  Pearson  v.  Pearson,  27 
Ch.  D.  145  ;  and  in  Vernon  v.  Hallam,  34  Ch.  D.  748,  it  was  held  that  even  such  solici- 
tation would  not  be  enjoined. 

The  assignment  of  the  good-will  carries  the  exclusive  right  to  use  the  name  of  the 
old  firm.  I^evy  v.  Walker,  10  Ch.  D.  436 ;  Doake  v.  Dodsworth,  4  Kan.  159 ;  Rogers 
i>.  Taintor,  97  Mass.  291  ;  Carmichel  o.  Latimer,  11  R.  I.  395.  But  to  give  this  right 
it  is  necessary  that  there  should  be  an  express  assignment  of  the  good-will  Gray  v. 
Smith,  43  Ch.  D.  208. 
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*  and  restrain  partners  from  pursuing  a  course  which  would  *  154 
destroy  its  value,  (p) 

In  one  English  case,  a  distinction  was  taken  between  profes- 
sional partnerships,  in  which  the  pecuniary  value  of  the  good- 
will was  recognized,  and  commercial  partnerships,  in  which  it 
was  intimated  that  the  rule  might  be  otherwise,  (q)  i  But  we 
doubt  the  value  of  the  distinction. 

If  the  good-will  could  not  be  attached,  it  might  still  be  assigned 
for  the  benefit  of  the  creditors.  Perhaps  it  would  pass  to  the 
assignees  of  a  bankrupt  or  insolvent,  by  operation  of  law;  but 
not  so  as  to  carry  with  it  any  obligation  of  further  labor  or 
responsibility  on  the  part  of  the  insolvent,  to  make  the  good-will 
available,  (r) 


SECTIOlSr  IV. 

OF  THE  DELECTUS  PERSONAEUM. 

The  partnership  must  be  voluntary ;  and  therefore  no  partner 
and  no  majority  of  partners  can  introduce  a  newmember  without 
the  consent  of  the  others.  The  delectus  personarum  is  always 
preserved,  and  if  one  partner  sells  out  his  interest  in  the  firm,  this 
works  a  dissolution  of  the  partnership,  which  can  only  be  renewed 
by  the  agreement  of  all.  But  such  transfer  may  be  made  by  a 
partner,  and  will  give  to  a  bona  fide  purchaser  all  the  right  of  the 
partner  selling  out,  to  his  share  of  the  surplus  upon  a  set- 
tlement, (s)  *And  he  may  have  a  suit  in  equity  for  his  *155 
share  of  the  profits,  {t) 

ip)  Williams  v.  Wilson,  4  Sandf.  Ch.  consent  of   the   directors    and   treasurer) 

379.  being   made   without   their    assent,  does 

(7)  Farr  v  Pcarce,  3  Madd.  70.  not   make   the    assignee    a    partner,    or 

(r)  Dougherty  v.  Van  Nostrand,  Hoff.  enable   him   to  bring  a  bill  in  equity  to 

Ch.  68.  compel  the  partners    to   account.     King- 


Is)  Gilmore  v.  Black,  2  Fairf.  488 
Griswold  v.  Waddington,  15  Johns.  82 
Moddewell    v.    Keever,    8    W.  &  S.  63. 


man  v.  Spurr,  7  Pick.  235.  Parker,  C.  J., 
said :  "  It  is  a  settled  principle,  that  a 
company    or     co-partnership    cannot    be 


The  assignment  of  shares  in  the  stock  of  compelled  to  receive  a  stranger  into  their 

an  unincorporated    company,   the   certifi-  league.      These  associations  are  founded 

cates  of  which  contained  a  provision  that  in  personal  confidence  and  delectus  person- 

they  should  not  be  assigned  without  the  arum.     It  is  even  held,  that  an  executor 

(()  Mathewson  v.  Clarke,  6  How.  122,  141. 


'  See  also  as  to  good  will  in  professional  partnerships,  Austen  v.  Boys,  2  De  G.  & 
J.  626 ;  Arnndell  w.  Bell,  52  L.  J.  Ch.  537 ;  s.  c.  49  L.  T.  345 ;  Morgan  0.  Schuyler, 
79  N.  Y.  490. 
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An  assignment  to  trustees  for  the  benefit  of  the  creditors  does 
not  make  the  creditors  partners,  and  though  the  assignment  pro- 
poses that  the  busiaess  shall  be  carried  on  by  the  assignees  to 
make  the  profits  for  the  benefit  of  the  creditors,  if  they  exercise 
no  control  or  direction  in  the  management  of  the  business,  it 
seems  by  the  latest  decisions  that  they  will  not  be  regarded  as 
partners  therein,  as  to  third  parties;  the  proper  test  in  such  a 
case  being  whether  the  person  by  whom  the  business  is  actually 
carried  on,  acts  only  in  the  capacity  of  agent  for  those  to  whose 
benefit  the  profits  are  to  accrue,  (u) 


SECTION  V. 

HOW    A    PARTNERSHIP  MAY    BE    FORMED. 

A  partnership  may  be  formed  by  deed,  or  by  parol ;  and  with 
or  without  a  written  agreement,  {v)  ^    And  whatever  be  the  arrange- 

or  heir  ot  one  of  the  members  does  not  parties.     Hickman  i'.  Cox,  18  C.  B.  617; 

become  a  member,  unless  by  consent  or  Brundred  v.  Muzzy,  1  Dutcher,  268, 

by  the  terms  of  the  compact."     Compare  (o)  Owen,  Ex  parte,  4  De  G.  &  S.  351 ; 

this  case  with  Alrord   p.  Smith,  5  Pick.  Smith    v.  Tarlton,   2   Barb.    Ch.   336.  — 

232.      See  Murray   v.  Bogert,   14  Johns.  Although   ordinary  partnerships  may  be 

318;   Marquand   v.    N.  Y.    Man.    Co.  17  formed    without    any    written    contract, 

Johns.   535.     That  no  partner  can  be  in-  and  the  acts  and  words  of  the  parties  are 

troduced    by    mere  sale    and  transfer  to  ordinarily  sufficient  for  that  purpose,  yet 

him  of  a  partner's  interest,  see  Mathew-  if  the  object  of  the  company  lie  to  specu- 

son  V.  Clarke,  6  How.  122;  Mason  v.  Con-  late  iu  the  purchase  and  sale  of  land,  the 

nol,  1  Whart.    381  ;   Putnam  r.  Wise,  1  positive  rules  of  law  and   the  Statute  of 

Hill  (N.  Y.),  234.      See  also  Channel  v.  Frauds  require  the  partnership  agreement 

Fassitt,  16  Ohio,  166  ;  Crawshay  v.  Maule,  to  be  in  writing,  and  a  court  of  equity  will 

1   Swanst.  508 ;  Treadwell  u.  Williams,  9  not  enforce  a  parol   contract  for  such  a 

Bosw.  649.  purpose.     Smith  v.  Bnrnhara,  3  Sumner, 

(ii)  Janes  v.  Whitbread,  11  C.  B.  406  ;  435 ;  Henderson  r.  Hudson,  1  Munf.  510 ; 

Co.Ttes  B.  Williams,  7  Exch.  205.     Wheat-  Ridgway's  App.  15  Penn.  177.      But  this 

croft  V.  Hickman,  Cox  v.  Hickman,  8  H.  is  said  in  a  late  case  to  apply  only  to  the 

L.  Cas.  268,  in  which  cases  it  was  held  contract  between  the  parties,  and  that  as 

that  a  deed  of  assignment  to  trustees  of  a  to  third  persons  the  partnership  may  be 
deljtoi's  property  for  the  purpose  of  car-  ^  proved  like   any  other.      In  re  Warren, 

rying    on  his  busiuess,  and  after  paying  Davies,  320.     And  see  Dale  v.  Hamilton, 

all  costs  .and  charges  thereof,  of  dividing  5   Hare,  369;  Essex  r.  Essex,  20  Beav. 

the  residue  of  the  net  profits  among  his  442;    Holmes    v.    McCray,    51    Ind.    358; 

creditor.-!  m  payment  of  their  debts,  made  Richards  v.  Grinnell,  63  la.   44  ;  Carr  i-. 

the    cieditors    who    executed    the    deed,  Learitt,  54  Mich.  540;  Snyder  y.  Wolford, 

partners    in    the    business    as    to     third  33   Minn.  175 ;  Hunter  u.  Whitehead,  42 

^  As  to  whether  a  partnership  is  created,  depends  upon  the  meaning  of  the  parties 
as  expressed  in  the  agreement.  Ross  v  Parkyns,  L.  R.  20  Eq.  331  ;  Ex  parte  Tennant, 
6  Ch.  D.  303;  Ratzer  v.  Ratzer,  1  Stewart,  136;  Chapman  !'.  Eames,  67  Me.  452. 
Aia  executory  agreement  to  form  does  not  create  a  partnership.  Doyle  c,  Bailey, 
75  111.  418;  Lucas  v.  Cole,  57  Mo.  143;  Haskins  ».  Burr,  106  Mas3."48;  Irwin  r. 
Bidwell,  72  Penn.  St.  244 ;  Baldwin  v.  Burrows,  47  N.  Y.  199.  See  Beckford  c.  Hill, 
124  Mass.  588  ;  Cooley  v.  Broad,  29  La.  An.  345.  —  K. 

164 


CH.  xn.] 


PARTNERSHIP. 


156 


ment  be'tween  the  parties,  one  who  holds  himself  out,  or  permits 
himself  to  be  held  out  as  a  partner,  is  liable  as  such,  (w) 

The  law  will  *not  give  effect  to  an  agreement  to  form  *  156 
a  partnership  for  illegal  transactions  or  purposes,  (w)  i 
An  action  cannot  be  maintained  for  the  breach  of  an  agreement  to 
become  a  partner,  unless  the  terms  of  the  intended  partnership 
were  specific  and  are  clearly  proved,  {x)  But  where  a  partner  in 
an  existing  firm  agreed  that  a  certain  person  should  be  received 
as  a  partner  in  that  firm,  it  was  held  that  an  action  might  be 
maintained  for  a  breach  of  that  agreement,  and  some  uncertainty 
in  the  terms  of  the  agreement  was  not  a  sufficient  defence,  (y) 

A  partnership,  in  general,  is  constituted  between  individuals, 
by  an  agreement  to  enter  together  into  a  general  or  a  parti- 
cular business,    and  share  the  profits  and  the  losses  thereof,  (z) 


Mo.  524  ;  Williams  v.  Gillies,  75  N.  Y.  197. 
—  If  articles  of  partnership  exist,  a  credi- 
tor of  the  firm  may  still  prove  the  part- 
nership by  parol.  Griffin  v.  Doe,  12  Ala. 
783.  But  the  evidence  of  a  partnership 
must  be  submitted  to  the  jury.  Drake  v. 
Elwyn,  1  Gaines,  134.  For  the  e-vistence 
of  a  partnership  or  joint  connection  is  a 
question  of  fact.  Beecham  v.  Dodd,  3 
Harring.  485.  Whether  the  terms  of  the 
agreement  and  the  facts  as  found  by  the 
jury  constitute  a  partnership,  is  a  ques- 
tion of  law.  Id. ;  Everiit  u.  Chapman,  6 
Conn.  347  ;  Terrill  v.  Richards,  1  Nott  & 
McC.  20;  Gilpin  u.  Temple,  4  Harring. 
190. 

{m]  Moss  V.  Jerome,  10  Bosw.  220. 

(w)  Armstrong  v.  Lewis,  2  Cr.  &  M. 
274 ;  Ewing  r.  Osbaldiston,  2  Myl.  &  C. 
53.  But  where  two  persons  carried  on 
the  business  of  pawnbrokers  under  a 
deed  of  partnership ;  and  the  business 
was  conducted  solely  in  the  name  of  one, 
and  he  only  was  licensed :  Semble,  that 
although  the  parties  might  have  made 
themselves  liable  to  penalties  imposed 
by  the  statute  39  &  40  Geo.  III.,  c.  99, 
yet,  that  it  being  no  part  of  the  contract 
to  carry  on  the  partnership  in  such  a  man- 
ner as  to  contravene  the  law,  the  contract 
was  not  void.  If,  however,  a  collateral 
agreement  so  to  conduct  the  partnership 
had  been  proved,  Its  illegality  would  have 
prevented  either  party  from  acquiring  any 
right  under  the  partnership. 


(x)  Figes  V.  Cutler,  3  Stark.  139.  In 
an  action  for  breach  of  agreement  to 
enter  into  a  partnership,  a  plea  of  dis- 
honest conduct  by  the  plaintiff  iu  his 
previous  partnership  relations,  is  no  de- 
fence. Andrews  v.  Carstin,  100  Eng. 
C.  L.  444. 

(//)  McNeill  V.  Eeid,  9  Bing.  68.  Tin- 
dal,  C.  J.,  said :  "  The  other  point  for 
our  consideration  under  tliis  head  of  objec- 
tion is,  that  the  contract  is  too  vague,  too 
uncertain,  as  to  the  term  of  partnership, 
amount  of  capital  to  be  contributed,  and 
the  like,  to  be  the  subject  of  estimate  by 
a  jury.  But  is  that  a  correct  statement 
of  the  evidence  'i  It  is  plain  that  the 
plaintiff  considered,  and  that  the  defend- 
ant led  him  to  consider,  that  he  was  con- 
tracting for  a  fourth  part  of  the  defendant's 
business,  in  the  room  of  Muspratt,  who 
had  quitted  it ;  and  that  both  the  defend- 
ant and  his  agent,  Carstairs,  knew  the 
precise  extent  and  value  of  such  an  inter- 
est. That  being  so,  the  case  is  clear  of 
the  difficulty  which  arose  In  Figes  v. 
Cutler,  where  the  evidence  was  too  indis- 
tinct to  enable  the  jury  to  come  to  any 
conclusion.  It  is  unnecessary  to  advert 
to  the  cases  in  equity,  because  this  is  not 
a  proceeding  to  enforce  performance  of 
a  contract,  but  to  obtain  damages  for  the 
breach  of  it." 

(z)  Langdale,  ex  parte,  18  Ves.  300. 


1  A  partner  in  an  unlawful  business  is  without  remedy  against  his  co-partners, 
Snell  V.  Dwight,  120  Mass.  9  ;  Dunham  o.  Presbv,  ib.  285;  Lane  v.  Thomas,  37  Tex. 
157;  Watson  v.  Murray,  8  C.  E.  Green,  257  ;  In  re  South  Wales,  &c.  Co.  2  Ch:  D. 
763 ;  although  an  account  may  be  had  of  that  portion  of  a  firm's  business  that  may 
be  legal,  Anderson  v.  PoweU,  44  la.  20.  —  K. 
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*  157    But  *the  mere  sharing  of  profits,  without  any  connection 

whatever  in  the  business,  is  not  enough  to  constitute  a 
partnership,  (a)  Thus,  if  one  firm  agrees  with  another,  that  each 
shall  continue  and  carry  on  its  own  business  independently,  but 
that  the  profits  and  losses  of  each  firm  shall  be  divided  between 
the  two,  the  two  firms  do  not  enter  into  partnership,  nor  do  the 
members  of  one  of  the  firms  become  partners  with  the  members 
of  the  other.  (6)  There  need  not,  however,  be  a  community  of 
interest  in  the  property,  if  there  be  in  the  profits,  and  some  con- 
nection in  the  business,  (c)  ^  But  the  setting  apart  of  a  portion  of 
the  profits  to  pay  the  debt  of  a  third  person,  does  not  make  him 
a  partner,  (d)  So  too,  a  joint  purchase,  but  for  the  purpose  of 
distinct  and  separate  sales  by  each  party  on  his  own  account, 
does  not  constitute  the  purchasers  partners,  (e)  And  this,  however 
unequal  the  shares  may  be,  and  even  if  one  of  the  parties  has  no 
direct  interest  or  property  in  the  capital  of  the  firm.  If  one  party 
furnishes  material  at  a  certain  price,  and  another  manufactures  it 
at  a  certain  price  and  has  charge  of  the  selling  of  the  articles,  the 
two  dividing  the  profits,  this  does  not  make  them  partners,  as 
between  themselves,  (ee)  The  cases  are  quite  numerous  which 
turn  upon  the  question  what  facts  suffice  to  create  a  liability  as  a 
partner.  They  are  determined  by  the  special  circumstances  of 
each  case,  and  it  is  difficult  to  draw  general  rules  from  them,  (ef) 
In  the  absence  of  specific  stipulations  or  controlling  evidence, 
the  presumption  of  law  is,  that  the  partners  share  the  profits 
equally.  (/) 

The  articles  may  provide  or  omit  a  period  for  the  continuance 
of  the  partnership.  But  if  such  a  period  be  provided  and  the 
time  expires,  and  then  the  partnership  is  renewed  by  agreement, 
it  has  been    held    that    the    new  partnership    is    founded   upon 

(a)  Merrick   v.   Gordon,   20  N.  Y.   (6  {ee)  Hitchings  w.  Ellis,  12  Gray,  449. 

Smitli)  93 ;   Fawcett    v.    Osborn,   32   111.  (ef)  The    following   are   receiit   iuter- 

4U  ;  Morgan  w.  Stearns,  41  Vt.  397.  esting   cases  on  this   question:    Pratt   t-. 

(6)  Smith    V.    Wright,    5    Saiidf.    113.  Landon,     12     Allen,     544;     Emmous    v. 

And   see  I'attison   <i.  Blanehard,  1  Seld.  Westfleld   Bank,   97   Mass.  230 ;  Merwin 

186.  V.  Playford,  3  Kob.  702;  Strong  ;..  Place, 

(c)  Briggs  V.  Vanderbilt,  19  Barb.  222  ;  4  Rob.  385. 
Ellsworth  ».  Tartt,  26  Ala.  133 ;  MiUer  v.  (/')  Peacock  i>.  Peacock,  16  Ves.   49  ; 

Price,  20  Wis.  117.  Earrar  v.  Beswick,  1  Mo.  &  R.  ,527  ;  Gould 

{d)  Drake  v.  Ramsay,  3  Rich.  L  37.  v.  Gould,  6  Wend.  263.     But  see  Thomp- 

(e)  Bauchor    v.   Cilley,   38    Me.    553;  son    u.    Williamson,    7   Bligh,  432.      See 

StoaUings  v.  Baker,  15  Mo.  481.  Story,  Part.  §  24,  ad  Jin.  note. 

In  the  absence  of  agreement  the  presumption  is  that  there  is  community  of 
interest  m  both  property  .and  profit  and  loss.  Robinson  u.  Ashton,  L.  R.  20  Eq.  25  ; 
Whitcomb  I'.  Converse,  119  Ma,ss.  38;  Citizens'  Ins.  Co.  v.  Doll,  35  Md.  89-  Flagg 
V.  Stowe,  85  III.  154;  Knight  ti.  Ogden,  2  Tenn.  Ch.  473;  Hankey  o.  Becht,  25  Minn. 
212.     See  Syers  c.  Syers,  1  App.  Cas.  174. —  K. 
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the  same   terms   as   the   old   one,   in   the  absence  of  opposing 
testimony,  {g) 

*  It  is  certain  that  persons  may  be  copartners  as  to  third  *  158  , 
parties,  and  brought  within  all  the  liabilities  of  partner- 
ship as  to  them,  who  are  not  partners  between  themselves,  {h)  For 
whether  they  are  partners  as  between  themselves  is  determined 
chiefly  by  reference  to  their  own  intention ;  but  whether  they  are 
partners  in  respect  to  third  parties  is  determined  by  a  considera- 
tion of  this  intention,  and  also  of  that  actual  participation  of 
profits  which  is  held  to  require  of  them  to  participate  in  the 
losses,  because  it  diminishes  the  fund  from  which  the  losses  are 
to  be  paid  ;  (i)  ^  and  also  of  the  way  and  degree  in  which  the  person 

[g )  Dickinson  v.    Survivors   of    Bolds  their  contract  as  a  partnership,  and  have 

&  Rhodes,  3  Desaus.  501 .  so  held  themselves  out  to  the  world,  it  is 

(A)  if  parties  are  so  associated  in  busi-  unnecessary  to  put   a  construction  upon 

ness  as  to  make  them  partners  with  re-  the   written  contract,  as   between   them- 

spect  to  third  persons,  but  expressly  agree  selves  and  others.     Stearns  v.  Haven,  14 

that  a  partnership  shall   not   exist,  they  Vt.  540.     See  also  Drennen  v.  House,  41 

are  not  partners  as  between  themselves.  Penn.  St.  30. 

GiU  V.  Kuhn,  6  S.  &  R.  333  ;  Heskith  v.  (j)  As  to  what  participation  of  profits 

Blanchard,    4    East,    144.     If,    however,  makes  one  a  partner,  see  jn/ra,  u.  (m). 
parties   by  their   conduct,  have    treated 

'  This  statement  accurately  represents  the  law  as  it  stood  a  few  decades  ago.  From 
a  dictum  in  Grace  «.  Smith,  2  W.  Bl.  998,  the  doctrine  arose  that  one  wlio  took  a  share 
of  the  profits  of  a  business,  though  not  necessarily  a  partner  in  fact,  might  be  treated 
as  such  by  creditors  though  he  had  not  held  himself  out  as  a  partner  and  though  his 
credit  had  not  been  relied  on.  As  expressed  by  De  Grey,  J.,  in  the  case  just  cited  : 
"  Every  man  who  has  a  share  of  the  profits  of  a  trade  ought  also  to  bear  his  share  of 
the  loss.  If  any  one  takes  part  of  the  profits,  he  takes  a  part  of  the  fund  which  the 
creditor  relies  on  for  payment."  Waugh  u.  Carver,  2  H.  Bl.  235,  is  the  leading  case 
illustrative  of  this  doctrine,  and  other  cases  of  similar  point  are  Cheap  v.  Cramond,  4 

B.  &  Aid.  663  ;  Gilpin  v.  Enderbey,  5  B.  &  Aid.  954 ;  Barry  v.  Nesham,  3  C.  B.  641 ; 
Heyhoe  v.  Burge,  9  C.  B.  431. 

In  1860,  however,  the  House  of  Lords  in  effect  overthrew  this  doctrine  and  over- 
ruled these  cases  by  its  decision  in  Cox  v.  Hickman,  8  H.  L.  C.  268.  And  the  last- 
named  case  and  those  which  have  followed  it  have  clearly  established  in  England  that 
no  one  who  is  not  actually  a  partner  can  be  treated  as  such  by  third  persons  unless,  by 
holding  himself  out  as  a  partner  or  consenting  to  others  doing  so,  he  has  subjected 
himself  to  an  estoppel.     Kelshaw  v.  Jukes,  3  B.  &  S.  847 ;  Bullen  v.  Sharp,  L.  R  1 

C.  P  86  •  MoUwo  V.  The  Court  of  Wards,  L.  R.  4  P.  C.  419  ;  Ex  parte  Tennaut,  6  Ch. 

D.  303  ;  Dean  o.  Harris,  33  L.  T.  Eep.  639  ;  Meyer  v.  Shacher,  38  L_  'P  Rep,  97  ; 
Kelly  V.  Scotto,  42  L.  T.  Rep.  827  ;  Badeley  v.  Consolidated  Bank,  38  Ch.  D.  238. 

And  in  this  country  in  recent  cases  the  courts  have  very  generaUy  approved  and 
followed  the  doctrine  of  Cox  v.  Hickman,  and  the  later  English  cases.  Meehan  v. 
Valentine,  145  U.  S.  6U  ;  Culley  v.  Edwards,  44  Ark.  423  ;  La  Fevre  y.  Castagnio, 
5  Col.  564 ;  Vinson  v.  Beveridge,  3  MacA.  (D.  C.)  597  ;  Smith  i'.  Knight  71  111.  1 48  ; 
Chaffraix  v.  Lafitte,  30  La.  An.  631  ;  Beecher  v.  Bush,  45  Mich  188 ;  Colwell  u.  Bnt- 
ton,  59  Mich.  350 ;  Kellogg  Newspaper  Co.  v.  Farrell,  88  Mo.  594  ;  Parchen  v 
Anderson,  5  Mont.  438  ;  Eastman  v.  Clark,  53  N.  H.  276  ;  Wild  v.  Davenport  48  K 
J.  L.  129  Central  City  Bank  v.  Walker,  66  N.  Y.  424;  Richardson  ^-  Hughitt,  76 
N.  Y.  55 ;  Eager  v.  Crawford,  76  N.  Y.  97  ;  Curry  v.  Fowler,  87  N  Y.  33 ;  Cassidy -v 
Hall,  97  N,  Y  159  ;  First  Bank  v.  Gallaudet,  122  N.  Y.  655  657  ;  Harvey  ";  Childs^  28 
Ohio  St.  319  ;  Hart  v.  Kelley,  83  Pa.  286  ;  Boston,  &c.  Smelting  Co.  "-Smith  13  K.  1. 
27  Buzard  v.  First  Bank,  67  Tex.  83  ;  Chapline  ..  Conant,  3  W.  Va.  507=  Darling - 
Be  Ihouse,  19  U.  Can.  Q.  B.  268. -McDonnell  v.  Battle  House  Co.  67  Ala.  90  ;  Parker 
rCanfield,  37  Conn.  250 ;  Morgan  v.  Farrel,  58  Conn.  413,  422,  seem  contra.  See  also- 
Hackett  u.'stanley,  115  N.  Y.  625- 
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ought  to  be  charged  as  partner  has  been  held  out  to  the  world  as 
such,  so  that  the  person  seeking  to  charge  him  had  good  reason 
to  believe  a  debt  of  the  partnership  carried  with  it  his  respon- 
sibility, {j) 

If  one  lends  money  to  be  used  by  the  borrower  in  his  business, 
the  lender  to  receive  interest,  and  in  addition  thereto  a  share  of 
the  profits  of  the  business,  a  question  may  arise  whether  he  is  a 
lender  on  usury  or  a  partner.  He  would  seem  indeed  to  be  both ; 
only  a  usurer  as  between  the  lender  and  borrower,  but  a  partner 
as  to  third  persons  ;  and  it  may  depend  upon  the  manner  in  which 
the  question  is  presented,  whether  the  character  of  a  usurer  is  to 
be  fixed  upon  him.      If  he  sues  the  borrower  for  repayment 

*  159    of  the  money,  it  seems  to  be  competent  *  for  the  borrower 

to  allege  in  his  defence  the  usurious  character  of  the 
loan,  (k)  But  if  a  third  party  who  is  a  creditor  of  the  borrower, 
upon  a  debt  which  has  arisen  in  the  business  in  which  the  money 
was  lent  to  be  used,  sues  the  lender  as  a  partner,  on  the  ground 
that  he  took  away  profits  to  which  the  creditor  might  look  for  his 
debt,  the  lender  will  be  held  as  such  partner,  and  it  is  not  com- 
petent for  him  to  set  up  his  contract  as  usurious,  for  he  may  not 
rest  his  defence  upon  his  own  wrong.  {I)  ^ 

A  question  has  frequently  arisen,  where  a  clerk,  agent,  or 
salesman  has  been  taken  into  partnership,  to  render  in  fact  the 
same  services  as  before,  or  a  person  received  to  render  such  ser- 
vices who  had  not  been  previously  employed,  upon  an  agreement 
that  the  services  shall  be  compensated  not  by  a  salary,  but  by  a 
share  of  the  profits.  Is  such  person  a  partner  as  to  third  parties  ? 
It  will  appear,  by  the  cases  cited  in  the  notes,  that  there  has 
been  some  uncertainty  upon  this  point.  From  many  of  the  cases 
it  would  seem  that  a  rule  of  this  kind  was  adopted  ;  namely,  that 
where  the  bargain  was  that  A  should  receive  for  his  services  one 
tenth  of  the  profits,  this  made  him  a  partner;  but  if  he  was  to 
receive  a  salary,   equal  in  amount  to  the  one-tenth  part  of  the 

(/)  Cottrill  «.  Vanduzen,  22  Vt.  511  ;  also  Gilpiu  v.  Enderby,  5  B.  &  Aid.  954; 

Gilpin  !'.  Temple,  4  Harring.  90  ;  Furber  s.  o.  5  Moore,  571. 

!'.  Carter,  11  Humph.  271;  Grieff  u.  Bon-         (/)  Grace    o.    Smith,    2   W.   Bl,    998; 

dousquie,  18   La.    An.    631;    Sherrod   v.  Morse  v    Wilson,  4  T.   1?.   35.'3 ;  Case  of 

Langdon,  21  la.  518.  Lane,   Eraser   &   Boylston,   cited    in    17 

(  k)  Morse  v.  Wilson,  4  T.  R.  3.53.    See  Vesey,  405,  Sumner's  edition.     See  Gib- 
son V.  Stone,  43  Barb.  285. 

1  This  is  not  now  generally  law.     See  p,  *  158,  note  1,  and  cases  cited. 

If,  however,  a  transaction  on  the  face  of  it  a  loan  is  colorably  made  for  the  purpose 
of  constituting  a  partnership  in  effect  while  evading  the  liabilities  of  that  relation,  the 
parties  will  be  held  as  partners.  Pooley  v.  Driver,  5  Ch.  D  458  ;  Rx  pane  Mills,  8 
Oh.  n.  569;  Badeley  v.  Consolidated  Banlt,  34  Ch.  D.  536;  .'SS  Ch.  D.  238;  Adam  v. 
Newbigging,  13  Ap  Cas.  316;  Kosenfield  d.  Haight,  53  Wis.  260. 
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profits,  this  did  not  make  him  a  partner.  Tliis  rule  is  somewhat 
technical,  but  not  altogether  so,  and  would  doubtless  be  applied 
to  such  a  contract  now,  if  the  words  used  were  not  accompanied 
by  other  language,  or  by  facts  which  required,  or  at  least  justi- 
fied a  different  interpretation.  Whether  a  person  were  a  partner 
with  others,  should  be  determined  in  this  as  in  other  cases  by  a 
consideration  of  their  intention,  and  of  the  way  in  which  the 
alleged  partner  was  held  forth  to  the  public,  and  the  interest  and 
power  he  had  in  or  over  the  fund  to  which  the  creditors  of  the 
partnership  could  look  for  their  security.  "Where  A  employs 
B,  and  agrees  to  give  him,  in  lieu  of  wages,  or  by  way  of  wages, 
a  certain  proportion  of  A's  profits,  this  need  not  give  B  any  right 
to  control  the  business  or  interfere  therein  in  any  way. 
They  are  not  *  then  necessarily  partners,  because  there  is  *  160 
no  reciprocity  between  them  :  unless  some  other  sufficient 
reason  exists  for  so  treating  them.  But  the  reason  usually  alleged 
as  that  for  which  he  who  shares  in  the  profits  is  held  liable  as  a 
partner  for  the  debts,  namely,  that  he  has  diminished  the  fund 
from  which  the  debts  are  to  be  paid,  seems  to  be  regarded  as  not 
applicable  to  one  who  takes  wages,  though  they  may  be  measured 
by  the  profits ;  and  if  this  is  the  bargain  in  fact,  the  manner  of  its 
expression  would  seem  not  to  be  material.  It  is  certain  that 
while  the  salesman  took  a  thousand  dollars  a  year  as  wages  for 
his  services,  this  did  not  make  him  a  partner.  The  fund  to  pay 
debts  grew  up  in  some  measure  from  his  services,  and  he  was 
entitled  to  be  paid  out  of  it  for  them ;  and  if  he  now  has,  instead 
of  a  fixed  salary,  a  share  of  the  profits,  it  might  still  be  clear  from 
the  contract  and  circumstances,  that  the  arrangement  was  intended 
not  to  pay  him  more  than  his  services  were  worth,  but  only  to 
make  his  wages  dependent  in  some  degree  upon  his  services,  and 
so  to  stimulate  him  to  make  the  profits,  or  the  general  fund  to 
which  the  creditors  must  look,  as  large  as  possible.  Lord  Eldon's 
reason  for  the  rule  seems  to  be,  "  that  where  the  salesman  has  an 
amount  of  money  equal  to  one-tenth  of  the  profits,  this  gives  him 
no  action  of  account,  and  therefore  he  is  not  a  partner ;  but  where 
he  is  to  receive  one-tenth  of  the  profits,  this  gives  him  an  action 
of  account,  and  therefore  makes  him  a  partner ; "  but  this  seems 
open  to  the  objection  that  the  question  of  partnership  is  prior, 
and  should  determine  the  right  of  account;  whereas  this  reason 
would  regard  the  right  of  account  as  prior,  and  determining 
the    question  of  partnership,  (m)     Lord  Eldon  says,    "  the  cases 

(m)  It  seems  to  be  well  settled,  that  a    business  a  salary,  e^ual  in   amount  to  a 
contract  to  pay  one  employed  in  certain     certain  proportion  of  the  profits,  will  not 
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*161    *have  gone  to  this  uicety, "  and  speaks  of  the  rule  above 
mentioned  as  settled ;  but  we  have  not  succeeded  in  find- 

*  162    ing  in  the  *  English  reports,  previous  cases  or  authorities 

which  can  be  regarded  as  establishing  this  rule.  And  we 
regard  it  as  now  an  established  rule  that  if  a  party  is  paid  for 
his  services  as  an  employee  of  the  firm,  whether  by  a  salary  or  a 
share  in  the  profits,  he  is  not  a  partner.  And  if  a  partner  has  a 
right  to  elect  a  salary  for  his  services  instead  of  a  share  of  the 
profits,  and  in  good  faith  elects  a  salary,  he  ceases  to  be  a 
partner,  {'inm) 

In  a  recent  English  case  it  is  said  that  the  test  to  determine 
the  liability  of  one  sought  to  bo  charged  as  a  partner,  is  whether 
the  trade  is  carried  on  in  his  behalf,  and  the  participation  of 
profits  such  as  to  establish  the  relation  of  principal  and  agent, 
between  the  person  taking  the  profits  and  those  who  carry  on  the 
business,  (mn)  ^     But  if  two  or  more  persons  carry  on  a  business, 

make    such    a   person    a    partner.     The  Ala.   215;    Wilkiuson   u.   Jett,    7    Leigh, 

question  uf  profits  is  o£  importance  only  115.     But  see  Hey  hoe   v.  Burge,  9  C.  B. 

in    determining    the    amount   of    salary.  4.31 ;   Taylor  v.  Terme,  3  Har.  &  J.  505 ; 

Neither   will  a   certain    .salary,   together  Everitt  v.  Chapman,  6  Conn.  351;   Brad- 

with  a  commission  of  a  certain  per  cent  ley    v.    White,    10    Met.    303.     See    also 

upon    the   profits,   make   the    receiver  a  Ambler  y.  Bradley,  6  Vt.  119;  Blanchard 

partner.     Miller  v.   Bartlet,    15   S.  &,  R.  i-.  Coolidge,  22  Pick.  151 ;  Denny  iv  Cabot, 

137;   Stuckcr  c.  Brockelbauk,  5  E.  L.  &  6  Met.  82;  Champion  y.  Bostick',  18  Wend. 

E.  67;   Dunham  v.  Rogers,  1   Barr,  255;  184.     Where  a  broker  bought  wheat  for 

Denny  v.  Cabot,  6  Met.  82 ;    Hodgman  v.  E.  &  H.  with   their  funds,  and  an  agree- 

Smitli,  13  Barb.  302;   Brockway  v.  Bur-  meot  is  made  between  the  three  that  the 

nap,  16  id.  309;   Atherton  v.  'I'ilton,  44  broker   shall   dispose   of  the   wheat,  and- 

N.  H.  452.     And  the  better  opinion  seems  that  the  profits  shall  be  equally  divided, 

now  to  be,  that  an  agreement  by  which  a  the   broker  is  neither   partner  nor  joint 

person  is  to  receive  a  certain  portion  of  the  owner  of  the  wheat.     Hanna  v.  Elint,  14 

profits  for  his  salari/,  does  not  constitute  Cal.  T3.     See   also   Holmes  r.  Porter,  39 

a   partnership,   such    person    having    no  Me.  157;  Chase  r.  Stevens,  19  N.  H.  465; 

specific  interest  in  the  profits  themselves,  Matthews  v.  Felch,  25   Vt.   536 ;   Pott  a. 

as   profits.     See   Loomis  v.   Marshall,   12  Eyton,  3  M.  G.  &  S.  32,  and  Heimstreet ;-. 

Conn.    69;    Burcle   v.   Eckart,    1    Denio,  Rowland,  5  Denio,  68.     See  also  Lafou  c. 

337  ;   s.  c.  3  Comst.  132 ;   Vanderburgh  v.  Chinn,  6  B.  Mon.  305  ;   Barrv  c.  Nesham, 

Hull,   20  Wend.   70;    Ogden   v.  Astor,   4  3  M.  G.  &  S.  641  ;    Conklin  'i\  Barton,  43 

Sandf.  311;   Newman   v.  Bean,  1   Foster  Barb.  435. 

(N.  H.),93;   Reed  v.  Murpliy,  2  Greene  (mm)  Bidwell   v.   Madison,    10    Minn. 

(Iowa),    574;    Goode    v.    .M'Cartnev,    10  13;   Parker  v.  Fergus,  43  111.  437. 

Tex.  193;   Glenn  v.  Gill,  2  Md.  1  ;  Drake  {mn)   Bullen  v.  Sharp,   L.  R.  1   C.    P. 

w.    Ramey,   3    Rich.   L.    37 ;    Bartlett    o.  86. 
Jones,  2   Strob.  471  ;    Hodges  v.  Dawes,  6 

1  It  being  stated  th.at  participation  in  profits  is  merely  cogent  evidence  of  partner- 
ship, Holme  i:  Hammond,  L.  R.  7  Ex.  218;  MoUwo,  &c.  Co.  v.  Court  of  Wards,  L. 
K.  4  P.  C.  419;  P.Mdey  o.  Driver,  5  Ch.  D.  458;  £.f  parte  Tennaut,  6  Ch.  D.  303; 
Harvey  r.  Childs,  28  ( )hio  St.  319 ;  Eastman  v.  Clark,  53  N.  H.  276. 

Where  both  profits  and  losses  are  to  be  shared  it  is  almost  conclusive  evidence  of 
partnership,  especially  if  there  is  a  capital  or  stock  which  is  owned  jointly  and  used  in 
the  business.  Beauregard  v.  Case,  91  U.  S.  134;  Autrey  v.  Frieze,  59  Ala.  587; 
McGiU  V.  Dowdle,  33  Ark.  311  ;  Harris  v.  Hillegass,  54  Cal.  463;  Morse  r.  Richmond, 
97  111.303;  Kuhn  r.  Newman,  49  la.  424 ;  Aultman  y.  Fuller,  53  In.  fiO;  Marsh  v. 
liussell,  66  N.  Y.  288;  Falkner  v.  Hunt,  73  N.  C.  571 ;  Jones  u.  Call  U3  N.  C.  170; 
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sharing  the  profits,  and  one  who  is  the  most  active  partner,  as 
salesman  or  the  like,  calls,  in  the  articles,  his  share  of  the  profits 
a  salary,  he  is  nevertheless  a  partner  as  to  third  persons ;  the 
rule  as  to  wages  or  salary  applying  only  to  those  who  are  strictly 
only  employed  by  the  firm,  {mo) 

It  is  sometimes  difficult  to  distinguish  between  partnership  and 
tenancy  in  common ;  and  this  question  is  often  important,  as 
determining  between  the  adverse  rights  of  the  creditors  of  the 
individual  owners,  and  those  of  persons  who  claim  as  partnership 
creditors.  In  general,  if  the  property  owned  jointly  is  so 
*  owned  for  the  purpose  of  a  joint  business,  and  is  so  used,  *  163 
and  the  profits  resulting  form  a  common  fund,  it  is  part- 
nership property ;  otherwise  not.  (w)  ^ 

(mo)  Brigham    v.   Clark,    100     Mass.  account  of  all,  or  the  shipment  was  made 

430.  in  the  names  of  all,  that  this  constituted 

(n)  Post  !'.  Kimberly,  9  Johns.  470;  them  partners  in  the  sense  of  a  joint 
Murray  v.  Bogert,  14  id.  318 ;  Hawes  interest.  They  mijjht  authorize  a  com- 
V.  Tillinghast,  1  Gray,  289.  Where  the  mon  agent  to  purchase  or  ship  goods 
owners  of  land  let  it,  agreeing  with  the  for  them  according  to  their  several 
occupiers  to  receive  one  half  of  the  grain,  and  separate  interests,  without  involving 
&c.,  in  consideration  of  the  occupancy,  the  themselves  in  a  joint  partnership  respon- 
owners  and  occupiers,  together  with  other  sibility.  In  mj;  judgment  there  was  no 
persons  whom  the  occupiers  admitted  to  community  of  interest  in  the  cargo,  as 
a  share  in  the  grain  in  consideration  of  partners.  It  appears  from  the  admis- 
their  doing  a  portion  of  the  farm  work,  sions  of  the  parties,  as  well  as  the  proofs, 
were  held  to  be  tenants  in  common  of  that  they  never  were,  nor  designed  to  be 
the  grain.  Putnam  v.  Wise,  1  Hill  (N.  partners ;  and  that  they  held  their  titles 
Y,),  2.i4  ;  Caswell  i'.  Districh,  15  Wend,  to  undivided  portions  of  the  cargo,  not  as 
379';  Walker  u.  Fitts,  24  Pick.  191 ;  Frost  a  common,  but  as  a  separate  interest. 
V.  Kellogg,  23  Vt.  308;  Case  v.  Hart,  11  They  were,  therefore,  tenants  in  common 
Ohio,  364 ;  Smyth  v.  Tankersly,  20  Ala.  of  the  cargo,  having  no  general  commu- 
212 ;  Jackson  v.  Robinson,  3  Mason,  138.  nity  of  the  profit  and  loss,  but  only  a  pro- 
A  and  B  were  tenants  in  common  with  portion  according  to  their  separate  inter- 
C  and  D  of  a  ship  in  certain  proportions,  ests.  If  either  had  died,  his  share  would 
and  purchased  a  cargo  by  an  agreement,  not  have  survived  to  the  others."  Hard- 
on  their  account  in  the  like  proportions  ing  v.  Foxcroft,  6  Greeiil.  76.  See  Thorn- 
for  a  voyage,  and  consigned  the  same  to  dike  v.  De  Wolf,  6  Pick.  124.  Where 
the  master  for  sale  and  returns ;  it  was  one  party  furnishes  a  boat  and  the  other 
held  that  they  were  tenants  in  common  sails  it,  an  agreement  to  divide  the  gross 
of  the  car™  and  not  partners.  Story,  earnings  does  not  constitute  a  j.artnership. 
J.-  "It  does  not  by  any  means  follow  Bowman  v.  Bailey,  10  Vt.  170;  Duryea 
because  the  purchase  was  made  for  the  0.  Whitcomb,  31  Vt.  395. 

Duryea  0.  Whitcomb,  31  Vt.  395.  And  it  is  immaterial  that  the  parties  expressly 
agree  that  there  shall  be  no  partnership.  Ex  parte  Delhasse,  7  Ch.  D.  511 ;  Moore  v. 
IJavis,  11  Ch.  D.  261.  .       ^        ».      ^  ,  .5     „f  „„ 

But  it  is  possible  that  there  should  be  community  of  profit  and  loss  and  yet  no 
partnership.  Walker  v.  Hirsch,  27  Ch.  D.  460;  Snell  v.  DeLand  43  111.  323;  Chaffra.x 
J-.Lafltte,  30  La.  An.  631;  Dwinel  v.  Stone,  30  Me.  384;  Monroe  e;.  Greenhoe,  54 
Mich.  9;  McDonald  v.  Matney,  82  Mo.  358;  Clifton  v.  Howard,  89  Mo^l92;  Osbrey  <^. 
Reimer,  51  N.  Y.  630;  Edwards  d.  Tracy,  62  Pa.  374;  Farrand  y  Gleason  56  Vt. 
623.     See  also  Nelms  v.  McGraw,  93  Ala.  245 ;  Demarest  v.  Koch,  129  NY  218- 

1  See  as  to  a  joint  ownership  of  land,  Letorey  v.  Korstal  ,  27  La.  An.  83  ;  Steward 
V.  Blakeway,  L.  JR.  6  Eq.  479;  L.  R.  4  Ch.  603 ;  as  to  a  joint  <'7"«;-^'''P  °*  ^/'^|'", 
boat,  Adams  v.  Carroll,  85  Penn.  St.  209 ;  Ward  ,,  Bodeman,  1  Mo.  App  2,2  See 
also  Quackenbush  ..  Sawyer,  54  Cal.  439;  Farmers'  Ins.  Co.  v  R°^-' ff  Oh>o  St  429. 

Farming  on  shares  does  not  constitute  a  partnership.     Tayloe  v.  Bush,  75  Ala.  432  , 
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SECTION  VI. 

OF   THE  EIGHT   OF   ACTION   BETWEEN   PARTNERS. 

It  is  generally  true  that  one  partner  cannot  sue  a  copartner  at 
law  in  respect  to  any  matter  growing  out  of  the  transactions  of 
the  partnership,  and  involving  the  examination  of   the  partner- 
ship accounts ;  (o)  because  courts  of  law  cannot  do  effectual 

*  164    *  justice  to  such  questions  and  interests,  and  resort  must 

be  had  to  courts  of  equity,  {p)     But  it  is  clear  that  a  partner 

(o)  Bovill    0.   Hammond,   6   B.    &   C.  wise  uuder  the  code  of  Indiana,  in  Heavi- 

149  ;  Brown  v.  Tapseott,  6  M.  &  W.  119 ;  low  v.  Heavilow,  29  Ind.  509. 
Lawrence  c.  Clark,  9  Daua,  257  ;  Stone  v.  ( p)  It  is  clear  that  one  partner  has  no 

Fouse,  3  Cal.  292 ;  Fisher  v.  Sweet,  67  right   of  action   against  a  co-partner  for 

Cal,  228;  Bennett  v.  "Woolfolk,   15  Geo.  money  or  labor  expended  for  the  benefit 

213;    Burns  >:  Nottingham,  60  111.  531  ;  of  the  concern.     See  Goddard  v.  Hodges, 

Lang  t;.  Oppenheim,  96  Ind.  47 ;  Seelye  i\  1  Cr.  &  M.  37  ;  Holmes  «.  Higgins,  1  B. 

Taylor,  32  La.  An.  1115;  Miner  v.  Lor-  &  C.   74;   Milburn   v.    Codd,   7   id.   419; 

man,  56  Mich.   212;   Ivy  v.  Walker,  58  Fromont     v.    Coupland,     2    Bing.    170; 

Miss.   253;   Arnold  «.  Arnold,   90  N.  Y.  Sadler   v.    Nixon,  5  B.  &  Ad.  936;  Pear- 

580;   Dowling   v.   Clarke,   13   R.I.    134.  son  y.  Skelton,  1  M.  &  W.  504 ;   Bevans  i'. 

This  question  is   considered   in   Lane   o.  Sullivan,  4  Gill,  383.     But  one  partner 

Tyler,  49    Me.   252,   and  in   Shattuck  v.  may  maintain  an   action  for  money  had 

Lawson,  10  Gray,  405,     It  is  held  other-  and  received  against   the   other  partner, 

Gardenhire  r.  Smith,  39  Ark.  280;  Robinson  v.  Haas,  40  Cal.  474  ;  Gurr  v.  Martin,  73 
Ga.  528;  Jeter  v.  Penn,  28  La.  An.  230.     See  also  Frout  v.  Hardin,  56  Ind.  165. 

Nor  fishing  on  shares.  Hurley  v.  Walton,  63  111.  260;  Holden  v.  French,  68  Me.  241. 

Nor  leasing  property  for  a  share  of  the  receipts.  McDonnell  v.  Battle  House  Co.  67 
Ala.  90  ;  Holmes  v.  Old  Colony  R.  R.  Co.  5  Gray,  58;  Beecher  u.  Bush,  45  Mich.  188; 
F"'arrand  u.  Gleason,  56  Vt.  633. 

And  for  other  cases  of  working  or  leasing  property  on  shares,  see  Barber  v.  Cazalis, 
30  Cal.  92  ;  Moore  u.  Curry,  106  Mass.  409 ;  Bridges  v.  Sprague,  57  JIo.  543 ;  Eastman 
...  Clark,  53  N.  H.  276. 

Members  of  a  defunct  corporation  are  not  liable  as  partners,  Central  Bank  v. 
Walker,  66  N.  Y,  424 ;  nor  are  members  of  an  incipient  or  defective  corporation. 
Blanchard  v.  KauU,  44  Cal.  440;  Stafford  Bank  v.  Palmer,  47  Conn.  443  ;  Planters', 
&c.  Bank  v.  Padgett,  69  Ga  159  ;  First  Nat.  Bank  v.  Almy,  117  Mass.  476  ;  Ward  v. 
Brigham,  127  Mass.  24;  N.  Y.  Iron  Mine  i\  Negaunee,  39  Mich.  644;  Central,  &c. 
Bank  «.  Walker,  66  N.  Y.  424;  Rowland  v.  Meader  Furniture  Co.,  38  Ohio  St.  269. 
And  see  Beeson  v.  Lang,  85  Pa.  197.  Contrary  decisions,  however,  are  Bigelow  v. 
Gregnrv,  73  111.  197 ;  Coleman  v.  Coleman,  78  Ind.  344 ;  Kaiser  v.  Lawrence  Bank.  56 
la.  i04';  Chaffe  v.  Ludeliiig,  27  La.  An.  607  ;  Martin  v.  Fewell,  79  Mo.  401 ;  Abbott 
V.  Omaha  Siiicliiiig  ( 'o.  4  Neb.  416.  It  has  been  held  that  if  the  officers  or  members 
of  such  an  iui])('riert  corporation  incur  obligations  in  the  name  of  the  corporation, 
knowing  them  to  be  invalid,  they  are  themselves  liable  as  partners.  Stafford  Bank  v. 
Palmer,  47  Conn.  443;  Nat.  Bank  of  Watertown  v.  Landon,  45  N.  Y.  410;  Ridenour 
V.  Mayo,  40  Oliio  St.  9.  But  this  form  of  remedy  seems  hardly  proper.  Trowbridge 
u.  Scudder,  11  Cush,  83,  86. 

Tlie  members  of  clubs  or  associations  which  have  not  for  their  object  pecuniary 
profit  are  not  partners,  in  re  St.  James  Club,  2  De  G.  M.  &  G.  383  ;  In  re  London 
Marine  Ins.  Assoc.  L  R.  8  I^q.  176;  Burt  o.  Lathrop,  52  Mich.  106;  Browji  v.  Stoer- 
kel,  74  Mich.  268  ;  Lafond  u.  Deems,  81  N.  Y.  507  ;  Devoss  v.  Gray,  22  Ohio  St.  159  ; 
Ash  V.  Guie,  97  Pa.  493.     See  Danbury  Cornet  Band  u.  Bean,  54  N.  H.  524. 
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may  sue  a  copartner  on  an  express  agreement,  and  perhaps  on  an 
iinplied  agreement,  to  do  any  act  not  involving  a  consideration 
of  the  partnership  accounts ;  (g)  or  on  an  express  promise  made 
before  the  partnership  began,  in  relation  to  advances  to  con- 
stitute the  capital  of  the  firm ;  (qq)  or  on  his  partner's  note  for 
advances  made  to  him ;  (qr)  or  for  damage  done  to  his  private 
property  which  was  used  by  the  firm,  (qs)     And  if  partners  finally 

for   money  received  to   the  separate  use  settlement  of  the  accounts  by  the   part- 

of  the  former,  and  wrongfully  carried  to  ners,  nor  an  express  promise  to  pay,  an 

the  partnership  account.      Smith  a.  Bar-  action   may   be   sustained.      And   if    the 

row,  2  T.  R.  476.     And  one  partner  may  partners  by  an  express  agreement  sepa- 

have  an  action  against  his  co-partner  for  rate  a  distinct  matter  from  the  partnership 

not  contributing  his  proportion  toward  the  dealing,  and  one  party  expressly  agrees 

common  stock.     Thus,  where  A  agrees  to  to  pay  the  other  a  specific  sum  for  that 

supply  B  with  a  manuscript  work,  to  be  matter   at   a  given   time,   an    action    of 

printed  by  B,  the  profits  of  which  are  to  assumpsit  will  lie  on  that  contract,  though 

be  equally  divided,  B  may  maintain  an  the   matter   arose  from   the    partnership 

action  against  A  for  refusing  to  supply  dealing.     Collumer  v.  Foster,  26  Vt.  754 ; 

tlie  manuscript.     This  is  not  an  action  for  Williams  y.  Henshaw,  11  Pick.  82.     Prob- 

partnership   profits,   but  for  refusing  to  ably  an  action  may  be  maintained  by  one 

contribute    the   labor   of    the   defendant,  partner  against  the  other,  for  a  balance 


towards  the  attainment  of  profits.  Gale 
i:  Leckie,  2  Stark.  107.  The  .'ame  prin- 
ciple was  adopted  in  Ellison  v.  Chapman, 
7  Blackf.  224.  See  also  Vance  v.  Blair, 
18    Ohio,    532.  —  The    American    courts 


due  him  out  of  the  partnership  transac- 
tions, if  there  be  but  a  single  item  to 
liquidate.  Musier  v.  Trumpbour,  5  Wend. 
274,  1  Stark.  78 ;  Meason  i\  Kaine,  63  Pa. 
335;  but  see  Bovill  u.  Hammond,  6  B.  & 


fully  recognize  the  doctrine  that  during     C.  149.     The  proposition  that  no  action 

can  be  maintained  at  law,  by  one  partner 
against  the  other,  except  to  recover  a 
final  balance,  must  be  taken  with  refer- 
ence to  the  facts  and  questions  arising  in 
those  cases  in  which  such  language  is 
used.  In  Smith  v.  Barrow,  2  T.  R.  478, 
Mr.  Justice  Butler  says :    "  One   partner 


the  existence  of  a  partnership,  or  even 
after  its  dissolution,  but  before  the  busi- 
ness is  wound  up,  and  the  final  balance 
ascertained,  no  action  at  law  will  lie  be- 
tween partners.  Haskell  v.  Adams,  7 
Pick.  59;  Williams  v.  Henshaw,  12  id. 
378;    Fanning   v.  Chadwick,   3   id.   420; 


Capen  v.  Barrows,  1  Gray,  376 ;  Causten     cannot  recover  a  sum  of  money  received 


V.  Burke,  2  Harr.  &  G.  295 ;  Chase  v.  Gar 
vin,  19  Me.  21 1 ;  Kennedy  t.  McFaden,  3 
Harr.  &  J.  194;  Murray  !'■  Bogert,  14 
Johns.  318;  Davenport  v.  Gear,  2  Scam. 
495;  Roberts  i:  Fitler,  13  Penn.  St.  265  ; 
Gridley  v.  Dole,  4  Comst.  486.  After 
such  final  balance  is  determined,  and  a 


by  the  other,  unless,  on  a  balance  struck, 
that  sum  is  found  due  to  him  alone." 
Similar  language  is  found  in  Ozeas  v. 
Johnston,  1  Binn.  191  ;  Beach  v.  Hotch- 
kiss,  2  Conn.  425;  Murray  o.  Bogert,  14 
Johns.  318 ;  Westerlo  v.  Evertson,  1 
Wend.  532  ;   Moravia  v.  Levy,   2   T.  R. 


promise  by  one  partner  to  pay  over,  the  483,   n.     See    also   Clark    v.    Dibble,    16 

other  partner  may  sustain  an  action  at  Wend.  601 ;  Grisby  v.  Nance,  3  Ala.  347 

law.    Gulick  v.  Gulick,  2  Green  fN.  J.),  —And  after  a  dissolution,  an  action  wiU 

578  ■  Byrd  v.  Fox,  8  Mo.  574.     The  pro-  lie  between  partners  to  recover  a  balance 

raise    may   be    only  implied.      Wray   v.  due,  on   an   implied  promise.     Wilby   v. 

Milestone,  5  M.  &  W.  21 ;  Ross  r.  Cornell,  Phinney,    15    Mass.   116;   Pope   v.   Ran- 

45  Cal.  133  ;  Mickle  v.  Peet,  43  Conn.  65;  dolpii,  13  Ala.  214.  — So  to  recover  back 

McSherry  v  Brooks,  46  Md.  103  ;  Blakely  money  paid  by  mistake  on  an  adjustment 

V.  Graham,  111  Mass.  8;  Scott  v.  Caruth,  of   the   partnership    concerns.    Bond  v. 

.50  Mo.  120;  Nims  v.  Bigelow,  44  N.  H.  Hays,  12  Mass.  34;  Chase  v.  Garvm,  19 

376;  Wicks   v.  Lippman,   13   Nev.   499;  Me.  211.  .„  .  ^     ,„    t^ 

Knew«.  Hoffman,  65  Pa.  126.  (??)  Truitt    v.   Baird,    12    Kan    420; 

in)  Van  Ness  v.  Forrest,  8  Cranch,  30 ;  Morgan  v.  Nunes,  54  Miss.  308 ;    Currier 

Gibson  .;.  Moore,  6  N.  H.   547;  Casey  w.  v.    Webster,   45   N.    H.   226;    Currier   v. 

Brush,  2  Caines,  293;  Fremont  v.  Coup-  Rowe,  46  N.  H.  72.  ,„  .„„ 

land,  2  Bing.  170;  Fanning  r.  Chadwick,  (qr)  Chamberlain  v.  Walker,  10  Allen, 

3  Pick.  423;  Rackstraw  v.  Imber,  Holt,  429. 

368.     So  where  the  judgment  will  be  an  (qs)  Haller  o.  WiUiamowitz,   23  Ark. 

entire    termination    of    the    partnership  566. 
transactions,  although  there  has  been  no 

ITo 
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*165    balance  all  *  their  accounts,  or  a  distinct  part  thereof  is 
entirely  severed  by  them  from  the  rest,  a  suit  at  law  is 
maintainable  for  the  balance,  (r) 

If  one  of  a  partnership  who  are  plaintiffs  be  also  one  of  a  part- 
nership who  are  defendants,  the  action  cannot  be  maintained; 
for  the  same  party  cannot  be  plaintiff  and  defendant  of  record,  in 
the  same  action,  (s)  The  rule  may  be  different  in  those  States 
where  by  statute  a  copartnership  may  be  sued  by  their  firm 
name,  and  a  garnishee  may  be  proceeded  against  in  the  same 
way.  (ss) 

One  partner  cannot  without  express  agreement  charge  the  firm 
for  the  extra  value  or  amount  of  his  services,  (st) 
*  166  *  Partners  are  bound,  each  to  all  the  others,  to  act  with 
entire  good  faith,  and  apply  themselves  with  due  diligence 
to  the  business  of  the  concern,  and  in  general  to  do  nothing  for 
their  own  advantage  which  shall  sacrifice  the  interests  of  the 
partnership,  {t)  ^  And  an  action  in  equity,  or  in  some  cases,  at 
law,  is  maintainable  by  the  injured  partners  for  any  loss  sustained 
by  a  breach  of  this  obligation,  (w) 


(r)  Clark  V.  Dibble,   16   Wend.    601;  upon  such  note.     Moore  w.  Gano,  1 2  Ohio, 

Gibson  V.  Moore,  6  N.  H.  .'547 ;   McCoU  v.  300.     See  Baring  v'.  Lyman,  1  Story,  396 ; 

Oliver,   1   Stew.   (Ala.)   510;   Fanning  v.  Herriott  c.  Kersey,  69  la.  HI ;   Banks  v. 

Chadwick,  3  Pick.  420 ;    Gulick  u.  Guliek,  Mitchell,  8  Yerg.  Ul.     See  /)cis«,  p.  * 253. 

2  Green  (N.  J.),  578;   French  o.  Styring,  (ss)  United  States  Express  Co.  v.  Bed- 

2  C.  B.  (n.  s.)  357.     And   see   note   (p)  bury,  34  111.  459. 

'"pra.  (si)  Bennett  v.  Russell,  34  Miss.  524; 

(s)  Portland    Bank  v.  Hyde,  2  Fairf.  Haller    v.    Williamowitz,    23   Ark.    566 ; 

196;  Tindal  v.  Bright,  Minor  (Ala.),  103;  Boardman  v.  Close,  44  la.  428;  Codding- 

Mainwaring  v.  Newman,  2  B.  &  P.  120;  ton   v.  Idell,  2   Stewart,  204;   Forrer  v. 

Neale   o.   Turton,  4   Bing.    149;   Teague  Forrer,  29  Gratt.  134;   Mills  v.  Fellows 

V.   Hubbard,  8  B    &  C.  345;   Bosanquet  30  La.  An.   824;    Heath  v.  Waters    40 

V.    Wray,    6    Taunt.    597  ;    Blaisdell    v.  Mich.  457  ;  Lee  v.  Davis,  70  Ind.  464.' 

Pray,  68  Me.  269 ;   Calhoun  v.  Albin,  48  (t)  Long    v.    Majestre,    1    Johns.   Ch. 

Mo.  304;    Beacannon  u.  Liebe,   11    Ore.  305;   Stoughton  v.  Lynch,  id:  470;   Faw- 

443.  — But  see  Rose  u.  Poulton,  2  B.  &  cett  v.  Whitehouse,    1    Rus.   &   M.    132. 

Ad.  822 ;   Kingsland  v.  Braisted,  2  Lans-  See  Lefever  v.  Underwood  41  Penn    St 

ing,  17;  Douglas  i;.  Neil,  37   Tex,  528.—  505,  as  to  duty  of  partner'to  keep  part- 

And  where  one  who  is  a  member  of  two  nership  funds  unmixed  with  his  own,  and 

firms  makes  a  note  in  the  name  of  one  of  within  the  reach  of  all  the  partners, 

the  firms,  payable   to  a  member  of   the  (»)  Maddeford  v.  Austwick,  1  Sim.  89 ; 

other  firm,  the  payee  may  sue  and  recover  Terry  v.  Carter,  25  Miss.  168. 

'Thus  a  partner  cannot  secretly  stipulate  for  his  private  advantage.  Dunne  v. 
English,  L.  R.  18  Eq.  524 ;  Densmore  Oil  Co.  v.  Densmore,  64  Penn.  St.  43  ;  McMahon 
"•  McClernan  10  W.  Va.  419.  —  And  a  partner  secretly  renewing  a  firm  lease  in  his 
own  name  holds  it  as  a  trustee  for  the  firm,  Mitchell  v.  Reed,  61  N.  Y.  123  •  as  well  as 
real  estate  and  life  insurance  policies  bought  with  firm  funds,  Shaler  v.  Trowbridge, 
1  S^tewart,  595.  And  so  if  one  partner  acquires  an  outstanding  title  or  encumbrance 
on  firm  property  without  the  consent  of  his  partners,  the  firm  is  entitled  to  the  ben- 
efit. Kinsman  v  Parkhurst,  18  How.  289,  GiUett  v.  Gaffney  3  Col  351 
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SECTION  VII. 

OF   THE   SHARING   OF   LOSSES. 

Though  partnerships  are  usually  formed  by  a  participation  of 
both  profits  and  losses,  it  may  be  agreed  that  a  partner  shall  have 
his  share  of  the  profits  and  not  be  liable  for  losses,. and  this 
agreement  is  valid  as  between  the  parties.  And  this  agreement 
will  be  equally  efficacious  whether  stated  in  articles,  or  proved 
by  circumstances  or  otherwise.  For  the  partners  inter  se  may 
make  what  bargain  they  will.  But  no  sucfi  agreement  will 
prevent  such  partner  from  being  liable  for  the  debts  of  the  part- 
nership, unless  the  creditor  knew  of  this  bargain  between  the 
partners,  and  with  this  knowledge  gave  the  credit  to  the  other 
partners  only,  (v) 


♦SECTION  VIII.  *167 

OF   SECRET   AND   DORMANT   PARTNERS. 

A  secret  partner  is  one  not  openly  and  generally  declared  to  be 
a  partner,  (w)  and  a  dormant  partner  is  strictly  one  who  takes  no 
share  in  the  transaction  or  control  of  the  partnership  business ; 
but  it  is  often  held  to  mean  one  whose  name  is  not  publicly 
mentioned ;  and  the  phrases  secret  partner  and  dormant  partner 

{v)  See   Gilpin    v.  Enderbey,   5   B.  &  Perry   v.   Randolph,   6    Sm.   &  M.   385; 

Aid.  954 ;   Bond  v.  Pittard,  3  M.  &  W.  Hazard  v.  Hazard.  1   Story,  374 ;   Barrett 

357.      In  this  case,  A  and  B  carried  on  v.  Swann,  17  Me.  180;  Pollard  r.  Stanton, 

business  together  aa  solicitors  in  partner-  7  Ala.  761  ;   Alderson  v.  Pope,  1  Camp, 

ship,  and  held   themselves  out  as   such ;  404,  n. ;   Minnit  v.  Whinery,  5  Bro.  P.  C. 

and    the    defendant    employed    them   in  489.     See  also  Brown  v.  Leonard,  2  Chitt. 

that  capacity.    By  the  agreement  under  120. 

which  A  and  B  entered  into  business  (w)  In  United  States  Bank  v.  Binney, 
together,  B  was  to  receive  annually  out  5  Mason,  186,  the  following  definition  of 
of  the  profits  the  sum  of  £300,  but  he  was  a  secret  partnership  is  given  :  "  I  under- 
not  to  be  in  any  manner  liable  for  the  stand  the  common  meaning  of  secret  part- 
losses  of  the  business,  and  was  to  have  a  nerahip  to  be  a  partnership  where  the 
lien  on  the  profits  for  any  losses  he  might  existence  of  certain  persons  as  partners 
sustain  by  reason  of  his  liability  as  a  is  not  avowed  or  made  known  to  the 
partner :  Held,  that  A  and  B  were  prop-  public  by  any  of  the  partners.  Where 
erly  joined  as  plaintiffs  in  an  action  for  all  the  partners  are  publicly  made  known, 
work  and  labor,  as  the  money,  when  whether  it  be  by  one  or  all  the  partners, 
recovered,  would  be  the  joint  property  it  is  no  longer  a  secret  partnership."  See 
of  both  until  the  accounts  were  aacer-  s.  0.  5  Pet.  529. 
tained  and  the  division  took  place.     See 
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are  sometimes,  but  inaccurately,  used  as  synonymous,  (x)  A 
dormant  partner  is  liable  when  discovered,  (y)  But  not  for  a 
debt  contracted  after  he  has  retired,  provided  the  creditor  never 
knew  that  he  was  a  partner,  or  did  know  that  he  had  retired 
before  credit  was  given  to  the  partnership.  («) 

If  there  be  a  dormant  and  unknown  partner,  and  credit  is  given 
to  the  ostensible  partner  in  the  business  of  the  firm  and  for 
their  benefit,   all  the  partners  whether  known  or  unknown,  are 

liable,  (zz) 
*  168        *  It  is  said  that  a  dormant  partner  cannot  join  as  plain- 
tiff in  an  action,  because  there  is  no  sufficient  privity  of 
contract  between   him   and   the   party  who   contracted  with   the 
firm,  (a) '     But  he  may  be  sued  and  joined  as  defendant.  (6) 

(x)  In  Mitchell  i-.  Dall,  2  Harr.  &  G.  not  liable  as  a  contracting  party,  because 

159,  it  is  said  that  in  the  legal  accepta-  the  partnership   name,   under  which   the 

tion  of  the  term  dunnunt,  as  applied  to  remaining  partners  continue  to  transact 

partners  in  trade,  every  partner  is  con-  business,  no  longer  includes  him,  though 

sidered  dormant  unless  his  name  is  men-  that  name  may  remain  the  same;  and  he 

tioned   in   the   firm,  or  embraced   under  is  not  liable  as  holding  out  a  false  credit 

general  terms  in  the  name  of  the  firm  or  for   the  firm,  because  the  case   supposes 

company.     See  to  the  same  effect  Kelley  that  he  is  not  known  as  a  partner,  and 

V  Hurlburt,  5  Cowen,  534  ;  Desha  v.  Hoi-  therefore  the  firm  derives  no  credit  whilst 

land,  12  Ala.  513;   Hill  v.  Voorhies,  22  he  remains  a  secret  or  a  dormant  partner. 

Penn.  St.  68.  —  The  law  relative  to  dor-  No  customer,  therefore,  or  other  person 

raant  partners   seems   to  be   confined   to  dealing  with  the  firm  can  be  di.sappointed 

trade  and  commerce,  and  does  not  extend  in   any   just   expectatious,  if   he   silently 


to  speculations  in  the  sale  and  purchase 
of  land.  Pitts  v.  Waugh,  4  Mass.  424  ; 
Smith  V.  Buruham,  3  Sumner,  470.  But  see 
Brooke  v.  Washington,  8  Gratt.  248, con^ia. 

(y)  Robinson  r.  Wilkinson,  3  Price, 
538 ;  Winship  i\  Bank  of  U.  S.,  5  Pet.  529 ; 
Parker  c.  Canfield,  37  Conn.  250;  Hol- 
land V.  Long,  57  Ga.  36 ;  Gilmore  v. 
Merritt,  62  Ind.  525 ;  Lindsey  v.  Edmis- 
ton,  25  111.  359 ;  Richardson  v.  Farmer, 
36  Mo.  35  ;  Bromley  v.  Elliot,  38  N.  H. 
287;  Griffith  i.  Buffum,  22  Vt.  181. 
See  also  Lea  v.  Guire,  13  Sm.  &  M. 
656;  Bigelow  v.  Elliott,  1  Clifford,  28. — 
The  liability  of  a  dormant  partner  to 
creditors  may  be  avoilud,  however,  by 
proof  of  fraud  in  the  formation  of  the 
partnership,  if  such  dormant  partner  has 
received  no  share  of  the  fuud.s.  Mason 
1-.  Connell,  1   Whart.  381. 

(z)  Grosveuor  v.  Llovd,  1  Met.  19.  In 
this  case,  Shaw,  C.  J  ,  observed,   "A  dor- 


mant partner  is  liable  for  debts  contracted 

while  he  is  a  partner,  not  because  credit     co-partner 

is  given  to  him,  but  because  he  is  in  fact  (zr)   Richardson 

a  contracting   party,  taking  part  of  the 

profits  of  such  contracts.     But  when  he 

ceases  to  be  in  fact  a  partner,  the  reason 

ceases  and  he  is  no  longer  liable.     He  is 


withdraws  from  the  firm.  A  very  differ- 
ent rule  would  apply  where  oue  had  been 
a  known  or  ostensible  partner,  and  held 
himself  out  as  such."  See  also  Kelley  v. 
Hurlburt,  5  Cowen,  534 ;  Evans  v.  Drum- 
mond,  4  Esp.  89;  Armstrong  v,  Hussey, 
12  S.  &  R.  315;  Scott  v.  Colmesuil,  7  J. 
J.  Marsh.  416;  Benton  v.  Chamberlain, 
23  \'t.  711;  Edwards  i:  McFall,  5  La. 
An.  167;  Brooke  o.  Enderby,  2  Br.  &  B. 
71  ;  Carter  w.  Whalley,  1  B.  &  Ad.  11.— 
It  is  a  question  for  the  jury  whether  a 
person  was  a  dormant  partner,  and  his 
interest  not  in  fact  generally  known,  so 
as  to  excuse  notice  of  his  retirement 
from  the  firm.  Shnw,  C.  J.,  in  Goddard 
V.  Pratt,  16  Pick.  429.  See  ns  to  dormant 
partners  Deford  v.  Reynolds,  36  Penn. 
St.  325,  where  also  the  doctrine  is  laid 
down  that  one  who  is  a  member  of  a  firm 
known  as  R.  M.  &  Co.  does  not  become  a 
dormant  partner  by  reason  of  the  cred- 
itor's ignorance  of  the  name  of  R.  M.'s 


Farmer,  36  Mo.  35. 
(«)   Wood  V.   O'Kelley,   8  Cush.  406, 
Jackson  r.  Alexander,  8  Tex.  109. 

(Ii)  Boardman    v.    Keeler,    2   Vt.    65 ; 
Lloyd  r.  Archbowle,  2  Taunt.  324. 
1  A  dormant  partner  may  be  joined  as  plaintiff  but  he  need  not  be.     Bank  of  St. 
Mary's  v.  St.  John,  25  Ala.  566  ;   Wright  v.  Herrick,  12.>  Mass.  154;   Leslie  v.  Wiley, 
47  N.  y.  648;  Garrett  o.  Mnller,  37  Tex.  589;   Waite  v.  Dodge  34  Vt   181 

176 


CH.    XII.]  PARTNERSHIP.  *  ^70 

A  secret  partner,  who  conceals  his  interest  in  the  firm  to  protect 
It  from  attachment,  may  have  his  bill  in  equity  for  an  account 
against  partners  privy  to  the  concealment,  (bb) 


SECTION  IX. 

OF    RETIRING    PARTNERS. 


*■ 


■When  a  partner  retires  from  a  firm,  notice  is  usually    *169 
given  by  public  advertisement,  or  by  letters  to  the  cus- 
tomers of  the  firm,  or  both ;  and  generally,  in  the  case  of  a  retiring 
partner  as  in  that  of  a  dissolution,  actual  notice  should  be  given 
to  all  customers  of  the  firm,  and  also  customary  notice  by  adver- 
tisement ;  (cd)  but  sufficient  lapse  of  time  may  supply  the  want  of 
notice,  as  in  one  case  where  eleven  years  had  passed  since  the 
retirement,  (ce)     A   party  having   such    notice    cannot  hold    the 
retiring  partner  to  a  responsibility  for  a  credit  given  to  the  firm 
after  such  retirement  and  notice,  (d)     It  also  seems  to  be 
settled  that  *  such  retiring  partner  is  not  held  to  a  creditor    *  170 
who  has  no  knowledge  of  such  retirement,  provided  the 
retirement  was  actual  and  in  good  faith,  and  the  retiring  partner 

(bb)  Harvey  v.  Varney,  98  Mass.  118.  to  actual  notice  to  the  bank ;  but  it  seems 

(erf)  This  question  is  much  considered  it   would   be,  if  the   notice   was  actually 

in  Scheifflin  u.  Stevens,  1  Wins.  106.     See  served  on   him,  with    directions   to  com- 

also  ZoUar  v.  Janvrin,  47  N.  H.  324.  municate  it  to  the  board.    National  Bank 

(ce)  Farmers'  Bank y.  Green,  1  Vroom,  v.  Norton,  1  Hill  (N.  Y.),  672.  —  Publish- 

316.  ment  of  the  dissolution   in   a  newspaper 

{d)  Notice  of  the  withdrawal  of  a  dor-  will  not  per  se  be  sufficient,  although  it 

mant  partner  is  not  necessary.     Magill  v.  may  with  other  circumstances  go  to  the 

Merrie,    5    B.    Mon.    168;    Kennedy    w.  jury  as  evidence    of    actual  notice.     See 

Bohannon,  11  B.  Mon.  120;  Scott  !;.  Col-  Graham    v.    Hope,    1    Peake,   Cas.   154; 

mesnil,    7    J.    J.    Marsh.  416;    Little  w.  Lovejoy  w.  Spofford,  93  IT.  S.  430 ;  White 

Clarke,  36  Penn.  St.  114.  [Except  to  those  v.  Murphy,  3  Kich.  L.  369;  Hutchins  v. 

who  knew  of  his  connection  with  the  firm.  Bank    of    Tennessee,    8     Humph.    418; 

Nussbaumer  v.  Becker,  87  111.  281 ;  Vac-  Shnrlds  v.  Tilson,  2  McLean,  458;  Grin- 

caro  V.  Toof,  9  Heiskell,  194.]  —  But  it  is  nan  v.  Baton  Rouge  Mills  Co.  7  La.  An. 

otherwise  as  to   ostensible  partners.     To  638      As  to  all  persons  who  have  had  no 

affect  a  creditor  who  has  formerly  traded  dealings,  and  given  no  credit  to  the  firm, 

with  the  firm,  the  notice  of  the  retirement  publishment  of  the  dissolution  is  sufficient 

of  an  ostensible  partner  must  be  proved  Lansing  i>.  Gaine,  2  Johns.  300 ;  Prentiss 

to  have  been  actual      Scarf  v.  Jardine,  7  v.  Sinclair,  5  Vt.  149  ;  Shurlds  v.  Tilson,  2 

App.   Cas.   345  ;    Nicholson   v.  Moog,  65  McLean,  458  ,  Watkinson  v.  Bank  of  Penn- 

Ala.  471  ;    Holtgreve  v.   Wintker,  85  111.  sylvania,  4  Whart.  482;  Mowatt  v  How- 

470 ;  Strecker  i\  Conn,  90  Ind  469  ,  Pecker  land,  3  Day,  353 ;  Ellis  v  Bronson,  40  111 

V.  Hall,  14  Allen,  532  ;  Austin  v  Holland,  455 ;  Polk  !>.  Oliver,  56  Miss.  566  ,  Deering 

69  N.  Y.  571 ,  Havnes  v.  Carter,  12  Heisk.  v.  Flanders,  49  N.  H.  225.     See  also  City 

7;  Roakes  w.  Bailey,  55  Vt.  542;  Watkin-  Bank  of   Brooklyn  v.  McChesney,  20  N. 

son  v.    Bank  of   Pennsylvania,  4  Whart.  Y.  240.     As  to  notice  generally,  see  Uhl 

482.     But  see  Jenkins  v.  Blizard,  1  Stark,  v  Harvey,  21  Am.  L.  Reg.  n  s  and  the 

418.     A    newspaper    notice    accidentally  elaborate  note  appended  thereto, 
reaching  a  bank  director  is  not  equivalent 
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did  all  that  was  usual  or  proper  to  give  the  public  and  customers 
notice  of  his  retirement.  But  if  the  retiring  partner  gives  nt) 
such  notice,  then  a  customer  of  the  firm  accustomed  to  trade  with 
the  firm  on  the  responsibility  of  all  the  partners,  including  him 
who  has  retired,  and  not  knowing  of  his  retirement,  may  hold 
him  for  a  debt  contracted  with  the  firm  after  his  retirement,  (e) 
Whether  a  nevj  customer  can  so  hold  him  is  not  so  certain.  Gen- 
erally, he  cannot;  but  if  the  new  customer  was  brought  to  the 
firm  by  the  responsibility  of  this  partner,  which  responsibility 
he  knew  to  have  existed,  and  had  a  right  to  suppose  existed  still, 
which  right  grew  out  of  the  laches  of  the  retiring  partner,  and 
no  negligence  or  want  of  diligence  was  imputable  to  the  creditor, 
it  would  seem  on  general  principles  that  the  creditor  had  a  right 
to  hold  him  responsible  as  a  partner.  It  would  be  difficult  to 
distinguish  on  principle  such  a  case  from  that  of  a  former  cus- 
tomer creating  a  new  debt. 

If  a  creditor  of  a  firm,  knowing  of  the  retirement  of  a  partner, 
receives  for  his  debt  the  negotiable  paper  of  the  remaining  partner 
or  partners,  the  presumption  is  that  he  intends  to  discharge  the 
retiring  partner.  (/) 

For  the  liability  of  an  incoming  partner,  see  post,  Sect.  XII. 


*171  *  SECTION  X. 

OF   NOMINAL   PARTNERS. 

A  nominal  partner,  or  one  held  out  to  the  world  as  such  with- 
out actual  participation  of  profit  and  loss,  is  of  course  held, 
generally,  as  responsible  for  the  debts  of  the  partnership.  ^      But 

(e)  Parkin  v.  Carruthera,  3  Esp.  248  ;  ceeds,  is  the  negligence  of  the  partners  in 
Graham  v.  Hope,  1  Peake,  Cas.  154;  leaving  the  world  in  ignorance  of  the 
Bernard  !>.  Torrance,  5  G.  &  J.  383  ;  Lucas  fact  of  dissolution,  and  leaving  strangers 
V.  Bank  of  Darien,  2  Stew.  (Ala.)  280;  to  conclude  that  the  partnership  is  con- 
Stables  V.  Eley,  1  C.  &  P.  614;  Taylor  tinned,  and  to  bestow  faith  and  confidence 
V.  Young,  3  Watts,  339  ;  Amidown  v,  on  the  partnership  name  in  consequence 
Osgood,  24  Vt.  278  ;  Simonds  v.  Strong,  of  that  belief.  See  3  Kent,  Com.  66  ; 
24  Vt.  642;  Burgan  v.  Lyell,  2  Mich.  102;  Princeton  v.  Gnlick,  1  Harrison,  161.  See 
Johnson  v.  Totten,  3  Cal,  343.  And  a  post,  note  (i/),  p.  *204,  and  ante,  note  {d), 
partner  whose  name  is  not  used  in  a  firm  p.  *!69. 

is   still  liable  for  debts  contracted  subse-  (/)  Thompson   v.  Percival,  3  Nev.  & 

quently  to  his   retirement,    with   persons  M.  167;  Evans  v.  nrummond,  4  Esp.  89; 

who  knew  of  his  previous  connection,  but  Harris  v.  Farnell,  15  E.  L.   &  E.  70,  s.  c. 

who    had    no    notice   of    his    retirement.  15  Beav.  31  ;  Yarnell  v.  Anderson,  14  Mo. 

Davis  u.  Allen,  3  Comst.  168.     The  priu-  619;   Crooker    v.    Crooker,    52  Me.   267. 

ciple  upon  which  this  responsibility  pro-  See  also  Ludington  c.  Bell,  77  N.  Y.  138. 

'  It  he  has  taken  part,  consented,  or  acquiesced  in  such  holding  out.     Martyn  v. 
Gray,  14  C.  B.  n.  s.  824 ;  Nicholson  v.  Moog,  65  Ala.  471  ;   Holland  k.  Long,  57  Ga. 
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one  who  not  being  a  partner  holds  himself  out  to  certain  persons 
as  a  partner,  is  liable  as  such  only  to  those  who  give  credit  to  the 
firm  in  the  belief  that  he  is  a  partner ;  ^  and  it  is  said  that  this 
belief  may  be  inferred  as  to  any  one  dealing  with  the  firm,  from 
the  general  notoriety  of  his  alleged  partnership,  {ff)  It  has  been 
determined  that  where  two  or  more  persons  appear  to  the  public 
as  partners,  and  there  is  a  stipulation  between  them,  that  one  of 
them  shall  not  have  any  share  of  the  profits,  nor  pay  any  portion 
of  the  losses,  he  is  not  liable  to  the  creditor  of  the  firm  who  before 
giving  credit  knew  of  this  stipulation ;  because  such  creditor  has 
no  right  to  fix  upon  him  a  responsibility  against  his  bargain 
and  intention,  which  bargain  and  intention  were  known  to  the 
creditor,  {g)  An  admission  by  a  person  that  he  is  a  partner  in  a 
firm  is  not  conclusive  against  him,  though  made  to  the  creditor, 
if  made  after  the  debt  for  which  it  is  sought  to  make  him 
liable,  was  contracted;  otherwise,  if  made  lefore  the  credit  is 
given.  (A) 


♦SECTION  XL  *172 

WHEN   A   JOINT   LIABILITY   IS   INCURRED. 

Where  there  is  no  joint  purchase  or  joint  incurring  of  debt,  but 
a  purchase  by  one  to  whom  alone  credit  is  given,  a  subsequent 

(  ff)  Wood  V  Pennell,  51  Me.  52.  and  such  partner  be  also  aware,  that  a 
(o)  Anderson  v.  Pope,  1  Camp.  404,  particular  individual  is  to  be  sole  nominal 
n.  and  Lord  Ellenborough  in  that  case  proprietor ;  the  firm  of  which  such  a  part- 
held  that  notice  to  one  member  of  a  firm,  ner  is  a  member  (although  he  has  not 
of  such  a  stipulation,  was  notice  to  the  taken  any  share  m  the  paper),  cannot  sue 
whole  partnership.  It  was  also  held  in  the  subscribers  who  have  taken  shares. 
Batty  V.  McCundle,  3  C.  &  P.  202,  that  if  for  the  price  of  goods  furnished  for  the 
one  of  several  partners  be  concerned  in  paper.  See  also  Burnes  t>.  PenneU2 
preparing  the  prospectus  of  a  projected  House  of  L.  Cas.  497  ;  Pratt  v.  Langdon, 
newspaper,  which  prospectus  states  that  97  Mass^  97,  100.  ,  p  m  .«.  T? 
he  and  others  will  act  as  treasurers  and  (A)  Ridgway  v.  Phihp,  1  C.  M  &  R 
managers,  and  also  that  the  subscribers  415.  See  Cordon  v.  Bankard,  3,  111.  147 , 
are  not  to  be  partners,  nor  to  be  answer-  Barcroft  v.  Snodgrass,  1  Cold.  430. 
able   for  more  than    their   subscription; 


36  ;  Wheeler  v.  McBldowney,  60  111.  358  ;  Wood  «.  Pennell  51  Me.  52 ,  Rice  «.  Barrett 
116  Mass.  312 ;  Kritzer  v.  Sweet,  57  Mich.  617  ;  Wright  v.  Boynton,  37  N.  H.  9 ,  Po.Uon 

'    sTnot'ofhe^te^'  Fox  v.  Clifton,  6  Bing.  776  ;  Bishop  .^Geprgeson,  60  III  484  ; 
Rimel  °  Hayes,T3  Mo.  200 ;  Cassidy  «.  HallT  97  N.  Y.  159  ;  Demthorne  ..  Hook,  112 


•  mt«  Eyton,3  C.  B.  32;  Dickinson  i>.  Valpy,  10  B.  &  C  128;  Thompson  v. 
First  CBan'^^lll  U.  S.  529;'  Heffner^..  Palmer,  67  111.  161 ;  Wood  ..  Pennell,  51 
Me.  52;  Hahio  v.  Mayer,  102  Mo.  93;  Cook  ..  Penrhyn  Slate  Co.  36  Ohio  bt.  135, 
Denithorne  v.  Hook,  112  Pa.  240. 
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joint  interest  in  the  property  purchased,  and  in  the  business  and 
proHts  depending  upon  it,   carries   no   liability  for  the   original 

debt,  (t)  And  where  many  persons  join  in  an  adventure, 
*173    *each  to  contribute  his  share,  each  is  liable  alone  for  his 

share  to  the  person  from  whom  he  bought  it.  No  partner- 
ship arises  until  the  several  shares  are  brought  together  and 
mixed  up  in  one  common  adventure.  (?)     But  if  the  bargain  was 


{/)  Persons  are  not  to  be  held  jointly- 
liable  upon  a  contract  as  partners,  unless 
they  have  a  joint  interest  existin;^  at 
the  time  of  the  formation  of  the  contract. 
The  case  of  Youup;  v.  Hunter,  4  Taunt. 
582,  well  illustrates  this  principle.  In  an 
action  for  goods  sold  and  delivered,  two 
of  the  defendants,  Hunter  and  Rayney, 
suffered  judgment  to  go  by  default ;  the 
other  defendants,  Hoffiiam  &  Co.,  pleaded 
the  general  issue.  On  trial  it  appeared 
that  lluuter  and  Rayney  had  bought 
goods  of  the  plaintiffs  and  others,  which 
they  intended  to  ship  for  the  Baltic,  and 
the  defendants,  Hoffham  &  Co.  (not 
otherwise  partners  of  Hunter  &  Co.), 
were  afterwards  allowed  to  join  in  the 
adventure,  and  to  have  a  fifth  share  upon 
the  goods  being  put  on  board.  The  plain- 
tiffs linew  nothing  of  Hoffham  &  Co.,  but 
sold  the  goods  to  Hunter  &  Co.  only. 
The  question  was  whether  this  was  a 
case  of  common  sleeping  partners.  Mans- 
Jield,  C.  J.,  directed  the  jury  to  find  for 
defendant,  with  liberty  for  plaintiff  to 
move  for  a  new  trial ;  a  rule  nisi  was 
obtained  on  the  groaucl  that  Hoffham  & 
Co.,  having  had  the  benefit  of  the  goods, 
were  liable  to  pay  for  them,  though  they 
were  originally  furnished  to  Hunter  & 
Co.  only.  On  a  new  trial,  Mansfield.  C. 
J,,  continued  of  the  same  opinion. 
Healh,  J. :  "  The  proposition  of  the  plain- 
tiff's counsel,  that  if  it  be  shown  that  at 
any  one  period  of  the  transaction  there 
was  a  partnership  subsisting,  it  was 
therefore  to  be  inferred  that  there  had 
been  a  partnership  in  the  particular  or- 
iginal purchase,  is  wholly  unfounded." 
Chambre,  J.,  was  of  the  same  opinion. 
Gibbs,  J. :  "  The  only  possible  ground  for 
a  new  trial  would  be,  if  the  plaintiffs 
could  show  that  at  the  time  of  the  jiur- 
chase  of  the  goods  from  the  plaintiffs, 
Hoffham  &  Co.  and  Hunter  &  Rayney 
were  concerned  in  that  purchase  in  their 
joint  account.  It  only  appears  that  they 
were  so  interested  at  the  time  of  ship- 
ment." Hutton  V.  Bulloch,  L.  R.  8  Q.  B. 
331.  —  This  principle  is  further  illustrated 
by  many  cases  showing  that  where  one,  on 
his  individual  credit  alone,  borrows  money 
for  the  use  of  the  firm,  the  firm  will  not 
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be  liable  merely  because  the  money  came 
to  their  use.  See  Siffliin  v.  Walker,  2 
Camp.  308  :  Graeff  v.  Hitchman,  5  Watts, 
454;  Emly  v.  Lye,  15  East,  7  ;  Green  v. 
Tanner,  8  Met.  411  ;  Ripley  v.  Kings- 
bury, 1  Day,  150,  (n)  ;  Evans  o.  Wins- 
ton, 74  Ala.  349  ;  Bank  v.  Sawyer,  3S 
Ohio  St.  339;  McNaughton's  Appeal,  101 
Pa.  550 ,  Stebbins  v.  Willard,  53  Vt.  665. 
(j)  This  principle  is  fully  established 
by  the  case  of  Saville  c.  Robertson,  4  T. 
R.  720.  See  also  Gouthwaite  v.  Duck- 
worth, 12  East,  421,  where  Saville  v. 
Robertson  is  distinguished.  Lord  Ellen- 
borough,  in  Gouthwaite  v.  Duckworth, 
says  .  "  The  case  of  .Saville  v.  Robertson 
does  indeed  approach  very  near  to  this ; 
but  the  distinction  is,  that  there  each 
party  brought  his  separate  parcel  of 
goods,  which  were  afterwards  to  he 
mi.xed  in  the  common  adventure,  on 
board  the  ship;  and  till  tliat  admixture 
the  partnership  in  the  goods  did  not  rise. 
But  here  the  goods  in  question  were  pur- 
chased in  pursuance  of  the  agreement  for 
the  adventure,  of  which  it  had  been  be- 
fore settled  that  Duckworth  was  to  have 
a  moiety."  And  Mr.  Justice  Bayleij  ob- 
served, that,  "  In  Saville  v.  Robertson, 
after  the  purchase  of  the  goods  made  by 
the  several  adventurers,  there  was  a  still 
further  act  to  be  done,  which  was  the  put- 
ting them  on  board  the  ship  in  which  they 
had  a  common  concern,  for  the  joint 
adventure ;  and  until  tliat  further  act 
was  done,  the  goods  purchased  by  each 
remained  the  separate  property  of  each. 
But  here,  as  soon  as  the  goods  were  pur- 
chased, the  interest  of  the  three  attached 
in  them  at  the  same  instant,  by  virtue  of 
the  previous  agreement."  See  also  Post 
V.  Kimberly,  9  Johns.  470,  in  which  it 
was  held,  that  there  was  no  partnership 
between  A  and  B,  and  C  and  D,  in  the 
outward  cargo,  except,  perhaps,  so  far  as 
related  to  the  transport  and  selling  of  it ; 
for  that,  although  the  whole  cargo  was 
shipped  on  board  the  same  vessel,  yet  it 
was  clear  that  each  house  purchased  and 
put  on  board  its  aliquot  part,  without  the 
concern  or  responsibility  of  the  other. 
Brooke  v.  Evans,  5  Watts,  1 96 ;  Sims 
u.  Willing,  8  S.  &R,  103. 
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for  a  joint  purchase  and  joint  adventure,  there  is  at  once  a  joint 
liability  for  the  original  purchase,  although  it  was  made  by  one 
of  the  partners  alone,  and  he  alone  was  known  to  be  interested, 
and  credit  was  given  to  him  alone,  (k)  And  the  same  rule 
is  *  applied,  where  the  creditor  of  a  foreign  firm,  aware  of  *  174 
the  persons  composing  the  firm,  and  that  the  goods  are  to 
be  shipped  for  the  firm,  in  dealing  with  a  resident  member  makes 
out  the  invoices  to  him  individually,  and  draws  upon  him 
alone.  {I)  Because  the  liability  of  a  partner  springs  either  from  his 
holding  himself  out  to  the  world  as  a  partner,  or  from  his  par- 
ticipation in  the  business  and  its  profit  or  loss.  If  these  two 
causes  meet,  as  is  usually  the  case,  they  strengthen  each  other ; 
but  either  of  them  alone  is,  in  general,  sufficient  to  create  this 
liability,  (m)  Nor  is  it  necessary  that  there  should  be  an  express 
stipulation  if  in  fact  they  share  the  business  and  the  profits  as 
partners,  (mm)  And  there  is  no  liability  as  a  partner  where  there 
is  neither  a  participation  of  profits,  nor  any  such  use  of  the 
defendant's  name  permitted  by  him  as  justifies  the  plaintiff  in 
selling  to  others  on  his  credit,  although  there  may  be  in  some 
other  way  or  measure  a  community  of  interest,  (n) 


(it)  Thus,  where  three  persons  were 
engaged  in  a  joint  speculation,  for  the 
purchase  and  importation  of  corn,  but 
no  partnership  fund  was  raised  for  the 
speculatiou,  and  the  parties  met  the  ex- 
penses in  thirds,  and  two  only  of  the  three 
had  the  management  of  the  speculation, 
one  of  these  two  being  the  consignee  and 
the  other  the  salesman  of  the  corn ;  it  was 
nevertheless  very  truly  said,  that,  if  there 
had  been  a  claim  in  that  case  by  the  seller 
of  the  corn,  no  doubt  he  would  have  been 
entitled  to  proceed  against  all  the  parties, 
and  might  have  called  on  them  all  for 
payment.  Smith  v.  Cragen,  1  Cr.  &  J.  500. 
Upon  the  same  principles,  where  A  and 
others  agreed  to  become  partners  in  the 
purchase  of  fifteen  shares  of  a  copper 
adventure,  and  in  pursuance  of  the  agree- 
ment, A  alone,  and  in  his  own  name,  con- 
tracted for  the  purchase  of  the  shares,  and 
paid  a  deposit,  to  which  the  others  con- 
tributed ;  it  was  held  that  the  others,  as 
well  as  A,  were  bound  by  this  contract,  and 
that,  upon  an  action  and  verdict  against 
A  for  the  non-performance  of  it,  the 
others  were  bound  to  contribute  their 
proportion  of  the  damages  and  costs. 
Browne  v.  Gibbins,  5  Bro.  P.  C  491.  So, 
where  A  and  B,  publishers,  ordered  cer- 
tain stationers  to  supply  paper  to  C  and 
D,  printers,  for  the  purpose  of  printing 
certain    specified  works,  and,  upon   the 


bankruptcy  of  A  and  B,  the  stationers 
discovered  that  C  and  D  were  partners 
with  A  and  B  in  the  publication  of  those 
works,  and  thereupon  brought  an  action 
against  C  and  D,  to  recover  the  value  of 
the  paper,  Lord  Denman,  C.  J.,  told  the 
jury  that  if  they  thought,  that,  at  the 
time  when  the  goods  were  furnished, 
the  defendants  were  partners  in  the  con- 
cern for  whose  benefit  they  were  fur- 
nished, the  jury  were  to  find  for  the 
plaintiffs.  The  jury  did  so  find,  and  the 
Court  of  King's  Bench  refused  to  grant  a 
new  trial.  Gardiner  v.  Childs,  8  C.  &  P. 
345.  —  See  Coope  v.  Eyre,  1  H.  Bl.  37  , 
Barton  v.  Hanson,  2  Taunt.  49 ,  Sims  y. 
Willing,  8  S.  &  R.  103. 

(/)  Bottomly  v.  Nuttall,  94  Eng.  C.  L. 
122;  B.C.  5  C.  B.  (n.  s.)  122. 

(m)  See  Buckingham  v.  Burgess,  3 
McLean,  364 ;  Markham  v.  Jones,  7  B. 
Mon.  456  ;  Benedict  v.  Davis,  2  McLean, 
347  ;  Cottrill  J'.  Vanduzen,  22  Vt.  511. 

(mm)  DuryeaB.  Burt,28  Cal.  569. 

(n)  See  Osborne  v.  Brennan,  2  Nott  & 
McC.  447,  Mllburn  v.  Guyther,  8  Gill, 
92.  —  And  a  lay  or  share  in  the  proceeds 
of  a  whaling  voyage,  does  not  create  a 
partnership  in  the  profits  of  the  voyage, 
but  is  in  the  nature  of  seamen's  wages, 
and  governed  by  the  same  rules.  Coffin 
V.  Jenkins,  3  Story,  108. 
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SECTION  XII. 

OF  THE  AUTHORITY  OF  EACH  PARTNER. 

It  is  a  general  rule,  both  throughout  Europe  and  in  this  country, 
that  the  whole  firm  and  all  the  members  of  a  copartnership  are 
bound  by  the  acts  and  contracts  of  one  partner  with  reference  to 
the  partnership  business  and  affairs,  (nn)  —  such  act  or  contract 
being  in  law  the  act  or  contract  of  all.  This  power  of  each 
partner  to  represent  and  to  bind  the  rest,  and  to  dispose  of  the 
partnership  property,  is  sometimes  regarded  as  arising  from 
*175  *the  agency  which  all  confer  on  each;  and  sometimes 
from  the  community  of  interest  whereby  no  partner  owns 
any  part  of  the  partnership  property  exclusively  of  the  rest,  but 
each  partner  owns  the  whole,  in  common  with  all  the  others. 
We  think  it  rests  upon  both  of  these  foundations  together.  It  is 
true  that  there  may  be  a  copartnership  where  one  or  more  of  the 
partners  has  no  interest  in  the  capital  stock  by  agreement  among 
themselves.  But  even  then  all  own  together  the  profits,  and  so 
much  of  the  funds  or  capital  of  the  firm  as  consists  of  profits. 
Partners  are  undoubtedly,  in  some  way,  agents  of  each  other. 
But  the  principle  of  agency  alone  will  not  explain  the  whole  law 
of  their  mutual  responsibility.  Out  of  the  combination  of  this 
principle  with  those  which  grow  out  of  the  community  of  property 
and  of  interest,  the  law  of  partnership  is  formed.  And  this  law 
may  often  be  illustrated  by  a  reference  to  the  principles  of  agency ; 
but  must  still  be  regarded  as  consisting  of  a  distinct  system  of 
rules  and  principles  peculiar  to  itself. 

So  also,  partnership  is  sometimes  spoken  of  as  like  joint- 
tenancy,  with  important  modifications,  or  like  tenancy  in 
common,  with  such  modifications.  In  truth  it  is  a  distinct  and 
independent  relation ;  and  though  it  has  some  of  the  attributes 
of  joint  tenancy,  and  some  of  tenancy  in  common,  it  is  neither 
of  these.  Nor  can  it  be  much  better  illustrated  by  a  reference  to 
either  of  these  modes  of  joint-ownership,  than  they  would  be  by 
a  reference  to  partnership. 

If  an  action  is  brought  against  sundry  persons  as  copartners, 
and  the  fact  of  copartnership  is  admitted,  or  otherwise  proved, 
then  the  admission   of   one  of  the  partners   as   to   any  matter 

{nn)  Stockwell  v.  Dillingham,  50  Me,  442;  Welles  v.  March  30  N  Y  344 
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between  the  firm  and  another  party  affects,  as  evidence,  all  the 
partners.  But  where  the  existence  of  the  copartnership,  or  of  the 
joint  interest  of  liability,  is  in  dispute,  the  admission  of  one 
person  that  he  is  copartner  with  the  others,  affects  him  alone, 
and  is  not  evidence  of  the  existence  of  the  copartnership  so  as 
to  bind  the  others,  (o)  And  if  two  firms  are  partners  in 
*  any  transaction,  the  acknowledgment  by  one  affects  both.  *  176 
The  effect  of  an  acknowledgment  by  a  partner,  where  a 
promise  is  barred  by  the  Statute  of  Limitations,  will  be  consid- 
ered when  we  treat  of  that  statute. 

Where  a  joint  business  transaction  consists  in  or  refers  to  the 
purchase  of  goods,  it  is  generally  the  rule  that  the  partnership 
liability  begins  when  the  goods  are  ordered.  But  this  may 
depend  upon  the  question  whether  the  person  giving  the  order 
was,  at  that  time,  the  agent  of  all  who  are  sought  to  be  charged. 
For  if  he  was  not,  then  they  are  not  liable;  and  in  that 
case  a  subsequent  naked  acknowledgment  of  the  contract  will 
not  suEBce   to   render  them  liable  as   partners,  (p)     For  parties 


(o)  Taylor  v.  Henderson,  17  S.  &  R. 
453  ;  McPherson  v.  Rathbone,  7  Wend. 
216;  Jewett  v.  Stevens,  6  N.  H.  82; 
Mitchell  V.  Roulstone,  2  Hall,  351 ;  Nel- 
son V.  Lloyd,  9  Watts,  22  ;  Cottrill  v.  Van- 
dnzen,  22  Vt.  511;  Gilpin  v.  Temple,  4 
Harring.  190 ;  Van  Reimsdyk  v.  Kane,  1 
Gallis.  630;  Tuttle  r.  Cooper,  5  Pick. 
414 ;  Whitney  u.  Ferris,  10  Johns.  66 ; 
Bucknam  v.  Baruum,  15  Conn.  68;  Phillips 
V.  Purington,  15  Me.  425;  Jennings  v. 
Estes,  16  id.  323;  Ruhe  v.  Burnell,  121 
Mass.  450 ;  Welsh  v.  Speakman,  8  W.  & 
S.  257;  Haughey  v.  Strickler,  2  id.  411; 
Porter  v.  Wilson,  13  Penn.  641.  —But  the 
existence  of  a  partnership  may  be  proved 
by  the  separate  admissions  of  all  who  are 
sued,  or  by  the  acts,  declarations,  and  con- 
duct of  the  parties,  the  act  of  one,  the 
declarations  of  another,  and  the  acknowl- 
edgment or  conduct  of  a  third.  Welsh 
V.  Speakman,  8  W.  &S.  257  ;  Barcroft  i: 
Haworth,  29  la.  462.  See  also  Haughey 
V.  Strickler,  2  W.  &  S.  411.  And  where 
proof  of  the  admissions  of  an  alleged  part- 
ner are  offered  at  the  trial,  it  is  the  prov- 
ince of  the  judge  and  not  of  the  jury  to 
pass  upon  the  fact  whether  such  person 
was  a  partner  or  not.  Harris  v.  Wilson,  7 
Wend.  57.  —And  where  the  terms  of  the 
agreement  and  the  facts  are  admitted,  it 
is  a  question  of  law,  whether  there  was  a 
partnership  or  not.  Everitt  v.  Chapman, 
6  Conn.  347 ;  Terrill  v.  Richards,  1  Nott 
&  McC.  20.  —  The  fact  that  the  defend- 
ants do  business  as  partners  is  prima  facie 
evidence  of   their  copartnership,  and  no 


written  articles  need  he  shown.  Bryer  v. 
Weston,  16  Me.  261 ;  Gilbert  v.  Whidden, 
20  id.  367;  Forbes  v.  Davidson,  11  Vt. 
660.  And  the  adverse  party's  acknowl- 
edgment that  the  plaintiffs  were  partners 
is  sufficient.  Bisel  v.  Hobbs,  6  Blackf. 
479.  In  Hogg  V.  Orgill,  34  Penn.  St.  344, 
it  is  held  that  the  admission  of  one  part- 
ner that  another  was  a  member  of  the 
firm,  made  after  dissolution,  binds  no  one 
but  himself. 

(  u)  Gouthwaite  v.  Duckworth,  12  East, 
421 ;  Saville  v.  Robertson,  4  T.  R.  720  ; 
Sims  V.  Willing,  8  S.  &  R.  103.  — The 
case  of  Post  v.  Kimberly,  9  Johns.  470,  is 
a  leading  case  on  this  subject.  In  that 
case,  A.  and  M.,  partners,  owned  three- 
fourths  of  a  vessel,  and  B.  and  K.,  part- 
ners, owned  the  one-fourth ;  they  agreed 
to  fit  her  out  on  a  voyage  from  New  York 
to  Laguira.  A.  and  M.  purchased  three- 
fourths  of  the  cargo,  and  chiefly,  if  not 
wholly,  with  notes  lent  and  advanced  to 
them  by  P.  &  R-,  commission  merchants. 
B.  &  K."  purchased  the  other  fourth  of  the 
cargo,  for  which  they  paid  their  own 
money,  and  shipped  the  same  on  board 
the  vessel;  but  it  was  not  distinguished 
from  the  rest  of  the  cargo  by  any  particu- 
far  marks ;  and  the  whole  cargo  was  to  be 
sold  at  Laguira,  for  the  joint  account 
and  the  joint  benefit  of  the  owners,  A. 
and  M.,  and  B.  and  K.  M.  went  out  as  the 
supercargo  and  agent ;  and  having  sold 
the  cargo  at  Laguira,  he  invested  the 
proceeds  in  a  return  cargo,  with  which 
the  vessel  set  sail  for  New  York,  but  was 
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*177  are  *not  jointly  liable  as  partners  upon  any  contract, 
unless  they  had  a  joint  interest  preceding  or  contemporary 
with  the  formation  of  the  contract.  But  where  two  or  more  agree 
together  to  purchase  goods,  and  agree  also  that  one  shall  purchase 
them  for  the  rest,  here  there  is  a  partnership  preceding  the  pur- 
chase, and  he  that  buys  is  by  the  agreement  of  the  others  their 
agent,  and  all  are  liable  as  partners,  (q) 

We  have  seen  that  each  partner  is  for  many  purposes  the  agent 
of  all  the  rest,  by  force  of  law,  without  any  express  authority,  (r)  ^ 


obliged  by  stress  of  weather  to  put  into 
Norfolk,  where  M.  sold  the  return  cargo, 
except  a  small  parcel  of  coffee,  and  for 
the  avails  received  bills  of  exchange, 
which  he  indorsed  and  remitted,  with  the 
parcel  of  coffee,  to  P.  &  R.,  to  whom 
A.  and  JI.  were  jointly  indebted,  and 
M.  on  his  private  account,  to  a  greater 
amount,  for  advances  made  at  the  time 
of  the  purchase  of  the  outward  cargo. 
P.  &  R.  collected  the  bills  and  sold  the 
coffee  so  remitted,  and  applied  the  same 
to  the  payment  of  the  debts  so  due  to 
them  from  A  and  M.  P.  and  li.  had 
notice,  if  not  at  the  time  of  the  shipment 
of  the  outward  cargo,  certainly  before 
the  bills  remitted  by  M.  were  collected, 
and  the  coffee  sold  and  converted  into 
money,  that  B.  and  K.  were  interested 
in  and  owned  one-fourth  of  the  cargo  so 
sold  by  M. ;  and  B.  and  K.  demanded  of 
P.  and  R.  thei-r  proportion  of  the  proceeds 
so  remitted  by  M.,  after  deducting  com- 
missions, &c.,  but  V.  and  R.  refused  to 
pay  or  deliver  the  same,  alleging  their 
right  to  retain  tlie  same,  for  the  ]jayment 
of  the  debt  due  to  them  from  A.  and  M. 
It  was  held,  that  there  was  no  partnership 
existing  between  A.  and  M.  and  B.  and 
K.,  so  as  to  render  the  disposition  of  the 
return  cargo,  by  M.  binding,  as  the  act 
of  a  partner  ou  B.  and  K. ;  that  there  was 
no  agreement  constituting  a  partnership 
in  the  purchase  of  the  outward  cargo, 
or  to  share  jointly  in  the  ultimate  profit 
and  loss  of  the  adventure ;  and  though 
there  might  be  a  partnership  so  far  as  re- 
spected the  transportation  and  selling  of 
the  outward  cargo,  for  the  joint  profit  and 
loss  of  the  owners,  yet  it  terminated  in 
the  sale  of  the  outward  cargo  ;  and  their 
interest  in  the  return  cargo  m  as  separate 
and   distinct,  each   being   entitled  to  his 


respective  proportion  of  it  without  any 
concern  in  the  profit  and  loss  which 
might  ultimately  arise ;  and  that  P.  and 
R.,  not  having  received  the  bills  in  the 
course  of  trade,  and  knowing  of  the 
interest  of  B.  and  K,  before  the  bills 
were  paid,  had  no  right  to  retain  their 
chare,  for  the  payment  of  the  debt  of  A. 
and  M.,  but  must  account  to  B.  and  K. 
for  their  proportion ;  and  that  a  bill  for 
a  discovery  and  account  by  them,  against 
P.  and  R.,  was  sustainable  in  the  Court  of 
Chancery;  that  court  having  a  concur- 
rent jurisdiction  with  the  courts  of  law 
in  all  matters  of  account.  —  In  Coope  v. 
Eyre,  1  H.  Bl.  37,  A,  B,  C,  and  D,  agreed 
to  buy  jointly  all  the  oil  they  could  get, 
as  their  joint  purchase,  but  A  alone  was 
to  buy,  and  B,  C,  and  D  were  to  share 
equally  in  the  oil  he  bought.  A  buys  of 
E  on  credit.  The  oil  falls  in  value,  and 
A  fails.  E  sues  B,  C,  and  D,  as  his  part- 
ners. They  were  held  not  to  be  his 
partners,  because  it  appeared  that  A 
was  not  to  sell  for  the  rest  ;  but  when 
he  had  bought,  B,  C,  and  D  were  to  re- 
ceive from  him  each  one-fourth  ;  and 
there  was  no  community  iu  the  dispo- 
sition of  the  oil.  —  A  firm  cannot  be 
charged  with  a  debt  contracted  by  one 
of  the  partners  before  the  partnership 
was  constituted,  although  the  subject- 
matter  which  was  the  consideration  of 
the  debt,  hiis  been  carried  into  the  part- 
nership as  stock.  Brooke  v.  Evans,  5 
AVatts,  196 ;  Ketchum  v.  IJurkee,  I  Hoff. 
Ch.  538. 

(?)  Felichy  o.  Hamilton,  1  Wash.  C. 
C.  491. 

[r]  Boswell  v.  Green,  1  Butcher,  390 ; 
Western  Stage  Company  v.  Walker,  2  la. 
504. 


1  Thus  one  partner  may  buy  and  sell,  Tate  v.  Clements,  16  Ela  339  Birks  v 
French,  21  Kan.  238  ,  Corning  v.  Abbott,  54  N.  H.  469;  Johnson  v  Barry,  95  111.  483  ; 
notwithstanding  notice  to  withhold  credit  from  him,  Campbell  v.  Bowen  49  Ga  417  ' 
or  accept  delivery,  Kenney  o.  Altvater,  77  Penn.  St.  34;  Crosswell  c' Lehman  5-t 
Ala.  363  ;  or  hire  ser\ants,  Parley  i\  .lenkins,  46  Vt  721  ;  or  a.ssign  a  firm  chose  in 
action,  CUxkc.  r    Hogeman,  13   \V    Va  718;  or  receive  security  for  money  lent  hire 
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Loans,  purchases,  sales,  assignments,  pledges,  or  mortgages, 
effected  by  one  partner  on  the  partnership  account,  *  and    *  178 
with  good  faith  on  the  part  of  the  creditor  or  other  third 
party,  are  binding  on  all  the  firm.     And  this  agency,  as  it  gen- 
erally springs  from  a  community  of  interest,  so  it  is  generally 
limited  by  this  community. 

A  partner  may  transfer  all  his  interest  in  the  partnership,  and 
it  has  even  been  held,  contrary  as  we  think  to  the  prevailing 
rule,  that  such  assignment  by  a  partner  to  his  individual  creditors 
was  valid  against  the  partnership  creditors,  (s)  ^ 

Among  the  questions  which  have  arisen  as  to  the  limitations 
to  the  general  power  of  a  partner  over  the  partnership  property, 
one,  not  yet  perhaps  perfectly  settled,  is  as  to  the  power  of  one 
partner  to  make  an  assignment  of  the  whole  property,  to  pay 
the  partnership  debts.  (<)     We    think   the  weight    of    authority 

(s)  Wilson  V.  Bowden,  8  Rich.  L.  9,  goods  were  conveyed  to  trustees  to  be  sold 

and  jforris  v.  Vernon,  id.  13.  by  them.     The  mode  of  sale  must,  I  think, 

(()  Anderson  v.  Tompkins,  1  Brock,  depend  on  circumstances.  Should  goods 
456.  It  was  held  in  this  case  that  the  be  delivered  to  trustees,  for  sale  without 
right  of  one  partner  to  bind  another  by  necessity,  the  transaction  would  be  e.\- 
such  assignment  results  from  his  general  amined  with  scrutinizing  eyes,  and  might, 
power  to  dispose  of  the  partnership  prop-  under  some  circumstances,  be  impeached, 
erty,  and  if  made  bond  fide  is  valid.  But  if  the  necessity  be  apparent,  if  the 
Marshall,  C.J,  said  :  "  Had  this,  then,  act  be  justified  by  its  motives,  if  the  mode 
been  a  sale  for  money,  or  on  credit,  no  of  sale  be  such  as  the  circumstances  re- 
person,  I  think,  could  have  doubted  its  quire,  I  cannot  say  that  the  partner  has 
obligation.  I  can  perceive  no  distinction  exceeded  his  power."  The  assignment 
in  law,  in  reason,  or  in  justice,  between  was  also  held  valid  in  Harrison  v.  Sterry, 
such  a  sale  and  the  transaction  which  5  Cranch,  300,  although  uuder  seal.  Rob- 
has  taken  place.  A  merchant  may  right-  inson  v.  Crowder,  4  McCord,  519.  And 
fully  sell  to  his  creditor,  as  well  as  for  see  to  the  same  effect  Mills  v.  Barber,  4 
money.  He  may  give  goods  in  payment  Day,  428 ;  Deckard  v.  Case,  5  Watts,  22  ; 
for  a  debt.  If  he  may  thus  pay  a  small  Tapley  w.  Butterfield,  1  Met.  515;  Gor- 
creditor,  he  may  thus  pay  a  large  one.  don  v.  Cannon,  18  Gratt.  387  ;  Scruggs 
The  quantum  of  debt,  or  of  goods  sold,  v.  Burruss,  25  W.  Va.  670;  Lasell 
cannot  alter  the  right.  Neither  does  it,  v.  Tucker,  5  Sneed,  33 ;  Mabbett  v. 
as  I  conceive,  affect  the  power,  that  these  White,   2   Kern.  442 ;  Kemp  v.  Carnley, 

Land  Credit  Co.,  L.  R.  8  Ch.  831  ;  or  mortgage  firm  goods  for  a  firm  debt,  Richard- 
son V.  Lester,  83  111.  55  ;  or  settle  an  insurance  loss,  Brown  v.  Hartford  Ins.  Co.,  U7 
Mass.  479 ;  or  borrow  money,  Howze  v.  Patterson,  63  Ala.  205  ;  Leffler  v.  Rice,  44 
Ind.  103;  Smith  v.  Collins,  115  Mass.  388;  or  indorse  negotiable  paper,  Porter  v. 
White,  39  Md.  613 ;  Moorehead  v.  Gilmore,  77  Penn.  St.  118;  Cottam  v.  Smith,  27  La. 
An  128;  or  sign  the  firm  name  to  notes,  Wagner  v.  Simmons,  61  Ala.  143;  Johnson 
I-  Barry  95  111.  483;  Porter  ?..  Barry,  39  Md.  613;  Faler  v.  Jordan,  44  Miss.  283; 
Ditts  y. 'Lonsdale,  49  Ind.  521  ;  Shaw  v.  McGregory,  105  Mass.  96;  Dow  v.  Moore, 
47  N.  H.  419  ;  but  a  partner  cannot  accept  a  bill  drawn  "  to  our  order,"  Hogarth  o. 
Latham,  3  Q.B.  D.  643.  — K. 

1  By  a  sale  or  mortgage  by  one  partner  of  his  interest  m  the  partnership,  the 
vendee  or  mortgagee  acquires  only  a  right  to  such  partner's  share  in  the  surplus 
remaining  after  all  creditors  have  been  paid  and  accounts  between  the  partners  ad- 
justed. Smith  V  Parkes,  16  Beav.  115;  Warren  w.  Taylor,  60  Ala.  218;  Sheehy  r. 
Graves  58  Cal  449  ;  Beecher  v.  Stevens,  43  Conn.  587;  Smith  v.  Andrews,  49  111.  28 ; 
Deeter'y.  Sellers  102  Ind.  458  ;  Williams  v.  Lewis,  115  Ind.  45,  47  ;  Tarbell  v.  West, 
86  N  Y  280  •  First  Nat.  Bank  v.  Wood,  128  N.  Y.  35,  44  ;  Burbank  v.  Wiley,  79  N.  C. 
501  ;'Page  v.  Thomas,  43  Ohio  St.  38 ;  Stebbins  u.  Willard,  53  Vt.  665  ;  Maxwell  i'. 
Wheeling,  9  W.  Va  206. 
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*  179    and  of  *  reason  is  in  favor  of  this  power,  and  that  such 

assignment,  being  entirely  in  good  faith,  would  be  held 

valid ;  especially  if  one  of  the  partners  had  absconded,  and  the 

other  made  the  arrangement,  (tt)  ^     He  may  sell  the  whole  stock 


3  Duer,  1.     In  Egberts  v.  Wood,  3  Paige, 

517,  Chancellor  Walworth  considered  such 

assignments  valid  when  not  against  the 

known  wishes  of  a  copartner.  The  con- 
trary was  held  in   Dickinson   o.  Legare, 

1   Desaus.  557  (overruled  by  Kobinson  v. 

Crowder,  supra);   Dana  o.  Lull,    17   Vt. 

390,  per  Redjield,  J.,  and  Bennett,  J.     See 

Moddewell  «.  Keever,  8   VV.  &  S.  63.     In 

Havens  c.  Hussey,  5  Paige,  30,  the  power 

of  one  partner  to  make  such  an  assign- 
ment   against    the   known    wishes   of    a 

copartner,   or   without    his   consent,   was 

held  invalid.  Chancellor  1 1' i/»;o/ /A,  refer- 
ring to   Egberts    u.    Wood,   supra,   said : 

"A.S  it  was  not  necessary  for-  the  decision 

of    that    case,   I    did    not    express    any 

opinion  as  to  the  validity  of  an  as.sign- 

ment  of  the  partnership   eft'ucts  by  one 

partner,  against  the  known  wishes  of  his 

copartner,   to   a  trustee,   for    the   benefit 

of  the  favorite  creditors  of  the  assignor ; 

in  fraud  of  the  rights  of   his  copartner 

to  participate  in  the  distribution  of  tiie 

partnership  effects  among  the  creditors, 

or  in  the   decision  of  the  question  as  to 

which   of    the   creditors,   if    any,   should 

have  a  preference  in  payment  out  of  the 

effects  of  an  insolvent  concern.      .      One 

member  of  the  firm,  witliout  any  express 

authority  from  the  other,  may  disciiarge 

a  partnership  debt,  either  by  the  pay- 
ment of  money,  or  by  the  transfer  to  the 
creditor  of  any  other  of  the  copartnership 
effects;  although  there  may  not  be  suf- 
ficient left  to  pay  an  equal  amount  to 
the  other  creditors  of  the  firm.  But  it  is 
no  part  of  the  ordinary  business  of  a 
copartnership  to  appoint  a  trustee  of  all 
the  partnership  eifects,  fur  the  purpose 
of  selling  and  distributing  the  proceeds 
among  tlie  creditors  in  unequal  propor- 
tions. And  no  such  authority  as  that 
can  be  implied.  On  the  contrary,  smli 
an  exercise  of  power  by  one  of  the  firm, 
without  the  consent  of  the  other,  is  in 
most  cases  a  virtual  dissulution  of  the 
copartnership ;  as  it  renders  it  impossible 
for  the  firm  to  continue  its  business." — 
In  Hitchcock  o.  St.  John,  1  Hoff.  Ch.  511, 
it  was  held  that  one  partner  cannot  on 
the  eve  of  insolvency  assign  all  the  part- 
nership property  to  a  trustee,  for  the 
purpose  of  paying  the  debts  of  the  firm 
with  preferences.     In   Ivirby  v.  IngersoD, 

1  The  weight  of  recent  authority  is  against  this  power.  See  cases  cited  in  note  (()• 
Unless  the  other  partners  have  absconded  or  are  absent  and  cannot  be  communicated 
with  at  once  and  immediate  action  is  necessary.     See  cases  cited  in  note  {tt ) 
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1  Doug.  (Mich.)  477,  the  reasons  for  and 
against  the  validity  of  such  assignments 
to  trustees    were   elaborately   considered 
by  Fetch,  J.,  delivering  the  opinion  of  the 
court,  and    Whipple,  J.,  dissenting ;   and 
it   was  held   that   the   implied  authority 
arising    from    the    ordinary   contract    of 
copartnership  does   not   authorize  one  of 
the  partners,  without   the   assent   of  his 
copartners,  and  in  the  absence  of  special 
circumstances,  as  their  absence  in  a  for- 
eign country,  to  make  a  general  assign- 
ment  of    the    partnership    effects,   to    a 
trustee,  for  the  benefit  of  creditors,  giv- 
ing preferences  to  some  over  others,     'ihe 
power  of  one  partner  to  make  such  an 
assignment   to  trustees   as   would   termi- 
ijate  the  partnership,  was  left  undecided 
in  Hayes  v.  Heyer,  4  Sandf.  Ch.  485,  and 
Pearpoint  v.  Graham,  4    Wash.  C.  C.  232. 
In  the  latter  case  Judge  Wnshingtuu  evi- 
dently inclined  to  the  opinion  that  it  does 
not   exist,   although    lie   did   not   find   it 
necessary   to   express    himself    decidedly 
upon  the  question.     I'his  power  is  denied 
in    Dunklin    v.    Kimball,   50   Ala.    251 : 
Wilcox   u.  Jackson,  7    Col.  v,->l  ;    Loeb  r. 
Pierpont,  58   la.  4i;y  ;   Bull  i.  Harris,  18 
B.  Mon.  195;  Maughlin  v.  Tyler,  47  Md. 
545;    Hook  v.  Stone,  34    Mo.'siili;    Stein- 
hart  V.  Fyhrie,  5   Mont.  463  ;   Kimball  v. 
Hamilton  Ins.  Co.  8  Bosw.  495,  and  Hook 
!'.  Stone,  34   Mis.   329  ;    Welles    i'.  March, 
30  N.  Y.  344 ;   Coope  v.  Bowles,  42  Barb. 
87;    Holland  «.  Drake,  29   Oliin  St.  441; 
Pet.  of   Daniels,  14   i;.  I.  500;    Williams 
V.  Roberts,  6  Cold.  493,  497 ;   Coleman  v. 
-Darling,   66    Wis.   155.     See   Itollyer   on 
Part.  §  395;    Story  on  Part.  §§  101,310; 
3   Kent,  Com.  44,  n.  (7th  ed.).     But   the 
assignment  of   real   property   to  trustees 
will   not   bind  the  partners   who  do  not 
join    in    it.     Anderson    r.    Tompkins,    1 
Brock.  463  ,  CoUyer  on  Part.  (3d  Am.  ed.) 
§  394.     See  also   Wilson   v.  Soper,  13  B. 
Mon.   411,   and   Eislier  v.    Murray,   1   E. 
D.  Smith,  341. 

(tt)  Palmer  v.  Myers,  43  Barb,  509. 
See  also  Stein  v.  La  Dow,  13  Minn.  412; 
Hunter  ;;.  Waynick,  67  Iowa,  555;  New- 
hall  W.Buckingham,  14  111.  405;  Welles 
V.  March,  30  N.  Y.  344,  Kumery  v. 
MeCaUoch,  54  Wis.  565 ;  Pet.  of  Daniels, 
14  R.  I.  500. 
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m  trade  by  a  single  contract,  (m)     Nor  is  the  sale  avoided  by 
the  fact  that  the  partner  making   the   sale   applies   the 
*  proceeds   fraudulently  to  the    payment   of    his    private    *180 
debt,  {v)  if  the  purchaser  was  wholly  innocent  of  the  fraud. 

It  seems  to  be  settled  that  a  partner  may  dissent  from  a  future 
or  incomplete  contract,  and  that  a  third  party  having  notice  of 
such  dissent  could  not  hold  the  dissenting  partner,  without 
evidence  of  his  subsequent  assent  or  ratiiication.  (z6>)      And  the 


(u)  Arnold    v.    Brown,   24    Pick.   89; 
Tapley  v.  Butterfield,  I  Met.  518;  Ander- 
son V.  Tompkins,  I  Brock.  456;  Pierson 
V.   Hooker,   3   Johns.   70;    Livingston    v. 
Koosevelt,  4  Johns.  277;   Mills  K.Barber, 
4  Day,  430 ;  Pearpoint  v.  Graham,  4  Wash. 
C.  C.  234 ;   Kirby  v.  Ingersoll,  1  Harring. 
Ch.  (Mich.)  172  ;    Halstead  v.  Shepard,  23 
Ala.  558;   VVhitton  c.  Smith,  I   Preeman, 
Ch.    (Miss.)   238;   Arnold   v.    Brown,   24 
Pick.  92,  Morton,  J. :  "  The  sale  was  made 
by  one   of   two  partners.     And  the  first 
objection  is,  that  one,  in  the  absence  of 
the  other,  had  no  authority  to  make  this 
sale.     It  is  said,  that,  although  he  might 
sell  the  whole  partnership  stock  by  retail, 
yet  that  it  was  not  according  to  the  ordi- 
nary course  of  business,  and  so  not  within 
the   scope   of    his   authority,   to   sell   the 
whole  at  once  by  a  single  contract.     We 
have  no  evidence  of  the  terms  of  associa- 
tion between  these  partners ;   but  there  is 
no  reason  to  suppose  that  either  member 
of   the  firm  had   any  different  authority 
than  what  was  derived  from  the  relation 
subsisting  between  them.     Doubtless  the 
ordinary  business  of  the  company  was  to 
purchase   goods    by   tlie   large    quantity, 
and    to   sell    them   in    small    quantities. 
But    this    cannot    restrain    the    general 
power  to  buy  and  sell.     The  validity  of 
a  purchase   or   a   sale    cannot    be   made 
to  depend  upon  the  amount  bought  and 
sold.     The  authority  will  expand  or  con- 
tract, according  to  the  emergencies  which 
may  arise  in  the  course  of  their  proper 
business.     One  of  their  principal  objects 
was   to  sell,  and  it  would   be  absurd   to 
say  that  either  partner  miglit  sell  all  the 
goods  by  retail  as  fast  as  possible,  but  if 
a  favorable  opportunity  occurred,  to  sell 
a  great  part   or   the   whole   at   once,  he 
would  have  no  power  to  do  it.     That  an 
exigency    had    arisen    in    the   affairs   of 
the   partnership   which    rendered   a  sale 
necessary,    and    which    made    it    highly 
expedient  and   heneiicial   to  sell   in   this 
mode,  is  very   apparent.     And  we   have 
no  doubt  that  the  one  partner  was  author- 
ized to  make  this  sale  in  the  name  of  the 
firm."     See  also  Drake  v.  Thyng,  37  Ark. 
228 ;    Crites    u.    Wilkinson,   65   Cal.    559 ; 


Hunter  v.  Waynick,  67  la.  555;  Blaker 
V.  Sands,  29  Kan.  551 ;  Cayton  v.  Hardy 
27  Mo.  536;  Graser  i:  Stellwagen,  25 
N.  Y.  315;  Sloan  v.  Moore,  37  I'a.  217; 
Porkner  v.  Stuart,  6  Gratt.  197. 

(v)  Arnold  v.  Brown,  24  Pick.  93. 
Morton,  J. :  "  It  was  immaterial  to  the 
purchaser  how  or  to  whom  he  paid  the 
price.  If  a  portion  went  to  pay  a  private 
debt  of  one  of  the.  firm,  it  would  not 
invalidate  the  sale  and  defeat  the  trans- 
fer of  the  goods.  Whether  it  would  be 
deemed  a  legal  payment  pro  tanto  as  against 
the  creditors  of  the  firm,  is  a  question 
with  which  we  have  nothing  to  do.  So  if 
the  partnership  stock  had  heen  taken  in 
satisfaction  of  a  private  debt  due  from 
one  of  the  partners  to  the  puroliaser,  it 
might  have  been  deemed  fraudulent  as  to 
the  creditors  of  the  company.  But  such 
was  not  this  case." 

(w)  In  Willis  V.  Dyson,  1  Stark  164, 
tlie  dissent  was  \>j  one  partner,  who  sent 
a  circular  containmg  these  words :  "  I  am 
sorry  that  the  conduct  of  my  partner 
compels  me  to  send  the  annexed  circular. 
I  recommend  it  to  you  to  be  in  possession 
of  my  individual  signature  before  you 
send  any  more  goods;"  and  it  Wiis  held 
to  be  sufficient.  Lord  Elienhorough  lield, 
"  That  although  no  dissolution  liad  taken 
place  till  a  late  period,  yet  that  after 
notice  by  one  partner  not  to  supply  any 
more  goods  on  the  partnership  account, 
it  would  be  necessary  for  the  partner 
sending  goods  after  such  notice  to  prove 
some  act  of  adoption  by  the  partner  who 
gave  the  notice,  or  that  he  had  derived 
some  benefit  from  the  goods."  Feigley 
V.  Sponeberger,  5  W.  &  S.  564 ;  Vice  o. 
Fleming,  1  Y.  &  Jer.  227  ;  .3  Kent,  Com. 
45 ;  Layfield's  case,  1  Salk.  292 ;  Minnit 
V.  Whinery,  5  Bro.  P.  C.  489  ;  Booth  v. 
Quinn,  7  Price,  193;  Yeager  v.  Wallace, 
57  Penn.  St.  365 ;  Matthews  o.  Dare,  20 
Md.  248  ;  Tyler  v.  Scott,  45  Vt.  261.  The 
implied  authority  of  one  partner  to  draw 
bills  and  notes  for  the  partnership  is  re- 
voked by  notice  to  the  person  wlio  after- 
wards receives  them  that  it  does  not  exist. 
Galway  v.  Matthew,  ]  Camp.  403  ;  s.  c.  10 
East,  264;  Booth  e.  Quinn,  7  Price,  193. 
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mere  fact  that  the  goods  purchased  by  the  contract  came  into  the 
possession  of  the  firm  is  not  sufficient  evidence  of  such  assent 
or  ratification,  without  some  evidence  of  a  benefit  received  by 
the  dissenting  partner,   from  the   delivery  of    the  goods  to  the 

firm,  {x) 
*181        *  Money    lent   to    one    partner   for   his    own    expenses, 

incurred  by  him  in  prosecuting  the  business  of  the  part- 
nership, has  been  held  to  be  a  partnership  debt,  (y)  But  if  a 
partner  who  has  given  his  own  security  for  money  borrowed  by 
himself,  apply  that  money  to  partnership  purposes  this  does  not 
make  it  a  partnership  debt.  The  partnership  owes  the  borrowing 
partner,  and  he  alone  owes  the  lender,  {z)  And  a  person  lending 
money  to  one  partner,  that  he  may  contribute  it  to  increase  the 
capital  of  the  concern,  cannot  hold  the  other  partners  liable, 
without  some  evidence  of  their  assent  or  authority,  (a)  And  one 
attorney,  a  member  of  a  firm,  has  no  general  authority  resulting 
from  the  nature  of  their  business  to  borrow  money  on  the  credit 


The  refusal  of  a  partner  to  give  a  joint 
note  does  not  of  itself  amount  to  a  revoca- 
tion of  the  implied  authority,  but  the 
question  i.s  to  be  sulimitted  as  one  of  fact 
for  the  jury.  Luavitt  v.  Peck,  3  Conn. 
124;  Vice  o.  Fleming,  1  Y.  &  Jer.  227.  — 
This  dissent  may  not,  perhaps,  relieve  a 
partner  from  liability,  wliere  the  partner- 
ship consists  of  more  than  two,  unless  the 
majority  dissent.  3  Kent,  Com.  45  ;  Story 
on  Part.  §  123  ;  Coll.  on  Part.  §  389  ;  n. ; 
Eooth  V.  Quinn,  7  Price,  193  ;  Kirlc  v. 
Hodgson,  3  Johns.  Ch.  400.  And  it  luis 
been  held  that  each  partner  m.ay  bind  his 
copartners  by  any  contract  within  the 
scope  of  the  partnership  business,  not- 
withstanding they  object  to  the  transac- 
tion. W'ilkius  V.  Pearce,  5  Denio,  541. 
"  By  the  act  of  entering  into  a  copartner- 
ship, each  of  its  members  becomes  clothed 
with  full  power  to  make  any  and  every 
contract  ^vithin  the  scope  and  limits  of  tlie 
copartuership  business.  All  such  con- 
tracts will  therefore  be  absolutely  binding 
upon  the  several  members.  This,  how- 
ever, is  incident  to  the  copartnership 
relation,  and  must  exist  in  defiance  of 
expostulations  and  objections,  while  the 
relation  endures."  s.  c.  2  Comst.  469 ; 
Graser  v.  Stellwagen,  25  N.  Y.  315 ; 
Campbell  r.  Bowen,  49  Ga.  417.  A  firm 
cannot  be  charged  with  a  debt  contracted 
by  one  partner,  before  the  partnership 
was  constituted,  although  the  subject- 
matter  which  was  the  consideration  of  the 
debt  has  been  carried   into  the   partner- 
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ship  as  stock.  Nor  can  the  firm  be 
charged  with  rent  which  accrued  upon  a. 
lease  to  one  of  the  partners.  Brooke  v. 
Evans,  5  Watts,  196  ;  Ketchum  u.  Durkee, 
1  Hoff.  Ch.  538 ;  Le  Roy  !;.  Johnson,  2 
Pet.  198. 

{x)  Monroe  v.  Conner,  15  j\[e.  178. 
Sheplei/,  J.:  "It  is  quite  obvious  that 
there  may  be  a  difference  hetween  the 
goods  coming  to  the  nse  of  the  firm,  and 
a  benefit  derived  to  the  dissenting  part- 
ner from  their  delivery  to  the  firm.  The 
bargain  may  have  proved  to  be  a  very 
losing  one,  and  this  may  have  been 
foreseen  by  tlie  dissentmg  partner  and 
have  been  the  very  cause  uf  the  notice ; 
and  why  should  he  be  held  to  pay,  per- 
haps from  his  private  property,  for 
goods,  the  purchase  and  sale  of  which 
may  have  absorbed  the  whole  partner- 
ship stock,  when  he  had  provided  against 
such  a  calamity  by  expre.ssing  his  dissent 
from  the  contract  before  it  was  consum- 
mated 1  " 

(,y)  Eothwell  v.  Hnmphreys,  1  Esp. 
406.  And  see  Ex  parte  Bonbonus,  8  Ves. 
540. 

(r)  Graeff  v.  Hitchman,  5  Watts,  454 ; 
Bevan  v.  Lewis,  1  Sim.  376;  Emly  v.  Lye, 
15  East,  6;  tJalem  Bank  o.  Thomas,  47 
N.  Y.  15. 

•(a)  Eisheri;.  Taylor,  2 1-Iare,  218.  And 
see  Greenslade  v.  Dower,  7  B.  &  C.  635 ; 
Stewart  v.  Caldwell,  \)  La.  Ann.  419; 
King  V.  Faber,  22  Penn.  St.  21. 
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of  the  firm,  (h)  i  Nor  can  he  bind  his  copartner  by  an  indorsement 
of  a  writ  in  his  own  name,  (c)  A  lender  of  money  to  a  partner 
cannot,  in  general,  recover  of  the  firm,  without  showing  that  the 
money  was  applied  to  the  use  of  the  firm.  For  the  presumption 
would  be  that  it  was  borrowed  by  the  partner  on  his  own  account, 
and  not  lent  to  the  firm.  But  although  it  be  proved  that  the 
money  was  not  applied  to  the  use  of  the  firm,  yet  the  firm  will  be 
liable  for  it,  if  it  were  borrowed  in  their  name  by  a  partner  whom 
they  had  apparently  clothed  with  authority  to  borrow  it 
for  them,  ((i)  If  the  partnership  *be  carried  on  in  the  *182 
name  of  an  individual,  the  presumption  of  law  is  that  a 
note  signed  by  him  is  his  own  note,  and  the  contrary  must  be 
shown,  (e)  2  If,  however,  a  partner  of  a  firm  having  other  names, 
or  the  word  "  company  "  in  its  partnership  style,  sign  a  bill  or  note 
with  his  own  name,  and  without  the  proper  partnership  style,  or 
in  other  words  to  indicate  that  it  is  on  partnership  account,  for 
money  borrowed,  he  alone  is  answerable,  although  the  money  was 
borrowed  for  and  applied  to  a  partnership  purpose.  (/) »    Questions 

(6)  Breckenridge   v    Shrieve,  4   Dana,,  seek  to  avoid  the   payment,  the   burden 

378.     See  also  Sims  v.  Brutton,  5   Exch.  of  proof  lies  npou  them  to  show  that  the 

802  ;  Wilkinson  v  Candlish,  5   Exch,  91 ;  note  was  given  in  a  matter  not  relating 

Harman   v.  Johnson,   3  Car.   &  K.    272 ;  to  the  partnership  business,  and  that  also 

Plumer  v.  Gregory,  L.  K.  18  Eq.  621.  with  the  knowledge  of  the  payee.     See 

(c)  Davis  V.  Gowen,  17  Me.  387.  Thicknesse  v.  Bromilow,  2  Cr.  &  J.  425; 

(rf)  In  Etheridge   v.  Binney,  9  Pick,  Barrett  v.  Swann,  17  Me.  180;  Ensmiu- 

272,  it  was  held  that  in  case  of  a  limited  ger   v.  Marvin,  5  Blackf.   210;  Bank  of 

and   dormant    partnership   carried  on  by  the  United  States    v.  Binney,   5    Mason, 

one   of  the   partners   in    his   individual  176  ;  Wright  v.  Hooker,  6  Selden,  51. 

name,  if  he  borrow  money  representing  it  (e)  See  cases  in  former  note,  and  Oli- 

to  he  for  the  use  of  the  partnership,  the  dor-  phant !'.  Mathews,  16  Barb.  608. 

mant    partners    will    be    liable    without  (/)  Ripley  v.  Kingsbury,  1  Day,   150, 

proof    by  the    creditor    that  the   money  n.;   Foley   v.    Eobards,  3  Ired.   L.    179; 

went  to  the  use  of  the  partnership.     But  Jaques  v.  Marquand,  6  Cowen,  497  j  Willis 

it  was  held  otherwise,  if  there    were  no  v.  Hall,  2  Dev  &  B.  231  ;  Logan  r.  Bond, 

such  representations.  —  See    Whitaker  d.  13   Ga.  192;  Hogan  w.  JReynolds,  8  Ala. 

Brown,  16  Wend.  505,  where  it  was  held  59.      Otherwise,  if  the  paper  be  signed 

that  a   note,    given    by    one    partner   in  with   the   partnership   clause.     Pearce  v. 

the  name  of  the  firm,  is  of  i(se//'presump-  Wilkins,  2  Comst,  469 ;  Hamilton  v  Sum- 

tive  evidence  of  the  existence  of  a  part-  mers,  12  B.  Mon.  11. 
nership   debt,  and  if  the  other  partners 

''  Neither  can  a  partner  in  a  law  firm  bind  his  copartner  by  giving  a  note  in  the 
firm  name,  even  for  a  partnership  debt,  unless  he  has  special  authority,  or  it  was  neces- 
sary for  carrying  on  the  business,  Smith  v.  Sloan,  37  Wis.  285 ;  nor  bind  his  firm  by  a 
post-dated  check  drawn  in  the  name  of  the  firm,  Torster  v.  Mackreth,  L.  R.  2  Ex. 
163.     See  Garland  v.  Jacomh,  L.  R.  8  Ex.  216.  —  K. 

^  Yorkshire  Banking  Co.  v.  Beatson,  4  C.  P.  D.  204,  decided  that  if  the  name  of 
a  firm  is  identical  with'  that  of  an  individual  member  of  it,  proof  that  such  name  was 
signed  to  a  bill  of  exchange  by  the  anthority  and  for  the  purposes  of  the  firm  is  neces- 
sary to  make  the  firm  liable ;  but  it  was  said  in  the  same  case,  on  appeal,  in  5  C.  P.  D. 
109,  aflirming  the  judgment  in  the  particular  case,  that  the  presumption  in  such  a 
case  is  that  the  bill  was  given  for  the  firm,  and  is  binding  upon  it,  at  least  where  the 
individual  carries  on  no  business  separate  from  the  busmess  of  the  firm,  which  pre- 
sumption may  he  rebutted  by  proof  that  the  bill  was  signed  not  in  the  name  of  the 
partnership,  but  of  the  individual  for  his  private  purposes.  —  K. 

8  If  a  note  or  other  obligation  is  executed  by  all  the  partners  individually,  it  is  the 
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of  this  kind  can  be  decided  in  many  cases  only  by  the  special  cir- 
cumstances attending  the  transaction.  For  it  is  certain  that  if 
money  has  been  actually  borrowed  by  one  partner  on  the  credit  of  the 
firm,  and  in  the  course  of  the  business  of  the  firm,  the  other  partners 
are  liable  for  it,  although  the  money  was  misapplied  by  him  who 
borrowed  it.  {g)  And  if  the  money  be  borrowed  by  one  partner, 
not  expressly  on  his  individual  credit,  and  it  was  in  part  bor- 
rowed for  and  used  by  the  firm,  the  copartners  are  liable.  Qi) 

*  183    *  And  where  the  money  of  a  third  person  is  in  the  hands 

of  a  copartner  as  trustee,  and  he  applies  it  to  the  use  of  the 
firm,  with  the  knowledge  and  consent  of  the  copartners,  they  are 

{g)  Emerson  !).  Harmon,  14  Me.  271;  is  a  question  for  the  jury.  Church  u.  Spar- 
Church  V.  Sparrow,  5  Wend.  22.3 ;  Onon-  row,  supra.  —  Xu  Miller  r.  Manice,  supra, 
daga  County  Bank  o.  De  Puy,  17  id.  47  ;  Walworth,  Ch.,  is  reported  to  have  said  at 
Waldo  Bault  v.  Lumbert,  16  Me.  416;  p.  119.-  "Where  a  third  person  lends 
Winship  w.  Bank  of  United  States,  5  Pet  money  to  one  of  the  copartners  upon  the 
529;  Steel  v.  Jennings,  Cheves,  18.3—  check  or  notes  of  the  firm,  he  has  a  right 
But  see  Lloyd  o.  Freshfield,  2  C.  &  P.  32.5,  to  presume  it  is  for  the  use  of  the  firm ; 
where  iiay/ei/,  J.,  is  reported  to  have  said:  unless  there  is  something  to  create  a 
"In  point' of ' law,  one  of  several  partners  suspicion  that  the  money  is  not  borrowed 
may  pledge  the  partnership  name  for  for  the  firm,  and  that  the  borrower  is 
money  bond  Jide  lent,  the  lender  suppos-  committiug  a  fraud  upon  his  copartners, 
ing  that  one  partner  has  the  authority  of  And  where  money  is  thus  borrowed  upon 
the  house  to  borrow,  and  that  he  is  bor-  the  note  or  checli  of  the  firm,  the  mem- 
rowing  for  the  purposes  of  the  house,  bers  of  the  firm  or  those  of  them  to 
Bat  if  there  be  gross  negligence,  and  the  whom  the  credit  was  given  by  the  lender, 
transaction  be  out  of  the  ordinary  course  are  bound  to  show,  not  only  that  the 
of  business,  the  lenders  cannot  recover  of  money  was  not  applied  to  their  use,  but 
the  other  partners,  if  the  money  be  mis-  also  that  the  lender  had  reasons  to  believe 
applied."  it  was  not  intended  to  be  so  applied  at 

(h)  Church  v.  Sparrow,  5  Wend.  223  ;  the  time  it  was  lent.     Bond  o.  Gibson,  1 

Whitaker  v.  Brown,  16  id.  50.5 ;  Miller  o.  Camp.  185  ;  Whitaker  v.  Brown,  16  Wend. 

Manice,  6  Hill  (N.  Y  ),  114.    Whether  the  505."     See  further  Jaques  u,  Marquand,  6 

money  was  so  borrowed  and  appropriated  Cowen,  497. 

obligation  of  the  individuals  only  and  not  of  the  firm.  Freeman  v  Campbell,  55  Cal. 
197  ;  Dunnica  v.  Clinkscales,  73  Mo.  500;  Turner  v.  Jaycox,  40  N.  Y.  470;  Second 
Nat.  Bank  v.  Burt,  93  N.  Y.  233,  245. 

But  if  such  obligation  was  in  fact  executed  in  the  firm's  business  and  for  its  benefit, 
it  will  be  regarded  as  a  copartnership  obligation,  and  wiU  be  payable  out  of  the  firm 
asfsets.  Er  parte  Stone,  L.  R.  8  Ch.  914;  Nelson  o.  Neely,  63  Ind.  194;  Carson  v. 
Byers,  67  la.  606  ;  Spalding  v.  Wilson,  80  Ky.  589,  595 ;  Mitchell  v.  D'Armond,  30 
La.  An.  396;  Gay  v.  Johnson,  45  N.  H.  587  ;  Berkshire  Woollen  Co.  v.  Juillard,  75 
N.  Y.  535  ;  Sn  re  Waldron,  98  N.  Y.  671 ;  Clanton  v.  Price,  90  N.  C.  96,  99  ;  McKee 
V.  Hamilton,  33  Ohio  St.  7  ;  Frow,  Jacobs  &  Go's  Est.  73  Pa.  459.  The  same  result 
has  been  reached  when  a  note  was  made  by  one  partner  and  endorsed  by  the  others. 
Ex  parte  First  Nat.  Bank,  70  Me.  369;  Thayer  i'.  Smith,  116  Mass.  363;  Booth  «. 
Farmers',  &c.  Bank,  74  N.  Y.  228.  So  where  the  signing  of  a  firm  name  as  "  M.  &  G. 
by  G."  to  an  instrument  shows  that  it  was  intended  to  he  the  act  of  all  the  partners 
although  but  one  partner,  "  G,"  is  named  in  the  instrument,  George  v.  Tate,  102  U.  S. 
564  ;  and  it  is  equally  true  that  where  all  firm  checks  or  notes  are  drawn  in  one  part- 
ner's name,  a  check  or  note  so  drawn  binds  the  firm.  Crocker  w.  Colwell,  46  N  Y. 
212  ;  McKee  v.  Hamilton,  33  Ohio  St.  7,  12.  — A  letter  beginning  "  We  hereby  guar- 
antee," signed  by  the  firm  name  and  each  of  the  partners,  is  both  joint  and  several. 
Ex  parte  Harding,  12  Ch.  D.  557.  —  If  there  is  no  firm  style,  one  partner  may  sign  his 
copartners'  names  to  a  note  given  in  the  course  of  the  partnership  business,  and  bind 
them.     Nelson  «.  Neely,  63  Ind.  194  ;   Kitner  o.  Whitlock,  88  111.  513. 
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certainly  bound,  (i)  And  it  has  been  decided,  upon  strong  reasons, 
that  they  are  so  held  without  their  knowledge  and  consent,  (j) 
Still  if  a  partner  borrows  money  on  his  own  individual  credit, 
and  subsequently  applies  it  to  the  benefit  of  the  firm,  this  does 
not  make  the  firm  liable  to  the  original  lender,  {k) 

A  partner  cannot  bind  his  copartners  by  a  submission  of  a  part- 
nership question  to  a  reference,  [kk)  ^ 

It  was  decided  many  years  ago,  in  one  case,  that  a  purchase 
by  one  partner  bound  the  others ;  and  in  another  case,  that  a 
sale  by  one  partner  bound  the  others ;  (/)  and  these  rules  are 
*  the  basis  of  a  partnership  liability  now  And  the  seller  *  184 
or  the  purchaser  will  not  be  affected  by  the  fraudulent 
intention  of  the  partner  in  the  transaction,  unless  there  has  been 
collusion,  or  want  of  good  faith,  or  gross  negligence,  on  his 
part,  (m)  But  the  power  of  one  partner  to  dispose  of  partnership 
property  is  confined  strictly  to  personal  effects,  {n) 


(i)  Hutchinson  v.  Smith,  7  Paige,  26 ; 
Jaques  v  Marquand,  6  Cowen,  497';  Nich- 
olson y.  Leavitt,  4  Sandf.  309. 

( /)  Richardson  v.  French,  4  Met.  577. 
In  this  case  it  was  determined  that  where 
an  administrator,  who  is  a  member  of  a 
partnership,  applies  to  the  partnership 
concerns  money  belonging  to  his  intes- 
tate's estate,  and  afterwards  gives  the 
note  of  the  firm  to  a  creditor  of  the 
intestate,  to  whom  such  money  was  due, 
in  discharge  of  such  creditor's  claim  on 
the  estate,  the  firm  is  bound  to  pay  the 
note,  although  the  money  was  not  in  tlie 
hands  of  the  firm  when  the  note  was 
given.  And  Hubbard,  J.,  in  giving  the 
opinion  of  the  court,  said  :  "  It  was  suf- 
ficient for  that  purpose  if  the  money ,_  to 
which  the  plaintiff  had  an  equitable  claim, 
had  in  fact  been  used  by  the  firm,  to 
authorize  the  giving  of  the  note  so  as  to 
bind  them." 

(k)  Green  v  Tanner,  8  Met.  411  ;  Se- 
van V.  Lewis,  1  Sim.  376  ;  Graeff  v.  Hitch- 
man,  5  Watts,  4.'J4 ;  Logan  v.  Bond,  13 
Ga.  192;  Wiggins  v.  Hammond,  1  Mo. 
121.    If  the  note  be  signed  A  B,  for  A  B 


&  Co.,  the  firm  will  be  liable.  Staats  v. 
Howlett,  4  Denio,  559.  If  a  partner  bor- 
row money  on  his  own  note  for  the  use 
of  the  firm,  he  may  afterwards  substitute 
the  note  of  the  firm  for  his  own,  and  it 
will  be  no  fraud,  and  the  firm  will  be 
bound.  Union  Bank  a.  Eaton,  5  Humph. 
499.     See  ante,  p.  *180. 

(kk)  Stead  ".  Salt,  3  Bing.  101  i  Backus 
V.  Coyne,  35  Mich.  5  ;  Martm  v.  Thrasher, 
40  Vt.  460.  Contra  in  Hallack  v.  March, 
25  lU.  48 ;  Gay  v.  Waltman,  89  Peun.  St. 
453;  see  Thomas  l\  Atherton,  10  Ch.  D. 
185. 

(I)  Lambert's  case,  Godb.  244  ;  Hyatt 
V  Hare,  Comb.  383.  And  see  Winship  v. 
Bank  of  United  States,  5  Pet.  561  ;  Wal- 
den  V.  Sherburne,  15  Johns.  422  ;  Mills  v. 
Barber,  4  Day,  430  ;  Dougal  v.  Cowles,  5 
Day,  515. 

(m)  Bond  v.  Gibson,  1  Camp.  185. 
Assumpsit,  for  goods  sold  and  deliv- 
ered. It  appeared  that  while  the  de- 
fendants were  carrying  on  the  trade  of 
harness- makers  together,  Jephson  bought 
of  the  plaintiff  a  great  number  of  bits  to 
be  made  up  into  bridles,  which  he  carried 


M  Anderson  v.  Tompkins,  1   Brock,  out  special  authority,  bmd  the  firm  by 

456 ;  Shaw,   C.  J.,  in   Tapley  v.  Butter-  a  contract    for   the   sale   of    real   estate 

field,   1    Met.   519;     Coles   v.   Coles,   15  employed  in  the    business  of   the  firm. 

Johns.  159.  —Nor  can  one  partner  with-  Lawrence  v.  Taylor,  5  MiU  [SS.  i  ),  lu/. 

1  Neither  can  one  partner  confess  judgment  to  bind  his  copartners.  Hopper  r^ 
Lucas,  86  Ind.  43  ;  Soper  v.  Fry,  37  Mich.  236 ;  Rhodes  t>.  Amsinck  38  Md  345  EUs 
V  Ellis  47  N.  J.  L.  69;  Shedd  o.  Bank  of  Brattleboro,  32  Vt.  709 ;  confra  Boss  v. 
Howell'  84  Penn  St  129.  As  to  whether  a  partner,  before  or  after  dissolution,  can 
cause  the  appearance  of  another  partner  to  be  entered  to  a  suit  against  the  firm,  see 
Hall  V.  Lanning,  91  U.  S.  160. 
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A  mortgage  of  firm  property  by  a  partner  in  his  own  name, 
conveys  no  title,  (nn) 

The  act  of  each  partner  is  considered  as  the  act  of  the  whole 
partnership,  or  of  all  the  partners,  only  so  far  as  that  act  was 
within  the  scope  of  the  business  of  the  firm ;  (o)  but  one  copartner 
may  bind  the  firm  in  matters  out  of  their  usual  course  of  business, 
if  they  arose  out  of  and  were  connected  with  their  usual  busi- 
ness, (p)  Or  if  they  receive  the  express  sanction  and  confirmation 
of  the  firm,  (q)  And  if  a  firm  owe  a  debt,  it  is  held  that  a  partner 
binds  the  firm  by  their  note  for  that  debt,  given  by  him  against 
the  wishes  of  his  partners,  (qq)  Where  any  creditor  of  one  mem- 
ber of  a  firm  takes  from  his  own  debtor,  either  in  payment  or  as 
security  for  his  debt,  the  paper  of  the  firm,  the  presumption  of 
law  is,  that  he  took  it  in  fraud  of  the  firm ;  and  without  proof  of 
their  interest,  or  their  assent  and  authority  (which  may  be  cir- 
cumstantial), the  firm  will  not  be  held,  (r)  And  if  a 
partner  *  applies  partnership  funds  to  the  payment  of  his  *185 
own  debts,  this  act  is  void,  although  the  creditor  did  not 
know  that  the  funds  belonged   to    the  partnership.  {$)'■     And  a 

away  himself ;  but  that  instead  of  bring-  old   v.  Brown,   24   Pick.    89  ,    Tapley  i'. 

ing  them  to  the  shop  of  himself  and  his  Butterfield,    1    Met.    518;     Anderson    v. 

copartner,   he  immediately  pawned  them  Tompkins,  1  Brock.  456  ;  Pierpont  v.  Gra- 

to  raise  money  for  liis  own  use.     Gazelee,  ham,  4  Wash.  C.  C.  2.34  ;  Kirbv  v.   Inger- 

for  the  defendant  Gibson,  contended  that  soil,  1  Harr.  Ch.  (Mich.)  172;  Whitton  v. 

this   could  not  be  considered  a  partner-  Smith,  Freem.  Ch.  (Miss.)  231  ;  Duncan 

ship   debt,  as   the    goods   had    not    been  t>.  Clark,  2  Rich  587. 

bought  on  the   partnership  account,  and  (nn)  Deeter  v.   Sellers,   102   Ind.  458; 

the  credit  appeared  to  have  been  given  Clark  v.  Houghton,  12  Grav,  38. 

to   .Tephson    only.     He   allowed  the  case  (o)  Hannau   v    Johnson,'  18   E.   L.  & 

would  have  been  different  had  the  goods  E,  400 ;  s.  c.  2  E.  &  B.  61  ;  Goodman  «. 

once   been   mixed   with   the    partnership  White,  2  Miss.   163  ;  Miller  i\    Hines,  15 

stock,   or    if    proof   had    been   given    of  Ga.  197  ;  Alliance  Bank  i-.  Kearsley,  L.  R. 

former  dealings  upon  credit  between  the  6  C.  P.  433. 

plaintiff  and  the  defendants.     Lord  Ellen-  (p)  Sandilands  !'.   Marsh,  2  B,  &  Aid. 

borough :  "  Unless  the  seller  is  guilty  of  673. 

collusion,  a  sale  to  one  partner  is  a  sale  [q]  Ex  parte  Peele,  6  Ves.  602. 

to   the   partnership,  with  whatever   view  {qq)  Partin  v.   Luderloh,  6  Jones,  Eq. 

the  goods  may  be  bought,  and  to  what-  341. 

ever   purposes   they   may  be   applied.     I  (r)  Gansevoort  v.  Williams,  14  Wend. 

will  take  it  that  .Jephson  here  meant  to  33;    Minor  v.    Gaw,    11    Sm.   &   M.322; 

cheat  his  copartner;   still  the  seller  is  not  Clay  v.  Cottrell,  18  Penn,  408;  Homer  v 

on  that   account  to   suffer.     He  is  inno-  Wood,  11  Cush.  62;  Butter  w.  Stocking  4 

cent  i  and  he  had  a  right  to  suppose  that  Seld,  408 ;  Commonwealth  Bank   ,).  Law 

the  individual  acted  for  the  partnership  "  127  Mass.  72;  Blodgett  v.  Sleener  67  Jle. 

Verdict   for  the   plaintiff,  —  See   McCul-  499. 

lough  V.  Somerville,  8  Leigh,  415;   Arn-  (s)  Rogers  v.   Batchelor,   12  Pet.  229; 

_  1  It  is  at  least  clear  that  any  one  receiving  in  settlement  of  a  claim  against  an 
individual  partner,  money  or  property  which  belongs  to  the  partnership,  with  knowl- 
edge of  that  fact,  cannot  retain  it.  See,  in  addition  to  cases  cited  in  notes  Is)  and  ((), 
Kendal  o.  Wood,  L.  R.  6  Ex.  243 ;  Heilbut  v.  Nevill,  L.  R.  4  C.  P.  354  5  id  478  • 
Hurt  V.  Clarke,  56  Ala.  19;  Johnson  i;.  Hersey,  70  Me.  74;  Forney  v.  Adams  74 
Mo.  138;  Todd  V.  Lorah,  75  Pa.  155;  Hartley  v.  White,  94  Pa.  31;  Cotzhausen  v. 
Judd,  43  Wis,  213. 
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purchaser  who  buys  partnership  property  from  a  partner,  knowing 
that  the  transaction  was  a  fraud  on  the  firm,  may  be  held  t 
trustee  for  the  firm,  {t) 

Partners  may  be  made  liable  for  the  torts  of  a  copartner  if 
connected  with  contract,  and  done  apparently  in  due  course  of 
the  business  of  the  firm,  and  the  existence  of  the  copartnership 
and  its  business  is  that  which  gives  the  opportunity  for  the 
wrong  and  injury  inflicted  upon  the  innocent  party,  (m)  >■     It  has 

Dob  V.  Halsey   16  Johns.  34 ;  Everngliim  Weil,  73  Mo.  213  ;  Lothrop  v.  Adams   133 

^   Ensworth,    7  Weud.  326;    Halstead  v.  Mass.  471.      So  where  one   partner  pur- 

Shepard,  23   Ala.    558 ;  Buck  v.   Mosley.  chases  such  articles  as  might  be  of  use  ia 

24M1SS.   170;  iMlden  D.  Lahens,  9  Bosw,  the    partnership    business,  and    instantlyr 

4J6;    Whitmore    v.  Adams,   17  la.  567;  conTerts   them  to  hia  own  separate  use 

Burleigh  v.  Parton,  21  Texas,  585.  the  partnership  is  liable.     Bondu.  Gibson 

y\  w^iV^    °°  ''•  ^°"^5''  '^  Mo.  131.  1  Camp.  185.     A  employed B  and  C,  who 

(u)   Willet   V.    Chambers,   Cowp.   814.  were   partners   as   wine   and    spirit  mer- 

And  see   McClure   v.  Hill,  36  Ark.  268 ;  chants,   to   purchase    wine    and  sell   the 

Eolfe  V.  Dudley,  58  Mich.  208 ;  Kuhn  v.  same  on  commission.     C,  the   managing 

It  is  also  frequently  said  that  it  is  immaterial  that  the  settlement  was  made  by  the 
creditor  of  the  individual  partner  in  good  faith  and  without  knowledge  that  the  money 
or  property  belonged  to  the  firms.  Allen  o.  St.  Louis  Bank,  120  U.  S.  20 ;  Cannon  v. 
Lindsey,  85  Ala.  198;  Brewster  v.  Mott,  5  111.  378;  Mc^'air  v.  Piatt,  46  III,  211; 
Ackley  v.  Staehlin,  56  Mo.  558 ;  Caldwell  v.  Scott,  54  N.  H.  414 ;  Liberty  Savings 
Bank  v.  Campbell,  75  Va.  534,  and  cases  cited  in  notes  (s)  and  (()•  But  in  most  of 
these  cases  as  a  matter  of  fact  the  creditor  did  have  knowledge 

In  Locke  v.  Lewis,  124  Mass.  1,  Grui/,  C.  J.,  makes  a  thorough  examination  of  the 
cases  and  states  (at  p.  7)  a  qualification  of  this  principle  as  follows:  "But  if  the  pri- 
vate creditor  has  no  knowledge  that  the  property  belongs  to  the  partnership,  and  the 
partnership  has  entrusted  its  property  to  one  partner  in  such  a  manner  as  to  enable 
him  to  deal  with  it  as  his  own,  and  to  induce  the  public  to  believe  it  to  be  his,  then 
the  other  partners  fall  within  the  rule  that  when  one  of  two  innocent  persons  must 
suffer,  that  one  must  suffer  who  by  his  acts  or  conduct  has  afforded  the  means  of 
committing  the  fraud."     See  also  Kendal  v.  Wood,  L.  R.  6  Ex,  243. 

And  it  may  perhaps  still  admit  of  doubt  whether  an  innocent  person  who  receives 
from  a  partner  for  value  partnership  property  in  ignorance  that  it  is  such,  does  not 
acquire  a  good  title.  See  Moriarty  v.  Bailey,  46  Conn.  592  ;  Clarke  v.  Farrell,  80  Ga. 
622  ;  Warren  v.  Martin,  24  Neb.  273 ;  Chase  t:  Bean,  58  N.  H.  183. 

Where  the  transaction  is  such  that  it  does  not  bind  the  firm,  a  difficulty  of 
procedure  frequently  arises,  when  the  firm  seeks  redress  It  is  held  that  as  the 
fraudulent  partner  would  have  to  be  joined  aa  plaintiff,  no  action  at  law  can  be 
maintained  for  adebt  released  or  propertv  transferred  by  a  partner  in  fraud  of  the 
firm.  Sparrow  v.  Chisman,  9  B.  &  C.  241  ;  Jones  v.  Yates,  9  B.  &  C.  532  ;  Cochran 
V.  Cunningham,  16  Ala.  448;  Church  ti.  First  Nat.  Bank,  87  111.  68;  Blodgett  v. 
Sleeper,  67  Me.  499  ;  Homer  v.  Wood,  11  Cush.  62 ;  Farley  v.  Lovell,  103  Mass.  387  ; 
Chase  v.  Bean,  58  N.  H.  183  ;  Craig  v.  Hulschizer,  34  N.  J.  L.  363  ;  Cornels  o.  Stan- 
hope, 14  R  I.  97. 

But  in  many  jurisdictions  this  technical  doctrine  is  rejected.  Johnson  v.  Crichton, 
56  Md-  108;  Stegall  v.  Coney,  49  Miss.  761  ;  Forney  v.  Adams,  74  Mo.  138  ;  Thomas  v. 
Pennrich,  28  Ohio  St.  55 ;  Liberty  Savings  Bank  v.  Campbell,  75  Va  534  ;  Cotzhausen 
V.  Judd,  43  Wis.  213.     See  also  Heilbut  v.  Nevill,  L.  R.  4  C.  P.  354,  6  id.  478. 

Where  an  action  at  law  by  all  the  partners  is  not  allowed,  the  proper  remedy  is  a  bill 
in  equity  by  the  defrauded  partners  Piercy  v.  Fynney,  L.  R.  12  Eq.  69,  and  cases 
cited,  supra, 

1  A  firm  is  not  liable  for  such  torts,  unless  done  in  the  course  of  the  firm  business, 
Abraham  v.  Hall,  59  Ala,  386  ;  Gwynn  v.  Duffield,  66  la.  708  ;  Roaenkrans  v.  Barker, 
115  111.  331 ;  Woodling  v.  Knickerbocker,  31  Minn  268 ;  or  with  the  copartners'  knowl- 
edge and  assent,  Loomis  v.  Barker,  69  111.  360  ;  or  unless  it  receives  the  benefit  of  the 
transaction.     Durant  v.  Rogers,  87  111.  508. 
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*186  *been  held  that  one  partner  might  bind  the  firm  by  a 
guaranty  or  letter  of  credit  given  in  their  name;  (v)  but  it 
seems  to  be  now  settled  that  there  must  be  a  special  authority  for 
that  purpose  ;(w)  but  this  may  be  implied  from  the  common 
course  of  business  or  previous  transactions  between  the  parties, 
or  from  subsequent  adoption  by  the  firm,  (x)  And  if  the  word 
"  surety  "  be  added  to  the  signature  of  the  firm,  this  casts  upon 
the  holder  the  burden  of  proving  the  assent  of  the  firm,  (y)  And 
if  the  signature  or  indorsement  be  in  the  usual  form  but  the  party 
receiving  it  knows  that  it  is  given  by  way  of  suretyship,  he  must 
prove  by  direct  evidence  or  equivalent  circumstances  the  assent 
of  the  partners.  («) 


partner,  represented  that  he  had  made  the 
purchases,  and  that  he  had  sold  a  part  of 
the  wines  so  purchased  at  a  profit ;  the 
proceeds  of  such  supposed  sales  he  paid  to 
A,  and  rendered  accounts,  in  wliich  he 
stated  the  purchases  to  have  been  made 
at  a  certain  rate  per  pipe.  In  fact,  C  had 
neither  bought  nor  sold  any  wine.  The 
transactions  were  wholly  fictitious,  but  B 
wa?  wholly  ignorant  of  that.  Upon  the 
whole  account  a  larger  sum  had  been 
repaid  to  A,  as  the  proceeds  of  that  part 
of  the  wine  alleged  to  be  resold,  than  he 
had  advanced ;  but  the  other  part  of  the 
wine,  which  C  represented  as  having  been 
purchased,  was  unaccounted  for.  Held, 
that  B  was  liable  for  the  false  represen- 
tations of  liis  partner ,  and  that  A  was 
entitled  to  retain  the  money  that  had  been 
paid  to  him  upon  these  fictitious  transac- 
tions, as  if  they  were  real.  Rapp  u. 
Latham,  2  B.  &  Aid.  79.5.  See  Stone  y. 
Marsh,  6  B.  &  C.  S.'il  (Fauntleroy's  case) ; 
Hume  «  BoUand,  Ry.  &  M.  371 ;  Kilby  i: 
Wilson,  Ry.  &  .\I.  178 ;  Edmonson  v.  Davis, 
4  Bsp.  14 ;  Moreton  u.  Hardern,  4  B.  &  C. 
223;  Babcock  u.  Stone,  3  McLean,  172.  — 
The  conversion  by  one  partner  of  prop- 
erty which  came  into  the  possession  of 
the  firm  on  partnership  account  is  the 
conversion  of  all.  Nisbet  i>  Patton,  4 
Rawle,  120.  The  partnership  is  liable  to 
the  innocent  indorsee  of  a  promissory 
note  signed  by  one  of  the  members  in  the 
name  of  the  firm,  without  the  Icnowledge 
or  consent  of  his  i)artner :  although  the 
note  was  given  for  a  debt  unconnected 
with  the  business  of  the  partnership. 
Boardman  v.  Gore,  15  Mass.  331.  So  the 
partnership  is  liable  for  the  fraudulent 
representations  of  a  partner  relative  to 
matters  in  the  course  of  its  business, 
although  without  the  knowledge  of  his 
copartners.  Doremus  v.  McCormick,  7 
Gill,  49;  Beach  v.  State  Bank,  2  Cart. 
(Ind.)  489  i  Hawkins  v.  Appleby,  2  Sandf. 
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421  ;  Wiley  v.  Griswold,  41  la  375  ;  Hens- 
lee  V.  Cannefax,  49  Mo.  295;  Smith  v. 
Collins,  115  Mass.  388;  McKee  v.  Hamil- 
ton, 33  Ohio  St.  7  ,  Talbot  v.  Wilkins,  31 
Ark.  411.  See  Schwabacker  v.  Riddle, 
84  111.  517.  It  is  held  that  the  imphed 
authority  of  a  partner  does  not  extend  to 
illegal  contracts,  as  the  borrowing  of 
money  at  usurious  interest,  and  will  not 
bind  his  copartners  without  their  knowl- 
edge or  consent.  Hutchins  o.  Turner,  8 
Humph.  415.  The  court  in  this  case  said: 
"  An  agency  or  authority  to  a  partner  to 
violate  the  provisions  of  a  public  statute 
cannot  be  implied  ;  nor  can  it  be  implied 
that  such  illegal  act  is  within  the  scope  of 
the  partnership,  which  could  only  exist 
for  lawful  purposes."  See  Pierce  c.  Jack- 
son, 6  Mass.  245;  Sherwood  v,  Marwick, 
5  Greeul.  295 ;  Coomer  o.  Bromlev,  12 
E.  L.  &  E.  307 ;  State  v.  Neal,  7  Foster 
(N.  H.),  131  ;  Graham  ti.  Meyer,  4  Blatch. 
129. 

(o)   Hope  !>.  Cust,  cited  in  1  East,  48 
Ex  parte  Gardom,  15  Ves.  286. 

(»■)  Sweetser  v.   French,  2  Cush.  309 
McQuewans     i..     Hamlin,    35    Penn.    St, 
517. 

(r)  Crawford  v.    Sterling,  4  Esp.  207 
Sutton  V.  Irwine,  12  S.  &  R.  13  ;  Ex  parte 
Nolte,  2  Glyn  &  J.  295  ;  Hamill  v.  Purvis, 
2    Penn.    177;    Cremer   v.   Higginson,  1 
Mason,   323;   Foote   v.    Sabin,  19  Johns 
154;  Laverty  r.  Burr,  1  Wend.  531  ;  N.  Y 
Fire  Insurance   Co.  v.  Bennett,  5   Conn, 
574  ;  Andrews  v.  Planters'  Bank,  7  Sm.  & 
M.  192;  Langan  v  Hewett,  13  Sm.  &  M 
122;   Sweetser   v.   French,    2  Cush.   309 
See  In  re  West  of  England  Bank,  14  Ch 
D.  317  ;  Moran   «.  Prather,  23  Wall.  492 
Dubuque  Bank  v.  Carpenter,  34  la.  433 
s.  c.  41  la.  518. 

(//)  Boyd  «.  Plumb,  7  Wend.  309  ;  Rol- 
lins !•.  Stevens,  31  Me.  454  ,  Butterfield  v. 
Hemsley,  12  Gray,  226 

(:)  Darling    o.    Marcli,  22    Me.    1 
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A  release  by  one  partner  is  a  release  by  all,  both  in  law  and  in 
equity,  (a)  And  a  release  to  one  partner  is  a  release  to 
all.  (6)  *But  any  fraud  or  collusion  destroys  the  etiect  of  *187 
such  release.  And  the  release,  to  discharge  absolutely  all 
the  copartners,  must  be  a  technical  release  under  seal,  (c)  And 
a  discharge  of  one  of  several  joint  debtors  by  operation  of  law, 
without  the  consent  or  co-operation  of  the  creditor,  takes  from 
him  no  remedy  against  the  other  debtor,  {d) 

The  signature  or  acknowledgment  of  one  partner,  in  matters 
relating  to  the  partnership,  in  general,  binds  the  firm ;  (e)  as 
notice  in  legal  proceedings,  or  abandonment  to  insurers  by  one 


Commonwealth  Bank  v.  Law,  127  Mass. 
72 ;  Security  Bank  v.  McDonald,  127  Mass. 
82  i  Lemoiue  v.  Bank  of  No.  America,  3 
Dillon,  44 ;  Moynahan  v.  Hanaford,  42 
Mich.  329  ;  Bloom  v.  Helm,  53  Mias.  21. 

(a)  Pierson  v.  Hooker,  3  Johns.  68  ; 
Bruen  v.  Marquaud,  17  Johns.  58 ;  Salmon 
V.  Davis,  4  Binn.  375  ;  Morse  v.  Bellows, 
7  N.  H.  567  i  Halsey  u.  Whitney,  4  Mason, 
206;  Smith  v.  Stone,  4  G.  &  J.  310; 
McBride  v.  Hagan,  1  Wend.  326 ;  Noyes 
V  N  Haven,  N.  London  &  Stonington  R. 
R.  Co  30  Conn.  1  ;  Allen  v.  Cheever,  61 
N  H  32  The  rule  of  law  and  equity  is 
the  same,  and  only  collusion  for  fraudulent 
purposes  between  the  partners  and  a 
debtor  destroys  the  effect  of  such  release. 
Barker  v.  Richardson,  1  Y.  &  Jer.  362  ; 
Cram  v.  Cadwell,  5  Coweu,  489.  —  And 
the  fraud  must  be  clearly  established. 
Arton  0  Booth,  4  Moore,  192  ;  Furnival  v. 
Weston,  7  Moore,  356.  And  see  Legh  v. 
Legh,  1  B.  &  P.  447  ;  Jones  v.  Herbert,  7 
Taunt.  421  ;  Mountstephen  v.  Brooke,  I 
Chitt.  391  ;  Sweet  v.  Morrison,  103  N.  Y. 
235;  Sloan  «.  McDowell,  71  N.  C.  356. 
Where  one  partner  signed  a  general 
release  to  a  debtor  of  the  firm,  and  it  did 
not  appear  whether  it  was  intended  to 
apply  to  separate  or  to  partnership 
demands,  or  whether  the  subscribing 
partner  had  on  his  separate  account  any 
demand  against  the  debtor,  the  release 
was  held  a  discharge  from  debts  due  the 
partnership.  The  release  was  a  part  of 
an  indenture  of  assignment,  in  trust  for 
creditors.  Emerson  c.  Knower,  8  Pick. 
63.  —  Where  such  release  is  for  all 
demands,  parol  proof  that  a  particular 
debt  was  not  intended  to  be  released  is 
not  admissible.  Pierson  v.  Hooker,  3 
Johns.  68. 

(ft)  Hammon  v.  Roll,  March,  202; 
Bower  v.  Swadlin,  1  Atk.  294  ;  Collms  v. 
Prosser,  1  B.  &  C.  682 ;  American  Bank 
!•  Doolittle,  14  Pick.  126  ;  Goodnow  v. 
Smith,  18  Pick.  416;    Clagett  v.  Salmon, 


5  G.  &  J.  314  ;  Burson  v.  Kincaid,  3  Penn. 
57.  —  So  a  discharge  of  one  surety  of  his 
whole  liability  is  a  discharge  to  the  others. 
Nicholson  v.  Revill,  4  A.  &  E.  675 ;  May- 
hew  V.  Crickett,  2  Swanst.  192. — But  a 
release  to  one  partner  may,  by  means  of 
recitals  and  provisos,  be  limited  in  its 
operations  to  the  partner  to  whom  it  is 
given.  Solly  v.  Forbes,  4  Moore,  448  ;  2 
Br.  &  B.  38.  See  Wiggin  v.  Tudor,  23 
Pick.  444.  Ex  parte  Good,  5  Ch.  D.  46 ; 
Greenwald  «.  Kaster,  86  Pa.  45. 

(c)  Shaw  V.  Pratt,  22  Pick.  305; 
Walker  v.  McCuUoch,  4  Greenl.  421 ; 
Harrison  v.  Close,  2  Johns.  449  ;  Catskill 
Bank  v.  Messenuer,  9  Cowen,  37 ;  Lunt 
V.  Stevens,  25  Me.  534 ;  Shotwell  v  Mil- 
ler, Coxe,  81.  —  It  has  been  held  that 
a  composition  deed,  given  by  the  joint 
creditors  of  a  partnership  upon  its  disso- 
lution, to  that  partner  who  winds  up  the 
affairs  of  the  firm,  is  in  the  nature  of  a 
release,  and  will  discharge  the  other  part- 
ner from  his  liability.  Kx  parte  Slater,  6 
Ves.  146  — Cut  a  covenant  not  to  sue 
one  of  several  partners  will  not  have  the 
same  effect.  Bates  on  I'art.  §  385,  and 
cases  cited. 

(d)  Ward  v.  Johnson,  13  Mass.  152; 
Robertson  v.  Smith,  18  Johns.  459  ;  Tooker 
V.  Bennett,  3  Caines,  4 ;  Townend  v.  Rid- 
dle, 2  N.  H.  449. 

{e.)  See  Corps  v.  Robinson,  2  Wash.  C. 
C.  388 :  Bound  e.  Lathrop,  4  Conn.  336 ; 
risk  V.  Copeland,  1  Overt.  383.  — Dur- 
ing the  partnership  one  may  enter  an 
appearance  in  an  action  to  bind  the 
whole,  Bennett  v.  Stickney,  17  Vt.  531. 
See  contra,  Haslet  :;,  Street,  2  McCord, 
311;  Loomis  v.  Pierson,  Harper,  L.  470. 
But  after  dissolution  one  cannot  acknowl- 
edge service  for  the  firm.  Demott  v. 
Swaim,  5  Stew.  &  P.  293.  And  service 
of  process  upon  one  partner,  after  disso- 
lution, will  not  authorize  a  judgment 
against  tlie  firm.  Duncan  v.  Tombeckbee 
Bank,  4  Port.  (Ala.)  181. 
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who  has  effected  insurance  for  himself  and  others.  (/)  And  if  one 
of  several  ]oint  lessors,  partners  in  trade,  sign  a  notice  to  quit, 
this  will  be  valid  for  all ;  (g)  but  not  if  they  are  not  partners  in 
trade,  (h)  And  in  general  a  notice  to  one  partne'r  is  binding  upon 
all ;  {i)  as  of  a  prior  unrecorded  deed,   the  knowledge  of 

*  188    which,  by  one  partner  will  avoid  a  subsequent  deed  to  *all 

the  partners,  (j)  And  notice  of  a  want  of  consideration  of 
a  promissory  note,  received  by  one  partner,  affects  all.  {k) 

Where  a  bill  accepted  by  a  firm  is  dishonored  by  one  partner, 
notice  of  the  dishonor  need  not  be  given  to  the  other  partners ;  (/) 
and  where  a  bill  or  note  is  indorsed  by  a  firm,  which  is  dissolved 
before  the  note  is  due,  notice  to  one  of  the  partners  by  a  holder 
not  having  knowledge  of  the  dissolution,  is  sufficient,  (m)  And 
where  the  drawer  of  a  bill  is  a  partner  of  the  house  on  which  it 
is  drawn,  he  is  chargeable  without  notice  to  him  of  the  dishonor 
of  the  bill,  (m.)  A  partner  cannot,  merely  by  the  authority  given 
by  the  partnership,  and  without  the  authority  of  the  partners, 
bind  his  copartner  by  his  indorsement  of  negotiable  paper  not 
belonging  to  the  partnership,  {nn) 

Generally,  a  partner  cannot  bind  his  copartners  by  deed,  without 
express  authority.  ^     But  it  has  been  held  that  if  he  annex  a- seal 

(/)  Hunt  V.  Royal  Ex.  Assurance  Co.  rington   v.    Cantillon,   Bunb.    107;   Coles 

5  M.  &  >Sel.  47.     So  if  one  partner,  for  v.  Gurney,   1   Madd,   187.     And  see  Lan- 

himself  and  partner,  sign  a  note  for  the  sing  v.  McKillup,  7  Cowen,  416. 
weelcly   payment    under   the   Lords'   act,  (/)  Porthouse  v.  Parker,  1    Camp,  82. 

such   note  would    bind  the  firm.     Meux  See  Dabney  v.  Stidger,  4   Sm.  &  M.  749. 

V.  Humphry,  8  T.  R.  25  ;  Burton  u.  Issit,  But  it  is  otherwise  in  case  of  mere  joint 

5  B.  &  Aid.  267.  indorsers,  who   are   not   partners,   notice 

(i;)  Doe  II.  Hulme,  2  Man.  &  R.  483.  in    such   case   must    be   given    to    both. 

(A)  Goodtitle   v.    Woodward,   3    B.   &  Shepard  v.  Hawley,  1  Conn.  368.     Even, 

Aid.    689.      But    one    joinPtenant    may  it   seems,   to   hold   either.     Bank,  &c.  v. 

appoint  a  bailiff  to  distrain  for  rent  due  Itoot,  4  Cowen,  126. 

all  the  joint  tenants.     Robinson  v.  Hof-  (m)  Coster  v.  Thomasou,  19  Ala.  717  ; 

man,  4  Bing.  562.     And  one  partner  may  Nott  i>.  Douming,  6  La.  684.     And  in  such 

authorize  a  clerk  to  draw  or  accept  notes  case  it   has   been  said,  that  one  partner 

or    hills,  in   tlie   name   of  the   company,  may,  after  dissolution,  waive  demand  and 

Tillier  ».  Whitehead,  1  Dallas,  269.  notice  for  the  other  partners  as  well  as 

(/)  Alder.son   v.    Pope,    1   Camp.   404;  for   himself.     Darling  v.  March,  22   Me. 

Ex  inrte   Waitman,   1   Mont.  &  A.  364;  184.     But  this  may  be  doubted. 
Figgins  !•.  Ward,  2  Cr.  &  M.  424;  Carter  (n)  Gowan  v.  .Jackson,  20  Johns.  176. 

;;.  Southall,  3  M.  &  W.  128.  Notice  of   the  dishonor  of  a  note  given 

(;  )  Barney    u.   Currier,    1     Chipman  to  the  surviving   partner  of  a  firm  fixes 

(Vt),   315;   Gilby   v.   Singleton,   3    Litt.  the  liability  of  a  partnership,  and  binds 

250.  the  representatives  of  the  deceased  part- 

(/,)  Quinn  v.  Fuller,  7  Cash.  224.  —  So,  ner.     Dabney  v.  Stidger,  4  Sm.  &  M.  749 ; 

in  equity,  service  of  a  subpoena  upon  one  Cocke  v.  Bank  of  Tennessee,  6  Humph.  5l! 
partner  may  upon  notice  be  made  good  (nn)  Bowman  v.  Cecil  Bank,  3  Grant, 

service  upon  his  copartner  abroad.     Car-  33. 

1  A  release  under  seal  by  one  partner,  however,  is  binding.  See  an(c,  p.*  186.  And 
in  States  where  seals  have  been  abolished  or  made  nugatory  by  statute,  the  rule  does 
not  apply.  Pearson  v.  Post,  2  Dak  220,  248.  Nor  does  it  apply  to  instruments  which 
have  the  same  legal  effect  without  a  seal  as  with  the  addition   of  one.     Hunter  v. 
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for  himself  and  his  copartner,  in  the  presence  of  his  copartner, 
that  will  bind  them  both,  (o) 

In  some  cases  very  slight  circumstances  appear  to  be  sufficient 
to  affect  a  party  with  the  liabilities  of  partnership,  (p)  But  the 
mere  fact  of  persons  giving  a  joint  order  for  goods  will  not  make 
them  liable  as  partners,  if  it  appear  otherwise  that  the  seller 
trusted  to  them  severally,  (g')  Nor  is  a  person  made  *a  *189 
partner  by  a  stipulation  that  a  firm  will  be  governed  by 
his  advice,  (r) 


(o)  Ball  V.  Dunsterville,  4  T.  R.  313; 
Swan  V.  Steadman,  4  Met.  548.  See  Pot- 
ter c.  McCoy,  26  Penn.  St  458;  Freeman 
V.  Carhart,  17  Ga.  348.  In  Gram  v.  Seton, 
1  Hall,  262,  the  court  seem  inclined  to 
maintain  the  general  power  of  a  partner 
to  affix  a  seal  for  the  firm  in  the  part- 
nership business.  See  also  Purviance  v. 
Sutherland,  2  Ohio  (n.  s.),  478. 

ip)  Parker  v.  Barker,  1  Br.  &  B.  9,  3 
Moore,  226.  —  Persons  are  to  be  treated 
as  partners  if  they  so  conduct  and  hold 
themselves  out  to  others,  whether  their 
contract  would  make  them  so  or  not. 
Stearns  v.  Haven,  14  Vt.  540.  See  notes 
{q),  (r),  and  {t),post. 

{(])  Gibson  V.  Lupton,  9  Bing.  297.  In 
this  case  the  two  defendants',  who  were 
not  general  partners,  gave  a  joint  order 
to  the  plaintiff's  agent  for  the  purchase 
of  some  wheat.  The  order  contained 
these  words,  "Payment  for  the  same  to 
be  drawn  upon  each  of  us  in  the  usual 
manner."  In  reply  to  this  order,  the 
plaintiffs  wrote  to  the  defendants :  "  We 
have  made  a  purchase  for  your  joint 
account."  At  the  same  time  they  drew 
a  bill  upon  each  defendant  for  one  third 
of  the  price,  each  bill  being  for  one 
moiety  of  the  third.  They  afterwards, 
on  the  wheat  being  shipped,  drew  like 
bills  for  the  remainder  of  the  price,  hav- 
ing previously  written  ;  "  We  hold  you 
both  harmless  for  the  advance  up  to  the 
period  of  lading  and  invoice."  The  bill 
of  lading,  on  coming  into  the  possession 
of  the  defendants,  was  indorsed  by  each 
of  them.  Under  these  circumstances,  the 
Court  of  Common  Pleas  held  that  the 
defendants  were  only  severally  liable  on 


the  contract,  each  being  responsible  for 
the  purchase  of  a  moiety  only  of  the  cargo. 
See  also  Hopkins  v.  Smith,  H  Johns.  161 ; 
Livingston  v.  Roosevelt,  4  id.  266 ;  Mclver 
ii.  Humble,  16  East,  169.  —  So  where  in 
an  action  of  assumpsit,  C  was  charged 
as  a  partner  with  A,  on  the  authority  of 
B,  who  informed  the  plaintiff  before  he 
furnished  the  goods,  that  they  were  in 
partnership,  and,  at  the  trial,  B's  clerk 
proi  ed  that  B  had  been  m  the  habit  of 
discounting  bills  for  A,  and  that  in  dis- 
counting a  hill  at  one  time  for  A,  he  had 
introduced  C,  to  him  as  his  partner,  but 
that  the  only  connection  in  trade  between 
B  and  the  defendants  was  in  discounting 
bills ;  Lord  Keni/on  said  that  this  evidence 
was  not  sufficient  to  charge  C  as  A's 
partner ;  that  the  introduction  of  C  to  B 
should  be  taken  secundum  siibjectam  mat- 
eriaiH,  that  is,  as  applying  to  a  transac- 
tion in  which  A  was  concerned  with  B, 
the  discounting  of  bills,  to  which  trans- 
action only  it  should  be  confined.  De 
Berkom  v.  Smith,  1  Esp.  29 ;  see  also 
Livingston  v.  Roosevelt,  4  Johns.  266. 

(r)  Barklie  !;.  Scott,  1  Hud.  &  B.  83. 
Because  it  does  not  hold  him  out  to  the 
world  as  a  partner,  nor  give  him  any 
share  in  the  profits,  nor  empower  him  to 
dissolve,  alter,  or  affect  the  partnership. 
—  So  the  fact  that  several  persons  asso- 
ciated together  to  run  a  line  of  stage- 
coaches, that  they  had  a  general  meeting, 
and  that  debts  were  contracted  on  account 
of  the  company,  do  not  prove  a  partner- 
ship as  between  themselves.  Chandler 
V.  Brainard,  14  Pick.  285 ;  Clark  v.  Reed, 
11  id.  446.  —  And  the  fact  that  two  per- 
sons  sign   a  note  jointly   was   held   not 


Parker  7  M  &  W  322 ;  Gibson  ;■.  Warden,  14  Wall.  244 ;  Walsh  !'.  Lennon,  98  111. 
27  ;  Moore  v.  Stevens,  60  Miss.  809  ;  Woodruff  v.  Kmg,  47  Wis.  261.  See  Schmertz 
u.  Schreeve,  62  Pa.  457  ;  Ash  v.  Guie,  97  Pa.  493,  500. 

It  is  generally  held  that  parol  authority  or  ratification  of  the  other  partners  is 
sufficient  to  make  the  deed  that  of  the  firm,  and  such  authority  or  ratifica.tion  may 
be  implied  from  conduct.  Gunter  v.  Williams,  40  Ala.  561 ;  Jeffreys  v.  Coleman  20 
Fla.  536  ;  Sutlive  v.  Jones,  61  Ga.  676  ;  Herzog  v.  Sawyer,  61  Md.  344  ;  Holbrook  i;. 
Chamberlain,  116  Mass.  155;  Williams  v.  Gillies,  75  N.  Y.  197;  McDonald  v.  Eggle- 
Bton,  26  Vt,  154;  Kasson  v.  Estate  of  Brocker,  47  Wis.  79. 
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If  the  terms  of  the  contract,  and  all  the  facts  necessary  for  its 
construction,  are  ascertained,  the  question  whether  there  is  a 
partnership,  is  a  question  of  law.  (s) 

No  particular  mode  of  holding  oneself  out  as  a  partner  is  neces- 
sary to  make  one  liable  as  such ;  but  it  must  be  a  voluntary  act; 
for  otherwise  a  party  might  be  charged  with  a  ruinous  responsi- 
bility without  his  knowledge,  intention,  or  assent,  and  without 
fault  on  his  part,  and  through  the  fraud  or  wrongful  acts  of 
others,  (t)  Where  a  person  is  received  as  a  new  member 
*190  *into  an  old  firm,  and  the  new  firm  recognizes  by  pay- 
ment of  interest  a  debt  of  the  old  firm,  this  is,  in  general, 
evidence  of  an  adoption  of  the  debt  by  the  new  firm,  including 
the  new  partner,  which  will  make  him  liable  ;  (u)   but  it  has  not 


evidence  of  a  partnership  between  them. 
Hopkins  y.  Smith,  11  Johns.  161.  But 
see  Carwiclc  v.  Vickery,  Dougl.  653 ;  De 
Berkom  c.  Smith,  1  Esp.  29  ;  3  Kent  (5th 
ed.),  .30  n.  See  further  as  to  what  facts 
will  con.stitute  a  partnership.  Smith  u. 
Edwards,  2  Har.  &  G.  411. 

(s)  See  Chishalm  v.  Cowles,  42  Ala. 
J  79,  Everitt  v.  Chapman,  6  Conn.  347; 
TerrlU  «  Richards,  1  Xott  &  McC  20; 
Drake  v.  Elwyn,  1  Caines,  184;  Beecham 
V.  Dodd,  3  Har.  485;  Drennen  v.  House, 
41  Pa.  30;  Jones  w.  Call,  93  N  C.  170, 
Earmers'  Ins.  Co.  v.  Ross,  29  Ohio  St. 
429,  Boston,  &c.   Smelting  Co.   t.  Smith, 

13  K,    I.     27,    34;  Williams    v.    Connor, 

14  S.  C.  621. 

(()  Such  circumstances  as,  accord- 
ing to  the  custom  of  merchants,  usually 
indicate  a  partnership,  may  be  given  in 
evidence  against  one  whom  it  is  sought 
to  charge  as  a  partner ;  such  as  the  use 
of  his  name  in  printed  invoices,  bills  of 
parcel.s,  and  advertisements,  or  on  the 
printed  signs  attached  to  the  place  of 
business,  and  the^e  may  afford  strong 
presumptive  evidence  of  his  acquiescence 
ill  the  name  and  character  of  partner. 
In  general,  if  he  so  acts  as  to  justify 
others  in  believing  him  a  partner,  he  will 
be  liable  as  such.  Spencer  v.  Hilling,  3 
Camp.  310;  Parker  u.  Barker,  1  Br.  &  B. 
9,  3  Moore,  226.  Nevertheless,  this  evi- 
dence may  be  rebutted  by  showing  either 
that  he  was  entirely  ignorant  of'  these 
transactions,  or  that  lie  took  the  proper 
means*  of  disowning  them  and  denying 
his  authority.  One  is  not  liable  as  a 
nominal  partner  because  others  use  his 
name  as  that  of  a  member  of  a  firm, 
without  his  consent,  although  he  pre- 
viously belonged  to  the  firm ,  provided 
he  has  taken  the  proper  steps  to  notify 
the   public  of   his  retirement      Newsome 
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V.  Coles,  2  Camp.  617,  And  the  plaintiff 
should  be  prepared  to  show  that  the  acts 
of  the  defendant,  which  he  relies  on  as 
acts  of  partnership,  were  done  by  tlie 
defendant,  with  full  knowledge  and  delib- 
eration on  his  part.  .See  Fox  v.  Clifton, 
6  Bing.  776,  4  Mo.  &  P.  713. 

(u)  £r  parte  Jackson,  1  Ves.  131.  Tlie 
general  rule,  as  well  .is  the  exceptions  to 
it  which  may  possibly  occur,  are  well 
illustrated  by  the  case  of  Ex parteFeele, 
6  Ves.  602.  There  Kirk,  a  w,arehouse- 
man,  carrying  on  business  under  the  firm 
of  Kirk  and  Company,  being 'indebted  to 
Sir  Robert  Peel  for  goods  sold,  after  that 
debt  was  contracted  had  entered  into  a 
treaty  with  Ford,  a  breeches-maker  for 
forming  a  partnership.  About  four 
months  afterwards  a  commission  of  bank- 
ruptcy issued  against  them.  No  articles 
ha\ing  been  executed.  Ford  disputed  the 
point  of  partnership,  which  was  tried  at 
law,  and  the  partnership  was  established 
upon  the  evidence  of  acts  done.  A  peti- 
tion was  presented  by  Sir  Robert  Peel  to 
prove  his  debt  as  a  joint  debt.  In  sup- 
port of  the  petition  the  affidavit  of  one 
(^opeland  stated,  that  it  was  agreed  that 
the  separate  debts  of  Kirk  should  be 
assumed  by  the  partnership ;  that  entries 
were  m.ade  in  the  books  with  the  knowl- 
edge of  Ford ;  and  particularly,  that 
the  goods  furnished  by  the  petitioner 
were  entered  at  a  reduced  price  This 
w.a.s  opposed  by  the  aflSdavit  of  Ford, 
denying  the  agreement,  or  even  knowl- 
edge of  these  circumstances.  Lord 
£ldon :  "  I  agree  it  is  settled  that  if 
a  man  gives  a  partnership  engagement 
in  the  partnership  name,  with  regard  to 
a  transaction  not  in  its  nature  a  partner- 
ship transaction,  he  who  seeks  the  benefit 
of  that  engagement  must  be  able  to  say 
that,  although  in  its  nature  not  a  part- 
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always  nor  necessarily  this  effect.  Some  knowledge  of  and  assent 
to  this  payment  must  be  brought  home  to  the  new  partner,  by 
direct  testimony,  or  by  showing  such  oversight  of  or  such  share 
in  the  actual  business  of  the  firm  as  would  imply  such  knowledge  ; 
and  perhaps  there  should  be  some  evidence  of  assent  by 
the  *  creditor  to  the  transfer  of  the  debt  from  the  old  to  *  191 
the  new  firm,  (v) 

The   liability   of   an   incoming  partner   for   old   debts  is   not 
to    be    presumed,  (w)  i    but    may    be    proved   by    circumstances 


nership  transaction,  yet  there  was  some 
authority  beyond  the  mere  circumstance 
of  partnership  to  enter  into  that  contract 
so  as  to  bind  the  partnership,  and  then  it 
depends  upon  the  degree  of  evidence. 
Slight  circumstances  might  be  sufficient 
where  in  the  original  transaction  the 
party  to  be  bound  was  not  a  partner  but 
at  the  subsequent  time  had  acquired  all 
the  benefit,  as  if  he  had  been  a  partner 
in  the  original  transaction ;  and  it  would 
not  be  unwholesome  for  a  jury  to  infer 
largely  that  that  obligation,  clearly  ac- 
cording to  conscience,  had  been  given 
upon  an  implied  authority.  So  here,  if 
this  was  a  case  in  which  it  was  found 
upon  the  trial  that  this  man  was  a  part- 
ner upon  a  long-existing  partnership, 
with  a  regular  series  of  transactions, 
books,  &c.,  a  knowledge  of  what  his  part- 
ner had  been  doing  might  be  inferred 
against  him ;  that  which  in  common  pru- 
dence he  ought  to  have  known.  But  that 
is  not  the  case  of  his  partnership  :  it  was 
a  treaty.  It  is  not  even  yet  agreed  how 
the  stock  and  partnership  'were  to  be 
formed.  In  the  course  of  that  treaty. 
Ford,  ignorant  of  law,  permits  acts  to  be 
done  which  the  law  holds  to  be  partner- 
ship acts.  It  is  a  very  different  considera- 
tion whether  this  man,  so  trepanned  into  a 
partnership,  had  got  regular  books,  &c. ; 
and  it  is  difficult  to  say,  not  only  that 
knowing  this  he  had  agreed  to  it,  but  that 
he  knew  it ;  in  which  case  I  am  afraid  he 
must  be  bound.  That  fact  has  not  been 
sufficiently  inquired  into."  The  order, 
therefore,  directed  a  reference  to  the  com- 
missioners to  inquire  whether  at  the  com- 
mencement of  the  partnership,  any  debts 
due  from  Kirk,  for  his  .stock  in  trade, 
were  assumed,  and  any  debts  to  liim 
carried  into  the  partnership,  with  the 
knowledge  and  assent  of  Ford. 

(«)  Kirwan  u.  Kirwan,  2  Cr.  &  M.  617. 
In  this  case  it  appeared  that  A  kept  an 
account  in   the   nature  of  a  banking  ac- 


count with  the  firm  of  B.  &  Co.,  and 
annual  accounts  were  rendered  to  him. 
]:)uring  the  time  that  A  dealt  with  the 
firm,  all  the  partners  retired  except  C, 
who  formed  a  new  partnership  with  K. 
On  the  accession  of  K  a  large  capital 
was  brought  into  the  'concern.  A's  ac- 
count was  then  transferred  from  the 
books  of  the  old  to  those  of  the  new 
partnership,  and  the  balance  was  struck 
annually  as  before;  and  A,  until  his 
death,  which  happened  about  three  years 
afterwards,  received  sums  on  account, 
and  interest  on  his  balance  from  the  new 
firm,  in  the  same  manner  as  before. 
Upon  the  death  of  A,  his  administrators 
brought  an  action  against  the  quondam 
partners  and  C  to  recover  the  balance, 
and  in  that  action  the  quondam  partners 
contended  that  their  responsibility  had 
shifted  to  C  and  K,  and  it  was  argued  in 
their  behalf  that  the  transfer  of  the  ac- 
count into  the  books  o£  the  new  firm, 
and  the  payments  of  money  to  A, 
amounted  to  evidence  against  K  that 
he  intended  to  take  the  debt  upon  him. 
But  the  Court  of  Exchequer  were  of 
opinion  that  no  inference  of  that  sort 
conld  be  drawn,  in  the  absence  of  any 
proof  of  A's  assent  to  the  substitution  of 
K  as  his  debtor,  for  the  original  partners ; 
and  Bolland,  B.,  observed  further,  that 
there  was  nothing  to  show  that  K  under- 
took to  answer  for  the  debts  of  the  old 
firm,  and  the  probabilities  were  that  he 
would  not  incur  further  responsibilities. 
And  although  the  account  was  trans- 
ferred from  the  old  to  the  new  firm,  tlie 
learned  judge  conceived  that  there  miglit 
be  many  ways  in  which  interest  might  be 
paid  without  K  being  aware  of  it ;  and 
the  manner  of  keeping  the  accounts  led 
to  the  supposition  that  he  was  not  aware 
of  it.  See  also  Ex  parte  Sandham,  4 
Deac.  &  C.  812 ;  Stenburg  v.  Callanan, 
14  la.  251. 

(w)  See  Catt  v.  Howard,  3  Stark.  5. 


I  The  presumption  is  against  the  assumption  by  an  incoming  partner  of  pre-exist- 
ing debts,  Kountz  k.  Holthouse,  85  Penn,  St.   235 ;  Paradise  o.  Gerson,  32  La.  Aa 
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iDdicating  his  willingness  and  intention  to  assume  the  old 
debts,  {ww) 

Tf  persons  who  succeed  to  the  interest  of  a  retiring  partner  con- 
tinue to  transact  the  business  in  conjunction  with  the  remaining 
partners  as  before,  they  become  members  of  the  firm  as  under  the 
original  articles  in  the  absence  of  evidence  to  the  contrary,  (li^ic) 

The  authority  of  a  partner  to  bind  his  firm  rests  indeed  upon  a 
necessity ;  for  mercantile  business  could  not  be  carried  on  by  a 
partnership  otherwise,  without  great  inconvenience.  And  it  is 
bounded  and  measured  by  this  necessity,  so  that  the  partnership  is 
not  bound  by  the  acts  or  contracts  of  any  partner,  not  within  the 
legitimate  scope  of  the  partnership  business,  [j:)  An  illustration 
of  this  may  be  found  in  the  rule  which  is  Held  by  authorities  of 
great  weight,  that  one  partner  cannot  bind  his  firm  by  a  submis- 
sion to  arbitra'tion,  without  specific  authority  from  his  copartners; 
nor  has  a  partner,  as  such,  authority  to  consent  to  a  judgment  iu 
an  action  against  him  and  his  copartners ;  {?/)  the  reason  given  for 
these  rules  being,  that  a  partner  has  no  implied  authority,  except 
so  far  as  is  necessary  to  carry  on  the  business  of  the  firm,  {z) 

*  192    Another  reason  is  also  given,  that  *  such  implied  authority 

might  deprive  the  other  partners  of  their  legal  rights  or 
remedies. 

So  if  a  partner  disposes  of  the  partnership  property  in  any 
manner  for  his  personal  and  exclusive  benefit,  as  by  a  sale  on 
terms  beneficial  to  himself  alone,  this  is  not  valid  as  to  the  other 
partner  without  proof  of  his  assent.  (?«) 

It  is  a  familiar  principle,  that  partners- may  limit  or  enlarge 
the  power  of  each  other,   as  between  themselves,   at   their  own 

(ww)  Tpdvke  v.  Doyle,  7  R.  I.  446.  Mo.  409 ;  Binney  v.  Le  Gal,  19  Barb.  592. 

(mx)   Mealier  w.  Cox,  37  Ala.  201.  See    also    Crier    v.    Hood,    25    Pa.    430- 

(x)  Dickinson   v.  Valpy,    10    B.    &    C.  Clark  v.  Bowen,  22  How.  270 
128;   Sandilanil.s  v.  Marsh,   2  B.    &  Aid.  (z)   Stead   u.   Salt,  3  Bin<T    101  ■   Kart- 

673;  Sims  v.  Briilton.   1    E.  L.  &  E.  446.  haiis  v.  Ferrer,  1  Pet.  228;  Buchanan  r. 

One   partner    eannut    bind    the    firm    or  ('iirrv,    19    .Johns.     137;    Harrin-^ton    v 

transfer  its  property  for  liis  j.rivate  delit:  Highara,   13  Barb.   660-  s  c    15  k1    594 

Kemeys  w.  Richards,  11    ISarh   312;  Lan-  But  see  Wilcox    v.    Sinf^etarv     Wrifiht 

ler  V.   MrC.abe,   2   Fla,   32;    unless    the  420;   Southard   v.    .Steele,   3    jlonr    435- 

other  partners  authorize  or  ratify  the  act.  Armstrong  v.  Robinson    5    G  &J    41'' • 

Wheeler  v.  Rice,  8  Cush.  205.  Taylor  v  Coryell   12  S  &  R   243 

(y)  Hambidge  v.  De  la  Croute,  3   M.  (zz)  Cadwillader  .-.   Kroesen,'  22  JId 

G.  &  b.  742  ;  Morgan  v.   Richardson,   16  200.     See  *  185. 

532  ;  to  become  so  liable,  he  must  expressly  agree  with  the  creditor  to  assume  Sham- 
burg  V.  Ruggles,  83  Pa.  148;  Meador  i-.  Hughes,  14  Bush,  652;  Morehead  u 
Wristow,  73  N.  C.  398.  See,  however,  Poole  v.  Hintrager,  60  la.  180-  Arnold  0 
Nichols,  64  N,  Y.  1 1 7.  The  new  partner's  a.'isent  to  .a^sum.-,  and  the  creditor's  consent 
to  accept  hira,  are  both  equally  neces.sary.  Shoemaker,  &c.  Co  r.  Bernard  •>  Lea  358  ■ 
but  very  slight  evidence  of  such  assumption  lieing  sufficient.  Cross  v.  Burlineton  Bank' 
17  Kan.  336;  Shaw  n.  McGregory,  105  Mass.  96.  —  K  ' 
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pleasure ;  and  it  is  certain  that  third  persons  are  not  affected  by 
any  such  limitations  or  stipulations,  unless  they  have  notice  or 
knowledge  of  them,  (a)  But  whether  they  are*  bound  by  limita- 
tions of  which  they  have  notice,  and  therefore  cannot  hold  the 
firm  on  the  contract  of  a  partner  who,  as  they  know,  has  exceeded 
the  power  given  to  him  by  his  firm,  may  not  be  quite  settled ; 
but  we  think  the  better  reason  and  authority  lead  to  the  conclu- 
sion that  third  parties  are  affected  by  such  stipulations  when 
made  known  to  them,  {b) 


SECTION  XIII. 

POWEE   OF   A   MAJOEITY. 

Whether  the  majority  of  the  partners  of  a  firm  can  bind  the 
minority,  is  not  yet  quite  determined  by  authority.  Some  cases 
show  a  disposition  to  admit  this  power,  but  to  confine  its  exercise 
to  the  internal  concerns  of  the  firm,  (bb)  or  to  those  which  are  of 
little  importance.  The  authorities  on  this  subject  will  be  found 
in  our  notes,  (c)  We  think  a  distinction  might  be  drawn 
*  on  principle,  between  partnerships  made  by  articles,  and  *  193 
by  their  provisions  not  determinable  by  either  party  at 
pleasure,  and  those  which  may  be  dissolved  by  mutual  consent  and 

(a)  Blundell  ?•.  Windsor,  8  Sim.  601;  but  in  that  case  provision  to  that  effect 

Walburn  v.  Ingilby,  1  Myl.  &  K.  61.  was  made  by  deed.      Falkland  v.  Cheney, 

(6)  See  Hallet  r.  Dowdall,  9  E.  L.  &  5  Bro.  P.  t'."476.  So  in  Const  v.  Harris, 
E.  347;  s.  c.  18  Q.  B.  2  ;  Worcester  Corn  Turn.  &  R.  525.  Lord  Eldon's  opinion 
Ex.  Co.  19  E.  L.  &  E.  627  ;  In  re  Lea,  F.  was  in  favor  of  the  power  of  a  majority 
&  L.  Ins.  Co.  23  E.  L.  &  E.  422 ;  Fall  to  bind  the  minority,  provided  their  con- 
River  Union  Bank  «.  Sturtevant,  12  Gush,  duct  was  bona  fide.  His  lordship  said; 
372.  "  I   call  that  the  act  of  all  which  is  the 

(bb)  As  the  appointment  of  a  publisher  act  of  the  majority,  provided  all  are  con- 

of  a  newspaper  owned  by  a  partnership,  suited,  and  the  majority  act   bona  fide." 

Peacock  v.  Cummings,  46  Pa.  434.  The  majority  of  partners  do  not  represent 

(c)  It  has  been  laid  down  by  a  learned  the  whole  body,  except  when  the  voice  of 
writer  (Chitty's  Laws  of  Commerce,  vol.  the  minority  has  been  called  for.  In  such 
3  p.  236),  that  in  the  absence  of  any  ex-  case  the  court  will  take  the  opinion  of  the 
press  stipulation  a  majority  must  decide  minority  to  have  been  fairly  overruled, 
as  to  the  disposition  of  the  partnership  See  also  Kirk  v.  Hodgson,  3  Johns.  Ch. 
property.  But  thi.-*  opinion  is  given  with  400 ;  Wilkins  v.  Pearce,  5  Demo,  541  ; 
considerable  caution,  and  it  may  perhaps  Robinson  v.  Thompson,  1  Vern.  465 ;  Ex 
be  more  safe  to  s;^v,  that  the  power  of  the  parte  Johnson,  31  E  L.  &  E.  430 ;  3  Kent, 
majority  to  bind  the  minority  is  confined  Com.  45,  u. ;  Story  on  Part.  §  12.3  n.; 
to  the  ordinary  transactions  of  the  part-  Johnston  , .  Dutton,  27  Ala.  245  ;  H  est- 
nership.  See  6  Ves.  777  ;  5  Bro.  P.  C.  ern  St.  Co.  v.  \Valker,  2  la  504 ;  Cooke 
489  It  is  true  that  in  one  case  it  has  v.  Allison,  30  La.  An.  963 ;  Staples  v. 
been  held  tliat  in  all  sea  adventures  the  Sprague,  75  Me.  458 ;  Zabriskie  v.  Hack- 
acts  of  the  majority  shall  bind  the  whole ;  ensack,  &c.  R.  B.  18  N.  J.  Eq.  178. 
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terminated  at  once  by  either  party,  at  his  own  will  and  pleasure. 
In  the  former  case,  it  might  be  said  that  the  majority  should  not 
be  permitted  to  govern,  because  the  minority  have  no  refuge, 
no  escape  by  dissolution;  and  if  controlled  absolutely  by  the 
majority,  they  might  be  made  to  incur  unreasonable  danger.  But 
where  any  dissenting  partner  may  dissolve  the  partnership  at 
pleasure,  then  the  majority  should  govern.  Because  that  is  but 
saying  to  the  minority,  choose  either  to  go  on  with  us  in  the 
transaction  we  propose  and  approve,  or  leave  us  to  go  on  by  our- 
selves, as  you  prefer.  Where  the  copartnership  is  determinable 
at  the  will  of  any  partner,  the  rule  that  the  minority  may  govern 
only  terminates  a  partnership  between  disagreeing  partners. 
Where  the  partnership  is  not  determinable  at  pleasure,  it  may 
be  said  that  the  rule  that  a  minority  may  arrest  or  prohibit  a 
transaction  which  they  do  not  approve,  gives  them  in  fact  a  power 
to  terminate  a  copartnership  at  pleasure,  because  if  they  can  arrest 
one  transaction,  they  may  all.  This  is  possible ;  but  the  incon- 
veniences resulting  from  it  seem  to  be  less  than  those  which 
might  come  from  permitting  a  bare  majority  to  retain  the  capital 
of  copartners,  and  employ  it  in  transactions  which  they  disap- 
prove, and  expose  it  to  hazards  they  are  unwilling  to  encounter. 
Moreover,  the  opposite  rule  —  that  the  majority  might  govern — ■ 
would  give  to  them  the  power  of  dissolving  the  partnership  at 
pleasure ;  because,  if  they  wished  for  a  dissolution,  they  could 
always  propose  transactions  so  adverse  to  the  views  or  interests 
of  the  minority  as  to  compel  them  to  assent  to  a  dissolution  as 
their  only  escape. 

It  must  be  regarded  as  certain  that  a  majority  cannot  compel  a 

minority  to  extend  the  business  of  the  partnership  to  transactions 

beyond  their  original  intention,  or  otherwise  make  a  mate- 

*  194    rial  *  change    in  the  business,    not    contemplated    in  the 

formation    of    the  partnership,   nor  sanctioned  by  all  the 
partners. 


SECTION   XIV. 

OF   DISSOLUTION. 

The  dissolution  of  a  partnership  does  not  affect  the  liability  of 
the  partners  for  former  debts,  ^  but  in  general,  prevents  the  incur- 
ring of  a  new  joint  liability. 

^  Nor  will  a  dissolution  prevent  liability  on  a  firm  contract  only  partially  performed. 
Swire  v.  Redman,  1  Q.  B.  1).  536 ;  Ayres  v.  Chicago,  &c.  Ry.  Co.  52  la.  478 ;  Jones  y. 
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However  it  takes  place,  dissolution  terminates  altogether  the 
power  of  a  partner  to  carry  on  the  business  concerns  of  the  part- 
nership, in  a  way  to  bind  former  partners  by  any  contract 
whatever.  The  former  partners  are  partners  no  longer,  but 
tenants  in  common ;  and  where  there  is  no  agreement  to  the  con- 
trary, each  partner,  after  dissolution,  possesses  the  same  authority 
to  adjust  the  affairs  of  the  firm,  by  collecting  its  debts  and  dis- 
posing of  its  property,  as  before  the  dissolution  ;  but  they  can  no 
longer  bind  each  other,  even  to  the  extent  of  varying  the  form  of 
existing  obligations,  (d)  i  No  partner  can  indorse  a  note  of  the 
firm,  even  to  pay  a  prior  debt  of  the  firm,  (e)  It  is  said  in  England, 
that  a  retired  partner  may  authorize,  even  by  parol,  a  remaining 
partner  to  indorse  bills  in  the  name  of  the  firm,  which  will  hold 
iiim  ;  (/)  but  then,  in  fact,  he  is  scarcely  a  retired  partner.  We 
should  say,  that  a  general  authority  to  a  partner,  to  settle  the 
affairs  of  the  firm,  whether  it  be  an  express  authority,  or  the 
authority  given  by  law  to  a  surviving  partner,  would  not  give 
any  power  of  this  kind.  (^) 

It  is  important  to  know  what  makes  a  dissolution.  If  the 
partnership  be  for  a  time  certain,  one  partner  may  maintain 
an  *  action  at  law  against  another  for  a  breach  of  the  *  195 
articles  in  dissolving  before  the  period  therein  limited ; 
and  the  action  may  be  brought  before  the  expiration  of  the  time 
for  which  the  partnership  was  limited.  The  damages  would  be 
the  profits  which  would  have  accrued  to  the  plaintiff  from  the 


(rf)  Torrey    v.    Baxter,    13   Vt.    452;  (/)  Smith  t).  Winter,  4  M.  &  "W.  454. 

Woodworth  v.  Downer,  id.  522;   Bobbins  (v)  Long  v.  Story,  10  Mo.  636;  Parker, 

c.  Fuller,  24  N.  Y.  (10  Smith)  570.     See  v.  Cousins,  2  Gratt.  372;  Lusk  v.  Smith, 

post,  p.  *  200.  8  Barb.  570  ;  Hurst  v.  Hill,  8  Md.  399  ; 

(e)  Humphries  v.  Chastain,  5  Ga.  166  ;  Palmer  v.  Dodge,  4  Ohio  (n.  s.)  21  ;  Ham- 
Glasscock  V.  Smith,  25  Ala.  474  ;  Fellows  ilton  v.  Seaman,  1  Cart.  (Ind.)  185  ;  Fow- 
V.  Wyman,  33  N.  H.  351 .  Perhaps  some  ler  v.  Richardson,  3  Sneed,  508 ;  Merritt 
doubt  is  thrown  on  this  conclusion,  by  v.  Pollys,  16  B.  Mon.  355.  But  see  Kemp 
Fowle  V.  Harrington,  1  Gush.  146,  anil  v.  Coffin,  3  Greene  (la.),  190. 
Temple  v.  Seaver,  11  Cush.  314. 

Foster,  67  Wis.  296.  See  Johnson  v.  Hartshorne,  52  N.  Y.  173.  Nor  justify  the  other 
contracting  party  in  abandoning  the  contract.  Dickson  v.  Indianapolis,  &c.  Co.  63 
Ind.  9  ;  Palmer  v.  Sawyer,  114  Mass.  1.  But  if  the  contract  calls  for,  or  is  made  in 
reliance  on,  the  i)ersonaI  skill  or  credit  of  a  particular  partner,  his  death  excuses  non- 
performance of  the  contract  on  both  sides.  Stevens  v.  Benning,  1  K.  &  J.  168; 
National  Bank  v.  Hall,  101  U.  S.  43;  RedhefTer  v.  Leathe,  15  Mo.  Ap.  12;  Hiatt  v. 
Gilmer,  6  Ired.  L.  450 ;   Fulton  k.  Thompson,  18  Tex.  278. 

1  The  liability  of  former  partners  for  debts  incurred  during  the  existence  of  the 
partnership  continues  unless  by  a  novation  the  creditors  agree  either  expressly  or 
impliedly  to  discharge  the  old  debtors  and  look  to  others,  usually  a  new  firm  succeed- 
ing the  former  partnership,  for  payment,  such  others  in  turn  agreeing  to  assume  the 
old  debts.  Hart  v.  Alexander,  2  M.  &  W.  484;  Eegester  v.  Dodge,  19  Blatch.  79; 
Bucklin  v.  Bucklin,  97  Mass.  256. 
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continuation  of  the  partnership  business.  Qi)  Where  a  partnership 
is  not  to  endure  for  a  time  certain  by  the  articles  of  copartnership, 
or  where  that  time  has  expired,  it  may  undoubtedly  be  dissolved 
at  the  pleasure  of  any  partner,  (t) '  But  the  dissolution  should  be 
made  with  due  notice  to  the  other  partner  or  partners,  and  at 
such  time  and  in  such  manner  as  would  not  cause  unnecessary 
injury  to  them  ;  nor  would  the  law  sanction  fraud  in  this  matter,  (w) 
Whether,  when  the  partnership  is  by  articles  which  stipulate  its 
continuance  for  a  specified  period,  one  partner  may  dissolve  it 
within  that  period,  is  not,  perhaps,  quite  certain.  By  the  civil 
law,  such  dissolution  is  permitted,  on  the  ground  that  it  would 
be  useless  and  mischievous  to  hold  reluctant  partners  together,  (y) 
In  England  the  weight  of  authority  is  decidedly  opposed  to  such 
dissolution,  as  a  breach  of  contract ;  (/f;)  still  it  is  difficult  to  deny 
that  one  may  assign  his  interest,  and  this  would  operate  a  disso- 
lution ;  or  he  might  contract  a  debt,  and  let  his  interest  be  taken 
in  execution.  A  court  of  equity  might  interfere  to  prevent  such 
assignment ;  but  would  not,  in  case  of  debt,  unless  there  was 
collusion,  or  the  creditor's  interest  could  not  otherwise  be 
secured.  {T)     And  even  if  the  partnership  by  the  articles   be  dis- 

(h)  Solomon  u.  Kirkwood,  55  Mich.  256,  Vt.  107,  it  was  held,  —  where  one  partner 

259  ;    Bagley  v.  Smith,  10  N.  Y.  (6  Seld.)  gave  the  other  notice  that  the  copartner- 

489.  ship  was  dissolved,  but  this  was  not  as- 

((■)  Griswold  i-.  Waddington,  15  Johns,  sented   to  by  the  other,  and   the   parties 

82.  —  But  notice  should  be  given  to  the  did  not  afterwards  act  upon  it,  —  that  it 

other  partner.     Nerot  v.  Beruand,  4  Russ.  did  not    operate  as  a  dissolution   of   the 

260;  Peacock  t.   PeacocI:,  16  Ves.  50.  —  firm. 

This  should  be  a  reasonable  notice  where  (ii)  Sec  Stemmer's  Appeal,  58   Penn. 

the    articles   are  totally  silent   upon   the  St.  168. 

subject,  and  where,  without  such  notice,  (/)   Vinnius  in  Ins.  3,  26,  4 ;  Ferriere 

injury  would   be  inflicted,  or  fraud  indi-  in    Id.    tome    V.    155;    Dig.    17,    2,    14; 

cated.      Howell  D.  Harvey,  5  Ark.  280. —  Domat,    b.    1,    tit.    8,    §   5,   art.    1-8,  by 

The  duration  may  be  gathered  from  the  Strahan. 

terms  of   the  articles,   although   not   ex-  (k)  Peacock   v.   Peacock,   16  Ves.  56; 

pressly   provided  for.     Wheeler   v.    Van  Crawshay  v.  Maule,  1    Swaiist.  495.     See 

Wart,  2  Jur.  252.      See  also  Crawshay  v.  Pearpoint  p.  Graham,  4   Wasli.  C.  C.  234, 

Collins,   15   Ves.   227;    Wilson    v.   Green-  where  ir».^7i/»7/on,  J,,  distinctly  affirms  the 

wood,  1  Swanst.  480  ;  Washburn  c.  Good-  rule  indicated  bv  the  Englisli  autliorities. 
man,    17    Pick.    519.— In    the    case    of         ( /)   Mar(|uand   «     N.    V.    Man.   Co    17 

Sanderson   i.   Tlie  Milton   Stage  Co.   18  Johns.  525.     In  this  case,  the  assignment 

•  •■  A  partnership  for  an  indefinite  period  is  in  law  a  partnership  at  the  will  of  the 
partners,  and  either  partner  may  ^^■ithd^aw  when  he  [.leases,  and  dissolve  the  partner- 
ship, if  he  acts  without  any  fraudulent  purpose  "  Morion,  J.  in  Fletcher  v  Reed  131 
Mass.  312;  Major  r.  Todd,  84  Mich.  85,96.  Altliough  one  partner  i.aid  a  bonus  for  a 
good-will  established  by  the  other,  McElvey  r.  Lewis,  76  N.  \.  .'iTa  ;  Sistan-  v.  Gushing 
4  Hun,  503 ;  Carlton  v.  Cummins,  51  Ind.  478  But  a  partner  cannot  treat  the  part- 
nership as  at  an  end  because  of  his  partners  disbonestv  or  bad  character,  and  absorb 
all  the  joint  benefits  and  property,  when  he  knew  (d'  such  characteristics  at  the  forma- 
tion of  the  partnership.  Amble  .-.  Whipple,  20  Wall.  546  ;  see  McMahon  v.  McCler- 
nan,  10  W.  Va.  419.  And  a  partnership,  though  its  ])eriod  is  not  e.xpressed,  may  not 
be  a  partnership  at  will,  if  it  appears  from  the  purpose  of  the  enterprise  that  the  part- 
ners had  a  contrary  intention.  Pearce  v.  Ham,  1 13  U.  S.  585, 593 ;  Morris  v.  Peckham 
51  Conn.  128 ;  Walker  v.  Whipple,  58  Mich.  476. 
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soluble  at  pleasure,  equity  will  decree  specific  performauce  of 
them  if  this  be  necessary  to  give  the  plaintiff  his  rights.  («)  And 
when  it  decrees  a  dissolution  it  may  determine  at  what  day  the 
partnership  shall  be  considered  as  at  an  end.(Zm) 

*  It  has  been  questioned  whether  a  court  would  infer  an  *  196 
agreement  for  a  continuance  of  the  partnership  for  a 
definite  period,  from  circumstances ;  as  the  taking  of  a  lease  of 
an  estate  to  be  used  as  partnership  property,  or  the  like.  But  it 
may  well  be  doubted,  whether  such  an  inference  would  be  drawn 
merely  from  circumstances,  unless  they  made  the  agreement  quite 
certain,  {m) 

A  court  of  equity  would  always  decree  a  dissolution  at  the 
prayer  of  one  or  more  copartners,  if  it  were  shown  that  the  other 
partner  or  partners  were  guilty  of  fraud,  or  gross  misconduct  in 
the  affairs  of  the  partnership ;  or  it  may  restrain  a  partner  from 
injurious  action.  {%)  But  it  will  not  interfere  for  slight  causes ; 
and  perhaps  for  nothing  less  than  unquestionable  fraud,  or  an 
amotion  of  the  complaining  partner  from  his  share  in  the 
business,  or  such  conduct  as  renders  the  carrying  on  of  the 
business  of  the  firm  substantially  impossible,  (o) 


by  one  partner  of  all  hia  interest  in  the 
partnership  was  held  to  dissolve  it,  al- 
though by  the  articles  it  was  to  continue 
till  two  partners  should  demand  its  disso- 
lution. In  Skinner  v.  Dayton,  19  Johns. 
538,  it  was  held  that  the  partnership  is 
dissoluble  at  the  pleasure  of  any  partner, 
although  he  has  entered  into  a  covenant 
for  its  continuance  for  seven  years,  —  the 
only  consequence  being  that  he  thereby 
subjects  himself  to  a  claim  for  damages 
for  a  breach  of  his  covenant.  See  Mason 
V.  Connell,  1  Whart.  388;  Whitton  v. 
Smith,  1  Freem.  Ch.  (Miss.)  231;  Beaver 
V.  Lewis,  14  Ark.  138;  Solomon  v.  Kirk- 
wood,  .55  Mich.  256  ;  Cole  v.  Moxley,  12 
"W.  Va.  730.  In  Bishop  o.  Breckles,  1 
Hoffm.  Ch.  534,  the  question  was  consid- 
ered doubtful,  but  the  rule  of  the  civil  law 
deemed  more  reasonable,  and  the  refusal 
of  one  partner  to  proceed  properly  in  the 
business  of  the  partnership,  was  held  suf- 
ficient cause  for  a  decree  of  dissolution. 
Per  Vice-Chancellor ;  "The  law  of  the 
court,  then,  requires  something  more  than 
the  mere  will  of  one  party  to  justify  a  dis- 
solution. But  it  seems  to  me  that  but 
little  should  be  demanded.  The  principle 
of  the  civil  law  is  the  most  wise.  Why 
should  this  court  compel  the  continuance 
of  a  nnion  when  dissension  has  marred  all 
prospects  of  the  advantages  contemplated 
by  its  formation  "i  By  refusing  to  dissolve 
it,  the  power  of  binding  each  other,  and  of 


dealing  with  the  partnership  property, 
remains,  when  all  confidence  and  all 
combination  of  effort  is  at  an  end.  The 
object  of  the  contract  is  defeated." 

(//)  Whitworth  u.  Harris,  40  Miss.  483. 

(Im)  Dumont  v.  Ruepprecht,  38  Ala. 
175. 

(m)  Crawshay  v.  Maule,  1  Swanst. 
495,  508,  521.  Lord  Eldon:  "Without 
doubt,  in  the  absence  of  an  express,  there 
may  be  an  implied  contract,  as  to  the 
duration  of  a  partnership.  13ut  I  must 
contradict  all  authority,  if  I  say,  that 
wherever  there  is  a  partnership,  the  pur- 
chase of  a  leasehold  interest  of  longer  or 
shorter  duration  is  a  circumstance  from 
which  it  is  to  be  inferred  that  the  part- 
nership shall  continue  as  long  as  the  lease. 
On  that  argument,  the  court  holding  that 
a  lease  of  seven  years  is  proof  of  partner 
ship  for  seven  years,  and  a  lease  of  four- 
teen of  a  partnership  for  fourteen  years, 
must  hold  that  if  the  partners  purchase 
a  fee-simple,  there  shall  be  a  partner- 
ship for  ever."  See  Marshall  v.  Marshall, 
cited  2  Bell,  Com.  641,  n.  3,  and  643,  n.  1. 

(n)  Kemble  w.  Kean,  6  Sim.  333; 
Meaher  v.  Cox,  37  Ala.  201. 

(o)  Blakeney  v.  Dufaur,  15  E.  L.  &  E. 
76;  B.C.  15  Beav.  40;  Blake  v.  Dorgan, 
1  Greene  (la.),  537 ;  Terrell  v.  Goddard, 
18  Ga.  664;  Kenton  v.  Chaplain,  1 
Stock.  62. 
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If  the  bill  seeks  to  correct  in  some  way  the  proceedings  of  a 

firm,  but  not  to  dissolve  it,  it  is  not  usual  to  appoint  a 

*  197    receiver,  *  although  this  might  be  done.     But  if  the  prayer 

is  to  dissolve  the  partnership,   it  is  usual  to  appoint  a 

receiver,  (p) 

Any  assignment  of  a  copartner's  interest  in  the  partnership 
funds  operates,  ipso  facto,  a  dissolution ;  this  would  certainly  be 
true  of  the  assignment  of  the  whole  of  a  copartner's  interest,  and 
perhaps  of  the  assignment  of  any  portion  of  his  interest  which 
required  a  closing  of  the  partnership  business  and  accounts  to 
determine  the  value  of  the  portion  assigned ;  and  although  the 
assignment  was  made  only  to  give  a  collateral  security,  {q)     And 


(p)  Hall  V.  Hall,  3  E.  L.  &  E.  191 ;  s.  c. 
3  Mac.  &  G.  79 ;  Roberts  o.  Eberhardt, 
23  E.  L.  &  B.  245 ;  s.  0.  1  Kay,  148 ; 
Speights  !>.  Peters,  9  Gill,  472 ;  Sloane  v. 
Moore,  37  Penn.  St.  217. 

(q)  Horton's  Appeal,  13  Penn.  St.  67 ; 
Parkhurst  v.  Kinsman,  1  Blatch.  488  ; 
Marquand  r.  New  York  Manuf.  Co.  17 
Johns.  525. —  In  Whitton  v.  Smith,  1 
Freem.  Ch.  (Miss.)  231,  it  was  held  that 
a  sale  or  assignment  by  one  partner  of  all 
his  interest  in  the  partnership  property, 
operates  as  a  dissolution,  ipso  facto, 
although  the  partnership  articles  provide 
for  a  continuance  of  the  partnership  for 
a  definite  period.  —  See  Conwell  v.  Sau- 
didge,  5  Dana,  213;  Cochran  u.  Perry,  8 
\V.  &  S.  262.  —  But  the  true  principle 
seems  to  be  stated  in  Taft  v.  Buffum,  14 
Pick.  322.  In  this  case,  one  of  four  mem- 
bers of  a  firm  assigned  the  whole  of  his 
interest  in  all  the  personal  and  real  estate 
of  the  firm  to  one  of  his  copartners,  hut 
still  continued  to  transact  the  business  of 
the  firm  in  the  same  manner  as  before, 
until  the  failure  of  the  company ;  a  suit 
was  commenced  against  the  remaining 
three  members  of  the  firm  ;  they  pleaded 
in  abatement  the  non-joinder  of  the  party 
who  had  so  assigned  his  share,  and  the 
court  held  that  a  conveyance  by  a  part- 
ner of  all  his  interest  in  all  the  real 
and  personal  estate  of  the  firm  to  one  of 
his  copartners,  does  not  ipso  facto  dissolve 
the  copartnership ;  it  is  only  evidence 
tending  to  show  a  dissolution.  In  this 
case  the  court  say  that  a  person  may  still 
be  a  partner,  though  he  ceases  to  have 
an^  property  in  the  stock  of  a  partner- 
ship, on  the  principle  that  two  persons 
may  become  partners,  one  furnishing 
money  or  goods,  and  the  other  skill  or 
labor ;  or  after  persons  have  entered  into 
a  partnership,  and  each  has  furnished 
capital,  one  may,  with  the  consent  of  his 

206 


associates,  and  for  good  consideration,  as 
of  great  skill  or  labor,  withdraw  his  funds 
or  share  in  the  stock,  and  still  continue 
to  be  a  member  of  the  firm.  Putnam,  J., 
remarked  :  "  We  think  that  such  an  ar- 
rangement would  not  necessarily  operate 
as  a  dissolution  of  the  connection. '  He 
adds :  "  A  majority  of  the  court  are  of 
opinion  that  it  [the  fact  of  the  sale  by  one 
partner]  was  evidence  in  the  case,  which 
might  or  might  not  prove  a  dissolution, 
as  other  facts  might  he  proved  in  the 
case,  all  of  which  should  have  been  left  to 
the  jury,  to  determine  the  fact  whether 
the  partnership  had  been  dissolved  or  not. 
For  example,  if,  after  a  sale,  the  partner 
assigning  his  interest  had  ceased  to  have 
any  concern  in  the  establishment,  had 
entered  into  other  business  on  his  own 
separate  account,  or,  as  it  might  be,  had 
removed  to  a  foreign  country  or  place, 
and  there  carried  on  business  for  himself, 
or  lived  upon  his  own  funds  or  otherwise ; 
upon  such  evidence  we  should  all  think 
that  the  jury  ought  to  find  that  the 
copartnership  was  dissolved.  On  the 
other  hand,  if  (as  in  the  present  case  it  is 
found)  the  partner  so  assigning,  after  the 
conveyance,  continued  to  act  as  a  partner, 
making  himself  liable  as  such  by  drafts 
and  other  partnership  business,  just  as  he 
had  done  before  the  conveyance ;  then  it 
would  seem  to  a  majority  of  the  court 
that  the  jury  ought  to  find  that  the  part- 
nership was  not  dissolved."  Coll.  on 
Part.  §  110.  —  See  Buford  v.  McNeeley,  2 
Dev.  Eq.  481  ;  Dana  i,.  Lull,  17  Vt.  390; 
Bank  v.  Carrollton  R.  Co.  1 1  Wall.  624 ; 
Munroe  u.  Hamilton,  60  Ala.  226  ;  Miller 
V.  Brigham,  50  Cal.  615  ;  Barkley  k.  Tapp, 
87  Ind.  25  ;  Blaker  v.  Sands,  29  Kan.  551 ; 
Dupont  V.  McLaran,  61  Mo.  502  ;  Morse 
V.  Gleason,  64  N.  Y.  204  ;  Carroll  v.  Evans, 
27  Tex.  262 ;  Ayer  v.  Ayer,  41  Vt.  346. 
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an  assignment  by  one  partner  of  his  share  of  the  future 
profits  to  another  partner  is  a  dissolution  of  the  *  partner-    *  198 
ship,  because  the  essence  of  that  is  a  participation  of  the 
profits,  (r) 

As  death  operates  of  itself  a  dissolution,  (s)  ^  so  in  England  civil 
death  has  the  same  effect ;  as  outlawry,  or  attainder  for  treason 
or  felony.  We  have  not  this  civil  death  in  this  country;  and 
imprisonment  for  a  term  of  years,  or  even  for  life,  would  probably 
have  only  the  effect  of  other  incapacity ;  and  so  would  absconding 
for  debt  or  crime,  (t)  That  is,  it  would  not  be  a  dissolution  of 
the  partnership,  nor  cause  a  dissolution  at  once,  propria  vigore, 
but  it  would  be  good  ground  for  applying  to  any  court  having 
authority,  to  grant  a  dissolution.  When  either  partner  becomes 
disabled  to  act,  or  when  the  business  becomes  wholly  impracti- 
cable, a  court  of  equity  would  dissolve  the  partnership,  or  treat 
it  as  dissolved,  as  the  justice  of  the  case  might  require,  (u)  Tlje 
contract  of  partnership  is  mutual;  and  it  would  be  obviously 
unjust  to  hold  one  party  to  his  contract,  when  it  had  become 
impossible  for  the  other  to  fulfil  his  part.  If  the  party  so  dis- 
abled from  active  aid,  was,  by  the  terms  of  the  contract,  only 
a  silent  or  dormant  partner,  only  contributing  capital,  and  sharing 
with  his  partner  the  profit  and  loss  arising  from  the  use  made  of 
the  capital  by  the  active  partner,  the  above  reason  would  seem 
not  applicable,  because  his  capital  might  remain  as  before.  But 
in  this  case,  if  an  application  comes  from  the  active  partner,  he 
certainly  should  be  permitted  to  renounce  the  benefit  of  the  capi- 
tal under  such  circumstances,  if  he  wished  to  do  so.  And  if  the 
application  comes  from  the  party  owning  the  capital,  or  his  repre- 
sentatives, they  as  certainly  ought  to  be  permitted  to  withdraw 
the  capital  from  hazards  which  the  owner  could  no  longer  estimate 
nor  provide  for,  nor  advise  in  relation  to.     And  we  think  with 

(r)  Heath  i;.  Sansom,  4  B.  &  Ad.  175  ;  solution  takes  effect  from  the  time  of  the 

Edens  v.  Williams,  36  111.  252.  death,  however  numerous  the  association, 

(s)  Vulliamy  v.  Noble,  3  Meriv.  593  ;  and  this  not  only  as  to  the  deceased  part- 
Murray  0.  Mumford,  6  Cowen,  441  ;  ner,  but  also  as  to  all  of  the  survivors. 
Cobble  V.  Tomliuson,  50  Ind.  550 ;  Mar-  Dyer  v.  Clark,  5  Met.  575 ;  Scholefield  v. 
tine  V.  International  Ins.  Soc.  53  N.  Y.  Eichelberger,  7  Pet.  586.  And  the  same 
339 ;  Slocomb  i>.  Lizardi,  21  La.  An.  355  ;  rule  applies  to  a  silent  partner.  Wash- 
Canfield  v.  Hard,  6  Conn.  184 ;  Bnrwell  v.  burn  v.  Goodman,  17  Pick.  520. 
Mandeville,  2  How.  560;  Knapp  v.  Mc-  (()  Whitman  v.  Leonard,  3  Pick.  177. 
Bride,  7  Ala.  19.  —  In  such  case  the  dis-         (h)  Leaf  v.  Coles,  12  E.  L.  &  E.  117. 

1  Whether  death  will  work  a  dissolution  in  a  partnership  or  voluntary  association 
composed  of  many  members  depends  upon  the  intention  as  gathered  from  the  terms 
and  character  of  the  organization.  Jones  v.  Clark,  42  Cal.  180;  Machinists'  Nat. 
Bank  v.  Dean,  124  Mass.  81  ;  Walker  v.  Wait,  50  Vt.  668.  See  Duffield  u  Brainerd, 
45  Conn.  424.  —  K. 
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Mr.  Justice  Story  and  Mr.  Chief  Justice  Parker,  that  it  may  well 
be  doubted  whether  the  rule  of  law  should  not  be  that 
*  199  absolute  insanity  *  or  any  equivalent  disability,  operates  at 
once,  and  ipso  facto,  a  dissolution,  {v)  But  it  is  said  that 
a  decree  of  dissolution  for  the  cause  of  insanity  has  no  retro- 
spective action ;  not  even  to  the  time  when  the  bill  was  filed,  {w) 

Nothing  is  more  common  than  for  a  firm  to  go  on  without 
change  of  name,  or  of  business,  or  even  new  books  of  account, 
when  a  member  leaves  it,  or  a  new  member  is  added.  Yet, 
strictly  speaking,  the  old  partnership  was  dissolved  and  a  new 
one  formed  by  any  change  among  its  members.  Thus  a  mortgage 
to  a  firm  to  cover  advances,  was  held  not  applicable  to  the  firm 
after  a  new  member  was  added,  (ww) 

Bankruptcy  of  the  firm,  or  of  one  partner,  operates  an  imme- 
diate dissolution,  {x)  ^  Insolvency  under  the  statutes  would  have 
the  same  effect ;  {y)  but  not  the  mere  insolvency  which  is  only 
an  inability  to  pay  debts,  until  a  refusal  to  pay ;  {z)  and  probably 


(«)  Story  on  Part.  §  295 ;  Jones  v. 
Nov,  2  M.vl.  &  K.  125.  In  Isler  v.  Baker, 
6  Humpli.  8.5,  it  was  held,  that  an  inqui- 
sition of  lunacy,  found  against  a  member 
of  a  partnership,  ipso  facto,  dissolves  the 
partnership.  See  also  Griswold  v.  Wad- 
dington,  15  Johns.  57-;  Davis  i;.  Lane,  10 
N.  H.  iei,  where  Parker,  C.  J.,  is  reported 
to  have  said :  "  It  has  been  held,  in  Eng- 
land, that  the  insanity  of  one  partner 
does  not  operate  as  a  dissolution  of  the 
partnership,  but  that  object  must  be 
attained  through  a  court  of  equity.  Sayer 
V.  Bennet,  cited  2  Ves.  &  B.  303.  Gow 
on  Part.  272.  But  the  soundness  of 
the  principle  may  perhaps  be  doubted. 
Waters  o.  Taylor,  2  Ves.  &  B.  303 ;  Gris- 
wold V.  Waddington,  15  Johns.  57,  82, 
cited  supra." 

(w)  Besch  «.  Frolich,  1  Phil.  Ch.  172; 
Helmore  v.  Smith,  35  Ch.  D.  436. 

(ww)  Abat  V.  Penny,  19  La.  An.  289. 

(x)  Gates  v.  Beecher,  60  N.  Y.  518; 
Allen  V.  Woonsocket  Co.  11  R.  I.  288; 
Wilkins  v.  Davis,  2  Lowell,  511;  In  re 
Leland,  5  Benedict,  168  ;  Pox  v.  Hanbury, 
Cowp.  448.  Lord  Mansfield:  "An  act 
of  bankruptcy  by  one  partner  is  to  many 
purposes  a  dissolution  of  the  partnership, 
by  virtue  of  the  relation  in  the  statutes, 
which  avoid  all  the  acts  of  a  bankrupt 
from  the  day  of  his  bankruptcy;  and 
from  the  necessity  of  the  thing,' all  his 
property  being  vested  in  the  assignees. 


who  cannot  carry  on  a  trade."  See  Wil- 
son V.  Greenwood,  1  Swanst.  482;  Ex 
parte  Smith,  5  Ves.  295 ;  Ex  parte  Wil- 
liams, U  Ves.  5;  Crawshay  i'.  Collins,  15 
Ves.  218;  Dutton  ;;.  Morrison,  17  Ves. 
193;  Griswold  v.  Waddington,  15  Johns. 
82 ;  s.  c.  16  Johns.  491 ;  Marquand  v.  N.  Y. 
Manuf.  Co.  17  id.  535;  Arnold  v.  Brown, 
24  Pick.  89  ;  Atwood  «.  Gillett,  2  Doug. 
(Mich.)  206;  CoU.  on  Part.  B.  1,  ch.  2, 
§  3  ;  Story  on  Part.  §  313.  But  "  an  act  of 
bankruptcy,  however,  does  not  dissolve 
the  partnership  instanter.  It  must  be  fol- 
lowed by  a  fiat  and  adjudication.  'The 
adjudication  that  he  is  a  bankrupt,'  said 
Lord  Loughborough,  'is  what  severs  the 
partnership.'"  Coll.  on  Part.  §  111;  Ex 
parte  Smith,  5  Ves.  295 ;  Story  on  Part. 
§  314.  The  English  law  gives  effect  to 
the  dissolution  from  the  declaration  of 
bankruptcy  under  a  commission ;  but  this 
relates  back  to  the  act  of  bankruptcy, 
and  vests  the  property  in  tlie  assignees 
from  that  period  by  operation  of  law. 
Pox  V.  Hanbury,  supra ;  Ex  parte  Smith, 
5  Ves.  296;  Barker  v.  Goodair,  11  Ves. 
83;  Thomason  u.  Frere,  10  East,  418;  3 
Kent,  Com.  59. 

(//)  Williamson  v.  Wilson,  1  Bland, 
418 ;  Gowan  v.  Jeffries,  2  Ashm.  305,  and 
cases  cited  supra. 

(r)  The  insolvency  of  a  partnership 
does  not  per  se  dissolve  it.  Arnold  v. 
Brown,  24  Pick.  93.     Morton,  J. :   "  It  is 


1  So  an  assi/^nment  by  an  insolvent  firm  in  trust  for  creditors  works  a  dissolution 
if  no  provision  is  made  for  a  continuance.     McKelvy's  Appeal,  72  Penn.  St.  409.  —  li. 
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not  until   interference   with  the   firm   by  attachment   or  other 

legal  process,  by  a  creditor  of  the  firm,  or  of  an  indebted 

*  partner.     In  the  last  case,  it  would  seem  to  operate  as  a    *  200 

transfer  of  the  partner's  interest.     And  bankruptcy  destroys 

the  right  of  a  partner  to  bind  the  firm  by  his  acknowledgment  of 

debt,  (a)     But  either  of  the  solvent  and  competent  partners  may 

collect,  adjust,  and  receipt  for  partnership  accounts,  (b) 

^  After  a  dissolution  from  any  cause,  we  hold  that  no  partner  can 
bind  his  former  partners  by  any  new  contract,  not  even  if  it 
relates  to  a  previous  transaction ;  thus  it  is  held  that  he  cannot 
make  a  promissory  note  binding  the  firm  for  a  partnership  debt 
contracted  before  the  dissolution,  {bh )  i  nor  renew  a  note  given 
before  the  dissolution,  {be)  ^  But  the  authorities  are  not  in  agree- 
ment on  this  question,  (bd) 

Whether  a  partnership  is  absolutely  dissolved  or  only  sus- 
pended, where  the  partners  are  domiciled  in  different  countries, 
by  the  breaking  out  of  a  war  between  the  countries,  may  not  be 
positively  settled,  but  the  weight  of  authority  is  in  favor  of  the 
dissolution,  (c)  ^ 

further  contended  for  the  plaintiffs  that  vey  v.  Crickett,  5  M.  &  Sel.  336 ;    Gordon 

the  partnership  was  dissolved.    There  is  v.  Freeman,  11  111.  14;  Major  v.  Hawkes, 
no  pretence  that  the  partners  intended  to     12  111.  298. 

dissolve  the  partnership.     If  it  was  done  (bb)  Cunningham    v.   Bragg,   37  Ala. 

at  all  by  them  it  was  the  effect  of  their  436. 

acts  against  their  intentions.    The  insol-         (be)  Lumberman's  Bank  v.  Pratt,  51 

vency  of   one  or   both  the   partners,  we  Me.   563;   Curry  v.  White,  51  Cal.   530 

think,    would    not    produce    this    effect.  Montreal    Bank    v.   Page,   98    111.    109 

The  insolvency  of  one  might  furnish  to  Seward    v.    L'Estrange,    36    Tex.    295  _ 

the  other  sufficient  ground  for  declaring  Meyer  v.  Atkins,  29  La.  An.  586;  Maxey 

a  dissolution.     But,  in  this  State  the  ina-  ».   Strong,   53  Miss    280 ;   Ployd  v.  Mil- 

bility  to  pay  the  company  or  the  private  ler,  61  Ind.  224 ;  Jenness  v.  Carleton,  40 

debts  of  the  partners  would  not,  per  se,  Mich.  343 ;  though  authorized  to  wind  up 

operate   as   a    dissolution.     In    England,  affairs,  Smith  v.  Shelden,  35   Mich.  42 ; 

bankruptcy,  and  in   some  of   our  States  Mauney   v.  Coit,   80   N.   C.  200 ;   contra, 

where   insolvent  laws   exist,   legal   insol-  Lloyd  v.  Thomas,  79  Penn.  St.  68. 
vency  may  produce  a  dissolution.     Wher-  [bd]  Thus  it  is  said  that  notes  given 

ever   the  one  or  the  other  operates  to  by  a  partner  in  settlement  of  tlie  business 

vest   the  bankrupt's  or   insolvent's   prop-  after  dissolution,  bind  the  other  partners, 

erty  in   assignees,  or  other  ministers  of  in  Ward  v.  Tyler,  52  Penn.  St.  393.     And 

the  law,  it  would  produce  that  effect."  that  thev  do  not,  in  Lange  v.  Kennedy, 

(a)  Atwood  V.  Gillett,  2  Doug.  (Mich.)  20  Wis.  279. 

206.  {c)  Griswold  v.  Waddington,  15  Johns. 

(b)  Fox  V.  Hanbury,  Cowp.  445 ;   Har- 

1  Nor  can  he  by  part  payment  or  acknowledgment  remove  the  bar  of  the  Statute 
of  Limitations,  Newman  v.  McComas,  43  Md.  70 ;  Mayberry  i>.  Willoughby,  5  Neb. 
368;  Tate  v.  Clements,  16  Fla.  339 ;  Maxey  r.  Strong,  53  Miss.  280;  Dowzelot  v. 
Rawlings,  58  Mo.  75;  Crumless  v.  Sturgess,  6  Heiskell,  190;  Folk  v.  Russell,  7  Baxter, 
591 ;  contra,  Merritt  v.  Day,  9  Vroom,  32;  Mix  o.  Shattuck,  50  Vt.  421 ;  Feigley  v. 
Whitaker,  22  Ohio  St.  606. 

2  But  a  demand  by  or  on  a  former  partner,  after  dissolution,  on  a  firm  note  will 
charge  an  indorser.  Gates  v.  Beecher,  60  N.  Y.  518;  Fourth  Bank,  &c.  v.  Henschen, 
52Mo.  207.  — K.  ^       „  .        ^ 

8  Where  a  firm  is  dissolved  by  war,  notice  of  dishonor  of  a  firm  note  given  to  a 
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Although  the  death  of  a  partner  operates  a  dissolution  of  the 
partnership,  the  articles  of  copartnership  may  provide  for  its 
continuance,  by  an  agreement  that  the  executors,  adminis- 
trators, heirs,  or  other  designated  person,  shall  take  the  place  of 
a   deceased  partner,  {d)      But  where  executors,   in   execution  of 


57  ;  16  Id.  438.  In  this  case,  the  author- 
ities and  principles  goyerning  contracts 
with  persons  domiciled  in  an  enemy's 
country,  were  fully  reviewed  by  (.'han- 
cellor  Kent,  in  the  Court  of  Errors. 
McConnell  v.  Hector,  3  B,  &  P.  113; 
Scholefield  !-.  Eichelberger,  7  Pet.  586  i 
Woods  V.  Wilder,  43  N.  Y.  164  ;  New 
Orle.-iiis  Banli  v.  Matthews,  33  N.  Y.  12; 
Hubbard  v.  Matthews,  54  N.  Y.  43  ;  Tay- 
lor !>.  Hutchinson,  25  Gratt.  .536  ;  Booker 
V.  Kirkpatrick,  26  Gratt.  145;  Planters' 
Bank  v.  St.  John,  1  Woods,  585.  See  Mc- 
Stea  V.  Matthews,  50  N.  Y.  166  ;  Matthews 
V.  McStea,  91  U.  S.  7.  The  partnership 
in  such  cases  will  be  illegal,  notwithstand- 
ing one  or  more  partners  are  resident  in  a 
neutral  country.  The  San  Jose  Indiano, 
2  Gallis  268 ;  The  Franklin,  6  Rob.  Adm. 
127.  And  the  property  of  a  house  of  trade 
established  in  an  enemy's  country  is  con- 
demnable  as  prize,  whatever  may  be  the 
domicile  of  the  partners.  The  freund- 
schaft,  4  Wheat.  105;  Story  on  Part. 
§  316. 

(d)  Wrexham  v.  Huddleston,  1  Swanst. 
514,  n. ;  Crawshay  v.  Maule,  1  Swanst. 
520 ;  Pearce  v.  Chamberlain,  2  Ves.  Sen. 
33  ;  Balmain  i;.  Shore,  9  Ves.  500 ;  War- 
ner y.  Cunningham,  3  Dow,  76;  Gratz  v. 
Bayard,  11  S.  &  R.  41 ;  Knapp  v.  McBride, 
7  Ala.  28.  And  such  express  agreement 
for  the  continuance  of  the  partnership 
after  the  death  of  one  partner  i.s  neces- 
sary, although  the  partnership  is  for  a 
term  of  years.  Gillespie  v.  Hamilton,  3 
Madd,  251  ;  Scholefield  v.  Eichelberger, 
7  Pet.  586 ;  Pigott  v.  Bagley,  McClel.  & 
Y.  575.  It  is  not  a  settled  question 
whether  stipulations  in  the  articles  of 
partnership,  providing  for  its  continu- 
ance after  the  death  of  a  partner  for  the 
benefit  of  the  heirs,  is  binding  on  them. 
Louisiana  Bank  v.  Kenner's  Succession, 
1  La.  384.  But  according  to  Chancellor 
Kent^  "  the  better  opinion  is,  that  they 
are  not  anywhere  absolutely  binding.  It 
is  at  the  option  of  the  representatives, 
and  if  they  do  not  consent,  the  death  of 
the  party  puts  an  end  to  the  partner- 
.•ihip."  3  Kent,  Com.  57,  n;  Pigott  u. 
Bagley,  McClel.  &  Y.  569;  Kershaw  v. 
Matthews,  2  Russ.  62.  —  A  partner,  too, 


may  by  his  will  provide  that  the  partner- 
ship shall  continue  notwithstanding  his 
death ;  and  if  it  is  consented  to  by  the 
surviving  partner,  it  becomes  obligatory  ; 
but,  in  that  case,  that  part  of  his  prop- 
erty only  will  be  liable,  in  case  of  bank- 
ruptcy, which  he  has  directed  to  be 
embarked  in  the  trade.  Ex  parte  Gar- 
laud,  10  Ves.  110;  Thompson  v.  Andrews, 
1  Myl.  &  K.  116;  Vincent  v.  Martin,  79 
Ala.  540 ;  Brasfield  v.  French,  59  Miss. 
632  ;  Wild  v.  Davenport,  48  N.  J  L.  129  ; 
Pitkin  V.  Pitkin,  7  Conn.  307  ;  Burwell  v. 
Mandeville's  Ex'r,  2  How.  560,  576.  The 
court  in  this  case  said  •  "  By  the  general 
rule  of  law  every  partnership  is  dissolved 
by  the  death  of  one  of  the  partners.  It  is 
true  that  it  is  competent  for  tlie  partners 
to  pro\ide  by  agreement  for  the  continu- 
ance of  the  partnership  after  such  death  ; 
but  then  it  takes  place  in  'irtue  of  such 
agreement  only,  as  the  act  oi  the  parties, 
and  not  by  mere  operation  of  law.  A 
partner,  too,  m.ay  by  lii.s  will  provide  that 
the  partnership  shall  continue  notwith- 
standing his  death  ;  and  if  it  is  consented 
to  by  the  surviving  partner,  it  becomes 
obligatory,  ju.st  as  it  would  if  the  testa- 
tor, being  a  sole  trader,  had  provided 
for  the  continuance  of  his  trade  by  his 
executor,  after  his  death.  But  then  in 
each  case  the  agreement  or  authority 
must  be  clearly  made  out  ;  and  third 
persons,  having  notice  of  the  death,  are 
bound  to  inquire  how  far  the  agreement 
or  authority  to  continue  it  extends,  and 
what  funds  it  binds,  and  if  they  trust  the 
surviving  party  beyond  the  reach  of  such 
agreement  or  authority,  or  fund,  it  is 
their  own  fault,  and  they  have  no  right 
to  complain  that  the  law  does  not  afford 
them  any  satisfactory  redress.  A  testa- 
tor, too,  directing  tlie  continuance  of  a 
partnership,  may,  if  he  so  choose,  bind 
his  general  assets  for  all  the  debts  of  the 
partnership  contracted  after  his  death. 
But  he  may  also  limit  his  responsibility, 
either  to  the  funds  already  embarked  in 
the  trade,  or  to  any  specific  amount  to 
be  invested  therein  for  that  purpose  ;  and 
then  the  creditors  can  resort  to  that  fund 
or  amount  only,  and  not  to  the  general 
assets  of  the   testator's   estate,  although 


partner  remaining  where  its  place  of  business  was,  binds  all,  including  a  partner  in 
the  hostile  territory.    Hubbard  v.  Matthews,  54  N.  Y  43.  —  K 
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a  will,  *  carry  on  the  business  of  a  partnership  for  the  *  201 
benefit  of  the  heir,  the  whole  property  is  liable,  and  not 
merely  the  capital  in  the  business.  («)  And  if,  without  such 
requirement  in  the  will,  executors  put  or  leave  the  funds  of  the 
deceased  in  the  partnership,  voluntarily,  they  would  be  liable 
personally  as  partners,  (ee) 

When  a  partner  dies,  the  partnership  property  goes  to  the  sur- 
vivors for  the  purpose  of  settlement,  and  they  have  all  the  power 
necessary  for  this  purpose,  and  no  more.  (/)  ^     Thus  they  may 

the  partner  or  executor,  or  other  person  But  in  Buckley  v.  Barber,  1  E.  L  &  E. 

carrying  on  the  trade,  may  be  personally  506,   Baron   Parke   doubts   whether   sur- 

responsible  for  all  the  debts  contracted."  viving  partners    have    a    power   to    sell 

(e)  McNeillie  v.  Acton,  21  E.  L.  &  E.  and  give  a  good  legal  title  to  the  share 

3  ;  Laughlin  v.  Loreutz,  48  Penn.  St.  275.  of  the  partnership  property  belonging  to 

[See,  however,  the  cases  cited  in  note  (d)  the  executors  of  the  deceased,  even  when 

ante].  they  sell  in  order  to  pay  the  debts  of  the 

(ce)  Richter  v.  Poppenhusen,  39  How-  deceased  and  of  themselves,  and  decides 

ard  (N.  Y.),  82.  that  at  all  events  the  survivors  have  no 

(/)  Ex  parte  Ruffin,  6  Ves.  119,  126;  power  to  dispose  of  it  otherwise  than  to 

Ex  parte  Williams,  11  Ves.  5  ;  Crawshay  pay  such  debt,  certainly  not  to  mortgage 

D.Collins,  15  Ves.  218;  Peacock  v.  Pea-  it  together  with  their  own  as  a  security 

cock,  16  Ves.  49,  57;  Harvey  v.  Crickett,  for  a  debt   principally  due   from    them, 

5  M.  &  Sel.  336 ;  Butchart  v.  Dresser,  31  and  in  part  only  from  the  deceased.  In 
E.  L.  &  E.  121  ;  Barney  v.  Smith,  4  Har.  Louisiana  the   rule   of  the    French   lj,w 

6  J.  495 ;  Murray  v.  Muraford,  6  Cowen,  prevails,  and  the  surviving  partner  has 
441  ;  Washburn  v.  Goodman,  17  Pick,  no  power  to  sue  for  the  partnership  debts 
519;  Rice  v.  Richards,  1  Bush.  Eq.  (N.  without  the  authority  of  the  court.  Con- 
C.)  277;  Shields  v.  Fuller,  4  Wis.  102;  nelly  v.  Cheever,  16  La.  30;  Hyde  u. 
Van  Valkenburg  v.  Bradley,  14  la.  108.  Brashear,  19  La.  402. 

1  For  the  purpose  of  winding  up  the  partnership  business  after  dissolution,  a  part- 
ner has  power  to  pay  or  compromise  firm  debts.  Tutt  v.  Cloney,  62  Mo.  116 ;  Moist's 
Appeal  74  Pa.  166.  And  may  prefer  one  creditor  over  another.  Emerson  i:  Senter, 
118  U  'S.  3  ;  Smith  v.  Dennison,  101  111.  531 ;  Roach  v.  Brannon,  57  Miss.  490,  500; 
Easton  v.  Courtwright,  84  Mo.  27;  Haynes  v.  Brooks,  116  N.  Y.  487.  He  may 
receive  pavment  of  debts  due  the  firm,  Tyng  v.  Thayer,  8  Allen,  391 ;  Robbms  v. 
Fuller  24  "N  Y  570  ;  or  transfer  the  firm  property  in  payment  of  debts,  or  to  reduce 
the  assets  to' cash.  Milner  v.  Cooper,  65  la.  190;  Thursby  v.  Lidgerwood,  69  N.  Y. 
198-  Calvert  v.  Miller,  94  N.  C.  600.  He  may  draw  cheques  upon  the  partnership 
account.  Backhouse  v.  Charlton,  8  Ch.  D.  444 ;  or  complete  performance  of  an  unfin- 
ished contract,  Ru.st  v.  Chisholm,  57  Md.  376.  But  there  is  no  power  to  enter  into 
new  contracts  so  as  to  bind  the  old  firm,  as  by  the  acceptance  of  an  existing  ofler, 
see  Goodspeed  v  South  Bend  Plow  Co.  45  Mich.  237  ;  or  by  issuing  uegotiable  paper 
Curry  v.  White,  51  Cal.  530;  Hayden  v.  Cretcher,  75  Ind.  108;  Maxey  "•/''™"g.  f 
Miss.  280;  Gardner  v.  Conn,  34  Ohio  St.  187 ;  Bank  v.  Green  40  Ohio  St  431,  439  ; 
Roots  V.  Mason  City,  &c.  Salt  Co.  27  W.  Va.  483.  There  has  been  some  difference  of 
opinion  as  to  the  power  of  a  surviving  partner  to  indorse  negotiable  paper  payable  to 
the  firm.  It  is  held  that  he  has  not  such  power  in  Glasscock  v.  Smith  25  Ala.  474  , 
Stair  TRichardson,  108  Ind.  429 ;  Lumbermau's  Bank  .Pratt,  ^iMe^f  3  -Bryant  « 
I  ord  19  Minn  396 ;  Fellows  v.  Wyman,  33  N.  H.  351  ;  Cavitt  v.  James,  39  fex.  189  , 
"ana  '  CoZt,  3oVt.  246.  And^see  Smith  -Winter,  4  M.  &  W^454.  A  oHitrary 
view  is  taken  in  Johnson  v.  Berlizheimer,  84  lU.  54  ;  Chappell  v.  Allen,  38  Mo.  213 
Asl  4r^>'ng  partner  has  power  to  sell  or  transfer  firm  property,  the  only  apparent 
obiecttn  to  sn?h  an  indorsement  arises  from  the  fact  that  an  '°d«'^^f™;°' '^"'^^^ 
naiilvan  obligation  as  well  as  a  transfer  This  objection  does  not  apply  to  an 
Movement  without  recourse,  and  hence  the  power  to  indorse  the  firm  name  without 
recrrs^shouW  be  admitted.  Waite  v.  Foster,  33  Me.  424.  See  Bates,  Partnership. 
§  690,  211 
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apply  the  funds  of  the  firm  to  discharge  incumbrances  on  the  real 
estate,  or  to  execute  a  contract  for  purchase  of  real  estate.  (//") 
But  they  cannot  renew  a  promissory  note  and  bind  their  partners 
to  the  new  note,  although  they  will  be  themselves  bound  by  it, 
nor  can  a  partner  do  this  who  is  authorized  by  the  partners,  on  a 
dissolution,  to  wind  up  the  business.  (/^)  It  is  said  that  the 
survivors  can  charge  nothing  for  their  trouble  or  labor  in  settling 
the  concern,  (g)  ^     Nor  is  a  partner  entitled  to  compensation 

*  202    for  extra  services  in  the  absence  of  an  express  *  contract, 

and  it  is  said  that  there  is  no  principle  of  the  law  which 
authorizes  an  inquiry  into  the  inequality  of  the  services  of  part- 
ners, unless  there  be  an  express  stipulation  to  that  effect,  (h) 

They  are  tenants  in  common  with  the  representatives  of  the 
deceased,  as  to  the  choses  in  possession.  And  they  have  a  lien 
on  them  to  settle  the  affairs  of  the  concern,  and  pay  its  debts,  (i)  ^ 
And  if  a  surviving  partner  has  paid  more  than  his  proportion  of 
the  firm's  debts,  he  may  claim  repayment  from  the  estate  of 
the  deceased.  But  after  his  lien  on  the  partnership  funds  is 
exhausted,  he  can  claim  only  in  common  and  equally  with  the 
separate  creditors  of  the  deceased,  {j} 

"Whether  a  creditor  of  the  firm  may  proceed  against  the  estate 
of  the  deceased  partner*  without  first  exhausting  his  remedies 


(J 


(ff)  Shearer  v.  Shearer,  98  Mass.  107.  (h)  Piper  v.  Smith,  1   Head,  93;  Mur- 

(frj)  Mviitts  v.  Bell,  41  Ala.  222.  ray  v.  Johnston,  id.  353. 

(g)  Beatty  v.  Wray,  19  Penn.  St.  516.  (j)  Ex  parte  Ruffiu,   6   Ves.  119;  Ex 

See'VVillett  v.  Blanford,  1   Hare,  253,  for  parte  Williams,  11  Ves.  5. 

the    discretion  of  the  court  as  to  shares  (j)  Busby   v.  Chenault,    13   B.   Mou. 

of  partners.  .554. 


1  Dunlap  U.Watson,  124  Mass.  305;  Johnson  v.  Hartshorne,  52  N.  Y.  173; 
Brown's  Appeal,  89  Penn.  St.  139 ;  Denver  v.  Roane,  99  U.  S.  355 ;  contra,  Royster 
V.  Johnson,  73  N.  C.  474 ;  nor  if  appointed  receiver  on  his  own  application,  Brien  v. 
Harriman,  1  Tenn.  Ch.  467.  But  a  partner  who,  at  his  own  risk,  continues  the  busi- 
ness in  order  to  preserve  the  good-will  and  to  sell  the  property  and  business  to 
advantage,  may  be  allowed  a  reasonalile  compensation,  Cameron  v.  Francisco,  26 
Ohio  St.  190;  and  if  a  surviving  partner,  with  the  assent  of  the  administrator  of 
the  deceased  partner,  employs  extra  labor  to  finish  existing  contracts,  enters  upon 
new  contracts,  employing  the  machinery,  patents,  and  property  of  the  firm  therein, 
then,  to  the  extent  of  his  personal  services  devoted  to  such  extra  work,  he  is  entitled 
to  compensation,  Scheukl  v.  Uana,  118  Mass.  236.  And  see  Robinson  v.  Simmons  146 
Mass.  167. —  K. 

2  Though  this  statement  is  sometimes  made,  Tremper  v.  Conklin,  44  N.  Y.  58,  61, 
it  is  erroneous.  Partners  are  joint  tenants,  and  on  the  death  of  one,  the  title  to' the 
partnership  property  vests  absolutely  in  the  survivor,  the  representatives  of  the 
deceased  partner  having  merely  a  right  to  an  accounting.  Davidson  v.  Weems  58 
Ala.  187  ;  Nicklaus  v.  Dahn,  63  Ind.  87 ;  Brown  o.  Allen,  35  la.  306  ;  Smith  !',  Wood 
31  Md.  293 ;  Bnsh  i:  Clark,  127  Mass.  Ill ;  Bassett  t>.  iMiller,  39  Mich.  133 ;  Williams 
V.  Whedon,  109  N.  Y.  333.  See  also  Emerson  v.  Senter,  118  U.  S.  3,  8 ;  Durant  v 
Pierson,  124  N.  Y.  444,452;  Bates  on  Partnership,  §  712.  And  on  the  surviving 
partner's  death  his  representative  succeeds  to  his  title.  Costley  «.  Wilkerson  49  Ala. 
210;  Brooks  v.  Brooks,  12  Heisk.  12. 
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against  the  partnership  funds,  is  not  certain ;  but  the  prevailing 
rule  in  this  country  is  that  he  must  first  look  to  the  partnership 
funds.  (^") 

If  the  survivors  carry  on  the  concern,  and  enter  into  new  trans- 
actions with  the  partnership  funds,  they  do  so  at  their  peril ; 
and  the  representatives  of  the  deceased  may  elect  to  call  on  them 
for  the  capital  with  a  share  of  the  profits,  or  with  interest,  (l)  ^ 

After  allowing  a  reasonable  time  for  a  settlement,  a  court  of 
equity  will  enjoin  a  survivor  from  further  prosecution  of  the 
business,  and  will  appoint  a  receiver,  and  direct  an  account  to 
be  taken,  (m) 

A  court  of  equity  will  interfere  and  decree  a  dissolution, 
upon  *  a  case  distinctly  made  out,  of  positive  and  injurious  *  203 
wrong,  done  by  one  or  more  of  the  partners,  against  the 
interest  of  the  firm ;  (w)  and  when  called  upon  to  settle  the  affairs 
of  a  partnership,  it  will  respect  any  stipulations  between  the 
partners  as  to  the  mode  of  settlement.  In  the  absence  of  such 
stipulations  it  will  be  governed  by  the  last  settled  account,  both 
as  to  its  result  and  its  method,  unless  the  account  be  set  aside 
for  fraud,  actual  or  constructive,  or  be  open  to  objection,  as 
oppressive  and  unreasonable,  (o)  Nor  will  a  partner  be  allowed 
compensation  for  services  to  the  firm,  or  any  peculiar  advantage, 
without  express  stipulation,  or  circumstances  of  equivalent 
force,  (p)     The  presumption  of  law  is  that  the  losses  are  to  be 

(yfc)  In  England  it  seems  that  he  may  v.  RamsdeU,  1  Harring.  Ch.  (Mich.)  373  ; 
go  at  once  to  the  estate  of  the  deceased  Bemie  v.  Vandever,  16  Ark.  616.  But  a 
partner ;  Devaynes  v.  Noble,  1  Meriv.  partner  appointed  receiver  is  not  held  as 
529  ;  Sumner  v.  Powell,  2  Meriv.  37  ;  partner  to  accuunt  for  profits  for  partner- 
Wilkinson  1'.  Henderson,  1  Myl.  &  K.  ship  money  invested  in  trade.  Whitesides 
582  ;  In  re  Hodgson,  31  Ch.  D.  177.  And  u.  Lafferty,  3  Humph.  150. 
this  doctrine  seems  to  be  supported  in  (m)  Murray  v.  Mumford,  6  Cowen, 
Fillyan  v.  Laverty,  3  Fla.  72,  and  Camp  441 ;  Walker  v.  House,  4  Md.  Ch.  39 ; 
V.  Grant,  21  Conn.  41 ;  Silverman  v.  Chase,  Crawshay  v.  Maule,  1  Swanst.  495. 
90  111.  37  ;  Ralston  v.  Moore,  105  Ind.  243  ;  (n)  Tattersall  v.  Groote,  2  B.  &  P.  131  ; 
Sampson  v.  Shaw,  101  Mass.  145,  152;  Ex  parte  Broome,  1  Eo.se,  69;  Harail  v. 
Blair  v.  Wood,  108  Pa.  278.  But  see  Stokes,  4  Price,  161 ;  s.  c.  Daniel,  20 ; 
Waldron  v.  Simmons,  28  Ala.  629  ;  PuUen  Oldaker  v.  Lavender,  6  Sim.  239 ;  Green 
V.  Whitfield,  55  Ga.  174  :  Haines  v.  HoUis-  v.  Barrett,  1  Sim.  45  ;  Jones  v.  Yates,  9 
ter,  64  N.  Y.  1  ;  First  Nat.  Bank  u.  Mor-  B.  &  C.  532. 

gan   73  N.  Y.  593 ;  Buckingham  o.  Lud-  (o)  Jackson    v.   Sedgwick,   1    Swanst. 

lum'  37  N  J  Eq.  137.  460,   469 ;   Pettyt    v.    Janeson,   6   Madd. 

(/)   Brown  r.  Litton,   1   P.  Wms.  140;  146;  Oldaker  v.  Lavender,  6  Sim.  239; 

Hammond     v.    Douglas,     5     Ves.    539  ;  Desha   v.  Sheppard,  20  Ala.   747 ;  Story 

Featherstonaugh    v.    Fenwick,    17    Ves.  on  Part.  §§  206,  349. 
298-    Heathcote  o.  Hulme,   1  Jac.  &  W.  (p)  Lee  >:  Lashbrooke,  8  Dana    214  ; 

122;   Sieourney   ;;.   Munn,   7    Conn.    11;  Coursen  c.  Hamlin,  2  Duer,  513 ;   llay  v. 

Crawshly   v.  Collins,  2   Russ.  345  ;  s.  c.  Lockwood,  24  Conn.   185.      But  if  some 

15  Ves.  218;  3  Kent,  Com.   64;  Millard  of  those  who  are  partners   really  act  as 

1  A  survivor  mixing  firm  property  with  his  own  is  liable  for  resulting  confusion, 
unless  he  can  distinguish  each  from  the  other.     Diversey  v.  Johnson,  93  111.  547.  —  K. 
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equally  borne,  and  the  profits  equally  divided,  even  if  the  money 
or  the  labor  is  provided  in  different  proportions,  (q) 

While  it  is  a  general  rule  that  every  partner  is  bound  to  exer- 
cise due  skill  and  diligence  in  promoting  the  interests  of  the  firm, 
■without  reward  or  compensation,  unless  it  be  otherwise  agreed 
between  the  parties,  {qq)  ^  such  agreement  may  be  implied  from 
the  course  of  business  pursued  between  the  partners,  as  disclosed 
by  the  evidence ;  and  when  a  partner  renders  services  which 
neither  the  law  nor  the  agreement  of  the  parties  imposes  upon  him, 
it  is  said  that  an  agreement  that  he  shall  be  paid  is  implied,  (r) 

A  dissolution  will  be  decreed,    if  the  court  are  satisfied  that 

the  whole  scheme  and  purpose  of  the  partnership  were  absurd  and 

unpracticable ;  (s)    or  that  the    original    agreement  between   the 

parties  was  tainted  with  fraud,  (t)     In  such  cases,  all  the 

*  204    *  partners  must  be  made  parties  to  the  bill,  (m)     Even  after 

a  dissolution,  and  while  the  affairs  are  in  settlement,  the 
court  will  interfere,  by  injunction  or  a  receiver,  if  necessary  to 
prevent  waste  or  wrong,  (v) 

When  a  court  of  equity  winds  up  a  partnership  concern,  it  is 
done  by  a  sale  of  the  partnership  effects ;  (w)  and  either  partner 
may,  it  is  said,  insist  upon  a  sale.  (3;) 

Proper  notice  should  be  given  of  a  dissolution ;  for  a  firm  may 
be  bound,  by  a  contract  made  after  dissolution  or  retirement  of 
one  or  more,  by  a  former  partner,  in  the  usual  course  of  business, 
with  a  person  who  had  no  notice  or  knowledge  of  the  dissolu- 
tion, (y)  The  requirement  of  notice  in  case  of  dissolution  is  quite 
similar  to  that  stated  in  a  previous  section  in  relation  to  a  retiring 
partner. 

trustees  for  the  compaDy,  they  may  have  v.  Piper,  17  Ves.   1 ;   Reeve  f.  Parkins,  2 

a  right  to  repayment  of  their  advances.  Jac.  &  W.  .390. 

See  Jn.  re  German  Mining  Co.  27  E.  L.  &  (()  Hynes  r.  Stewart,  10  "B.  Mon.  429  ; 

E.  I.j8.  Fogg  V.  Johnston,  27  Ala.  4.32. 

{7)   Webster    v.  Bray,   7    Hare,    1.59;  (h)  Long  u.  Yonge,  2  Sim.  369. 

Gould  V.  Gould,  6  Wend.   26.3  ;  Donelson  (u)  Roberts  v.  Eberhardt,   23   E.  L.  & 

ti.  Pospy,   13   Ala.    752;    Koach    v.  Perry,  E.    245;    s.    c.     1   Kay,    148;  Mayson    v. 

16  111.   37;   Lyman   u.  Lyman,  2   Paine,  Beazlej',  27    Miss.  185;  Milliken  v.  Lov- 

C.  C.  11.  ing,  37  iVIe.  408. 

(qq)   An   attorney   at  law,   who  was  a  (w)  Crawshay  y.  Maule,  1  Swanst.  495  ; 

partner  in  a  mercantile  firm,  was  not  al-  Crawshay  v.  Collins,  15  Ves.  218. 
loweil  to  charge  commissions  for  collect-  (x)  Lyman  v.  Lvraan,  2  Paine,  C.  C. 

ing  tlir,  debts  of  the  firm,  in  Vanduzer  v.  11. 

McMillan,  37  Ga.  299.     See  also  Drew  v.  (y)  Merritt   v.  Pollys,  16  B.  Mon.  355; 

Eerson,  22  Wis.  651.  Clapp  v.  Rogers,   2  Kern.  283  ;   Devins 

(r)  Levi  !!.  Kianrick,  13  la.  344.  v.   Harris,  3   Greene  (I,a.),  186;  Pope  r. 

(s)  Beaumont  w.  Meredith,  3  Ves.  &  B.  Risley,  23   Mo.   185;  Brown  c.   Clark,  14 

180;  Buckley  v.  Cater,  17  Ves.  15;  Pearce  Penn.  St.  469  ;  Conro  v.  Port  Henry  Iron 

1  Each  partner  must  work  to  the  extent  of  his  ability  for  the  firm,  failing  to  do 
which  he  is  chargeable  on  a  settlement  of  accounts  for  the  value  of  his  services. 
Marsh's  Appeal,  69  Penn.  St.  30. —  K. 
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SECTION  XV. 

OF  THE  RIGHTS  OF  CREDITORS  IN  RESPECT  TO  PARTNERSHIP  FUNDS. 

The  property  of  a  partnership  is  bound  to  the  payment  of  the 
partnership  debts,  and  the  right  of  a  private  creditor  of  one 
copartner  to  that  partner's  interest  in  the  property  of  the  firm,  is 
postponed  to  the  right  of  the  partnership  creditor,  {z)  ^  But 
it  *  is  said  that  if  the  contract  between  the  partners  pre-  *  205 
vents  them  from  having  any  lien  on  the  partnership  effects 
for  the  payment  of  the  partnership  debts,  the  partnership  creditors 
have  no  preference  over  individual  creditors,  (a) 

Difficult  questions  sometimes  arise  where  the  private  creditor 
seeks  to  attach,  or  levy  upon  the  partnership  property,  or  the 
interest  of  the  indebted  partner  therein.  Where  attachment  by 
mesne  process  exists,  such  attachment  is  allowed ;  but  it  is  gen- 
erally made  subject  to  the  paramount  rights  of  the  partnership 


Co.  12  Barb.  27;  Lyon  v.  Johnston,  28 
Conn.  1 ;  Myers  v.  Smith,  L5  la.  181 ; 
Keilly  v.  Smith,  16  La.  An.  31. 

(z)  Murrill  v.  Neill,  8  How.  414  ;  Pierce 
V.  Jackson,  6  Mass.  243;  Tappan  v.  Blais- 
deU,  5  N.  H.  190;  Brewster  e.  Hammett, 
4  Conn.  540;  Commercial  Bank  ".  Wil- 
kins,  9  Greenl.  28  ;  Douglas  v.  Winslow, 
20  Me.  89  ;  Donelson  v.  Posey,  13  Ala. 
(n.  s.)  752;  Filley  v.  Phelps,  18  Conn. 
294;  Pearson  o.  Keedy,  6  B.  Mon.  128; 
Black  I'.  Bush,  7  id.  210  ;  Glenn  v.  Gill, 
2  Md.  1 ;  Sntcliffe  v.  Dohrman,  18  Ohio, 
181  ;  Baker's  Appeal,  21  Penn.  St.  76. 
Preference  is  denied  to  the  creditors  of 
the  partnership,  where  there  has  been  a 
bona  fide  sale  of  the  partnership  effects 
without  the  reservation  of  a  lien.  Ketch- 
um  V.  Durkee,  1  Barb.  Ch.  480 ;  Reese  v. 
Bradford,  13  Ala.  387.  See  Smith  «. 
Edwards,  7  Humph.  106.  An  assignment 
by  partners  of  their  joint  and  separate 
property  for  the  payment  of  their  debts, 
with  preference  to"  certain  partnership 
creditors  and  certain  individual  creditors, 
has  been  held  valid.      Kirby  v.  Schoon- 


maker,  3  Barb.  Ch.  46,  50.  —  In  Vermont, 
the  creditors  of  the  partnership,  in  attach- 
ing partnership  property,  are  at  law  en- 
titled to  no  preference  to  creditors  of  an 
individual  partner.  Reed  v.  Shepardson, 
2  Vt.  120 ;  Clark  v.  Lyman,  8  Vt.  290. 
But  in  equity  the  partnership  effects  are 
pledged  to  each  partner  until  he  is  re- 
leased from  all  his  partnership  obliga- 
tions, and  are  first  chargeable  with  the 
claims  of  the  partnership  creditors,  not- 
withstanding prior  attachments  of  the 
separate  creditors.  Washburn  w.  Bank 
of  Bellows  Falls,  19  Vt.  278;  Bard  well 
V.  Perry,  19  id.  292;  Crooker  v.  Crooker, 
46  Me.  250. 

(a)  Rice  v.  Barnard,  20  Vt.  479  ;  Snod- 
grass'  Appeal,  13  Penn.  St.  471  ;  Jones  v. 
Lusk,  2  Met.  (Ky.)  356.  See  also  Case  v. 
Beauregard,  99  U.  S.  119  ;  Ross  v.  Tits- 
worth,  37  N.  J.  Eq.  333;  Saunders  i: 
Reilly,  105  N.  Y.  12  ;  Strauss  v.  Frederick, 
91  N.  C.  121  ;  Foster  o.  Barnes,  81  Pa. 
377.  But  see  Tenney  v.  Johnson,  43  N.  H. 
144. 


1  It  is  equally  true  that  no  partner  has  a  right  to  share  in  the  firm  property 
except  after  payment  of  its  liabilities.  Staats  v.  Bristow,  73  N.  Y^264  ;  Rice  v. 
McMartin,  39  Conn.  573  ;  Hall  v.  Clagett,  48  Md.  223  ;  Conant  ..  Frary,  49  Ind. 
530.-K.  215 
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creditors.  (&)  ^  And  such  attachment  is  defeated  by  the 
*206    mere   *  insolvency  of  the  firm,    although  the  partnership 

creditors  have  commenced  no  action  for  the  recovery  of 
their  debts,  (c)  But  where  one  partner  is  dormant,  the  creditor 
of  the  other  is  not  then  postponed  in  his  attachment  of  the 
stock  in  trade,  to  a  creditor  of  the  same  firm  who  had  discovered 
the  dormant  partner,  and  makes  him  defendant,  (d)  But  such 
postponement  would  be  made,  where  the  first  attaching  creditor's 
debt  did  not  arise  from  the  partnership  business,  and  the  debt  of 
the  second   creditor  did  arise   therefrom.  («)     The   same   rule   is 


(6)  Pierce  !--.  Jackson,  6  Mass.  242; 
Phillips  V.  Bridge,  1 1  id.  248 ;  Newman  v. 
Baglev,  16  Pick.  572;  Allen  v.  Wells,  22 
id.  450;  Trowbridge  v.  Ciishman,  24  id. 
.310;  Commercial  Bank  v.  Wilkins,  9 
Greenl.  28 ;  Smith  v.  Barker,  1  Fairf. 
4.'j8;  Douglas  v.  Winslow,  20  Me.  89; 
Tappan  v.  Blaisdell,  5  N.  H.  190.  Rich- 
ari/son,  0.  .1. ;  "  According  to  the  old  cases 
in  the  courts  of  law,  the  separate  credi- 
tor took  the  goods  of  the  partners,  and 
sold  the  share  of  his  debtor,  without 
inquiring  what  w^ere  the  rights  of  the 
other  partners,  or  what  was  the  real 
share  of  each.  Bachurst  ?'.  Olinkard, 
1  Show.  17.3,  1  Salk.  ,392,  1  Comyns,  277. 
But  the  true  nature  of  a  partnership 
seems  to  lla^■e  been  better  understood  in 
more  modern  times,  and  it  is  now  settled 
that  each  partner  has  a  lien  on  the  part- 
nership property,  in  respect  to  the  balance 
due  to  him,  and  the  liabilities  he  may 
have  incurred  on  account  of  the  partner- 
ship "  Jlorrisou  v.  Blodgett,  8  N.  H. 
238;  Page  r.  Carpenter,  10  id.  77;  Dow 
V.  Say  ward,  12  id,  276;  Brewster  v.  Ham- 
mett,  4  Conn.  540;  Washburn  u  The 
Bank  of  Bellows  Falls,  19  Vt.  278;  In 
the  matter  of  .Smith,  16  Johns.  102;  Kob- 
bins  i:  Coopi-r,  6  .lohns.  Ch,  186.  But 
where  a  partnership  was  dissolved,  and 
a  creditor  of  tlie  partnership  afterwards 
took  the  joint  and  se\eral  note  of  the 
individual  partners,  lield  that  he  could 
not  be  reganled  as  a  creditor  of  the 
partnership,  nor  entitled  to  preference 
as  such.  Page  o.  Carpenter,  10  N.  H.  77. 
In  Conroy  «.  Woods,  13  Cal.  626,  it  is 
held  that  when  one  partner  buys  out  his 
copartners,  agreeing  to  pay  the  debts  of 
the  firm,  the  partnership  property  remains 
bound  for  firm  debts,  just  as  before  the 
sale.     The  lien  of  firm  creditors  attach- 


ing must  be  preferred  to  the  lien  of 
an  individual  creditor  of  the  remaining 
partner,  attaching  first.  See  James  v. 
Stratton,  32  111,  202. 

(c)  Pierce  v.  Jackson,  6  Mass.  242  ;  Fisk 
V.  Herrick,  6  id.  271.  In  the  latter  case 
the  court  said :  "  Before  either  partner 
can  rightfully  claim  to  his  own  use,  or 
for  the  payment  of  his  own  debts,  any  of 
the  partnership  effects,  the  partnership 
must  be  solvent,  and  he  must  not  be  a 
debtor  to  it."  —  Rice  v.  Austin,  17  id.  206 ; 
Commercial  Bank  v.  Wilkins,  9  Greenl. 
28 ;  Lyndon  r.  (Jorham,  1  Gallis,  368. 
"The  general  rule  undoubtedly  is,  that 
the  interest  of  each  partner  in  the  part- 
nership funds  is  only  what  remains  after 
the  partnership  accounts  are  taken;  and 
unless,  upon  such  an  account,  the  partner 
be  a  creditor  of  the  fund,  he  is  entitled 
to  nothing.  And  if  the  partnership  be 
insolvent,  the  same  effect  follows," 

{d}  The  reason  of  this  exception  to 
the  general  doctrine  is,  that  the  public 
rely  on  the  personal  credit  of  the  osten- 
sible owner,  and  not  on  that  of  the  dor- 
mant partners.  Lord  »,  Baldwin,  6  Pick. 
348;  French  r.  Chase,  6  Greenl,  166. 
The  authority  of  the  two  preceding  cases 
is  fully  affirmed  in  Cimmack  v.  Johnson, 
1  (irccn,  Ch.  163.  See  also  Van  Valen  v. 
Hussell,  13  Barb,  590;  Brown's  Appeal, 
17  Pa.  480;  Carev  n.  Bright,  58  Pa, 
70;  Wright  v.  Herrick,  125  Mass,  154; 
Pinschower  r.  Hanks,  18  Nev.  99;  Elliot 
V.  Stevens,  38  X   H.  311. 

(e)  Winter  !■.  Richards,  10  Conn.  37. 
Tills  case  determines  that  a  first  attach- 
ing creditor,  who  has  dealt  with  a  partner 
in  the  course  of  the  business  of  the  partner- 
ship, but  at  the  same  time  iii  ignorance  of 
its  e.xistence,  shall  not  be  postponed  to 
subsequent  attaching  creditors,  to  whom 


1  An  attachment  of  firm  goods  in  a  suit  against  one  partner  is  not  valid  against  a 
subsequent  attachment  by  a  firm  creditor.     Kistner  v   Sindlinger  •    Bo"-ue's  Anneal 
83  Perm.  St.  101  ;    Eighth   Bank  c.  Fitch,  49  N.  Y.  539;    Fargo%.  Ames,  45   la  491  .' 
iirst  Nat.  Bank  v.  Brenneisen,  97  Mo.  145;  Cox  v.  Russell  44  la  556  —  K 
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applied  to  attachments  by  trustee  process,  and  to  direct  attach- 
ments. (/) 

*  Formerly,  both  in  England  and  in  this  country,  the    *207 
principle    of  moieties  prevailed.      That   is,    the   private 
creditor   took   the   proportion   of    the   partnership   stock   which 
belonged  by  numerical  division  to  his  debtor,  (g)     But  now,  both 
there  and  here,  the  rule  is  well  settled  that  if  partnership  effects 
can  be  taken  either  by  attachment  or  on  execution  to  secure  or 
satisfy  the  debts  of  one  of  the  partners,  this  can  be  done  only  to 
the  extent  of  that  partner's  interest,  and  subject  to  the  settle- 
ment of  all  partnership  accounts,  (h)     The  levy  of  execution 
does  not  give  the  creditor  *  a  separate  possession  of  the    *  208 
goods.     The  indebted  partner  had  no  such  possession  him- 
self; and  the  levy  gives  to  his  creditor   only  that  which   the 
debtor  had ;  and  that  is  a  right  to   call  for  an  account,  and  then 
a  right  to  the  balance  which  may  be  found  to  belong  to  him  upon 
a  settlement.     And  it  must  still  be  regarded  as  unsettled,  whether 


the  dormant  partners  were  known  when 
the  business  transactions  took  place,  or 
subsequently  disclosed  before  their  attach- 
ments, but  that  he  shall  be  postponed  if 
his  claims  did  not  arise  from  a  partner- 
ship transaction,  while  that  of  the  subse- 
quent attaching  creditor  did.  The  court 
distinguished  Lord  v.  Baldwin  from  the 
case  before  them,  and  remark :  "  The 
result  in  that  case  is  perfectly  compatible 
with  the  decision  in  this ;  and  it  is  appar- 
ent that  the  court  meant  only  to  decide 
the  case  before  tliem ;  for  they  say, 
'  Whether  a  private  creditor  of  his  could 
seize  property  so  situated,  and  hold  it 
against  the  ostensible  owner,  is  a  ques- 
tion of  a  very  different  nature.'"  See 
Allen  V.  Dunn,  15  Me.  292. 

(/)  Fisk  V.  Herrick,  6  Mass.  271 ; 
Church  V.  Knox,  2  Conn.  514 ;  Barber  «. 
Hartford  Bank,  9  id.  407 ;  Lyndon  v. 
Gorham,  1  Gallis.  367  ;  Mobley  v.  Lom- 
bat,  7  How.  (Miss.)  318. 

(ff)  Heydon  n.  Heydon,  1  Salk.  392. 
"Coleman  and  Heydon  were  copartners, 
and  a  judgment  was  against  Coleman, 
and  all  the  goods  both  of  Coleman  and 
Heydon  were  taken  in  execution,  and  it 
was  held  by  Holt,  C.  J.,  and  the  court, 
that  the  sheriff  must  seize  all,  because  the 
moieties  are  undivided;  for  if  he  seize 
but  a  moiety,  and  sell  that,  the  other  will 
have  a  right  to  a  moiety  of  that  moiety. 
But  he  must  seize  tbe  whole,  and  sell  a 
moiety  thereof  undivided,  and  the  ven- 
dee will  be  teiiaut  in  common  with  the 
other  partner,"  .Jacky  v.  Butler,  2  Ld. 
Kaym.  871 ;  Bachurst  v.  Clinkard,  1  Show. 


173;  Marriott  v.  Shaw,  1  Comyns,  277; 
Eex  V.  Manning,  2  id.  616.  See  Eddie  v. 
Davidson,  Dougl.  650 ;  Parker  v.  Pistor, 
3  C.  &  P.  288 ;  Wallace  o.  Patterson,  2 
Har.  &  McH.  463 ;  Lyndon  v.  Gorham,  1 
Gallis.  367  ;  McCarty  v.  Emiin,  2  Dallas, 
278;  Church  v.  Knox,  2  Conn.  514.  The 
same  rule  i.s  recognized  as  law  in  Ver- 
mont, but  not  in  equity.  Reed  v.  Shep- 
ardson,  2  Vt.  120;  Clark  v.  Lyman,  8  id. 
290 ;  Washburn  v.  Bank  of  Bellows  Falls, 
19  id.  278. 

(/i)  Fox  V.  Hanbury,  Cowp.  445 ;  Eddie 
V.  Davidson,  Dougl.  650;  West  v.  Skip, 
1  Ves.  Sen.  239;  Hankey  v.  Garratt,  1 
Ves.  Jr.  236 ;  Taylor  v.  Fields,  4  id.  396 ; 
Young  V.  Keighley,  15  Ves.  557;  In  re 
Wait,  1  Jac.  &  \V.  608;  Lord  Eldon; 
Dutton  V.  Morrison,  17  Ves.  193-  Com- 
mercial Bank  v.  Wilkins,  9  Greenl.  33  ; 
Doner  v.  Stauffer,  1  Penn.  St.  198;  Win- 
ston V.  Ewing,  1  Ala.  (n.  s.)  129 ;  Story 
on  Part.  §  261 ,  Coll.  on  Part.  §  822,  n. , 
ante,  note  (A) ;  Crane  v.  French,  1  Wend. 
311;  Tappau  v.  Blaisdell,  5  N.  H.  190; 
Burgess  v.  Atkins,  5  Blackf.  337,  338. 
Dewey,  J. :  "  The  general  rule  of  law  is, 
that  in  levying  an  execution  against  one 
partner  for  his  separate  debt,  the  officer 
may  take  possession  of  all  the  joint  prop- 
erty of  the  firm,  in  order  to  inventory 
and  appraise  it.  He  has  no  authority 
to  divide  it;  he  can  only  sell  the  joint 
interest  of  the  debtor  whatever  it  may 
be,  and  the  purchaser  will  stand  in  the 
place  of  the  debtor,  and  hold  the  same 
interest  in  the  joint  concern  which  he 
held." 
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a  sheriff  levying  an  execution  of  a  separate  creditor  on  a  partner's 

interest,  can  take  any,  and  if  any  what,  actual  possession 

*  209    of  the   partnership  property,  (i)     *  Considering   the   gTeat 


(i)  In  Scrugham   v.  Carter,  12   Wend. 
1.31,  it   was  held  that  replevin  does  not 
lie  against  a  sheriff   in  such  a  case  for 
taking  the  property  and  removing  it  to  a 
place  of  safe  cusstody,  and  the  remedy  of 
the  other  partners  is  to  obtain  au  order 
staying  proceedings  until  an  account  be 
taken   in   equity.     In    Burrall   v.  Acker, 
23  id.  606,  he  was  held  authorized  to  take 
joint  possession,  with  the  other  partners, 
of  the   partnership    property,   after    the 
levy  and  before  the  sale,  but  whether  he 
was  entitled  to  exclusive  possession,  was 
udt  decided.     The  subject  was   fully  dis- 
cussed by  Mr.  Justice  Cowen,  in  Phillips 
V.  Cook,   24  Wend.  389,  and  it  was  de- 
cided   that,    on    an    execution     at     law 
against  one  of  two  partners,  the  sheriff 
niiglit    lawfully    seize,    not    merely   the 
moiety,  but  the  corpus  of  the  joint  estate, 
or  the  whole,  or   as  much  of  the  entire 
partnership  effects  as  might  be  necessary 
to  satisfy  the  execution,  and  deliver  the 
property  sold  to  the  purchaser  ;  and  if  he 
purchases  with  notice  of  the  partnership, 
he  takes  subject  to  an  account  between 
the  partners,  and  to  the  equitable  claims 
of  the   partnership   creditors.      Bates   v, 
James,   3   Duer,   45.     It   has  since   been 
held   that   he   is    equally   subject    to   an 
account  whether  he  liad   such  notice   or 
not.      Walsh    v.    Adams,    3    Denio,    125. 
The  same  eases  affirm  his  power  to  de- 
liver all  the  goods  of  the  partnership  to 
the  purchaser.     Birdseve  v.  Ray,  4  Hill 
(N.  Y.),  158,  afarms  Phillips  i'.  Cook,  so 
far  as  it  relates  to  the  seizure  of  the  whole 
of  the  joint  estate  by  the  sheriff  on  au 
execution    against   one    partner    for    his 
separate  debt.     But   the   sheriff  subjects 
himself  to  an  action  if  he  sells  the  entire 
property  in  the   gcjoils  of  the  copartner- 
ship, or  any  thing  more  than  the  deI)tor 
partner's  interest  in  them.      Wadilell    u. 
Cook,   2    Hill  (N.  Y  ),  47,   n.  ;    Walsh    r. 
Adams,  .3  Uenio,   125.     In  New  York,  it 
is  held  that  neither  a  court  of  law  nor  of 
equity  will  stay  execution  at  law  again.st 
the  joint  estate  for  a  separate  debt  until 
an  account  be  taken.     Moody  v.  Payne,  2 
Johns.  I'll.    548;   /;/    re  Smith,    16  Johns. 
106,  n;  PhiUi].s  ii,    C'..ok,  24  Wend.  389; 
Hergman  B.   Dettlcliarh,  11   How.  Pr.  46. 
See  Reed  v.  Howard,  2  Met.  36.     But  the 
rule  has  been  disapproved.     Cammack  v. 
Johnson,  1  (ireen,  Ch.  168.     In  Alabama, 
the  sheriff  is  held  justified  in  taking  exclu- 
sive possession  of  the  goods  of  tne  firm 
until  the  aid  of  a  court  of  equity  is  suc- 
cessfully invoked.     Moore    c     Sample,   3 
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Ala.  (n.  s.)  319.     In  New  Hampshire,  the 
right  of   a  sheriff  to  take  possession  of 
partnership  property,  levied   on   for  the 
private  debt  of  a  partner,  has  been  denied 
after   an   elaborate    examination   of    the 
question.    Gibson  v.  Stevens,  7  N.  H.  352, 
357.     Parker,  J.  :  "  The  specific  property 
of  a  partnership  cannot  be  lawfully  taken 
and  sold  to  satisfy  the  private  debt  of  one 
of  the  partners.    His  creditor  can  have  no 
greater  right  tlian  the  debtor  himself  has 
individually,  which  is  a  right  to  a  share  of 
the  surplus.     Tliis  is  the  necessary  result 
of  the  doctrine,  that  the  partnership  prop- 
erty is  a  fund  in  the  first  place   lor  the 
payment   of   the   partnershiii   debts,  and 
that  the  interest  of  an  individual  partner 
is  only  his  share  of  the  surplus      5  N.  H. 
192,   193,   250;  9  Conn.  410.     There   are 
difficulties  in  selling  the   interest  of  one 
partner  upon  an   execution.      Courts   of 
equity    first    direct    an    account,    which 
courts   of    law   cannot   do ;     and    if  the 
interest  of  one  partner  may  be  sold  upon 
an  execution  at  law,  it  must  be  left  to  an 
account  afterwards.     Gow  on  Part.  246- 
254.     And  a  question  may  arise  in  such 
case,  whether  the  sale  operates  as  a  disso- 
lution of  the  partnership  before  the  time 
limited  by  the  articles  of  copartnership, 
or  whether  the  other  partners  are  author- 
ized to  carry  on  the  trade,  and  accoimt 
at   the   e.xpiration   of   the  term.     If  the 
sheriff  can  sell   only  the  interest  of  the 
partner,  and  not  the  goods,  he  must  be 
liable   if  he  make   actual   seizure  of  the 
specific   property,   either  to  the  partner- 
ship  or  the   other  partners.     Wilson   v. 
Conine,  2  Johns.  280.     Especially  if  he 
sell  the  whole  as  in  this  lase.     1  Gallis. 
370;    15  Mass.  82."     iWorrison   o.   Blod- 
gett,   8   N.  H.  238.     Parker,  J. :  "  If  the 
sheriff  cannot  sell  an  interest  in  specified 
portions  of  the  goods  of  the  partnership, 
there  seems  to  be  no  reason  why  he  should 
levy  upon  those  goods,  and  deliver  them 
to  the  vendee,  or  why  he  should  in  fact 
reduce  them  into  possession.     If  '  in  truth 
the  sale  does  not  transfer  any  part  of  the 
joint  property  so  as  to  entitle  him'  (the 
vendee)  '  to  take  it  from  tlie  other  part- 
ner' (1  Story,  Eq.  626),  on  what  principle 
is    the    sheriff   authorized   to   seize   and 
hold,  to  the  exclusion  of  the  other  part- 
ners, what  his  vendee  after  a  sale  of  the 
mterest  of  the  debtor  is  perfected,  cannot 
take   from    them?     If   the    sheriff    sells 
'only  the   interest  of   such  partner,  and 
not    the    effects    themselves'   (1    Wight, 
50,  cited  2   Johns.  Ch.   549),  upon   what 
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diversity  of  authority,  as  shown  by  our  note,  and  consequent 
uncertainty,  as  to  this  power  of  the  sheriff,  the  question  seems 
to  call  for  statutory  provisions;  but  in  the  absence  of  such 
provisions,  and  on  general  principles,  it  would  seem  that  the 
sheriff  cannot  take  or  give,  by  sale,  specific  possession  of  the 
partnership  property.  He  takes  and  can  sell  only  the  right  and 
interest  of  the  indebted  partner  to  and  in  the  whole  fund. 

Different  rules  and  modes  of  practice  prevail  in  different 
parts  *of  this  country.  But  wherever  it  can  be  done,  the  *210 
better  and  safer  way  would  probably  be  for  the  writ  to  be 
a  trustee  process,  or  in  the  nature  of  a  foreign  attachment,  and 
this  should  be  served  on  the  other  partners  as  alleged  trustees, 
and  a  return  made  by  the  sheriff  that  he  had  attached  all  the 
right  and  interest  of  the  partner  defendant  in  the  stock  and 
property  of  the  partnership.  And  the  other  partners  being  sum- 
moned as  trustees  would  be  obliged  to  disclose  in  their  answer 
the  state  of  the  concern,  which  will  show  the  interest  of  the 
partner  defendant. 

After  sale  on  execution,  the  sheriff  should  convey  to  the  pur- 
chaser all  the  right  and  interest  of  the  indebted  partner  in  the 
stock  and  property  of  the  partnership.  And  the  purchaser  would 
then  have  the  right  to  demand  an  account,  and  a  transfer  to 
him  of  whatever  balance  or  property  would,  upon  such  account, 

f  rounds  shall  he  seize  the  effects  which  2  Conn.  516,  517.  The  conclusion  that  the 
e  is  not  to  sell  1  If  '  the  creditors  of  sheriff,  upon  an  execution  against  one 
the  partnership  have  a  preference  to  be  partner,  is  not  to  deli^•er  to  his  vendee, 
paid  their  debts  out  of  the  partnership  and  is  not  to  seize  the  partnership  effects, 
funds  before  the  private  creditors  of  either  is  sustained,  therefore,  not  only  by  the 
of  the  partners,  and  this  'is  worked  out  reason  of  the  thing,  after  the  adoption  of 
through  the  equity  of  the  partners  over  the  general  principle  before  stated,  but  by 
the  whole  funds '  (1  Story,  Eq.  625),  that  express  authority.  The  doctrine  of  these 
equity  should  prevent  them  from  being  cases  is  affirmed  in  Page  c.  Carpenter,  10 
deprived  of  the  means  of  payment  by  rea-  N.  H.  77  ;  Dow  v.  Sayward,  12  id.  271,  14 
son  of  such  seizure  by  the  sheriff,  who  can  id.  9.  See  'J'aylor  v.  Fields,  4  Ves.  396 ; 
neither  sell  the  goods,  nor  pay  the  credi-  Johnson  v.  Evans,  7  Man.  &  G.  240,  249, 
tors,  and  against  whom  they  cannot  pro-  250,  Tindal,  C.  J. ;  Coll.  on  Part.  B.  iii. 
ceed,  so  long  as  he  may  lawfully  hold  the  ch.  vi.  §  10.  —  In  Newman  v.  Bean,  1  Eos- 
goods."  ..."  In  Smith's  case,  16  Johns,  ter  (N.  H.),  93,  it  was  held  that  an  action 
106,  the  court,  after  saying  that  the  separ  might  be  maintained  against  a  third  per- 
rate  creditor  talces  the  share  of  his  debtor  son  who  seizes  goods  on  execution  belong- 
in  the  same  manner  as  the  debtor  himself  ing  to  a  partnership,  for  the  debt  of  an 
had  it,  and  subject  to  the  rights  of  the  individual  partner,  and  excludes  the  other 
other  partner,  add :  '  The  sheriff  therefore  partners  from  the  possession  of  them.  See 
does  not  seize  the  partnership  effects  them-  on  this  subject  26  Am.  Jur.,  art.  3.  See 
selves,  for  the  other  partner  has  a  right  also  Placet;.  Sweetzer,  leohio,  142  ;  New- 
to  retain  them  for  the  payment  of  the  part-  hall  v.  Buckingham,  14  111.  405;  Hill  v. 
nership  debts.'  And  in  Crane  v.  Erench,  Wiggin,  1  Foster  (N.  H.),  292;  Vann  v. 
1  Wend.  313,  Chief  Justice  Savage,  after  Hussey,  1  Jones,  381  ;  Deal  v.  Bogue,  20 
considering  the  subject,  says ;  '  The  sher-  Pa.  228;  Lucas  v.  Laws,  27  Pa.  211; 
iff  therefore  sells  the  mere  right  and  title  Eeinheimer  v.  Hemmingway,  35  Pa. 
to  the  partnership  property,  but  does  not  432. 
deliver  possession.'     See  also  5  N.  H.  193; 
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have  belonged  to  his  debtor,  and  would  have,  perhaps,  the  same 
right  of  possession.  (/)  ^ 

*  211        *  That  the  private  creditors  of  one  of  the  partners  cannot 

reach  the  partnership  funds  until  the  claims   of  the   part- 

(/)  Morrison  D.  Blodgett,  8  N  H.  254.  attachmeut    exists,   or   whether   he   may 

Parker,  J,  .  "  Whether,  under  our  present  proceed  to  act  as  partner  until  judgmeat 

laws,  the  creditor  can  do   more  than  re-  and  sale  upon  execution  ?     And  whether, 

turn  a  genorid  attachment  of  the  interest  after  an  attachment,  the  creditor  of  any 

of    his    debtor    in   the    partuersliip,  and  of  the  partners  may  maintain   a   bill  in 

summon   the  other  partners  as  his  trust-  equity  for  an  account   before    a    seizure 

ees ,   and  what  are   the  effects  of  such  a  and  sale  of  the  interest  of  tbe  dehtor  on 

service  upon  the  rights  and  duties  of  the  the  execution  '!  are  questions  which  may 

other  partners,  and,  of  course,  upon  the  arise,  but  upon  which  this  case  does  not 

action  of  the  debtor  himself  ?     Whether  call  for  an  opinion."  —  Dow  o.  Sayward, 

it  can  susjjend  his  right  to  interfere  with  12  N.  II   276  ;  Page  w.  Carpenter,  10  N  H. 

the  partnership  property,  so  long  as  the  77  ;  a.  c.  14  N.  H.  9, 12. 

1  It  is  held  in  most  jurisdictions  that  a  partner's  interest  in  partnership  property 
may  be  attached  on  mesne  process  or  taken  on  an  execution  for  an  individual  debt  of 
that  partner.  Recent  cases  almost  universally  hold  also  that  in  no  way  can  the 
creditor  obtain  more  than  the  interest  uf  tlie  indebted  partner,  after  partnership 
creditors  have  been  satisfied  and  equities  between  the  partners  adjusted.  But  further 
than  this,  the  extent  of  the  creditor's  right  and  the  method  of  exercising  it  vary  In 
some  jurisdictions  a  mode  of  procedure  is  provided  by  statute.  Anderson  v.  Chenney, 
51  Ga.  .372  ;  Richards  v.  Haines,  30  la.  574  ;  Kaine's  Appeal,  92  Pa.  273  ,  (see  Dengler's 
Appeal,  125  Pa.  12) ;  Middlebrook  v.  Znxifi,  79  Tex.  321 

Where  no  such  method  is  provided,  tlie  sheriff  may  generally  seize  all  the  partner- 
ship property  and  sell  the  debtor's  interest  therein.  Farley  v.  Moog,  79  Ala.  148; 
Clark  /'.  Gushing,  52  Gal.  617;  Wright  v.  Ward,  65  Cal.  525;  White  v.  Jones,  38  111. 
159;  Williams  «.  Lewis,  115  Ind.  45;  Chopin  v.  Wilson,  27  La.  An.  444;  Hacker  u. 
Johnson,  66  Me.  21  ;  People's  Bank  «.  Shrycock,  48  Md.  427  ;  Barrett  u.  McKenzie,  24 
Minn.  20;  Lane  c.  Lenfest,  40  Minn.  375;  Atkins  v.  Saxton,  77  N.  Y.  195;  Kaufman 
V.  Schoeffel,  46  Hun,  571 ;  Nixon  v.  Nash,  12  Ohio  St.  647  ;  Trafford  u.  Hubbard,  15 
R,  L  326. 

If  the  partnership  prove  insolvent  or  the  indebted  partner  proves  to  be  entitled  to 
nothing  on  -.w  accounting,  the  attaching  creditor  ijets  nothing.  Wilson  v  Strobach, 
59  Ala.  4SS  ;   Deane  v.  Hutchinson,  40  N.  J.  Eq.  83  ;   .Staat.s  v.  Bristow,  73  "N.  Y.  265. 

It  is  often  said  that  the  sheriff  must  not  act  in  hostility  to  the  other  partners  or 
treat  the  property  as  belonging  solely  tu  the  debtor,  or  he  will  be  a  trespasser.  See 
Daniel  v  Owens,  70  Ala.  297  ;  Atkins  v.  Saxton,  77  N.  Y.  195  ;  Snell  v.  Crowe,  3  Utah, 
26  And  the  sheriff  may  not  attach  or  levy  on  particular  chattels,  for  a  partner's 
right  is  to  the  balance  found  due  him  on  a  settlement  of  the  whole  business,  not  to 
a  particular  share  in  each  chattel.  Daniel  o.  <  )wens,  70  Ala.  297  ;  Tait  r.  Murphy,  80 
Ala.  440;  Stumph  v.  Bauer,  76  Ind.  157;  Williams  W.Lewis,  115  Ind.  45 ;  Levy  u. 
Cowan,  27  Ia  An.  556;  Hutchinson  d.  Dubois,  45  Mich.  143;  Irby  u.  Graham,  46 
Miss.  42.'i,  430  ;  Vandike  /•.  Kosskam,  67  Pa.  330. 

Fur  the  same  reason  a  debt  due  the  firm  cannot  be  garnisheed  by  a  creditor  of 
one  partner.  People's  Bank  v.  Shrycock,  48  Md.  427  ;  Bulfinch  w.  Winchenbach,  3 
Allen,  161  ;  Williams  ».  Gage,  49  Miss.  777  ;  JIvers  v.  Smith,  29  Ohio  St.  120 ;  Sweet 
u.  Uccil,  12  i;.  I.  121. 

Contrary  decisions,  that  a  particular  chattel  or  debt  mav  he  seized  or  garnisheed 
though  any  right  obtained  thereby  is  subject  to  the  clainrs  of  partnership  creditors 
and  the  .-<atistaction  of  partnership  equities,  are  Hershfield  r.  Clafiin,  25  Kan.  166; 
Thompson  ;;.  Lewis,  34  Me.  167  ;  Fogg  v.  Lawry,  68  Jle.  78 ;  Randall  v.  Johnson,  13 
R.  I.  338;  Saunders  v.  Bartlett,  12  Heisk.  316. 

In  some  jurisdictions,  though  the  sheriff  may  sell  the  partner's  interest,  neither  he 
nor  a  purchaser  from  him  can  take  possession.  Treadwell  v.  Brown,  43  N.  H.  290 ; 
Garvin  o.  Paul,  47  N.  H.  158 ;  Richard  v.  Allen,  117  Pa.  199. 

And  in  Massachusetts,  it  may  be  doubted  whether  a  creditor  of  a  partner  has  any 
means  of  attaching  or  levying  at  law  on  his  debtor's  interest  in  the  partnership      Fay 
u.  Duggan,  135  Mass.  242.     See  also  Hutchinson  v.  Dubois,  45  Mich   143 
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nership  creditors  are  satisfied,  is  now  the  universal  rule  both  in 
courts  of  law  and  of  equity,  (k)  But  whether  the  private  prop- 
erty of  a  partner  is  equally  preserved  for  his  private  creditors, 
is  not  perhaps  certain.  At  law,  no  such  rule  seems  to  be  well 
established.  But  where  the  partnership  has  failed,  and  the 
partnership  property  is  held  as  a  fund  for  the  partnership  credi- 
tors, the  justice  of  holding  the  private  property  of  individual 
partners  for  the  exclusive  benefit  of  their  private  creditors,  is 
obvious.  Then  each  fund  would  be  held  separate ;  the  partner- 
ship assets  for  the  partnership  creditors,  and  the  assets  of  each 
partner  for  his  own  creditors,  and  only  the  balance  of  each  fund, 
after  the  special  claims  upon  it  were  discharged,  would  be  appli- 
cable to  the  claims  of  the  other  class.  But  it  will  be  seen  from 
our  note  that  this  cannot  now  be  asserted,  on  authority,  to  be  a 
settled  rule,  even  in  equity,  (l) 


{k)  Murrill  v.  Neill,  8  How.  414 ; 
Shedd  V.  Wilson,  1  Williams,  478;  Con- 
verse V.  McKee,  14  Tex.  20. 

(/)  lu  the  time  of  Lord  Hardwicke 
joint  creditors  were  allowed,  in  bank- 
ruptcy, to  prove  their  debts  under  a 
separate  commission  against  one  partner, 
or  under  separate  commissions  against 
all  the  partners,  but  only  for  the  purpose 
of  assenting  to  or  dissenting  from  the 
certificate,  and  were  considered  to  have 
an  equitable  right  to  the  surplus  of  the 
separate  estate,  after  payment  of  the 
separate  creditors.  Ex  parte  Baudier,  1 
Atk.  98;  Ex  parte  Voguel,  id.  132;  Ex 
parte  Oldknow,  Co.  B.  L.  ch.  6,  §  15; 
Ex  parte  Cobham,  id.  See  Dutton  v. 
Morrison,  17  Ves.  207  ;   Ex  parte  Farlow, 

1  Rose,  422.  Lord  Thitrloiv  broke  in 
upon  this  rule,  allowing  joint  creditors 
to  prove  and  take  dividends  under  a 
separate  commission,  and  holding  that 
a  commission  of  bankruptcy  was  an 
execution  for  all  the  creditors,  and  that 
no  distinction  ought  to  be  made  between 
joint  and  separate  debts,  but  that  they 
ought  to  be  paid  ratably  out  of  the 
bankrupt's  property.  Ex  parte  Haydon, 
Co.  B.  L.  ch.  6,  §  15 ;  s.  0.  1  Bro.  Ch. 
453 ;  Ex  parte  Copland,  Co.  B.  L.  ch.  6, 
§  15  ;  s.  c.  1  Cox,  429;  Ex  parte  Hodgson, 

2  Bro.  Ch.  5;  Ex  parte  Page,  id.  119; 
Ex  parte  Flintum,  id.  120.  Lord  Ros!i/n 
restored  the  principle  of  Lord  Hardwicke's 
rule  (Ex  parte  Elton,  3  Ves.  238;  Ex 
parte  Abell,  4  id.  837),  which  was  adopted 
by  Lord  Eldon  less  out  of  regard  to  the 
reason  of  the  rule  itself  than  for  the 
sake  of  establishing  a  uniform  practice. 
Ex  parte  Clay,  6  Ves.  813 ;  Ex  parte  Ken- 
sington, 14  id.  447 ;   Ex  parte  Taitt,  16  id. 


193.  See  his  remarks  in  Chiswell  v. 
Gray,  9  Ves.  126;  Barker  u.  Goodair,  11 
id.  86,  and  such  is  the  English  law.  Gow 
on  Part.  312.  There  are,  however,  three 
exceptions  to  this  rule.  "1st,  where  a 
joint  creditor  is  the  petitioning  creditor 
under  a  separate  fiat;  2d,  where  there 
is  no  joint  estate,  and  no  solvent  partner ; 
3d,  where  there  are  no  separate  debts. 
In  the  first  case  the  petitioning  creditor, 
and  in  the  second,  all  the  joint  creditors 
may  prove  against  the  separate  estate 
pari  passu  with  the  separate  creditors. 
In  the  last  case,  as  there  are  no  sepa- 
rate creditors,  the  joint  creditors  will  be 
admitted  pari  passu  with  each  other  upon 
the  separate  estate."  Coll.  on  Part.  §  923  ; 
Story  on  Part.  §§  378-382.  But  see 
Emanuel  v.  Bird,  19  Ala.  596,  and  Cleg- 
horn  V.  Ins.  Bank  of  Columbus,  9  Ga. 
319.  The  history  of  the  English  rule 
was  reviewed  in  Murray  v.  Murray,  5 
Johns.  Ch.  60.  It  has  been  adopted 
by  some  American  courts.  Woddrop  v. 
Ward,  3  Desaus.  203;  Tunno  v.  Tr»ze- 
vant,  2  id.  270 ;  Hall  v.  Hall,  2  McCord, 
Ch.  302;  McCulloch  v.  Dashiel,  1  Har. 
&  G.  96 ;  Greene  v.  Butterworth,  45  N.  J. 
Eq.  738;  Murrill  w.  Neill,  8  How.  414. 
See  In  re  Marwick,  Davies,  229;  In  re 
Warren,  id.  320;  Morris  v.  Morris,  4 
Gratt.  293.  In  Jackson  v.  CorneD,  1 
Sandf.  Ch.  348,  the  Assistant  Vice-Chan- 
cellor  said :  "  It  is  not  denied  that  the 
rule  of  equity  is  uniform  and  stringent, 
that  the  partnership  property  of  a  firm 
shall  all  be  applied  to  the  partnership 
debts,  to  the  exclusion  of  the  creditors 
of  the  individual  members  of  the  firm ; 
and  that  the  creditors  of  the  latter 
are  to  be  first  paid  out  of  the  separate 
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The   rights  of  partnership  creditors  to  a  preference  in 
the  distribution  *  of  the  partnership  property  must  not  be 


effects  of  their  debtor  before  the  partner- 
ship creditors  can   claim    anything.     See 
Wilder  !/.  Keek-r,  3  Paige,  167;   Egberts 
I'.  Wood,  id.  517 ;   Payne  v.  Matthews,  6 
id.  19;  Hutchinson  w.  Smith,  7  id.  26;   1 
Story  Eq.  §§  625,  675."     And  it  was  held 
in    Jackson    v    Cornell    that    a    general 
assignment  of  his  separate  property  made 
by  an  insolvent  copartner,  which  prefers 
the  creditors  of  the  firm  to  the  exclusion 
of  his  own,  is  fraudulent  and  void  as  to 
the  latter.     The  English   rule   has   been 
discarded  in  Pennsylvania.     Bell  v.  New- 
man, 5  S.  &  R.  78;  In  re  Sperry,  1  Ashm. 
347.     And  Lord  Thurhw's  rule   prevails 
iu   Connecticut,   although    the    surviving 
partner  be  solvent  and  within  the  juris- 
diction of  the  court.     Camp  v.  Grant,  21 
Conn.  41.     See  also  Shackelford  v.  Clark, 
78  Mo.  491 ;   Pearce  v.  Cooke,  13  R.   L 
184;   Hutzler   v.  Phillips,  23   S.  C.   136; 
Cox  V.  Miller,  54  Tex.  16;   Bardwell  o. 
Perry,    19   Vt.   292;    Pettyjohn's   Ex.   v. 
Woodruff,  86  Va.  478.     It  has  been  held 
in  Massachusetts  that  whatever  may  be 
the  rule  in  a  court  of  equity,  an  attach- 
ment of  the  separate  property  of  a  part- 
ner for  a  partnership  debt  is  not  defeated 
at  law  by  a  subsequent  attachment  of  the 
same  property  for   his   separate   debt.  — 
Allen  V.  Wells,  22  Pick.  450.     Deweji,  J. : 
"  It  is  urged,  however,  on  the  part  of  the 
defendant,  that  as  this  court,  as  a  court  of 
law,  have  long  since  recognized  the  prin- 
ciple that  an  attachment  of  the  goods  of 
a  partnership   by   a  creditor    of   one   of 
the  partners,  is  not  valid,  as  against  an 
after  attachment  by  a  partnership  cred- 
itor, it  should  also  adopt  the  converse  of 
the  proposition,  giving  a  like  preference 
to   separate   creditors   in   respect   to   the 
separate  property.     But  we   think  there 
is  a  manifest  distinction  in  the  two  cases. 
The  restriction  upon  separate   creditors, 
as   to    partnership    property,   arises    not 
merely    from    the    nature    of    the    debt 
attempted  to  be  secured,  but  also  from 
the   situation  of    the   property  proposed 
.to  be  attached.     In  such  a  case,  a  distinct 
moiety   or    other   proportion,   in   certain 
specific  articles  of  the  partnership  prop- 
erty, cannot   be  taken   and  sold,  as  one 
partner  has  no  distinct  separate  property 
in  the  partnership  effects.     His   interest 
embraces  only  what  remains  upon  the  final 
adjustment  of  the  partnership   concerns. 
But,  on  the  other  hand,  a  debt  due  from 
the   copartnership   is    the   debt   of    each 
member  of  the  firm,  and  every  individ- 
ual  member  is  liable  to  pay   the  whole 
amount  of  the  same  to  the  creditor  of 
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the  firm.     In  the  case  of  the  copartner- 
ship, the  interest  of  the  debtor  is  not  the 
right   to  any  specific   property,  but  to  a 
residuum  which  is  uncertain  and  contin- 
gent, while  tlie  interest   of   one   partner 
in   his   individual   property  is   that  of  a 
present   absolute   interest  in  the  specific 
property,     Each  separate  member  of  the 
copartnership   being    thus   liable   for   all 
debts   due  from   the   copartnership,   and 
no   objection   arising  from  any   interfer- 
ence "with   the  rights  of   others  as  joint 
owners,   it    seems    necessarily   to  follow 
that  his  separate  property  may   be   well 
adjudged    to    be    liable    to   be    attached 
and  held  to  secure  a  debt  due  from  the 
copartnership."      Stevens    u.   Perry,    113 
Mass.  380;   Eullam  o.  Abrams,  29  Kan. 
725 ;   Cunningham  v.  Gushee,  73  Me.  417 ; 
Howell  V.  Teel,  29  N.  J.  Eq.  490 ;   Straus 
V.  Kerngood,  21   Gratt.  584.     And  in   the 
distribution   of    the   estates   of    deceased 
insolvent  debtors,  partnership   debts   are 
paid    ratably    with    the    private    claims. 
Sparhawk  y.  Russell,  10  Met.  305.     But 
in  New  Hampshire  the  English  rule  has 
been   adopted   in   the   law,  to   its  fullest 
extent,  and  where  real  estate  of  one  part- 
ner was  set  off  on  execution  for  a  del)t 
due  from  the  partnership,  and  afterwards 
the  same  land  was  set  off  for  a  separate 
debt  of  the  same  partner,  the  last  levy 
was  held  to  prevail  over  the  first  and  to 
give  the  legal  title.     Jarvis  p.  Brooks,  3 
Poster  (iN'.  H.),  136.     Weaver  r.  Weaver, 
46  N.  H.  188.     And  see  Preston  u.  Colby, 
117    111.    477.      The    conclusion    of    the 
Supreme  Court  of  Vermont  on  this  ques- 
tion is  as  follows  :  "  That  a  partnership 
contract  imposes  precisely  the  same  obli- 
gation  upon  each   separate  partner  that 
a  sole   and   separate   contract   does,  and 
that  it  is  not  true  that,  in  joint  contracts, 
the   creditor  looks   to   the  credit  of  the 
joint  estate,  and  the  separate  creditor  to 
that  of    the  separate   estate ;    and   that 
there  is  no  express  or  implied  contract 
resulting   from  the   law   of    partnership, 
that  the  separate  estate  shall  go  to  pay 
separate   debts   exclusively;   but  that,  as 
the  partnership  creditors  in  equity  have 
a   prior  lien  on   the    partnership    funds, 
chancery   will   compel   them   to   exhaust 
that  remedy  before  resorting  to  the  sep- 
arate estate ;    but  that  beyond  this,  both 
sets   of  creditors   stand    precisely   equal, 
both  at  law  and  in  equity."     Per  kedjie/d, 
J.,  Bardwell  v.   Perry,    19  Vt.  292,   303 
Mr.   Justice   Stori/   says   of  the   English 
rule:   "It   now   stands   as   much,   if   not 
more,  upon  the  general  ground  of  author- 
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taken  to  extend  so  far  as  to  affect  a  hona  fide  transmutation  of 
partnership  into  private  property  made  prior  to  or  upon  a  dis- 
solution. While  the  partnership  remains  and  its  business  is 
going  on,  whether  it  be  in  fact  solvent  or  not,  any  honest  distri- 
bution of  the  partnership  effects  among  the  members  of 
the  firm  cannot  *be  disturbed  by  any  equities  of  credi-  *213 
tors  of  the  partnership,  (m)  ^  In  Illinois,  the  rule  in  equity 
is  stated  to  be  this :  the  assets  of  a  deceased  and  of  insolvent 
partners,  if  there  be  partnership  and  separate  property,  will  be 
distributed  by  paying  the  firm  debts  out  of  the  joint  estate,  and 
the  individual  debts  out  of  the  separate  estate ;  that  the  joint 
and  individual  debts  should  be  kept  distinct,  and  the  assets  of 
the  two  estates  marshalled  accordingly ;  that  joint  creditors  must 
first  resort  to  the  joint  fund,  and  the  creditors  of  the  individual 
partners  to  their  separate  property ;  that  upon  the  inadequacy  of 
either  of  these,  then  the  joint  or  separate  estate  may  be  applied 
according  to  the  exigency  of  the  case ;  that  if  there  is  no  joint 
fund  nor  any  solvent  partner,  joint  creditors  may  participate 
equally  with  a  private  creditor  in  the  estate  of  a  deceased  partner, 
and  if  there  should  be  a  surplus  of  the  joint  fund,  the 
creditor  of  an  individual  partner  may  resort  *tothat.  (ii)  *  214 
Nor  have  the  joint  creditors  such  a  lien  on  the  partner- 
ship funds,  as  to  avoid  a  transfer  in  good  faith  and  for  value  to  a 
purchaser,  by  partners,  before  judgment  and  execution,  (o) 

ity    and  the   maxim   stare   decisis,   than  reasonable  and   just."     3  Kent,  Com.  65, 

upon  the  ground  of  any  equitable  reason-  n.     See   also  Walker  v.  Eyth,  25  Penn. 

ing"     Story  on  Part.  §  377.    And  he  says  St.  216;   Morrison  v.  Kurtz,  15  lU.  193; 

further  :  "  It  is  nof,  perhaps,  too  much  to  Baker  v.  Wimpee,  19  Ga.  87 ;   Young  v. 

say  that  it  rests  on  a  foundation  as  ques-  Frier,  1   Stock.  465. 

tionable    and    as    unsatisfactory   as   any  (m)  £x  parte  Kuffin,  6  Ves.  119;  Allen 

rule  in  the  whole  system  of  our  jurispru-  v.  Center  VaUey  Co.  21  Conn   130 

dence ; "   but  "  should  be  left  undisturbed         (n)  Pahlmau  v.  Graves,  26  111.  405.  See 

as  it  may  not  be  easy  to  substitute  any  Preston  w.  Colby  117  HI.  477. 

other  rule  which  would  uniformly  work         (o)  Greenwood  «.  Brodhead,   8  Barb. 


with  perfect  equality  and  equity."     §  382.     593  ;  Waterman   «.    Hunt,  2   B    L   298 
Chancellor   Kent,  on  the  other  hand,  re-     Allen  «.  Center  Valley  Co.  21  Conn^_^130. 
marks  •  "  For  my  part,  I  am  free  to  con- 
fess that  I  feel  no  hostUity  to  the  rule, 
and    think  that  it  is,  upon  the  whole. 


Chancellor  Kent,  on  the  other  nana,  re-  Auen  v.  ^..euiei  .  ^.^^y  ^^.  -.  ^v.^^.  .^-^ 
marks-  "For  my  part,  I  am  free  to  con-  See  however  Person  v.  Munroe,  1  loster 
fess  that  I  feel  no  hostUity  to  the  rule,     (N.  H),  462. 


1  Hollis  V.  Staley,  3  Baxter,  167  ;  Case  v.  Beauregard,  99  U.  S.  119  ■,Inre  Long 
7  Benedict,  141  ;  Schmidlapp  v.  Currie,  55  Miss.  597.  See  Menagh  ..  WhitweU,  52 
N.  Y.  146,  that  the  firm  must  be  solvent.  —  K. 
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SECTION  XVI. 

LIMITED   PAETNEESHIP. 

This  species  of  partnership  has  been  but  recently  introduced 
into  this  country,  but  has  already  been  adopted  in  very  many  of 
our  States,  and  promises  to  be  of  great  utility.  ^  We  have  bor- 
rowed it  from  the  continent  of  Europe,  as  it  was  formerly 
unknown  in  English  practice,  and  is  not  recognized  by  the 
common  law  of  England.  Limited  partnership  is  now  permitted 
in  England,  but  it  is  not  the  same  thing  there  that  it  is  in  this 
country. 

With  us,  a  limited  partnership,  or,  as  it  is  sometimes  called 
a  special  partnership,  arises  wholly  from  statute,  and  is  defined 
and  determined  by  statutory  provisions.  The  purpose  of  it  is  to 
enable  a  party  to  put  into  the  stock  of  a  firm  a  definite  sum  of 
money,  and  abide  a  responsibility  and  share  a  profit  which  shall 
be  in  proportion  to  the  money  thus  contributed,  and  no  more. 
By  the  common  law  of  partnership,  he  who  had  any  interest  in 
the  stock,  and  received  any  proportion  of  the  profits,  is  a  partner, 
and  as  such,  liable  in  solido  for  the  whole  debts  of  the  firm.  And 
mere  joint-stock  companies,  without  incorporation,  are,  as  to  all 
purposes  of  liability,  like  common  partnerships.  (2)  Capitalists 
were  therefore  unwilling  to  place  their  capital  in  the  stock  of  a 
trading  company,  unless  advantages  were  offered  them 
*  215  equivalent  to  this  great  risk.  Men  of  *  business  capacity, 
who  had  only  their  skill,  industry,  and  integrity,  could 
not  always  borrow  adequate  capital,  because  they  could  not  give 
absolute  security  ;  and  they  could  not  pay  as  a  premium  for  the 
risk  more  than  legal  interest,  because  the  usury  laws  prohibited 
this.  But  they  may  now  enter  into  an  arrangement  with  a  capi- 
talist, by  which  they  receive  from  him  adequate  means  for 
carrying  on  their  business  profitably,  paying  him  a  fair  share  of 
the  profits  earned  by  the  combination  of  his  capital  and  their 
labor,  while  he  runs  the  risk  of  losing  the  capital  which  is  thus 
earning  him  a  profit,  but  knows  that  he  can  lose  no  more. 

(?)  Cox  i>.  Bodflsh,  35  Me.  302  ;  Pipe  v.  Bank  of  Michigan,  7  Wend.  542 ;  Hess 
V  Bateman,  1  Clarke  (la.),  369 ;  Williams    v.  Werts,  4  S.  &  R.  356. 

1  It  has  been  adopted  in  all  the  States  and  several  of  the  Territories  of  this  coun- 
try.   Bates,  lyimited  Partnership,  Preface. 
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Partnerships  of  this  kind,  being,  as  has  been  stated,  wholly 
unknown  to  the  common  law,  are  authorized  and  regulated  only 
by  statute.  And  these  statutes  differ  considerably  in  the  several 
States.  But  the  provisions  are  generally  to  the  following  effect. 
First,  there  must  be  one  or  more  who  are  general  partners,  and 
one  or  more  who  are  special  partners ;  secondly,  the  names  of  the 
special  partners  do  not  appear  in  the  firm,  nor  have  they  all  the 
powers  and  duties  of  active  members ;  thirdly,  the  sum  proposed 
to  be  contributed  by  the  special  partners  must  be  actually  paid 
in ;  fourthly,  the  arrangement  must  be  in  writing,  specifying  the 
names  of  the  partners,  the  amount  paid  in,  etc. ,  which  is  to  be 
acknowledged  before  a  magistrate,  and  then  recorded  and  adver- 
tised, in  such  way  as  shall  give  the  public  distinct  knowledge  of 
what  it  is,  and  who  they  are,  that  persons  dealing  with  the  firm 
give  credit  to.  Besides  these  general  provisions,  others  of  a  more 
particular  nature  are  sometimes  introduced.  Thus  in  some 
States,  no  special  partnership  may  carry  on  the  business  of  insur- 
ance or  banking.  And  there  are  often  special  provisions  to  give 
greater  security  to  the  public  and  persons  dealing  with  such  firms. 
But  for  these  we  must  refer  the  reader  to  the  statutes  of  the  sev- 
eral States. 

A  special  partner,  complying  with  the  requirements  of  the  law, 
cannot  be  held  as  personally  liable  for  the  debts  of  the  firm ; 
although,  of  course,  the  whole  amount  which  he  contributes  goes 
into  the  fund  to  which  the  creditors  of  the  firm  may  look. 

*It  seems  to  be  quite  well  settled,  that  the  special  *216 
partner  must,  at  his  own  peril,  comply  precisely  with  the 
requirements  of  the  statutes,  {qq)  Any  disregard  of  them,  or  want 
of  conformity,  although  it  be  accidental  and  entirely  innocent  on 
his  part,  or  any  material  mistake  by  another,  as  by  the  printer 
who  prints  the  advertisement,  deprives  him  of  the  benefit  of  the 
statute.  He  is  then  a  partner  at  common  law,  and,  as  such,  liable 
in  solido  for  the  whole  debts  of  the  firm,  (r) 

(oq)  Haggerty  v.  Foster,  103  Mass.  17  ;  left  upon  him  all  the  liahilities  of  a  gen- 
Pierce  V.  Bryant,  5  Allen,  91 ;  Richardson  eral  partner.  The  argument  of  Spencer, 
V.  Hogg,  38  Penn.  St.  153;  Hartland  v.  Senator,  who  alone  gives  the  reasons  of 
Chace,  39  Barb.  283  ;  Van  Ingen  v.  Whit-  the  decision,  turns  upon  the  necessity  of 
man,  62  N.  Y.  513  ;  Durant  v.  Abendroth,  a  true  advertisement ;  he  regards  an  erro- 
69  N  Y   148   152  neous  advertisement  as  no  advertisement 

ir)  Hubbard  J.   Morgan,  U.  S.  D.  C.  at  all.     But  suppose  the  error  had  been 

for  N    Y.    May,  1839,  cited  in  3   Kent,  the   reverse   of  what  it  was.     Instead  ot 

Com  36  :  Argall  v.  Smith,  3  Denio,  435.  calling  the   contribution   $5,000  when  it 

In  this  case,  which  was   decided  by  the  was  but  $2,000,  if  it  had  called  it  f  2,000, 

Court   of    Errors   of    New   York  unani-  when  it  was  in  fact  $5,000,  it  might  ha,ve 

mouslr  it  was  held,  that  the  publication  been  well  urged,  in  the  absence  of  all  lU- 

of  the  amount  contributed  by  the  special  design  or  personal  fault   on  the  part   ot 

partner  as  $5,000,  whereas  it  was  $2,000,  the  special  partner,  that  this  error  could 
VOL.  I.                                                15  225 
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If  a  special  partner  sells  out  his  interest  to  the  general  partner 
for  a  sum  exceeding  his  invested  capital,  it  has  been  held  that 
this  was  such  a  withdrawal  of  his  capital  as  the  statute  prohibits, 
and  that  it  made  him  liable,  (s)  But  it  seems  that  the  special 
partner  may  make  loans  to  the  partnership,  (ss) 

If  the  special  partner  of  one  firm  is  the  general  partner  of 
another  firm,  the  second  firm  may  claim  as  creditor  of  the  first 
firm,  (t) 


not  mislead  the  public,  oi  any  dealer 
with  the  firm  to  his  injury,  as  it  made  the 
grounds  of  credit  less  than  their  actual 
value,  instead  of,  as  in  the  case  at  bar, 
making  them  more.  But  even  then  the 
necessity  of  a  strict  compliance  with  the 
provisions  of  the  statute  might  be  suffi- 
cient to  hold  the  special  partner  as  a  gen- 
eral one.  See  Hogg  v.  Orgill,  34  Penn. 
St.  344,  as  to  payment  in  checks  of  third 
persons,  by  special  partner,  being  equivar 
lent  to  an  actaal  cash  payment^  as  required 
by  the  Xew  York  statute. 
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(s)  Beers  v.  Reynolds,  12  Barb.  288 ; 
s.  c.  1  Kern.  97. 

(ss)  Walkensham  u.  PerzeU,  4  Rob. 
426. 

(0  Hayes  v.  Bement,  3  Sandf.  394. 
See  'also  Hayes  v.  Heyer,  3.5  N.  Y.  826. 
The  rights,  duties,  and  liabilities  of  spe- 
cial partners  are  considered  under  various 
points  of  view,  in  Singer  u.  Kelly,  44 
Penn.  St.  145 ;  Dunning's  Appeal,  44 
Penn.  St.  150;  McKnight  v.  Ratcliff, 
44  Penn.  St.  156;  Harris  v.  Murray,  28 
N.  Y.  574. 
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NEW   PARTIES   BY   NOVATION. 

The  term  "  novation"  has  not  been  much  used  in  English  or 
American  law,  but  may  be  found  in  some  late  English  cases ; 
and  the  thing  itself,  or  this  form  of  contract,  may  be  found  in 
many  cases,  both  in  England  and  in  this  country.  The  word  is 
borrowed  from  the  civil  law,  where  it  forms  an  important  topic ; 
and  we  may  find  a  clear  statement  of  its  principles  in  Pothier's 
work  on  Contracts,  (a)  ^  It  is  defined  thus  :.  a  transaction  whereby 
a  debtor  is  discharged  from  his  liability  to  his  original  creditor, 
by  contracting  a  new  obligation  in  favor  of  a  new  creditor,  by 
the  order  of  his  original  creditor.  Thus,  A  owes  B  one  thousand 
dollars ;  B  owes  C  the  same  sum,  and,  at  the  request  of  C,  orders 
A  to  pay  that  sum,  when  it  shall  fall  due,  to  C.  To  this  A  con- 
sents, and  B  discharges  A  from  all  obligation  to  him.  A  thus 
contracts  a  new  obligation  to  C,  and  his  original  obligation  to 
B  is  at  an  end.  By  the  civil  law,  any  new  contract  entered  into 
for  the  purpose  and  with  the  effect  of  dissolving  an  existing  con- 
tract was  regarded  as  a  novation,  and  in  the  above  case  the  civil 
law  would  recognize  two  sorts  of  contracts  of  novation;  the 
contract  by  which  A  is  discharged  from  his  liability  to  B  by 
contracting  a  new  obligation  to  C,  and  the  novation  by  which  B 
would  be  discharged  from  his  obligation  to  C  by  procuring  A  as 
a  new  debtor.  This  distinction  has  not  been  preserved  in  the 
common  law,  and  the  rights  and  obligations  of  the  parties  in  both 
cases  are  governed  by  the  same  rule. 

A  leading  English  case  on  this  subject  is  Tatlock  v.  Harris.  (6) 

la)  Part  3   ch.  2,  art.  4.  valuable  consideration  might  recover  the 

(6)  3  T  r'  174    '  In  this  case  it  was  de-  amount  of  it  in  an  action  against  the  ac- 

termined  that  where  a  bill  of  exchange  was  ceptor  for  money  paid  or  money  had  and 

drawn  by  the  defendant  and  others  on  the  received ;  and  BuUer,  J-,  P^ts  th^  case . 

defendant  alone,   in  favor  of   a  fictitious  "Suppose  A  owes  B  £100,  and  «.  °w«s 

person  (which  was  known  to  all  parties  C. £100,  and  the  three  meet,  and  it  is  agreed 

concerned  in  drawing  the  bill),  and  the  between  them  that  A  shall  pay  C  the  £100, 

defendant  received  thivalue  of  it  from  the  B's  debt  is  extinguished    and  C  mayre- 

second   indorser,  a  bona  Jlde   holder  for  cover  that  sum  against  A.    -bomWU- 

1  The  various  kinds  of  novation  are  considered  and  many  cases  collected  in  an 
article  by  Trufesior  J.  B.  Ames,  in  6  Harv.  L.  Rev.  184. 

^^  i 
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It  will  be  seen,  from  the  statement  of  the  cases  in  the 
*  note,  that  the  principle  deducible  from  them  is,  that  if 
A  owes  B,  and  B  owes  C,  and  it  is  agreed  by  these  three 
parties  that  A  shall  pay  this  debt  to  C,  and  A  is  by  this  agree- 
ment discharged  from  his  debt  to  B,  and  B  is  also  discharged 
from  his  debt  to  C,  then  there  is  an  obligation  created  from  A  to 
0,  and  C  may  bring  an  action  against  A  in  his  own  name,  (c)  i 


son  V.  Coupland,  5  B.  &  AM.  228,  where 
the  plaiutilfs  were  creditors  and  the  de- 
fendants were  debtors  to  the  firm  of  "  T.  & 
Co.,"  and  bif  consent  of  all  parties  an  ar- 
rangement was  made  that  the  defendants 
should  pay  to  the  plaintiffs  the  debt  due 
from  them  to  "T.  &Co.,"  it  was  held,  that 
a-s  the  demand  of  "  T.  &  Co."  on  the  de- 
fendants was  for  money  had  and  received, 
the  plaintiffs  might  recover  against   the 
defendants  on  a  count  for  money  had  and 
received.   Best,   J.,  saying,  "  A  chose   in 
action  is  not  assignable  without  the  con- 
sent of  all  parties.     But  here  all  parties 
have  assented,  and  from  the  moment  of 
the  assent  of  the  defendants  it  seems  to 
me  that  the  sum  due  from  the  defendants 
to  *  T.    &  Co.'   became   money  had   and 
received  to  the  use  of  the  plaintiffs."   The 
case  of  Heaton  v.  Angier,  7  N.  H.  397, 
furnishes  an  excellent  illustration  of  this 
principle.     That  was  an  action  of  assump- 
sit for  a  wagon  sold  and  delivered.     The 
defendant  having   bought  the  wagon  of 
the  plaintiff  at  auction,  sold  it    immedi- 
ately afterwards  on  the  same  day  to  one 
John  Chase.     Chase   and  the   defendant 
then   went   to   the    plaintiff,   and    C'liase 
agreed  to  pay  the  price  of  the  wagon  to 
tlie  plaintiff   for  the   defendant,  and  the 
plaintiff  agreed  to  take  Chase  as  paymas- 
ter.    Hi'.ld,  that  the  debt  due   from  the 
defendant    to    the    plaintiff    was    extin- 
guished.     Green,  J.,  having  cited  the  case 
put   by  Biiller,  J.,  in  Tatlocli  v.  Harris, 
said  .  "  The  case  put  by  Bullet  is  the  verv 
case  now  before  us.     Heaton,  Angier,  and 
Chase  being  together,  it  was  agreed   lie- 
tween  them  that  the  plaintiff  should  take 
Chase  as  his  debtor  for  the  sum  due  from 
the  defendant.    The  debt  due  to  the  plain- 
tiff from  the   defendant  was  thus  extin- 
guished.   It  was  :ui  acfoid  executed.    And 
Cliase,  liy  assuming  the  debt  due  to  the 


plaintiff,  must  be  considered  as  having 
paid  that  amount  to  the  defendant,  as 
part  of  the  price  lie  w;is  to  jjay  the  defend- 
ant for  the  wagon."  .See  also  I'lionipiou  r. 
Fercival,  b  B.  &  Ad.  925,  .'i  Xev.  &  M.  171. 
—  And  in  such  case  the  defendant's  under- 
taking is  not  to  pay  the  debt  of  a  third 
person  within  the  meaning  of  the  Statute 
of  Frauds.  Bird  c.  Gammon,  3  Bing.  N. 
C.  883 ;  Meert  v.  M.jessard,  1  Mo.  &  P. 
8  ;  Arnold  o.  flyman,  1 7  JIass.  400  ;  French 
V.  French,  2  Man  &  <J.  G44,  3  Scott,  N.  R. 
125;  Blunt  v.  Bnyil,  3  Barb.  209. 

(c)  So  if  in  such  case  tlie  promise  of 
A  to  pay  C  is  conditional,  as  to  pay  what- 
ever may  hereafter  lie  found  due  from  A 
to  B,  and  after  such  amount  is  ascertained 
but  before  it  is  pai<l,  B  becomes  bankrupt, 
still  C  may  sue  .V  for  the  amount  of  A's 
debt  to  B.  (.'ruwfoiit  v.  (iiiriicy,  9  Bing. 
372.  Sec  also  Hodgson  r.  Ainlcrson,  3  B. 
&  C.  842.  —  It  is  to  be  borne  in  mind  that 
in  order  to  constitute  an  assignment  of  a 
debt  or  a  novation,  so  as  to  enable  the 
transferee  to  bring  an  action  in  his  own 
name  in  a  eoart  of  liur,  the  assent  of  the 
debtor  to  the  agreed  transfer  is  absolutely 
essential,  and  there  must  be  a  promise 
founded  on  sui^cient  cnnsideration  to  pay 
it  to  the  transferee.  In  equity,  however, 
it  is  otherwise,  and  there  need  be  no 
promise  by  the  debtor  to  the  assignee  in 
order  to  entitle  him  to  sue  in  his  own 
name.  Lord  Kldon  in  Er  parte  South,  3 
Swanst.  392  ;  Tibbits  «•.  Ceorne,  5  A.  &  E. 
11.),  116;  Robbins  r.  Ba.iiii,3  (Jreenl.  (2d 
ed.)  34fi,n.;  Blin  i:  Pierce,  20  Xt.  25; 
L'Kstrange  v.  L'lvstiangc,  1  E.  L.  &  E. 
153  n.;  Van  Buskirk  r.  Hartford  Fire 
Ins.  Co.  14  Conn.  141  ;  Maudeville  r. 
Welch,  5  Wheat.  277;  (iil.son  /■.  Cooke, 
20  Pick.  15.  See  also  Sclilosscr's  Appeal, 
58  Penu.  St.  493. 


1  Thus  where  a  mortgagor  conveys  the  mortgaged  premises,  and  his  grantee 
agrees  to  assume  and  pay  the  mortgaged  debt,  and  the  mortgagee  accepts  him  as  his 
debtor,  a  novation  results,  Campbell  v.  Smith,  71  N.  Y.  26  ;  Calvo  i'.  Davies,  73  N.  Y. 
211  ;  Merriman  «.  Moore,  90  Peun.  St.  78  ;  or  where  a  new  firm  takes  upon  itself  the 
liabilities  of  the  old,  and  a  creditor,  with  knowledge  of  that  fact,  agrees  to  accept 
the  new  firm  as  debtor,  and  releases  the  old  firm,  Shaw  v.  McGregory,  105  Mass. 
96 ;  Silverman  v.  Chase,  90  Ilk  37.  Such  a  release  may  be  inferred  from  the 
acceptance  of  interest,  the  receiving  of  new  notes,  or  the  proving  a  claim  in  bank- 
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This  would  certainly  seem  to  be  in  contradiction  or  exception 
to  the  ancient  rule,  that  a  personal  contract  cannot  be  assigned 
so  as  to  give  the  assignee  a  right  of  action  in  his  own  name. 
But  it  is  not  so  much  an  exception  as  a  different  thing.     It  is 
the  case  of  a  new  contract  formed  and  a  former  contract 
dissolved.      *  And  the  general  principles   in   relation  to    *  219 
consideration  attach  to  the  whole  transaction,  {d)     Thus,  to 
give  to  the  transaction  its  full  legal  efficacy,  the  original  liabili- 
ties must  be  extinguished.     For  if  the  debt  from  A  to  B  be  not 
discharged    by  A's   promise   to   pay  it   to    C,  then  there  is  no 
consideration  for  this  promise,  and  no  action  can  be  main- 
tained upon  it ;  («)  ^  but,  *  if  this  liability  be  discharged,    *  220 

(d)  For  example,  in  order  that  an  as-  the   executor  to  pay.      This   action  was 

signment  of  a  chose  in  action  should  be  brought   to   recover  the   amount   of    the 

valid  against  the  creditors  of  the  assignor,  plaintiff's  demand.     Held,  that  he  could 

it  must  be  bona  fide  and  upon  adequate  not  recover.     Upham,  J.,  "  The  principal 

consideration.    Langley  v.  Berry,  14  N.  H.  question  in  this  case  is,  whether  the  plain- 

82;  Giddings  r.  Coleman,  12  N.  H.  153.  tiff  can  avail  himseU  of  the  promise  made 

The  assignment,  however,  need   not,  al-  by   the  defendant  to   the   executor,  —  he 

though  in  writing,  express  to  be  for  value  never  having  agreed  to  accept  the  defend- 

received.     Johnson  v.  Thayer,  17  Me.  401 ;  ant  as  his  debtor,  nor  having  made  any 

Legro  V.  Staples,  16  Me.  252  ;  Adams   v.  demand  of  him  for  the  money  prior  to  the 

Robinson,  1  Pick.  461.     It  is  sufficient  if  commencement  of  this  suit.      .  .  In  cases 

it  be  so  in  point  of  fact ;  and  this  must  be  of  this  kind,  a  contract,  in  order  to  be 

proved  alhinde  than  from  the  face  of  the  binding,  must  be  mutual  to  all  concerned  ; 

paper.    Langley  v.  Berry,  sujyra.    See  post,  and  until  it  is  completed  by  the  assent  of 

Chapter  on  Assignment.  all  interested  it  is  liable  to  be  defeated, 

(e)  Cuxon  r.  Chadley,  3  B.  &  C.  591  ;  and  the  money  deposited  countermanded. 

Butterfield   v.    Hartshorn,   7   N.   H.   345.  It  seems,  also,  to  be  clear,  that  no  contract 

This  was  an  action  of  assumpsit  for  money  of  the  kind  here  attempted  to  be  entered 

had  and   received.     The  plaintiff  held  a  into  can  be  made  without  an  entire  change 

claim  against  the  estate  of  a  person  de-  of  the  original  rights  and  liabdities  of  the 

ceased      The  executor  of  the  estate  sold  a  parties  to  it.     There  is  to  be  a  deposit  of 

farm  belonging  thereto  to  the  defendant,  money  for  the  payment  of  a  prior  debt,  an 

and  left  in  the lefendant's  hands  a  portion  agreement  to  hold  the  money  for  this  pur- 

of  the  purchase-money  to  pay  the  plaintiff  pose,  and  an  agreement  on  the  part  of  a 

and  other  creditors  their  demands  against  third  person  to  accept  it  m  compliance  with 

the  estate,  which  the  defendant  promised  this  arrangement.    It  is  made  through  the 

ruptcy,  Bilborough  v.  Holmes,  5  Ch.  D,  255 ;  Wright ;;.  Brossean  73  lU.  381 ;  but  the 
mere  acceptance  of  the  note  of  an  individual  partner  after  dissolution  is  loj  enough 
without  an  express  agreement.  Leabo  ..  Goode  67  Mo.  126;  o  he^wise  of  a  bond 
given  for  a  simple  contract  debt,  Bennett  v.  CadweU,  70  Penn.  St  253.  See  Hount^ 
f.  Holthouse,  85  Penn.  St.  235,  as  to  the  assumption  of  firm  debts  by  an  mcommg 
partner. -A  compromise  between  the  creditor  and  debtor,  by  which  the  amount,  the 
terms  and  mode  of  payment  of  the  debt,  the  rate  of  interest  and  nature  of  the  securities 
are^hangers  nota'^novation,  unless  the  intention  of  the  parties  so  to  do  ■^Particularly 
exnressed  Baker  v  Frellsen,  32  La.  An.  822.  -The  debtor  also  must  assent  to  the 
new  arrangement  to  give  it  validity;  as  where  an  ice  company,  with  which  a  cus- 
tomer froTdissatisfacfion  had  ceask  to  deal,  bought  out  the  ^^^-P^X";;,';  to  S 
the  customer  had  subsequently  contracted  for  ice,  and  continued  to  deliver  ice  to  h^m 
without  notifying  him  of  the  purchase  unt  1  after  he  oonsumpt  on  f  *e^^«' '^^^^ 
held,  that  no  recovery  could  be  had  for  the  ice  so  delivered.    Boston  Ice  Co.  ..  Potter, 

'''^he're'mu^i^eanabsoluteextinguishmentoftheoriginaldebt^^C^^^^^^^ 

HO  Mass.  52.     As  to  extension  of  the  time  of  payment  b^mg  a  sufficient  consideration, 

see  Windham  v.  Doles,  59  Ga,  265  ;  Hixon  v.  Hetherington,  57  Ala.  165.  -  K. 
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then  it  is  a  sufficient  consideration;  and  if  at  the  same  time 
C  gives  up  his  claim  on  B  as  the  ground  on  which  P  orders  A 
to  pay  C,  then  the  consideration  for  which  A  promises  to  pay 
C  may  he  considered  as  moving  from  C.  An  order  addressed  by 
a  creditor  to  his  debtor,  directing  him  to  pay  the  debt  to  some 
one  to  whom  the  creditor  is  indebted,  operates  as  a  substitution 
of  the  new  debt  for  the  old  one,  when  it  is  presented  to  the  debtor, 
and  assented  to  by  him,  and  not  before ;  and  also  provided  this 
third  party  gives  up  his  original  claim  against  the  first  creditor, 
and  not  otherwise.  (/)  The  mutual  assent  of  all  the  three  parties 
seems  to  be  necessary  to  make  it  an  effectual  novation,  or  substi- 
tution ;  for  so  long  as  the  debtor  has  made  no  promise,  or  come 
under  no  obligation  to  the  party  in  whose  favor  the  order  is  given, 
it    is   a  mere   mandate   which    the   creditor   may   revoke   at   his 


agency  of  three  individuals,  for  the  purpose 
of  payment;  and  it  can  have  no  otiier  effect 
than  to  extinguish  the  original  debt,  and 
create  a  new  liability  of  debtor  and  credi- 
tor between  the  person  holding  the  money 
and  the  individual  who  is  to  receive  it. 
On  any  other  supposition  there  would  be 
a  duplicate  liability  for  the  same  debt; 
and  the  deposit,  instead  of  being  a  pay- 
ment, would  be  a  mere  collateral  security, 
which  is  totally  different  from  the  avowed 
object  of  the  parties.  To  entitle  the  plain- 
tiff to  recover,  there  must  be  an  extin- 
guishment of  the  original  debt;  and  it 
IS  questionable  whether,  in  cases  of  this 
kind,  anything  can  operate  as  an  extin- 
guishment of  the  original  debt,  but  pay- 
ment, or  an  express  agreement  of  the 
creditor  to  take  another  person  as  his 
debtor  in  discharge  of  the  original  claim." 
See  also  Warren  v.  Batchelder,  15  N.  H. 
129.  —  Wharton  >:  Walker,  4  B.  &  C.  163. 
In  this  case  A  being  indebted  to  B,  gave 
him  an  order  upon  C,  who  was  ..V's  tenant, 
to  pay  B  the  amount  that  should  be  due 
from  C  to  A,  from  the  next  rent.  B  sent 
the  order  to  the  tenant  C,  but  had  not  any 
direct  communication  with  him,  upon  the 
subject.  At  the  ne.xt  rent-day  C  produced 
the  order  to  A,  and  promised  him  to  pay 
the  amount  to  B,  and  upon  receiving  the 
difference  between  the  amount  of  the  order 
and  the  whole  rent  then  due,  A  gave  C  a 
receipt  for  the  whole.  B  afterwards  sued 
C  to  recover  the  amount  of  the  order,  in 
an  action  for  money  had  and  received,  and 
upon  an  account  stated.  It  was  held  by 
the  whole  Court  of  King's  Bench,  that  he 
could  not  recover  on  either  count,  because 
the  debt  from  A  to  B  was  not  extinguished, 
Bat/ley,  J.,  saying  :  "  If,  by  an  agreement 
between  the  three  parties,  the  plaintiff  had 
undertaken  to  look  to  the  defendant,  and 
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not  to  his  original  debtor,  that  would  have 
been  binding,  and  the  plaintiff  might  have 
maintained  an  action  on  such  agreement ; 
but  in  order  to  give  him  that  right  of 
action  there  must  he  an  extinguishment  of 
the  intermediate  delit.  X(j  such  bargain 
was  made  between  the  parties  in  this  case. 
Upon  the  defendant's  refusing  to  pay  the 
plaintiff,  the  latter  might  still  sue  A,  and 
this  brings  the  case  within  Cuxou  v.  Chad- 
ley,  3  B.  &  C.  591."  See  also  French  v. 
French,  2  Man.  &  G  644,  3  Scott,  N.  R. 
125;  Thomas  v.  Shilliheer,  1  M.  &  W.  124; 
Moore  v.  Hill,  2  Peake,  10;  Maxwell  v. 
Jameson,  2  B.  &  Aid.  o.i ;  Sliort  v.  City  of 
Xew  Orleans,  4  La.  An.  281  ;  McKinney  v. 
Alvis,  14  111.  34. 

{/)  Where  a  declaration  alleged  that 
one  J.  S.,  being  indelited  to  the  plaintiff, 
made  and  delivered  to  him  liis  order  in 
writing,  directed  to  the  diMViidant  to  de- 
liver to  the  plaintiff  or  lip;irer  a  certain 
quantity  of  wood;  and  th;it  the  defendant, 
being  indebted  to  J.  S  ,  in  consideration 
thereof  accepted  the  s.iid  order,  and  prom- 
ised to  deliver  the  wood,  according  to  the 
tenor  and  effect  of  such  order  and  the  ac- 
ceptance thereof ;  //f /</,  on  demurrer,  that 
the  defendant's  acceptance  of  the  order,  and 
his  promise  to  deliver  the  wood,  were  with- 
out any  consideration,  and  therefore  void; 
and  that  the  plaintiff  could  not  maintain 
an  action  against  him  thereon.  Perhaps 
it  might  be  questioned  in  such  a  case  as 
this,  whether  the  order  of  J.  S.  on  the  de- 
fendant, together  with  the  acceptance  of  it 
by  J.  S.,  did  not  discharge  the  defendant's 
debt  to  J.  S  ,  and  so  raise  a  consideration 
for  his  promise  to  pay  the  plaintiff.  The 
defendant  would  undoubtedly  have  been 
liable  under  the  rules  of  the  civil  law. 
Ford  11.  Adams,  2  Barb.  349.  See  also 
Gails  V.  Sch.  Osceola,  14  La.  An.  54. 
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pleasure,  {g)  ^  And  if  the  person  in  whose  favor  the  order 
is  drawn  has  in  consideration  *  thereof  discharged  the  debt  *  221 
due  to  him,  and  so  may  hold  this  order  as  against  the 
creditor  giving  it,  still  it  is  not  a  novation.  He  must  sue  in  the 
name  of  the  party  drawing  the  order,  unless  the  person  on  whom 
it  is  made  has  agreed  with  him  in  whose  favor  it  is  made  to 
comply  with  the  order.  Qi)  And  if  the  action  is  brought  in  the 
name  of  the  original  creditor,  it  is  subject  to  the  equitable 
defences  which  may  exist  between  him  and  the  debtor.  But 
after  such  assent  or  agreement  is  given,  then  the  order  is  irrevo- 
cable, and  neither  party  can  recede  from  the  agreement,  {i)  The 
old  debt  is  entirely  discharged. 

It  will  be  seen,  therefore,  that  in  such  case  the  debtor  does  not 
undertake  to  pay  the  debt  of  another,  but  contracts  an  entirely 
new  debt  of  his  own,  the  consideration  of  which  is  the  absolute 
discharge  of  the  old  debt.  Consequently,  this  new  promise  is 
not  within  the  provisions  of  the  Statute  of  Frauds,  relating  to  a 
promise  to  pay  the  debt  of  another,  (j) 

{g)  Owen  v.  Bowen,  4  C.  &  P.  93.      In  extinguish  his  claim  against  his  former 

this  case  A  gave  a  sum  of  money  into  the  debtor.    Butterfield  v.  Hartshorn,  7  N.  H. 

hands  of  B,  to  pay  to  0,  hut  B  had  not  345. 

paid  it  over.     It  was  held,  that  if  C  had  (i)  See  Ainslie  v.  Boynton,  2  Barb,  258  ; 

not  consented  to  receive  this  sum  of  B,  A  Hodges  v.  Eastman,  12  Vt.  358  ;  Surtees  v. 

might  countermand  the  authority  and  re-  Hubbard,  4  Esp.  203.      In  this  case  Lord 

cover  it  back  from  B.     See  also  Gibson  v.  EUenborough  observed :  "  Choses  in  action 

Minet,  1  C.  &  P.  247.  generally  are  not   assignable.     Where  a 

(A)'  The  agreement  of  all  parties  seems  party  entitled  to  money  assigns  over  his 
to  be  absolutely  essential  to  complete  this  interest  to  another,  the  mere  act  of  assign- 
contract,  and  unless  there  is  a  promise  by  ment  does  not  entitle  the  assignee  to  main- 
the  debtor  to  pay  the  new  subtituted  cred-  tain  an  action  for  it.  The  debtor  may 
iter  the  amount  for  which  he  was  originally  refuse  his  assent ;  he  may  have  an  account 
liable  to  his  own  creditor,  there  is  no  priv-  against  the  assignor,  and  wish  to  have  his 
ity  of  contract  and  an  action  at  law  will  set-off ;  but  if  there  is  anything  like  an  as- 
not  lie  by  the  transferee  in  his  own  name,  sent  on  the  part  of  the  holder  of  the  money, 
Williams  v  Everett  14  East,  582 ;  Mande-  in  that  case  I  think  that  this  [assumpsit  for 
ville  V.  Welch  5  Wheat.  277  ;  Trustees  of  money  had  and  received],  which  is  anequi- 
Howard  College  v.  Pace,  1 5  Ga.  486 ;  Gib-  table  action  is  maintainable.  Beecker  v. 
Cooke  20  Pick    18.     See  Wharton  Beecker,  7  Johns.  103  ;  Holly  w.Rathbone, 


son  V. 


..  Walker,  4  B.  &  C.  1 63 ;  Scott  ..  Porcher,  8  id.    149  ;    Norris   o    Hall,  18  Me.  332  , 

3  Meri V.  652 ;  Wedlake  v.  Hurley,  1  Cr.  &  Clement  v  Clement,  8  N^  H  472^ 

J.  83;  Baron  v.  Husband,  4  B.  &  Ad-  614.  0)  Bird  «  Gammon  3  Bmg.KC  883 

But  see  Hall  v.  Marston,  17  Mass.  575.  -  Blunt  i>.  Boyd  3  Barb.  209.     And  see  ante, 

And  the  creditor  must  also  consent  to  take  note  (6),  p.  *  217. 

the  new  debtor  as  his  sole  security,  and  to 

1  All  three  parties  must  concur  in  the  same  agreement,  Murphy  wHanrahan,  50 
Wis.  485,  489  ;  which  the  original  and  substituted  debtor  may  rescind  at  any  time 
before  the  latter  has  notice  that  the  creditor  accepts  him,  Trimble  w.  Strother  25 
Ohio  St  378  Durham  v.  Bischoff,  47  Ind.  211.  The  acceptance  of  the  new  for  the 
or  Snal'contiact  discharges  the  old  debt,  whether  the  new  contract  is  ever  performed 
^'gof  Morri^s  V.  Harvly.  75  Ya.  726.  By  accepting  -Jl^^^  P^^^^Vrns^UencT 
for  the  original  debtor,   the  creditor  assumes  the  risk   °^^"?,^,P^r°^?/°lT  g^g^: 

^ratiiir'fctt,ii-^r222%tL^:tra3  ^ 

24  Kan.  22.  —  K-  noi 
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There  is  one  point  upon  which  some  uncertainty  exists  as  to 
the  principles  of  the  civil  law  concerning  novation,  but  upon 
which  the  rule  of  the  common  law  is  clear.  If  the  order  be 
for  less  than  the  whole  debt  due  from  him  on  whom  it  is  made  to 
the  maker,  it  seems  not  to  be  entirely  agreed  upon  by  civilians 
whether  such  an   order,   assented  to  and  complied  with, 

*  222    would  *  or  would  not  discharge  the  whole  of  the  original 

debt.  But  there  can  be  no  doubt  that  by  the  common  law 
it  would  be  a  discharge  only  fro  tanto,  unless  there  were  a  dis- 
tinct agreement  and  a  valid  promise  that  it  should  be  taken  for 
the  whole.  {Tc) 

(k)  Heathcote  ;;.  Crookshanks,  2  T.  R.  amount  to  an  assignment  of  any  portion  of 

27;  Fitch  v.  Sutton,  5  East,  230;  Pinnel'a  the  debt  or  liability,  and  does  not  authorize 

case,  5  Rep.  117  ;  Cumber  x\  Wane,  1  Stra.  the  institution  of  a  suit  in  the  name  of  the 

426.     See  also  Sibree  v.  Tripp,  15  M.  &  W.  assignee  for  the  whole  or  any  part  of  the 

23,  where  the  case  of  Cumber  v.  Wane  was  sum   due  from   the   debtor.       Gibson   v. 

much  discussed,  and  somewhat  qualified.  Cooke,  20  Pick.  1 5 ;  MandeviUe  v.  Welch, 

—  Neither  will  an  order  or  draft  for  part  5    Wheat.    277;    Robbins    u.    Bacon,    3 

only  of  a  debt  due  from  the  drawee  to  the  Greenl.  346  (2d  ed.),  n. 
drawer,  without  the  consent  of  the  drawee, 
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NEW   PARTIES   BY   ASSIGNMENT. 

Sect.  I.  —  Of  Assignments  of  Glioses  in  Action. 

Any  right  under  a  contract,  either  express  or  implied,  which 
has  not  been  reduced  to  possession,  is  a  chose  in  action ;  (a)  and 
is  so  called  because  it  can  be  enforced  against  an  adverse  party 
only  by  an  action  at  law.  At  common  law,  the  transfer  of  such 
chose  in  action  was  entirely  forbidden.  The  reason  was  said  to 
be  this.  A  chose  in  action,  by  its  very  nature  and  definition,  is  a 
right  which  cannot  be  enforced  against  a  reluctant  party,  except 
by  an  action,  or  suit  at  law.  And  if  this  be  transferred,  the  only 
thing  which  passes  is  a  right  to  go  to  law ;  and  so  much  did  the 
ancient  law  abhor  litigation,  that  such  transfers  were  wholly 
prohibited.  (J)     But  we  apprehend  that  the  *  stronger  and    *  224 


(a)  2  Bl.  Com.  396,  397  ;  1  Dane,  Abr. 
92.  Choses  in  action  are  not  limited,  how- 
ever, to  rights  arising  under  contracts. 
"Blackstone  seems  to  hare  entertained 
the  opinion,  that  the  term  chose,  or  thing 
in  action,  only  included  debts  due,  or 
damages  recoverable  for  the  breach  of  a 
contract,  express  or  implied.  But  this 
deiinition  is  too  limited.  The  term  chose 
in  action  is  used  in  contradistinction  to 
chose  in  possession.  It  includes  all  rights 
to  personal  property  not  in  possession 
which  may  be  enforced  by  action  ;  and  it 
makes  no  difference  whether  the  owner 
has  been  deprived  of  his  property  by  the 
tortious  act  of  another,  or  by  his  breach 
of  a  contract,  express  or  implied.  In  both 
cases,  the  debt  or  damages  of  the  owner 
is  a 'thing  in  action.'"  Per  Bronson,  C. 
J.,  Gillet  V.  Fairchild,  4  Denio,  80.  It 
was  accordingly  held  in  that  case  that  a 
receiver  of  an  insolvent  corporation,  who 
was  empowered  by  law  to  sue  for  and  re- 
cover "  all  the  estate,  debts,  and  things  in 
action "  belonging  to  the  corporation, 
might  maintain  trover  for  the  conversion 
of  the  personal  property  of  the  corpora- 
tion before  the  plaintiff  was  appointed 
receiver.  See  also  Hall  v,  Robinson,  2 
Comst.  293. 


(b)  "  It  is  to  be  observed,  that  by  the 
ancient  maxim  of  the  common  law,  a 
right  of  entry  or  a  chose  in  action  cannot 
be  granted  or  transferred  to  a  stranger, 
and  thereby  is  avoided  great  oppression, 
injury,  and  injustice."  Co.  Lit.  266  a. 
So  again  in  Lampet's  case,  10  Rep.  48, 
Lord  Coke  says ;  "  The  great  wisdom  and 
policy  of  the  sages  and  founders  of  our 
law  have  provided,  that  no  possibility, 
right,  title,  nor  thing  in  action,  shall  be 
granted  or  assigned  to  strangers,  for  that 
would  be  the  occasion  of  multiplying  of 
contentions  and  suits,  of  great  oppression 
of  the  people,  and  chiefly  of  terre-tenants, 
and  the  subversion  of  the  due  and  equal 
execution  of  justice."  At  what  time  this 
doctrine,  which,  it  is  said,  had  relation 
originally  only  to  landed  estates,  was  first 
adjudged  to  be  equally  applicable  to  the 
assignment  of  a  mere  personal  chattel  not 
in  possession,  it  is  not  easy  to  decide  ;  it 
seems,  however,  to  have  been  so  settled 
at  a  very  early  period  of  our  history,  as 
the  works  of  our  oldest  text-writers,  and 
the  reports  contain  numberless  observa- 
tions and  cases  on  the  subject.  Chitty  & 
Hulme  on  Bills,  p.  6.  —  But  it  is  to  be  ob- 
served that  the  king  was  always  an  ex- 
ception to  this  rule,  for  he  might  always 
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better  reason  was,  that  no  debtor  shall  have  a  new  creditor  sub- 
stituted for  the  original  one,  without  his  consent ;  for  he  may  have 
substantial  reasons  for  choosing  whom  he  should  owe. 

Courts  of  equity  have,  for  a  long  time,  disregarded  this  rule  ;  (c) 
and,  as  a  general  rule,  they  permit  the  assignee  of  a  chose  in 
action  to  sustain  an  action  in  his  own  name,  if  he  can  go  into 
equity  at  all;  but  when  such  a  case  comes  before  them,  they 
apply  such  equitable  rules  as  would  prevent  the  debtor  from 
being  oppressed  or  injured,  (d)     Such  an  assignment  is  regarded 


either  grant  or  receive  a  possibility  or 
chose  in  action  by  assignment.  Brever- 
tou's  case,  Dyer,  30  b ;  Co,  Lit.  232  b, 
n.  (1).  And  it  seems  that  in  this  country 
the  same  exception  exists  in  respect  to 
the  government  of  the  United  States. 
United  States  ;'.  Buford,  3  Pet.  30. 

(c)  Anon.  Freem.  Ch.  (Miss.)  145; 
Wright  0.  Wright,  1  Ves.  Sen.  409; 
Warmstrey  v.  Tanfield,  1  Chanc.  29 ; 
Row  II.  Dawson,  1  Ves.  Sen.  331 ;  Prosser 
V.  Edmonds,  1  Y.  &  Coll.  481  ;  Hinkle  v. 
Wauzer,  17  How.  353  ;  Bigelow  v.  Willson, 
1  Pick.  485,  493 ;  Dix  v.  Cobb,  4  Mass. 
508,  511 ;  Haskell  v.  Hilton,  30  Me.  419  ; 
Miller  v.  Whittier,  32  id.  203  ;  Moor  v. 
Veazie,  id.  342 ;  Ex  parte  Foster,  2  Story, 
133. 

(f7)  It  is  not  to  be  understood  that  the 
assignee  of  a  chose  in  action  may  always 
enforce  his  claim  in  a  court  of  equity ; 
but  simply  that  he  may  proceed  in  equity 
in  his  own  name,  whenever  he  is  entitled 
to  go  into  a  court  of  equity  at  all.  It 
seems  to  be  well  settled,  however,  that 
the  mere  fact  of  one's  being  the  assignee 
of  a  chose  in  action  will  not  entitle  him  to 
go  into  a  court  of  equity  at  all.  His 
remedy  is  generally  complete  at  law  by  a 
suit  in  the  name  of  the  assignor,  and  to 
that  he  will  be  left.  It  is  only  when  the 
legal  remedy  is  in  some  manner  obstructed 
or  rendered  insufficient  that  a  court  of 
equity  will  interpose.  The  law  was  thus 
laid  down  by  Lord  Hardwicke,  in  Mottenx 
V,  The  Loudon  Assurance  Co.  1  Atk.  545, 
547  ;  by  Lord  King,  in  Dhegetoft  v.  The 
London  Assurance  Co.  Mosely,  83  ;  and 
liy  Sir  Lancelot  Slimlicell/m  Hammond  v. 
Messenger,  9  Sim.  327,  332.  In  this  last 
case  the  learned  Vice-ChanceUor  said : 
"  If  this  case  were  stripped  of  all  special 
circumstances,  it  would  be,  simply,  a  bill 
filed  by  a  plaintiff  who  had  obtained  from 
cei't.ain  persons  to  whom  a  debt  ^^•as  due 
a  right  to  sue  in  their  names  for  the  debt. 
It  is  quite  new  to  me  that,  in  such  a  sim- 
ple case  as  that,  this  court  allows,  in  the 
first  instance,  a  Ijill  to  be  filed  ag.ainst  the 
debtor,  bv  the   person   who   has   become 
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the  assignee  of  the  debt.  I  admit  that, 
if  special  circumstances  are  stated,  and 
it  is  represented  that  notwithstanding  the 
right  which  the  party  has  obtained  to  sue 
in  the  name  of  the  creditor,  the  creditor 
will  interfere  and  prevent  the  exercise  of 
that  right,  this  court  will  interpose  for 
the  purpose  of  preventing  that  species  of 
wrong  being  done  ;  and,  if  the  creditor 
will  not  allow  the  matter  to  be  tried  at 
law  in  his  name,  this  court  has  a  juris- 
diction, in  the  first  instance,  to  compel 
the  debtor  to  pay  the  debt  to  the  plain- 
tiff ;  especially  in  a  case  where  the  act 
done  by  the  creditor  is  done  in  collusion 
with  the  debtor.  If  bills  of  this  kind  were 
allowable,  it  is  obvious  that  they  would 
be  pretty  frequent;  but  I  never  remem- 
ber any  instance  of  such  a  bill  as  this 
being  filed,  unaccompanied  by  special 
circumstances."  See  also  Kevs  ?'.  Wil- 
liams, 3  Y.  &  Col.  462,  466;  Rose  v. 
Clarke,  1  Y.  &  Col.  Ch.  534,  548 ;  James 
V.  Newton,  142  Mass.  366.  The  doctrine 
has  been  distinctly  held  also  in  New 
York :  Carter  v.  United  Ins.  Co.  1  Johns. 
Ch.  463  ;  Ontario  Bank  v.  Mumford,  2 
Barb.  Ch.  596.  And  in  Maryland ;  Grover 
V.  Christie,  2  Har.  &  J.  67  ;  Adair  v.  Win- 
chester, 7G.&J.114.  And  in  Tennessee ; 
Smiley  v.  Bell,  Mart.  &  Y.  378.  And  in 
Virginia :  Moseley  v.  Bousli,  4  Rand.  392. 
There  is  no  conflict  between  the  case  of 
Moseley  r.  Boush  and  the  case  of  Winn  v. 
Bowles,  6  Munf.  23,  an  earlier  Virginia 
ca.se.  The  latter  case  simply  decided  that 
the  statute  of  Virginia,  authorizing  the 
assignee  of  a  chose  in  action  to  .sue  in  his 
own  name,  did  not  take  from  the  Court  of 
Chancery  the  jurisdiction  which  it  for- 
merly had.  There  seems  to  have  been 
sufficient  in  this  ease  to  give  a  court  of 
equity  jurisdiction  consistently  with  the 
rule  that  we  have  laid  down.  Mr.  .Tustice 
Story,  indeed,  in  his  Commentaries  on 
Equity  Jurisprudence,  expresses  a  some- 
what different  view  upon  this  subject. 
After  stating  the  law  as  laid  down  in  Ham- 
mond u.  Messenger,  cited  above,  he  says, 
§  1057   a:    "This   doctrine  is  apparently 


CH.    XIV.] 


NEW   PARTIES    BY   ASSIGNMENT. 


*225 


*iii    equity   as   a   declaration    of   trust,    and   an   author-    *225 
ization  to  the  assignee  to  reduce  the  interest   to  posses- 
sion, (e)     But  if  the  assignee  be  a  mere  nominal  holder,  without 
interest  in  the  thing  assigned,  then  the  suit  should  be  brought, 
even  in  equity,  in  the  name  of  the  party  in  interest.  (/) 

The  fraudulent  intent  of  the  assignor  will,  generally,  defeat 
the  assignment,  although  the  assignee  is  innocent.  (/")  i 

There  are  assignments  of  choses  in  action  which  will  not  be 
sustained  either  in  equity  or  at  law,  as  being  against  public 
policy.'''    As  by  an  officer  in  the  army  or  navy,  of  his  pay,  {g)  or 

case  of  Hammond  v.  Messenger  and  sev- 
eral of  the  other  cases  referred  to  in  this 
note,  reaffirmed  to  its  full  extent  the  doc- 
trine which  they  contain.  "  As  a  general 
rule,"  says  he,  "  this  court  will  not  enter- 
tain a  suit  brought  by  the  assignee  of  a 
debt,  or  of  a  chose  in  action,  which  is  a 
mere  legal  demand ;  but  will  leave  him 
to  his  remedy  at  law  by  a  suit  in  the 
name  of  the  assignor.  Where,  however 
special  circumstances  render  it  necessary 
for  the  assignee  to  come  into  a  court  of 
equity  for  relief,  to  prevent  a  failure  of 
justice,  he  will  be  allowed  to  bring  a  suit 
here  upon  a  mere  legal  demand."  Such 
must  undoubtedly  be  considered  the  true 
rule  upon  the  subject.  In  California,  by 
statute,  "  the  assignee  of  a  non-negotiable 
note  has  a  right  of  action  not  only  against 
his  immediate  assignor,  but  also  against 
previous  assignors,  m  short,  against  every 
person  from  whom  the  note  has  passed 
by  assignment."  Hamilton  v.  McDonald, 
18  Cal.  128.  See  also  Kendall  v.  United 
States,  7  Wallace,  113;  Moore  v.  Lowrey, 
25  la.  336. 

(e)  Co.  Lit.  232  b,  n,  (1) ;  Morrison  v. 
IJeaderick,  10  Humph.  342. 

(  / )  Field  V.  Maghee,  5  Paige,  539 ; 
Eogers  v.  Traders'  Insurance  Co.  6  Paige, 
583. 

iff)  rianigan  v.  Lampman,  12  Mich. 
58. 

(g)  Stone  o.  Lidderdale,  2  Anst.  533; 
McCarthy  v.  Goold,  1  Ball  &  B.  387; 
Davis  V.  Duke  of  Marlborough,  1  Swanst. 
74 ;  Flarty  v.  Odium,  3  T.  li.  681 ;  Greu- 
feU  V.  Dean  and  Canons  of  Windsor,  2 
Beav.  544;  Jenkins  u.  Hooker,  19  Barb. 
435. 


new,  at  least  in  the  broad  extent  in 
which  it  is  laid  do'wn ;  and  does  not  seem 
to  have  been  generally  adopted  in  Amer- 
ica. On  the  contrary,  the  more  general 
principle  established  in  this  country 
seems  to  be,  that,  wherever  an  assignee 
has  an  equitable  right  or  interest  in  a 
debt,  or  other  property  (as  the  assignee 
of  a  debt  certamly  has),  there  a  court  of 
equity  is  the  proper  forum  to  enforce  it ; 
and  he  is  not  to  be  driven  to  any  circuity 
by  instituting  a  suit  at  law  in  the  name 
of  the  person  who  is  possessed  of  the  le- 
gal title."  He  cites  no  case,  however, 
which  appears  to  conflict  with  Hammond 
V.  Messenger,  except  the  case  of  Towns- 
end  V.  Carpenter,  11  Ohio,  21.  That  case 
does  not  indeed  decide  that  the  mere  fact 
of  one's  being  an  assignee  of  a  chose  in 
action  wiD  entitle  him  to  enforce  his 
claim  in  equity.  The  learned  judge, 
however,  does  not  cite  any  case  in  sup- 
port of  his  position,  and  he  appears  not 
to  have  been  aware  of  the  weight  of 
authority  against  him ;  for  he  says  he 
knows  of  no  case  except  Moseley  v. 
Boush,  cited  above,  "  where  it  has  been 
held  tliat  a  court  of  law,  having  once  de- 
clined jurisdiction  of  a  particular  subject- 
matter,  and  afterwards  in  an  indirect 
manner  entertained  it,  that  a  Court  of 
Chancery,  to  which  it  appropriately  and 
originally  belonged,  is  therefore  deprived 
of  It,"  The  case  of  the  Ontario  Bank  v. 
Mumford,  cited  above,  which  was  decided 
since  Story's  Equity  was  published,  con- 
tains a  thorough  discussion  of  this  sub- 
ject. The  counsel  for  the  plaintiff  relied 
upon  Story's  Equity,  but  Chancellor  Wal- 
worth, having  cited  with  approbation  the 


1  That  the  assignee  of  a  non-negotiable  certificate,  indorsed  in  blank  by^  the  owner, 
may  write  an  absolute  assignment  over  the  indorsement,  and  by  a  sale  of  it  for  value, 
cut  off  the  rights  of  the  owner,  see  Cowdrey  v.  Vandenburgh,  101  U.  S.  572.  —  K. 

2  The  general  principle  that  a  jjublic  officer  cannot  assign  the  future  salary  of  his 
office  as  against  public  policy,  is  laid  down  in  Bliss  v.  Lawrence,  58  N.  Y.  442,  which 
was  the  case  of  a  clerk  in  the  United  States  Treasury  Department  in  the  city  of  New 
York.  —  The  assignment  of  a  life  insurance  policy  to  a  person  having  no  insurable 
interest  in  the  life  insured,  was  held  invalid  in  Wamock  v.  Davis,  104  U.  S.  775.  But 
see  Vol.  II.,  p.*  479  n.  —  K. 
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*  226  *  his  commission,  (h)  or  the  salaries  of  judges,  (i)  or  of  a 
mere  right  to  file  a  bill  in  equity  for  a  fraud,  (/)  or  a  right 
of  action  for  an  injury  to  the  person,  an  action  for  which  dies 
with  the  person.  (^•)  But  a  judgment  in  such  action  may  be 
assigned,  and  claims  for  torts  to  property,  (kk)  But  after  the  con- 
version of  a  chattel,  the  owner  may  sell  it  so  as  to  give  the 
purchaser  a  right  to  claim  it  of  the  wrong-doer.  {1} 

A  mere  right  of  entry  for  condition  broken  has  been  held  not 
assignable.  (U) 

Courts  of  law  also  permit  and  protect  assignments  of  choses  in 
action,  to  a  certain  extent,  (m)^  If  the  debtor  assent  to  the 
assignment,  and  promise  to  pay  the  assignee,  an  action  may  be 
brought  by  the  assignee  in  his  own  name,  (n)  but  otherwise  he 


(h)  CoUyer  v.  Fallon,  Turn.  &  R.  459. 

{>)  Lord  Kenijon,  Flarty  v.  Odium,  3 
T.  R.  681.  But  it  seems  a  city  officer 
may  lawfully  make  an  assignment  of  his 
salary  yet  to  grow  due,  so  as  to  prevent 
its  attachment  upon  a  trustee  process. 
Brackett  v.  Blake,  7  Met.  335.  And  see 
State  Bank  r.  Hastings,  15  Wis  75. 

(j)  Prosser  v.  Edmonds,  1  Y.  &  Col. 
481;  Morrison  v.  Deaderick,  10  Humph. 
342. 

(k)  Gardner  v.  Adams,  12  Wend.  297  ; 
Thurman  i'.  Wells,  18  Barb.  500;  Cook 
V.  Newman,  8  How.  Pr.  523.  "  In  gen- 
eral it  may  be  affirmed  that  mere  per- 
sonal torts,  which  die  with  the  party,  and 
do  not  survive  to  his  personal  representa- 
tive, are  not  capable  of  passing  by  assign- 
ment ;  and  that  vested  rights  ad  rem  and 
in  re,  possibilities  coupled  with  an  inter- 
est, and  claims  growing  out  of  and  adher- 
ing to  property,  may  pass  by  assignment. 
Story,  j.,  Comegys  v.  Vasse,  I  Pet.  193, 
213;  Lazard  v.  Wheeler,  22  Cal.  173. 

(kk)  Jordan  v.  Gillen,  44  N.  H.  424. 

(/)  Hall  1).  Robinson,  2  Comst.  293, 
overruling  Gardner  v.  Adams,  so  far  as 
the  latter  conflicts  with  what  is  stated  in 
the  text.  It  will  be  perceived  that  this 
case  furnishes  no  exception  to  the  rule 
that  a  right  of  action  for  a  tort  cannot 
be  assigned.  It  merely  decides  that  the 
owner  of  a  chattel  may  sell  it  and  con- 
vey a  good  title  to  it,  notwithstanding  it 
has  been  wrongfully  converted,  and  then 
the  vendee  may  demand  it  in  his  own 
right ;  and,  upon  a  refusal  to  deliver  it, 
bring  his  action,  not  for  the  conversion 
done  to  the  vendor,  but  for  the  conversion 


done  to  himself  by  such  refusal.  And 
see  Andrews  v.  Bond,  16  Barb.  633; 
Franklin  v.  Neate,  13  M.  &  W.  481. 

(//)   Warner  v.  Beckett,  3  Conn.  468. 

(m)  Buller,  J.,  Master  ;;.  Miller,  4  T. 
R.  320,  340:  "It  is  true  that  formerly 
the  courts  of  law  did  not  take  notice  of 
an  equity  or  trust ;  for  trusts  are  within 
the  original  jurisdiction  of  a  court  of 
equity;  but  of  late  years  it  has  been 
found  productive  of  great  expense  to 
send  the  parties  to  the  other  side  of  the 
Hall ;  wherever  this  court  have  seen  that 
the  justice  of  the  case  has  been  clearly 
with  the  plaintiff,  they  have  not  turned 
him  round  upon  tliis  objection.  Then 
if  this  court  will  take  notice  of  a  trust, 
why  should  they  not  of  an  equity  1  It  is 
certainly  true  that  a  chose  in  nclion  cannot 
strictly  be  assigned ;  but  this  court  will 
take  notice  of  a  trust,  and  consider  who 
is  beneficially  interested."  A.ihhurst,  J., 
Winch  I).  Keeley,  1  T.  R.  619;  Dix  v. 
Cobb,  4  Mass.  508 ;  Welch  v.  Mandeville, 
I  Wheat.  233 ;  Legh  v.  Legh,  1  B.  &  P. 
447 ;  Eastman  e.  Wright,  6  Pick.  316, 
322;  Owings  v.  Low,  5  G.  &  J.  134,  145; 
Hickey  v.  Burt,  7  Taunt.  48 ;  Graham  v. 
Grade,  13  Q.  B.  548. 

(n)  Crocker  v.  Whitney,  10  Mass. 
316;  Mowry  v.  Todd,  12  id.  281;  Bar- 
rett V.  Union  M.  F.  Ins.  Co.  7  Cush.  175; 
Currier  v.  Ilodgdon,  3  N.  H.  82  ;  Morse 
V.  Bellows,  7  id.  549,  565 ;  Moar  v. 
Wright,  1  Vt.  57;  Bucklin  v.  Ward,  7 
id.  195;  Hodges  v.  Eastman,  12  id.  358; 
Stiles  V.  Farrar,  18  id,  444;  Smith  r. 
Berrv,  18  Me.  122;  Warren  v.  Wheeler 
21   id.  484;   Barger  v.  Collins,  7   Harr.  & 


1  A  voluntary  assignment  of  a  chose  in  action  not  affecting  creditors  made  in 
good  faith,  is  good  as  against  a  subsequent  assignee  for  value.  Putnam  v  Story, 
132  Mass.  205. —K. 
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*  must  bring  it  in  the  name  of  the  assignor ;  (o)  and  this  *  227 
rule  applies  to  an  assignment  of  a  negotiable  bill  or 
note,  unless  it  be  indorsed  by  the  assignor,  (p)  And  the  action 
.brought  in  the  name  of  the  assignor  for  the  benefit  of  the  assignee 
is  open  to  all  equitable  defences ;  but  only  to  those  which  are 
equitable.  That  is,  the  debtor  may  make  all  defences  which  he 
might  have  made  if  the  suit  were  for  the  benefit  of  the  assignor 
as  well  as  in  his  name,  provided  these  defences  rest  upon  honest 
transactions  which  took  place  between  the  debtor  and  the 
assignor  before  the  assignment,  or  after  the  assignment  and 
before  the  debtor  had  notice  or  knowledge  of  it.  (2)  The  same 
rule  holds  as  to  the  equities  existing  between  an  assignor  and 
his  assignee  in  respect  to  a  chose  in  action  held  for  value  and 
without  notice  by  a  subsequent  assignee.  The  latter  takes  the 
exact  position  of  his  vendor,  (r)  The  assignee  of  a  non-negotiable 
obligation  can  take  no  rights  which  his  assignor  did  not  possess, 
and,  generally,  make  no  defences  he  could  not  make,  {rr)  ^  The 
assignment  of  a  note  to  which  a  lien  is  attached  by  way  of 
security,  carries  with  it,  in  general,  the  lien,  (rs)  ^ 

J.  213,  219;    Clarke  w.  Thompson,  2  R.I.  387;   Skinner  v.  Somes,  14  id.  107;   Pal- 

146.  ■  Such  seems  to  be  the  general  ruling  mer   u.   Merrill,   6   Cush.  282.     See   also 

on  this  subject.     But  such  a  transaction  supra,  note  (m).     [Unless  by  statute  the 

would   seem   to   fall   within   the   law   of  assignee    or    real    party    in    interest    is 

novation  ;  and  the  question  would  be  as  allowed  to  sue  in  his  own  name.] 

to  the  consideration  on  which  the  promise  (p)  Freeman  v.  Perry,  2->  Conn.  617. 

of  the  original  debtor  to  the  assignee  is  See  also  Hedges  v.  Sealy,  9  Barb.  214. 

founded.      Probably    it    would    be    held  (7)  Mangles  v.  Dixon,  18  E.   L.  &  E. 

that  if  A  holds  the  note  of   B,  payable  82;   Bartlett   v.  Pearson,  29   Me.  9,   15; 

to  A,  and  assigns  this  for  value  to  C,  and  Guerry   v.  Perryman,  6  Ga.  119;   Wood 

B  assents  and  promises  to  pay  C,  B  is  by  v.  Perry,   1   Barb.  114,  131;   Commercial 

such  transfer  released  from  his  promise  Bank  v.  Colt,  15  id.  506;   Sanborn  v.  Lit- 

to  A,  and  this  is  a  sufficient  consideration  tie,  3  N.  H.  .')39 ;  Norton  r.  Rose,  2  Wash, 

to  sustain   his  promise  to  C.     See  Ford  (Va.)   233;  Murray  !..  Lylburn,  2  Johns.  • 

V.  Adams,   2    Barb.   349.     In   Tibbits   0.  Ch.  441 ;   Hacket  v.  Martin,  8  Greenl.  77 ; 

George,  5   A.    &    E.   115,   Lord  Denman  Greene  v.  Darling,  5  Mason,   201,   214; 

said  :    "  None   of    the   authorities    which  Comstock  v.  Parnum,  2  Mass.  96 ;   Wood 

have  been  cited  show  that  it  is  necessary  v.   Partridge,   11    id.    488;    McJilton    v. 

that  the  assignment  should  be  in  writing  Love,   13  111.  486;   Thompson  v.  Emery, 

in    order   to   pass   an   equitable    interest,  7  Foster  (N.  H.),  269;   FauU  b.  1  msman, 

although  in  very  many  of  the  cases  there  36  Penu.  St.  108.     See  Patterson  w.  Ath- 

was  a  writing ;   and  as  to  express  assent,  erton,  3  McLean,  147,  m  which  a  different 

it  is  undoubtedly  held   that,  in  order  to  doctrine  seems  to  be  held,  but  on  very 

give   an  action  at  law,  the  debtor  must  insufficient  grounds.           „  ,^  ,    „    -1.1 

consent   to    the    agreed   transfer   of   the  (r)  Bush  w.  Lathrop,22  N.  Y.  (SSmith) 

debt,  and  that  there  must  be  some  con-  535. 

sideration  for   his   promise   to   pay  it   to  (rr)  Gray  w.  Thoma^,  18  La.  An.  412 

the  transferee"  (rs)  Forwood  v.  Dehoney, 5  Bush,  174; 

(o)  Jessel   V.  WiUiamsburgh   Ins.  Co.  Guy  v.   Butler,   6   Bush,   508;    Perry  v. 

3  Hill   (N.   y.),  88 ;  Usher  v.  De  Wolfe,  Roberts,  30  Ind.  244. 
13  Mass.  290;   Coolidge  v.  Ruggles,  15  id. 

'       1  For  a  learned  discussion  of  the  rights  of  assignees  of  non-negotiable  cAoses  m 
action,  see  the  opinion  of   Dwight,  C,  in   Union  College  Trustees  v.  Wheeler,  61 

^'  2^So^a^assignment  by  a  stockholder  of  his  shares  of  stock  carries  his  proportionate 
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The  death  of  the  assignor  will  not  defeat  the  assignment,  but 
the  assignee  may  bring  the  action  in  the  name  of  the  executor  or 
administrator  of  the  deceased,  (s)  If  the  assignment  be  in  good 
faith  and  for  valuable  consideration,  although  the  action  be 
brought  in  the  name  of  the  assignor,  neither  his  release  nor  his 
bankruptcy  will   defeat   it.  (i)    A  debt   due   for  goods    sold    and 

delivered,  and  resting  for  evidence  on  a  book  account,  may 
*  228    *  be  so  assigned,  (u)  or  an  unliquidated  balance  of  accounts, 

(y)  or  a  contingent  debt,  (w)  ^  or  a  judgment,  (x)  or  a  bond; 
but  an  action  on  a  bond  must  be  in  the  name  of  the  obligee, 
although  it  be  made  payable  expressly  to  "  assigns,  "(y)  Audit 
has  been  held  that  a  grant  of  a  franchise  to  a  town,  as  the  right 
of  fishery,  may  be  the  subject  of  a  legal  assignment  or  release, 
and  the  assignee  or  releasee  may  maintain  an  action  respecting 
it  in  his  own  name,  (s)  But  a  servant  bound  by  indenture  cannot 
be  transferred  or  assigned  by  the  master  to  another,  because  the 
master  has  only  a  personal  trust,  (a)  ^  The  right  of  a  mortgagor 
to  redeem  his  equity  of  redemption  after  the  same  has  been  taken 
and  sold  on  execution,  is  assignable  both  at  law  and  in  equity,  (b) 
The  respective  interests  of  a  crew  of  a  privateer  in.  a  prize  cannot 
be  assigned,  because,  by  the  statute  of  the  United  States,  they 
have  no  right  in  or  control  over  the  property  until  it  has  been 
libelled,  condemned,  and  sold  by  the  marshal,  and  the  proceeds, 
after  all  legal  deductions,  paid  over  to  the  prize  agents,  (c)  ^ 

(s)  D.uves  V.    Boylston,   9  Ma.ss.  .337,  (r)  Brown  v.  Maine   Bank,   11    Mass. 

346  ;  Cntts  v.  Perkins,  12  id.  206,  210.  153  ;  Dunn  v.  Snell,  15  id.  481. 

(1)  Vix.    r.    Cobb,  4    Mass.    508,    511;  (y)   Skinner  u.  Soiuus,  14  Mass.  107. 

Brown  !!.  Maine  Bank,  11  id.  153;  Webb  (z)   VVatertown    u.    White,    13    Mass. 

V.  Steele,  1.3  N  H.  2.30,  236 ;  Duncklee  v.  477. 

Greenfield  Steam  Mill  Co.  3  Foster  (X.  H.),  (a)  Hall    v.    Gardner,    1    IMass.    172; 

245;  Anderson  D,  Miller,  7  Sni.  &  .M.  586;  Davis  v.   Cobnrn,    8  id.   2ri9  ;  Clement  i'. 

Parker  «,    Kelley,   10   id,  184;  Winch  r.  Clement,  8  N.  H.  472  ;  Graham  u.  Kinder, 

Keelv,   1  T.   R.  619;    Blin  v.  Pierce,  20  11  B,  Mon,  60.     So  the  powers  and  duties 

Vt.  25  ;  Blake  v    Buchanan,  22   Vt,  548  ;  of  the  testamentary  guardian  of  an  infant 

Parsons  r.  Woodward,  2  N.  J.  196;  Jew-  are  a  personal  trust,  wliich  cannot  be  a*- 

ett?;.  Du.kray,  34  Me,  45,  signed.     Balch  '■.  Smith,  12  X,  H,  437. 

(m)  ])ix  r.  Cobb,  4  Mass,  508.  (6)  Binidow  v.  Willson,  4  Pick,  485. 

(?;)  Crocker  r.  Whitney,  10  Mass,  316.  (c)  Usher  v.  De   Wolfe,  13  Jlass,  290; 

(w)  Cutts  (;.  Perkins,  12  Mass,  206.  Alexander  v.  Wellington,  2  Russ.  &  M,  35. 

share  of  the  assets,  including  all  undeclared  dividends.  Boardman  v.  Lake  Shore,  &c. 
R.  Co  84N.  Y,  1.57.  — K. 

'  An  assignment  of  m.mey  to  become  due  is  valid,  and  if  the  person  from  whom 
the  money  is  to  become  due,  after  notice  of  tlie  assignment,  advances  such  money  to 
the  assignor,  tlie  assignee  may  recover  it  of  him.  Brice  r.  Bannister,  3  Q.  B.  D,  569. 
See  also  Philadelphia  v.  Lockhardt,  73  Penn.  St.  211.  —  K. 

-^  A  contract  to  keep  wagons  let  to  a  railway  company  in  repair  is  not  an  agreement 
for  personal  performance,  such  that  it  cannot  be  assigned  and  the  rcjiair  of  the  «  agons 
by  the  assignee  be  a  sufficient  performance  of  the  contract,  Britisli  Wagon  Co.  .•.  Lea, 
5  Q.  B.  D.  149  ;  and  equally  so  of  a  contract  for  street-cleaning,  Devlin  r.  Mayor,  &c. 
of  New  York,  63  N.  Y.  8.  Compare  Arkansas  Vallev  Smelting  C.>  v.  Belden 'Mining 
Co.  127  U.  S.  379;  Delaware  County  Corn's  v.  Diebold,  &c.  Co   133  U.  S  47-3. 

3  But  a  right  in  a  sum  awarded  to  the  owner  of  property  by  his  own  government 
2oo 
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SECTION  II. 

OF    THE   MANNER   OF    ASSIGNMENT. 

It  was  once  held  that  the  assignment  of  an  instrument  must  be 
of  as  high  a  nature  as  the  instrument  assigned,  {d)  But  this  rule 
has  been  very  much  relaxed,  if  not  overthrown ;  and  indeed  it 
has  been  determined  that  the  equitable  interest  in  a  chose 
in  action  may  be  assigned  for  a  valuable  consideration  *  by  *  229 
a  mere  delivery  of  the  evidence  of  the  contract ;  and  that 
it  is  not  necessary  that  the  assignment  should  be  in  writing.  («)  ^ 
So  the  equitable  interest  in  a  judgment  may  be  assigned  by  a 
delivery  of  the  execution.  (/)  But  a  mere  agreement  to  assign 
without  any  delivery,  actual  or  symbolical,  of  the  writing  evi- 
dencing the  debt ;  or  an  indorsement  upon  the  instrument  direct- 
ing the  debtor  to  pay  a  portion  of  the  amount  due,  to  a  third 
person,  such  indorsement  being  notiiied  to  the  debtor,  but  the 
writing  remaining  in  the  hands  of  the  creditor,  does  not  constitute 
a  sufficient  assignment,  {g) 

We  may,  however,  say,  that  now  the  assignment  of  a  debt  may 
be  by  parol,  and  may  be  inferred  from  the  conduct  and  acts  of 
the  party,  (gg) 

(d)  Perkins  v.  Parker,  1  Mass.  117;  ment  of  a  personal  chattel."  Per  Parser, 
■Wood  V.  Partridge,  11  id.  488.  In  this  C.  J.,  Jones  v.  Witter,  13  Mass.  304.  See 
case,  Parker,  C.  J.,  said  :  "  It  is  uniformly  also  Uunn  v  Snell,  15  Mass.  481  ;  Palmer 
hold'en,  that  an  assignment  of  an  instru-  v.  Merrill,  6  Cush.  292  ;  Vose  v.  Handy, 
ment  under  seal  must  be  by  deed ;  in  2  Greenl.  322,  334  ;  Robbins  v.  Bacon,  3  id. 
other  words,  that  the  instrument  of  trans-  346  ;  Porter  v.  Ballard,  26  Me.  448 ;  Pres- 
fer  must  be  of  as  high  a  nature  as  the  in-  cott  v.  Hull,  17  Johns.  284,  292  ;  Ford  v. 
strument  transferred."  Stuart,    19    Johns.    342 ;     Thompson    v. 

(e)  " There  are  cases  in  the  old  books  Emery,  7  Foster  (N.  H.),  269  ;  Tibbits 
which  show  that  debts  and  even  deeds  v.  George,  5  A.  &  E.  107 ;  Heath  v.  Hall, 
may  be  assigned  by  parol ;  and  we  are     4  Taunt.  326. 

satisfied  that  there  is  no  .sensible  ground  (/)  Dunn  v.  Snell,  15  Mass.  481. 

upon  which  a  writing  shall  be  held  neces-         fe)   Whittle  v.    Skmner,   23   Vt.   531  ; 
sary  to  prove  an  assignment  of  a  contract,     Palmer  v.  Merrill,  6  Cush.  282. 
which  assignment  has  been  executed  by         (gg)  Gurnsey  v.  Gardner,  49  Me.  167. 
delivery,  any  more   than   in   the   assign- 
by  way  of  compensation  for  its  destruction  by  the  act  of  a  foreign  government,  either 
out  of  reprisals  made  by  the  former  upon  the  latter,  or  out  of  a  fund  set  apart  by  the 
former  for  the  purpose,  in  accordance  with  a  treaty  by  which  it  has  renounced  all 
claims  of  its  citizens  upon  the  latter,  is  an  interest  legally  capable  of  bemg  assigned 
by  such  owner  even  before  his  own  government  has  taken  any  steps  toward  securmg 
to  him  an  indemnity  for  his  loss.     Leonard  v.  Nye,  125   Mass.  455  ;  Jones  "•  IJfxter, 
125  Mass  469.     See  also  Williams  v.  Heard,  140  U.  S.  529  ;  Butler  v.  Gorely,  146  U.  b. 

1  An  oral  assignment  of  an  account,  or  a  portion  of  it,  for  a  valid  consideration,  is 
good  and  vests  in  the  assignee  the  right  to  collect  the  debt  in  his  own  name.  Kisley  u. 
Pheiiix  Bank,  82  N.  Y.  318.     See  also  Switzcr  v.  Smith,  35  la.  269.  —  K. 
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An  order  or  draft  upon  a  particular  fund,  purporting  to  appro- 
priate that  fund  to  its  payment,  or  directly  implying  this,  is, 
after  notice,  an  equitable  assignment  of  the  fund,  and  needs  no 
acceptance  to  have  this  effect,  (gh) 

The  cause  of  action  which  a  buyer  of  land  has  against  the  seller 
for  his  misrepresentation,  is  personal,  and  does  not  pass  by  an 
assignment  of  the  contract.  (>t)  A  holder  of  a  debt  or  claim, 
assigning  it  for  valuable  consideration,  warrants  its  genuineness 
and  legal  force,  unless  he  communicates  all  the  facts  bearing 
upon  the  case,  when  the  buyer  takes  the  risk,  {gj) 


SECTION   III. 

OF   THE   EQUITABLE   DEFENCES. 

We  have  seen  that  an  assignee  of  a  chose  in  action  takes  it 
subject  to  all  the  equities  of  defence  which  exist  between  the 
assignor  and  the  debtor,  {h)  The  assignee  does  not  take  a  legal 
interest,  nor  hold  what  he  takes  by  a  legal  title ;  but  he  holds  by 
an  equitable  title  an  equitable  interest ;  and  this  interest  courts 
of  law  will  protect  only  so  far  as  the  equities  of  the  case  permit ; 
and  any  subsequent  assignee  is  subject  to  the  same  equities  as 
his  assignor,  (i)  But  these  equities  must  be  those  subsisting  at 
the  time  when  the  debtor  receives  notice  of  the  assignment ;  for 
the  assignment,  with  notice,  imposes  upon  the  debtor  an  equitable 

and  moral  obligation  to  pay  the  money  to  the  assignee.  (/)  ^ 
*230    Moreover,  the  assignee  ought,  especially  if  *  required,  to 

exhibit  the  assignment,  or  satisfactory  evidence  of  it,  to  the 
debtor,  to  make  his  right  certain ;  although  it  is  enough,  if  the 
debtor  be  in  good  faith  informed  of  it,  and  has  no  reason  to  doubt 
it.  {k)     And  if  after  the  assignment,  and  previous  to  such  a  notice 

(gh)  Shuttle-worth  !■.  Bruce,  7  Rob.  160.  v.  Witter,  1.3  id.  .304;    Fay  v.  Jones,  18 

\gi)  Collins  u.  Suau,  7  Rob.  623  Barb.  340 ;  Risley  v.  Risley,  11  Rob.  (La.) 

(gj)  Flynu  v.  Allen,  57  Penn.  St.  482,  298  ;  Small  v.  Browder,  11  B.  Mon.  212 ; 

(A)  See  sM/jm,  note  (?),  p.  *  227.     And  Clodfelter  u.   Cox,   1   Sneed,  330;  Myers 

see  Spain  w.  Hamilton,  1  Wallace,  604.  r.  The  United  Guarantee,  &c.  Co.  31  E.  L. 

(i)  Willis  V.  Twambly,  13  Mass,  204 ;  &   E.    538  ;   Fanton   o.   Fairfield   County 

Stocks  V.  Dobson,  19  E.  L.  &  E.  96 ;  Bush  Bank,  23  Conn.  485.     See  also  supra,  note 

V.  Lathrop,  22  N.  Y.  (8  Smith)  .535.  {q),  p.  *  227. 

(;)  Crocker!'.  Whitney,  10  Mass  316,  (k)  Davenport  u.Woodbridge,  8  Greenl. 

319;  Mowry  v.  Todd,  12  id.  281  ;   Jones  17;  Bean  v.  Simpson,  16   Me.  49;   John- 

^  Notice,  not  the  assignment,  fixes  the  rights  of  the  parties.  Miller  v.  Kreiter,  76 
Penn.  St.  78.  —  As  to  third  persons,  the  assignment  of  a  chose  in  action  is  valid  without 
notice  to  the  debtor.    Thayer  v.  Daniels,  113  Mass.  129.  —  K. 
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of  it,  the  debtor  pays  the  debt  to  the  assignor,  he  shall  be  dis- 
charged, because  he  shall  not  suffer  by  the  negligence  or  fault  of 
the  assignee,  (l)  i 

If,  after  the  assignment  and  notice,  the  debtor  pays  the  debt  to 
the  assignor,  and  is  discharged  by  him,  and  the  assignee  recovers 
judgment  against  the  assignor  for  the  consideration  paid  him  for 
the  assignment,  the  assignee  may  still  recover  of  the  debtor  the 
debt  assigned,  deducting  what  he  actually  recovers  from  the 
assignor,  (to)  Nor  can  the  debtor  set  off  any  demand  against  the 
assignor  which  accrues  to  him  after  such  assignment  and  notice,  (w) 
but  he  may  any  which  existed  at  or  before  the  assignment  and, 
notice,  (o) 

Tn  New  York  and  in  some  other  States,  the  assignee  of  a  chose 
in  action,  may  now  bring  an  action  upon  it,  in  his  own  name,  by 
statutory  provision.  But  this  change  is  only  in  the  form  of  the 
action  and  not  in  its  effect.  The  assignee  is  still  subject  to  the 
same  equities  of  defence  as  before.  That  is,  if  the  defendant  can 
show  that  he,  in  good  faith,  paid  the  debt,  or  a  part  of  the  debt, 
to  the  assignor,  before  the  assignment,  or  before  he  had  any 
knowledge  of  the  assignment,  the  defence  is  as  effectual  as  if  the 
action  were  in  the  name  of  the  assignor. 

It  has  been  held  in  New  York  that  an  assignment  of  a  thing  in 
action  is  presumed  to  have  been  upon  sufficient  consideration, 
unless  the  contrary  appear,  and  in  such  case  no  trust  results 
thereform  for  the  benefit  of  the  assignor,  (p) 


♦SECTION   IV.  *231 

COVENANTS   ANNEXED   TO   LAND. 

A  covenant  affecting  real  property,  made  with  a  covenantee  who 
possesses  a  transferable  interest  therein,  is  annexed  to  the  estate, 

8on  V.  Bloodgood,  1   Johns.  Cas.  51  ;   An-  Brewster,  14  id.  291  ;   PhiUips  v  Bank  of 

derson  v.  Van  Alen,  12  Johns.  343.  Lewiston,  18  Penn    St.  394  ;   Conant   .. 

(/)  Jones  i.. Witter,  13  Mass.  304 ;  Stocks  Seneca  County  Bank,  1  Ohio  St.  298. 
u.  Dobson,  19  E.  L.  &  E.  96.  (o)  Ainslie  v.  Boynton    2  Barb.   258  ; 

(m)  Jones  v.  Witter,  13  Mass.  304.  Sanborn  v.  Little,  3  N.  R  539. 

(n)     Goodwin  V.  Cunningham,  12  Mass.  (/))  Eno  v.  Crooke,  10 N.  Y.  (6  Seld.)  60. 

193;  Green  v.  Hatch,  id.  195;  Jenkins  i'. 

1  Notice  is  equally  necessary  to  protect  the  assignee  against  such  payment  by  the 
debtor  to  the  assignor.  Heermans  t,  Ellsworth.  64  N.  Y.  159. -The  assignee  of  a 
judgment  takes  it  fubject  to  equities  between  the  original  ll«'!«'^  "^"^ '°^3^>oT?o 
by  the  judgment  debtor  before  notice  of  the  assignment.  Noble  v.  Thompson  Oil  Co. 
79  Penn.  St.  354.  — K. 

Ifi  ■^'*J- 
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and  is  transferable  at  law,  passing  with  the  interest  in  the  realty 
to  which  it  is  annexed ;  {q)  and  it  is  often  called  a  "  covenant 
running  with  the  land. "  If  such  covenants  be  made  by  the 
owner  of  land  who  conveys  his  entire  interest  to  the  covenantee, 
they  are  annexed  to  the  estate,  and  the  assignee  of  that  estate 
roay  bring  his  action  on  the  covenants  in  his  own  name,  (r)  But 
the  assignee  must  take  the  estate  which  the  covenantee  has  ia 
the  land,  and  no  other ;  nor  can  he  sue  upon  the  covenants  if  he 
takes  a  different  estate,  (s)  But  it  is  said  that  the  assignee  cannot 
sue  upon   the  covenants   unless  the  estate   passes   to  him ;    and 

therefore  cannot  sue  upon  the  covenants  that  the  grantor 
*  232    is  lawfully  seized  of  the  land,  and  has  a  good  *  right  to 

convey;  for  if  these  be  broken,  no  estate  passes  to  the 
assignee,  and  being  broken  before  the  assignment,  they  have 
become  personal  choses  in  action  and  so  not  assignable,  {t) 


(q)  ■'  A  covenant  is  real  when  it  doth 
run  in  the  realty  so  with  the  land  that  he 
that  hath  the  one,  hath  or  is  subject  to 
the  other,  and  so  a  warranty  is  called  a 
real  covenant."     Shep.  Touch.  161. 

(r)  Thus  if  A,  seized  of  land  in  fee, 
conveys  it  by  deed  to  B,  and  covenants 
with  li,  his  heirs,  and  assigns,  for  further 
assurance,  and  then  B  conveys  to  C,  and 
C  to  D,  D  may  require  A  to  make  fur- 
ther assurance  to  him  according  to  the 
covenant,  and  on  refusal,  may  maintain 
an  action  against  him  by  the  common 
law.  Meddleraore  v.  Goodale,  1  Rol.  Abr. 
521.  .See  also  Campbell  o.  Lewis,  3  B.  & 
Aid.  392. 

(s)  He  is  not  in  fact  an  assignee  of 
the  covenantee  unless  he  takes  the  same 
estate;  for  an  assignment,  by  the  very 
definition  of  the  word,  is  "  a  transfer,  or 
making  over  to  another,  of  one's  whole  in- 
terest, whatever  that  interest  may  be ;  and 
an  assignment  for  his  life  or  years  differs 
from  a  lease  only  in  this,  that  by  a  lease 
one  grants  an  interest  less  than  his  own, 
reserving  to  himself  a  reversion ;  in  as- 
signments he  parts  with  his  whole  prop- 
erty, and  the  assignee  consequently  stands 
in  the  place  of  the  assignor."  1  Steph. 
Com.  485.  There  is  a  difference,  how- 
ever, in  this  respect,  between  the  estate 
or  interest  in  the  land  and  the  land  itself ; 
for  there  may  be  an  assignment  of  a  part 
of  the  land,  and  the  assignee  may  have 
liis  action.  This  distinction  is  taken  by 
Lord  Coke.  "  It  is  to  be  observed,"  says 
he,  "  that  an  assignee  of  part  of  the  land 
shall  vouch  as  assignee.  As  if  a  man 
makes  a  feoffment  in  fee  of  two  acres  to 
ione,  with  warranty  to  him,  his  heirs  and 
assigns,  if  he  make  a  feoffment  of  one 
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acre,  that  feoffee  shall  vouch  as  assignee ; 
for  there  is  a  diversity  between  the  whole 
estate  in  part,  and  part  of  the  estate  in  the 
whole,  or  of  any  part.  As  if  a  man  hath 
a  warranty  to  him,  his  heirs  and  assigns, 
and  he  makes  a  lease  for  life,  or  a  gift  in 
tail,  the  lessee  or  donee  shall  not  vouch 
as  assignee,  because  he  hath  not  the  es- 
tate in  fee-simple  whereunto  the  warranty 
is  annexed."  Co.  Litt.  385,  a.  See  also 
Holford  V.  Hatch,  Dougl.  183;  Palmer  u. 
Edwards,  id.  187,  n;  Van  Rensselaer  d. 
Gallup,  5  Denio,  454 ;  Astor  v.  Miller,  2 
Paige,  68,  78 ;  Van  Home  v.  Crain,  1 
Paige,  45.5. 

(0  This  is  the  established  doctrine  in 
this  country,  and  it  would  seem  to  be 
in  accordance  with  tlie  older  authorities 
in  England.  Shep.  Touch.  170;  Greenby 
V.  Wilcocks,  2  Johns.  1 ;  Mitchell  v.  War- 
ner, 5  Conn.  497 ;  Marston  v  Hobbs,  2 
Mass.  439  ;  Ross  v.  Turner,  2  Eng.  (Ark.) 
132 ;  Fowler  v.  Poling,  2  Barb.  300 ;  Bal- 
lard c.  Child,  34  Me.  355 ;  Thayer  v. 
Clemence,  22  Pick.  490,  per  Sliair.  C.  J. 
Chancellor  Kent  says  :  "  The  covenants  of 
seizin,  and  of  a  right  to  convey,  and 
that  the  land  is  free  from  incumbrances, 
are  personal  covenants,  not  running  with 
the  land,  or  passing  to  the  assignee ;  for, 
if  not  true,  there  is  a  breach  of  them  as 
soon  as  the  deed  is  executed,  and  they 
become  choses  in  action,  which  are  not 
technically  assignable.  But  the  covenant 
of  warranty,  and  the  covenant  for  quiet 
enjoyment,  are  prospective,  and  an  actual 
ouster  or  eviction  is  necessary  to  consti- 
tute a  breach  of  them.  They  are,  there- 
fore, in  the  nature  of  real  covenants,  and 
they  run  with  the  land  conveyed,  and 
descend  to  heirs,  and  vest  in  assignees  or 
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The  right  to  sue  for  existing  breaches  does  not  pass  to  the 
assignee,  —  being  mere  personal  choses  in  action,  (u)  —  unless 
they  be  continuing  breaches.  As  if  there  be  a  covenant  to  repair, 
which  is  broken  and  the  need  of  repair  remains,  and  the  assignee 
takes  the  property  in  that  condition,  he  may  sue  on  the  cove- 
nant, (v)  But  if  there  be  arrearages  of  rent,  the  breaches  of  the 
covenant  to  pay  are  each  entire,  giving  a  distinct  right  of  action, 
and  on  the  death  of  the  landlord  these  arrearages  go  to  the  per- 
sonal representative  and  not  to  the  heir,  (w) 

Covenants  between  landlord  and  tenant,  lessee  and  reversioner, 
run  with  the  land.  If  one  who  owns  in  fee  conveys  to  another  a 
less  estate,  such  as  a  term  of  years,  and  enters  into  covenants  with 
the  grantee,  which  relate  to  the  use  and  value  of  the  property 
granted,  the  right  of  action  for  a  breach  of  these  covenants  which 
the  grantee  has,  passes  to  his  assignee,  so  long  as  this  less  estate 
continues,  (x)  Such  are  covenants  to  repair,  to  grant  es- 
tovers for  repair  or  for  firewood,  to  keep  watercourses  *  in  *  233 
good  order,  (y)  or  to  supply  with  water ;  (s)  also  covenants 
for  renewal,  (a)  for  quiet  enjoyment,  (6)  and  the  usual  warrant- 
ies for  quiet  possession,  (c)  But  if  one  having  no  estate  in  the  land 
grants  with  covenants  of  warranty,  as  no  estate  passes,  and 
nothing  except  by  estoppel,  the  assignee  cannot  sue  on  these 
covenants,  for  a  lessee  by  estoppel  cannot  pass  anything  over,  (d) 

the  purchaser.     The  distinction  taken  in  (")  St.    Saviour's    Churchwardens    v. 

the  American  cases  is  supported  by  the  Smith,  3  Burr.  1271 ;  Tillotson  v.  Boyd, 

general   current   of    English    authorities,  4  Sandf.  516. 

which  assume  the  principle  that  covenant  {v)  Mascal's  Case,  Moore,  242,  1  Leon, 

does  not  lie  by  an  assignee  for  a  breach  62  ;  Vivian  v.  Campion,  1  Salk.  141,  Lord 

done  before  his  time.     On  the  other  hand  Raym.  1125;  Sprague  v.  Baker,  17  Mass. 

it  was  decided  by  the  K.  B.,  in   Kingdon  586. 

V  Nottle   1  M.  &  Sel.  355,  4  id.  53,  that  a  (»)  Anon.  Skin.  367  ;  Midgley  «.  Love- 
covenant  of  seizin  did  run  with  the  land,  lace.  Garth.  289,  12  Mod.  46. 
and  the  assignee  might  sue  on  the  ground          (x)  Spencer  s  Case  5  Rep.  17  b 
that  want  of  seizin  is  a  continual  breach.  (y)  Holmes  v.  Buckley,  Prec.  Ch.  39,  1 
The  reason  assigned  for  this  last  decision  Eq.  Ca.  Abr.  27,  pi.  4. 
is  too  refined  to  be  sound.     The  breach         (z)  Jourdam  v.  Wilson,  4  B.  &  Aid. 
is  single,  entire,  and  perfect  in  the  first  266.  ,„  r-    ^   .-,. 
instance."    4  Kent,  Com.  471.     The  case          (a)  Roe  v.  Hayley,  12  East,  464. 
of  Kingdon   v.  Nottle  was  severely  criti-          (b)  Noke  t;.  Awder,  Cro.  E.  436. 
cised    and    condemned    by   the    Supreme          (c)  Campbell  c,.  Lewis,  3  B.  &    Aid. 
Court    of    Connecticut,    iu    Mitchell    v.  392. 

Warner,  5  Conn.  497,  and   it  cannot  be  (d)  Noke  t;.  Awder,  Cro.  E  436 ;  Whit- 

considered  as  law  in  this  country.  ten  v.  Peacock,  2  Bing.  N.  C.  411. 
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*234  *  CHAPTER   XV. 

OF  gifts;  oe  voluntary  assignments  of  chattels. 

The  word  "  gift"  is  often  introduced  into  deeds  of  land;  but  by 
gifts  are  usually  meant  transfers  of  chattels,  which  are  wholly 
voluntary,  or  without  any  pecuniary  or  good  consideration.  They' 
are  usually  distinguished  into  gifts  inter  vivos,  and  gifts  causd 
mortis. 


SECTION   I. 
of  gifts  inter  vivos. 

Any  person  competent  to  transact  ordinary  business  may  give 
whatever  he  or  she  owns,  to  any  other  person.  The  usual  inca- 
pacities for  legal  action  apply  here.  A  gift  by  a  minor,  a  married 
woman,  an  insane  person,  or  a  person  under  guardianship,  or 
under  duress,  would  be  void  or  voidable  according  to  the  circum- 
stances of  the  case. 

Gifts  by  persons  competent  to  give,  of  property  which  they 
had  a  right  to  give,  to  persons  competent  to  receive,  and  which 
are  completed  by  transfer  of  possession,  however  voluntary  they 
may  have  been,  are  regarded  by  the  law  as  executed  contracts, 
founded  upon  mutual  consent.  It  is  essential,  however,  that 
there  should  be  such  a  change  of  possession  as  to  put  it  out  of  the 
power  of  the  giver  to  repossess  himself  of  the  thing  given,  (y) 
And  gifts  to  persons  holding  somewhat  of  a  fiduciary  relation,  as 
to  attorney  from  client,  to  parent  from  child,  to  guardian  from 
ward,  to  trustee  from  cestui  que  trust,  are  scrutinized  by  courts  of 
law  as  well  as  equity  with  great  care,  even  if  not  held  presump- 
tively void.  («)  1 

(?/)    Little  ".  Willetts,  55  Barb.  125,  37  (z)  Garvin  v  Williams,  44  Mo.  465 

Howard  (N.  Y  ),  481. 

'  See  Mitchell  v.  Homfray,  8  Q.  B  D.  587  ;  Tyars  v.  Alsop,  61  L.  T.  R.  8 :  Hall  v. 
Knappenberffer,  97  Mo.  509  ;  Wilkinson  v.  Sherman,  45  N.  J.  Eq.  413  ;  I'arker's  Adm. 
V  Parker's  Adm.  45  N.  J.  Eq   224;  In  re  Wormley's  Est.  137  Pa.  101 
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It  is  essential  to  a  gift,  that  it  goes  into  effect  at  once,  and 
completely.  If  it  regards  the  future,  it  is  but  a  promise;  and 
being  a  promise  without  consideration,  it  cannot  be  enforced 
and  has  no  legal  validity.  Hence  delivery  is  essential  to  the 
validity  of  every  gift ;  (a)  for  not  even  a  court  of  equity 
will  *  interfere  to  enforce  a  merely  intended  or  promised  *  235 
gift,  (h)  There  is,  it  is  true,  some  authority  for  supposing 
that  a  gift  inter  vivos  may  be  valid  without  delivery,  if  there 
be  a  distinct  acceptance,  (c)  But  this  is  not  the  law.  Nor  will 
transfer  by  writing  alone  satisfy  the  requirement  of  delivery,  (d) 
The  delivery  may  be  constructive;  for  it  may  be  any  such 
delivery  as  the  nature  of  the  thing  and  its  actual  position 
require;  as  a  delivery  of  a  part  for  the  whole,  or  of  a  kej,{dcl) 
or  of  a  cumbrous  mass  by  taking  the  donee  near  it,  and 
pointing  it  out,  with  words  of  gift,  or  by  an  order  on  a  bailee. 
But  in  this  last  instance,  we  should  say  that  the  gift  did  not 
become  complete  until  the  order  was  presented  and  accepted,  or 
performed,  (e)  ^ 


(a)  Bryson  v.  Brownrigg,  9  Ves.  1 ; 
Antrobus  v.  Smith,  12  Ves.  39 ;  Irons  u. 
SmaUpiece,  2  B.  &  Aid.  551 ;  Noble  v. 
Smith,  2  Johns.  52  ;  Hooper  v.  Goodwin, 
1  Swanst.  485  ;  Adams  v.  Hayes,  2  Ired.  L. 
366;  Sims  i;.  Sims,  2  Ala.  117;  Allen  v. 
Polereczky,  31  Me.  338  ;  Withers  v. 
Weaver,  10  Barr,  391  ;  Dole  v.  Lincoln, 
31  Me.  422  ;  Carpenter  !>.  Dodge,  20  Vt. 
595 ;  Huntington  v.  Gilmore,  14  Barb. 
243;  Hunter  v.  Hunter,  19  Barb.  631; 
Brown  v.  Brown,  23  Barb.  565  ;  Hitch  v. 
Davis,  3  Md.  Ch.  266  ;  People  v.  Johnson, 
14  111.  342 ;  Craig  v.  Kittredge,  46  N.  H. 
57  ;  Irish  v  Nutting,  47  Barb.  37. 

(6)  Pennington  v.  Gittings,  2  G.  &  J. 
208.     See  Antrobus  u.  Smith,  12  Ves.  39. 

(c)  Comyns,  in  his  Digest,  Biens  D.  2, 
under  "  Property  of  goods,  how  vested," 
says  that  "  if  a  man  grant  all  his  goods, 
the  property  vests  in  the  grantee,  and  the 
grant  may  be  without  deed."  This  is  as- 
serted in  London  &  B.  Railway  Co.  e. 
Fairclough,  2  Man.  &  G.  691,  n.  (a),  and 
the  distinction  made,  on  this  point,  be- 


tween gifts  inter  vivos  and  gifts  causa 
mortis. 

(rf)  Cotteeu  V.  Missing,  1  Madd.  Ch. 
176 ;  Caswell  v.  Ware,  30  Ga.  267  ;  Evans 
V.  Lipscomb,  31  Ga.  71  ;  Gammon  Semi- 
nary V.  Robbins,  128  Ind.  85.  And  so 
long  as  money  delivered  by  A  to  B.  for 
C,  as  a  voluntary  gift  from  A  to  C,  is  in 
the  hands  of  B,  A  may  revoke  the  gift, 
and  reclaim  the  money  from  B.  See  Lyte 
1-.  Perry,  Dyer,  49  a,  and  Connor  c.  Tra- 
wiclc,  37  Ala.  289.  But  in  Cranz  v. 
Kroger,  22  111.  74,  it  was  said  that  if  the 
gift  be  evidenced  by  writing,  it  cannot  be 
resumed.  Held,  also,  in  same  case,  that 
a  parent  may  resume  a  gift  made  to  a 
child,  without  the  consent  of  the  child. 

(dd)  Marsh  v.  Fuller,  18  N.  H  360.  A 
gift  of  a  pocket  was  held  to  carry  its  con- 
tents, in  AUerton  v.  Lang,  10  Bosw,  362  ; 
Cooper  V.  Burr,  45  Barb.  9. 

(e)  Carradine  v.  Collins,  7  Sm.  &  M. 
428 ;  Blakey  v.  Blakey,  9  Ala.  391  ;  Pope 
t)  Randolph,  13  Ala.  214;  Hillebrant  v. 
Brewer,  6  Tex.  45 ,  Anderson  v.  Baker,  I 
Ga.  595 ;  Donnell  v.  Donnell,  1  Head,  267. 


'  In  England  it  is  now  settled  by  the  case  of  Cochrane  v.  Moore,  25  Q.  B.  D.  57 
(C.  A.),  following  Irons  u.  SmaUpiece,  2  B,  &  Aid.  551,  and  discrediting  certain  criti- 
cisms of  the  latter  case  in  more  recent  decisions,  that  a  gift  of  a  chattel,  capable  of 
delivery,  per  verba  de  presenti  by  a  donor  to  a  donee,  and  assented  to  by  the  donee,  does 
not  pass  the  property  in  the  chattel  without  delivery;  Fry,  L,  J.,  concluding  (p.  72), 
after  a  careful  examination  of  the  authorities,  that  "  According  to  the  old  law  no  gift 
or  grant  of  a  chattel  was  effectual  to  pass  it  whether  by  parol  or  by  deed,  and  whether 
with  or  without  consideration  unless  accompanied  by  delivery  ;  that  on_  that  law  two 
exceptions  have  been  grafted,  one  in  the  case  of  deeds,  and  the  other  in  that  of  con- 
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A  gift,   by  a  competent  party,   made  perfect  by  delivery  and 

tracts  of  sale  where  the  intention  of  the  parties  is  tliat  the  property  shall  pass  before 
delivery." 

In  this  country  delivery  is  universally  held  to  be  essential.  Brantley  v.  Cameron, 
78  Ala.  72  ;  Noleu  v.  Harden,  43  Ark.  307  ;  Evans  v.  Lipscomb,  31  Ga.  71  ;  Roberts  v. 
Draper,  18  HI.  App.  167;  Gammon  Seminary  v.  Bobbins,  128  Ind.  85;  Donover  v. 
Argo,  79  la.  574  ;  Augusta  Savings  Bank  v.  Fogg,  82  Me.  538 ;  Coleman  v.  Parker, 
114  Mass.  330;  Love  k.  Francis,  63  Mich.  181;  Wheatley  ;;.  Abbott,  32  Miss.  343; 
Keed  «.  Spaulding,  42  N.  H.  114;  Dilts  u.  Stevenson,  17  N.  J.  Eq.  407 ;  Beaver  y. 
Beaver,  117  N.  Y.  421 ;  Flanders  v.  Blandv,  45  Ohio  St.  108;  Scott  v.  Lauman,  104 
Pa.  593;  Taylor  v.  Staples,  8  R.  I.  170;  Bennett  v.  Cook,  28  S.  C.  353;  Hubbard  v. 
Cox,  76  Tex.  239  ;  Pope  v.  Burlington  Savings  Bank,  56  Yt.  284  ;  Ewing  v.  Ewing,  2 
Leigh,  337  ;  Henschel  v.  Maurer,  69  Wis.  576. 

What  constitutes  such  delivery  often  presents  a  difficult  question.  In  Wheeler  v. 
Wheeler,  43  Conn.  503,  the  purchase  of  a  horse  by  a  husbaml  with  the  expressed  inten- 
tion of  making  an  immediate  gift  to  his  wife  and  the  keeping  it  in  his  stable  was 
held  a  sufficient  delivery.  But  merely  pointing  out  an  animal  with  the  words  "  That 
is  your  property,  I  give  it  to  you,"  is  insufficient,  Brewer  v.  Harvey,  72  N.  C.  176. 
Delivery  of  the  "key  of  a  box  in  a  safety  deposit  vault  with  intent  to  give  the  contents 
is  a  sufficient  delivery.  Pink  v.  Church,  14  N.  Y.  Supp.  337,  60  Hun,  580.  Delivery 
of  a  negotiable  bond  with  intent  to  give  is  effectual.  Matthews  v.  Hoagland,  48 
N.  J.  Eq.  455r  Likewise  a  gift  of  non-negotiable  securities  as  shares  of  stock,  Com- 
monwealth V.  Crompton,  137  Pa.  138  ;  or  an  unindorsed  note,  Letts  v.  Letts,  73  Mich. 
138;  Hopkins  v.  Manchester,  16  R.  I.  663;  or  a  policy  of  insurance,  Crittenden  f. 
Phceuix,  &c.  Ins.  Co.,  41  Mich.  442.  The  delivery  of  a  savings-bank  book  with  an  order 
for  the  payment  of  the  whole  deposit  for  the  purpose  of  transferring  the  money  to 
the  donee' is  a  valid  gift,  and  is  effectual  although  the  book  and  order  are  not  pre- 
sented to  the  bank  until  after  the  donor's  death.  '  Kimball  v.  Leland,  110  Mass.  325; 
Davis  V.  Ney,  125  Mass.  590.  See  also  SchoUmier  v.  Schoendelen,  78  la.  426.  So  of 
a  delivery  of  the  book  alone.  Camp's  Appeal,  36  Conn.  88;  Ridden  v.  Thrall,  125 
N.  Y.  572.  See  also  Minor  v.  Rogers,  40  Conn.  512  ;  Kerrigan  o.  Rautigan,  43  Conn. 
1 7 ;  Taylor  ".  Henry,  48  Md.  550 ;  Pierce  v.  Boston  Five  Cents  Savings  Bank,  129 
Mass.  425;  Beaver  v.  Beaver,  117  N.  Y.  421.  But  delivery  of  the  donor's  check  or 
draft  payable  after  his  death  does  not  constitute  a  valid  gift.  Curry  v.  Powers,  70 
N.  Y.  212.  Appeal  of  Waynesburg  College,  111  Pa.  130.  And  death  operates  as  a 
revocation  of  a  check  payable  on  demand  delivered  with  the  inteutiou  of  making  a 
gift  of  the  fund  on  which  it  was  drawn,  if  payment  is  uot  obtained  before  the  drawer's 
death.  Simmons  v.  Cincinnati  Savings  Soc.  31  Ohio  St.  457.  If  stock  is  transferred 
to  the  name  of  another  as  a  gift  without  the  latter's  knowledge,  the  gift  is  effectual 
and  cannot  be  revoked.  Standing  o.  Bowring,  31  Ch.  1).  282.  But  merely  registering 
bonds  in  the  name  of  an  intended  donee  will  not  have  a  like  effect.  In  re  Crawford, 
113  N.  Y.  560.  And  a  writing  purporting  to  give  a  note  therein  described,  the  note 
not  being  delivered,  is  ineffectual.  Gamujoii  Seminary  v.  Robbins,  128  Ind.  85.  Nor 
is  delivery  of  possession  enough  unless  accompanied  by  an  intention  to  make  au 
immediate  and  iiual  gift.  Jones  r.  Lock,  L.  R.  1  Ch.  25.  See  also  Walsli's  Appeal, 
122  Pa.  177.  If  the  subject  of  the  intended  gift  is  already  in  the  pcisscssion  of  the 
donee,  no  further  delivery  is  needed  Winter  v.  Winter,  9  W.  R.  747  ;  Pruv.  Inst, 
for  Savings  v.  Taft,  14  R.  I.  502;  Miller  v.  Neff's  Adm.  .33  W.  Va.  197.  But  see 
Drew  0.  Hagerty,  si  Me.  231.  So  if  the  donee  obtains  jTOSsession  before  the  uncom- 
pleted gift  is  revoked,  it  is  as  valid  as  if  delivery  had  been  simultaneous  with  the 
e.xpressiou  of  intent  on  the  part  of  the  donor.  Carradine  ii.  Carradine,  58  Miss.  286; 
Wliiting  f.  Barrett,  7  Lansing,  106.  The  delivery  may  be  with  the  understanding 
that  the  property  shall  be  held  by  the  donee  for  his  own  benefit  only  on  the  happen- 
ing of  a  contingency,  as  the  donor's  death.  Tyndale  v.  Randall,  154  Mass.  103. 
Redelivery  of  tlie  subject  of  the  gift  by  the  donee  to  the  donor  does  not  revest  the 
property  in  the  latter.  Ivey's  Adm.  i-.  Owens,  2S  Ala.  641 ;  Ector  i\  Welsh,  29  Ga. 
443.  Even  if  the  intent  is  that  the  title  shall  revest  in  a  certain  contingency, 
provided  the  contingency  never  takes  place.  Maraton  o.  Marston,  64  N.  H.  146. 
Whether  delivery  to  a  third  person  inures  to  the  benefit  of  the  intended  donee 
depends  upon  the  character  in  which  the  third  person  acts.  If  he  is  merely  the 
donor's  agent,  as  his  authority  is  revocable  tlie  gift  is  not  complete.  Barniim  v. 
Reed,  136  ill.  388;  Smith  v.  Ferguson,  90  Ind.  229;  Augusta  Savings  Bank  v.  Fogg, 
82  Me.  538;  Sessions  v.  Mosely,  4  Cush.  87;  Scott  r.  Lauman,  104  Pa.  593;  Dicke- 
schied  v.  Exchange  Bank,  28  W.  Va.  340;   Wells  v.  Collins,  74  Wis.  341.     If,  however, 
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acceptance,  is  then  irrevocable  by  the  donor,  i  But  if  it  be  pre- 
judicial to  existing  creditors,  it  is,  as  a  transfer  without  consid- 
eration, void  as  to  them.  It  is  not,  however,  void  as  to 
subsequent  creditors,  unless  made  under  actual  or  expected  insol- 
vency, or  with  a  fraudulent  purpose  as  to  future  creditors.  In 
either  of  these  cases,  gifts,  or  voluntary  transfers  or  settlements 
of  any  kind  (all  of  which  are  regarded  by  the  -  law  as  gifts),  are 
void.(/) 

*  From  the  established  principles  in  regard  to  promises  *  236 
without  consideration,  and  the  necessity  of  delivery  and 
acceptance,  it  may  be  inferred,  that  if  a  gift,  inter  vivos,  be  made 
by  a  note  or  promise,  not  under  seal,  it  may  be  avoided  by  the 
donor,  for  it  is  not  a  present  gift,  but  a  promise  without  consid- 
eration.^ If  it  be  by  a  check,  or  order,  or  draft,  then  it  can  be 
revoked,  and  payment  or  acceptance  stopped.  But  if  it  is  paid 
in  good  faith  and  before  revocation,  it  becomes  a  completed  and 
irrevocable  gift.  So  it  would  be  if  it  were  accepted  in  such  a 
way  as  to  bind  the  acceptor.  On  the  other  hand,  if  any  consid- 
eration which  the  law  acknowledges  enters  into  a  transaction 
which  is  called  a  gift,  it  changes  it  at  once  into  a  sale  or  barter, 
if  delivery  be  made,  and  otherwise  into  an  executory  and  enforce- 
able contract. 


SECTION  II. 

OF   GIFTS  CAUSA  MOKTIS. 

These  gifts  can  be  made  only  by  a  person  by  whom  death  is 
believed,  on  reasonable  grounds,  to  be  very  near,  and  who  makes 
the  gift  in  view  of,  and  because  of,  his  approaching  death.  (/) « 

(  /)  For  American  cases  in  which  this  732  ;   Clark  «.Depew   25  -Pe^°,  «*•  ^09 ; 

<£n  is  considered,  see  Thomson  .  -^^^^^^^^^1^^:^^^-''''''''^- 
a\r4'DVla,-2tlfHudnairWMer;  (#)  ^-tt  .  Hogan  4  MeMK^^^^^  99; 

4  McCord,  294  ;    Sexton  v.    Wheaton,  8  Champney  v.  Blanchard,  39  N.  Y.  111. 
Wheat.  229 ;  Gannard  v.  Eslava,  20  Ala. 

he  takes  as  trustee  for  t^e  ^-e  the  gft  is  com^^^^^^  i^I^^^ See\to  Woo^dl 

JoseptDt'on  ^rtS^'^  n"!  X  E,'.  llr^edell  .  Ca^U.  33  N.  Y.  581 ;  KeBogg 
"•^'wmlams'^.^Vorbes,  114  HI.  167.     But  if  ^t  ^f  i^^Tpa'  4°°''  "  '^°"'"' " 
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Much  that  was  said  of  gifts  inter  vivos  applies  equally  to  gifts 
causa  mortis.  There  must  be  delivery  to  the  donee ;  and  while 
it  need  not  be  strictly  actual,  it  must  be  as  near  an  actual  delivery 
to  the  donee,  as  the  circumstances  of  the  case  and  the  nature  and 
actual  position  of  the  thing  given,  will  permit,  {g)  ^  And  it  is 
said  that  no  mere  possession,  whether  it  be  subsequent  or  previous 
and  continued,  will  supply  the  want  of  delivery  ;  Qi)  but  we 

*  237    should  doubt  whether  this  can  be  regarded  *  as  a  universal 

rule.  The  law  watches,  however,  this  kind  of  transfer 
jealously,  and  is  unwilling  that  it  should  take  the  place  of  wills, 
and  make  them  unnecessary  ;  because,  while  it  is  much  less  trouble- 
some, it  is  open  to  those  objections  of  uncertainty  which  the  law 
seeks  to  avoid,  in  reference  to  wills,  by  its  precautions  and  pro- 
visions as  to  their  execution.  Hence  it  is  the  prevailing  rule, 
that  the  donor's  own  note,  or  his  own  check  or  draft  not  accepted 
or  paid  before  his  death,  does  not  pass  by  gift  causd  mortis.'^ 
Delivery  by  a  dying  husband  of  the  book  of  a  savings  bank 
showing  deposits  by  a  deceased  wife,  with  a  verbal  gift  thereof, 
passed  to  the  donee  the  moneys  so  deposited.  (AA)      And  bank- 

(g)  Jonesi'.  Selby,Prec.Ch.300;  Drury  {h)  Dole  r.  Lincoln,  .31  Me.  422;  Hun- 

V.   Smith,  1    P.   Wins.  404;   Snellgrove  v.  tington   v.  Gilmore,   14  Barb.  24.3;  Drew 

Bailey,  3  Atk.  214  ;   Lawson  v.  Lawson,  1  v.  Hagerty,  81  Me.  231.     In  England,  the 

P.  Wms.  441  ;  Miller  v.  Miller,  3  P.  Wms.  law  seems  not  to  be  settled  on  this  point. 

356 ;  Ward  v.  Turner,  2  Ves.  431.     There  Moore  v.  Dalton,  7  E.  L   &  E.  134,  differs 

seems  to  be  no  limit  in  law  to  the  extent  of  from  the  cases  first  cited ;   while  Gough  v. 

a  donatio  causa  mortis.     Meach  v.  Meach,  Findon,   7    Exch.  48,  8  13,  L.  &.  E.  507, 

24  Vt.  591  ;    Dresser  u.  Dresser,  46    Me.  confirms  them.     See  note,  ante  p.  *235. 
48,   But  see  Headley  u.  Kirby,  18  Penn.  {hh)  Tillinghast   u.   Wheaton,  8  E.  I. 

St.  326.  536  ;  Pierce  v.  Boston   Savings  Bank,  129 

" '    s.  425. 


language  used  by  the  authorities  in  speaking  of  —  in  contemplation  of  death  —  in 
expectation  of  death  —  or  —  in  apprehension  of  death  —  applies  to  the  cases  of  illness 
ending  in  death,  the  last  illness  which  makes  it  a  death-bed  disposition."  Dicta  of 
similar  import  may  be  found  in  other  cases.  Chancellor  Kent,  however,  says,  "  The 
apprehension  of  death  may  arise  from  infirmity  and  old  age,  or  from  external  or 
anticipated  danger."  2  Kent's  Com.  *444.  And  in  Bidden  p.  Thrall,  125  N.  Y.  572,  a 
gift  made  under  apprehension  of  death  from  an  impending  surgical  operation  was 
supported,  though  the  donor  in  fact  died  from  another  cause  before  he  had  fully 
recovered  from  the  effects  of  the  operation,  The  court  intimate,  however,  that  had 
the  donor  recovered  from  the  effects  of  the  operation,  before  he  was  attacked  by  the 
disease  which  proved  fatal,  the  gift  could  not  have  been  supported. 

1  See  cases  cited  in  note  1,  ante  p.  *235,  Also  Rowland  v.  Phillips,  13  South- 
western Rep.  1101  (Ark.) ;  Daniel  v.  Smith,  75  Cal,  548;  Fearing  v.  Jones,  149  Mass. 
12 ;  Shackelford  v.  Brown,  89  Mo.  546 ;  Trenholm  v.  Morgan,  28  S.  C.  268  ;  Yancey  v. 
Field,  85  Va,  756.     But  see  Ellis  v.  Secor,  31  Mich.  185. 

2  Basket  v.  Haskell,  107  U.  S.  602,  615  ;  Smith  v.  Smith's  Adm,  30  N.  J.  Eq.  564 ; 
Sanborn  v.  Sanborn,  65  N,  H.  172.  See  Burke  v.  Bishop,  27  La.  An.  465  ;  altliough 
accompanied  by  a  delivery  of  his  banker's  pass-book.  Beak  v.  Beak,  L.  R.  13  Eq.  489. 
But  a  certificate  of  deposit  may  be  the  subject  of  a  donatio  mortis  causa,  Basket  v. 
Haskell,  107  U.  S.  602  ;  Conner  ;;,  Root,  U  Col,  183,  And  none  the  less  so  because 
the  donor  also  gives  with  it  a  check  for  the  amount  of  the  certificate.  In  re  DiUon, 
44  Ch.  D.  76.     See  also  Rolls  v.  Pearce,  5  Oh.  D.  730. 
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notes,  certainly,  (i)  and  perhaps  the  notes,  bonds,  and  other 
written  promises  of  others  than  the  donor,  may  be  the  subject  of 
a  valid  donatio  causd  mortis,  although  the  rule  ou  this  subject  can 
hardly  be  considered  as  completely  settled,  (j) 

It  is  held  in  New  York,  lightly  we  think,  that  a  valid  gift, 
causd  mortis,  of  corporate  stocks,  may  be  made  by  simple  delivery 
of  the  certificates  with  intent  to  transfer  the  stock,  although  her 
certificates  contain  a  restriction  on  the  method  of  transfer,  (jj) 

In  a  recent  English  case,  a  voluntary  deed  of  gift  of  all  her 
personal  property  was  made  by  one  who  soon  after  died.  Then 
the  donee  died.  Among  his  effects  were  promissory  notes  which 
had  belonged  to  the  donor,  but  were  not  indorsed,  and  there  was 
no  evidence  of  their  delivery  to  him.  But  it  was  held  that  the 
deed  of  gift  was  a  complete  declaration  of  trust  and  carried  all  her 
personal  property  to  the  donee.  (yZ)  There  have  been  some  cases 
arising  from  gifts  made  by  soldiers  before  joining  the  army,  in 
the  late  war.  Where  the  gift  was  made  to  take  effect "'  if  he  did 
not  come  back, "  it  was  held  not  valid,  because  not  a  present 
absolute  gift,  {jm)  But  in  another  case,  where  the  same  contin- 
gency existed,  it  was  held  valid,  {jn) 

The  donor,  during  his  life,  may  at  any  time  revoke  any  donation 
causd  mortis,  even  if  it  be  completed  by  delivery  and  acceptance. 
Such  a  gift  is  as  revocable  as  a  will.  The  authorities  agree  that 
he  may  do  this  if  he  recovers,  because  the  death,  which  has  not 
taken  place,  was  the  cause  of  the  gift.  Qc) 

Gifts  causd  mortis  are  wholly  void  as  against  existing  credi- 


H)  Hill   V    Chapman,  2  Bro.  Ch.  612.  4  Cush.  87,  and  Smith  v.  Kittredge  21  Vt. 

This  has  not  been  recently  doubted.  238  ;  Veal  t>.  Veal,  27  Beav  303 ;  Rankm 

( /)  See   Miller   ./.  Miller,  3  P.  Wms.  v.    Weguelra,    27    Bear.   309 ;    Drake  v. 

356  alnd  Bradley  v.  Hunt,  5  G.  &  J.  54.  Heiken,  61  Cal.  346. 
These  cases  seem  to  hold  that,  if  the  notes  » )  Walsh  v.  Sexton,  55  Barb.  251. 

were  payable  to  bearer,  the  donation  would  (jl)  Richardson  v.  Richardson,   L.  R. 

be  Taiid  thus  putting  such  a  note  on  the  3  Eq.  686.    See  Morgan  «.Malleson,  L.K. 

footing   of    bank-bills.     This    distinction  10  Eq.  475.  oc-p,.„„ 

may  perhaps  be  sustained,  but  it  should  (jm)  Linsenbigler  «  Gourley  66  Penn 

be  Extended  to  all  notes  indorsed  in  blank,  St.  166.     [See  also  Walsh  s   Appeal,   122 

for  they  are  just  as  much  transferable  by  Pa,  177,  as  to  the  necessity  of  an  inten- 

deliyery  to  bearer.     See  Parish  t,.  Stone,  t.on  to  make  an  immediate  gift 
14   Pick.   207,   which   asserts   the  law  as  0«)  Virgm  v.  Gather  42  III  39^ 

stated   in  the   text.     See   also  Harris   v.  (k)  In  Jones  i..  Selby,  Prec.  Ch.  300,  a 

Clark    2  Barb    56  94,  and  3  Comst.  93 ;  donatio  causa  mort.s  was  put  on  the  same 

r  fnt  «  Pattee  33  NH.  520.     But  it  also  footing  as  a  will,  in  this  respect  -that  it 

feemsthafthe  note  of  a  third  person  may  could,   as    certainly    be  revoked    by  the 

beTvalid  rfoLiw  causd  mortis,  although  donor,  at  any  time  during  his  life.     This 

not    made    tCsferable    by    delivery  ly  ^f^ -'^  ^-"^f  t^V'^'J^ltJ:^ 

blank  indorsement;  and  in  that  case  the  P"\\^f.^^^S°V-ivne  .    Murphy    3°  111 

Conn.  410.     See  also  Sessions  c.  Moseley,  L.  21o 
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tors.  (/)  ^  A  court  of  equity  will  sometimes  compel  a  party  to 
complete  and  execute  a  gift  which,  at  law,  would  be  wholly  in 
the  power  of  the  donor,  (m) 

(l)  See   cases    cited    in    note    {/),  p.  (m)  See  post.  Chap,  on  Specific  Per- 

*  235.  formance,  sect.  2. 

1  And  gifts  made  with  a  view  of  depriving  the  donor's  wife  of  her  share  of  his 
estate  were  held  invalid  in  Manikee's  Adm.  v.  Beard,  85  Ky.  20. 
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*  CHAPTER   XVI.  *238 

NEW   PARTIES   BY   INDORSEMENT,    OR   OF   NEGOTIABLE   BILLS   AND 

NOTES. 

Sect.  I.  —  Of  the,  Nature  and  Effect  of  Indorsement: 

By  the  ancient  rules  of  law  we  have  seen  that  the  transfer  of 
simple  contracts  was  entirely  forbidden.  It  is  usually  expressed 
by  the  phrase,  that  a  chose  in  action  is  not  assignable.  But 
bills  of  exchange  and  promissory  notes,  made  payable  to  order, 
are  called  negotiable  paper ;  and  they  may  be  transferred  by 
indorsement,  and  the  holder  can  sue  in  his  own  name,  and  the 
equitable  defences  which  might  have  existed  between  the  prom- 
isor and  the  original  promisee  are  cut  off. 

It  is  generally  said  that  the  law  of  bills  and  notes  is  excep- 
tional ;  that  they  are  choses  in  action,  which,  by  the  policy  of 
the  law  merchant,  and  to  satisfy  the  necessities  of  trade  and 
business,  are  permitted  to  be  assigned  as  other  choses  in  action 
cannot  be.  This  is  undoubtedly  true ;  but  the  law  of  negotiable 
paper  may  be  considered  as  resting  on  other  grounds  also.  If  A 
owes  B  one  hundred  dollars,  and  gives  him  a  promissory  note 
wherein  he  promises  to  pay  that  sum  to  him  (without  any  words 
extending  the  promise  to  another),  this  note  is  not  negotiable; 
and  if  it  be  assigned,  it  is  so  under  the  general  rule  of  law,  and 
is  subject  in  the  hands  of  the  assignee  to  all  equitable  defences. 
But  if  A  in  his  note  promises  to  pay  B  or  his  order,  then  the 
original  promise  is  in  the  alternative,  and  it  is  this  which  makes 
the  note  negotiable,  (a)  The  promise  is  to  pay  either  B  or  some 
one  else  to  whom  B  shall  direct  the  payment  to  be  made.  And 
when  B  orders  the  payment  to  be  made  to  C,  then  C  may  demand 
it  under  the  original  promise.  He  may  say  that  the 
promise  was  made  to  B,  but  it  was  a  promise  *  to  pay  C  *  239 
as  soon  as  he  should  come  within  the  condition ;  that  is, 
as  soon  as  he  should  become  the  payee  by  order  of  B.  And  then 
the  law  merchant  extends  this  somewhat,  by  saying  that  the 

(a)  Reed  v.  Murphy,  I  Ga.  236. 
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original  promise  was  in  fact  to  pay  either  to  B  or  to  C,  if  B  shall 
order  payment  made  to  him,  or  to  any  person  to  whom  C  shall 
order  payment  made  after  B  has  ordered  the  payment  made  to  C. 
For  B  has  the  right  of  not  merely  ordering  payment  to  be  made 
to  C,  but  to  C  or  his  order ;  and  C  has  then  the  same  right,  and 
by  the  continued  exercise  of  this  right  the  transfer  may  be  made 
to  any  number  of  assignees  successively,  and  the  last  party  to 
whom  the  note  is  thus  transferred,  or  the  final  holder,  becomes 
the  person  to  whom  A  promised  B  to  pay  the  money,  and  such 
holder  may  sue  in  his  own  name  upon  this  promise.  And  not 
only  are  words  "  or  order  "  unnecessary  in  the  indorsement,  but 
it  is  held  that  if  the  indorsement  be  expressly  restrictive,  as  if 
made  to  A  only,  its  negotiability  remains  unaffected,  (b)  It  is 
said,  however,  that  this  does  not  apply  to  notes  indorsed  after 
maturity,  (c) 

We  may  find  the  reasons  of  the  law  of  negotiable  bills  and  notes 
in  their  origin  and  purpose.  By  interchange  of  property,  men 
supply  each  other's  wants  and  their  own  at  the  same  time.  In 
the  beginning  of  society  this  could  be  done  only  by  actual  barter, 
as  it  is  now  among  the  rudest  savages.  But  very  early  money 
was  invented  as  the  representative  of  all  property,  and  as  therefore 
greatly  facilitating  the  exchange  of  all  property,  and  as  measuring 
its  convertible  value.  The  utility  of  this  means  enlarged,  as  the 
wants  of  commerce,  which  grew  with  civilization,  were  developed. 
But  at  length  more  was  needed ;  it  became  expedient  to  take  a 
further  step ;  and  negotiable  paper,  first  bills  of  exchange  and 
then  promissory  notes,  were  introduced  into  mercantile  use,  as 
the  representative  of  the  representative  of  property, — that  is,  as 
the  representative  of  money.  It  was  possible  to  make  exchanges 
of  large  quantities  of  bulky  articles,  by  the  use  of  money,  with- 
out much  inconvenience ;  and  it  was  possible  for  him  who  wished 
to  part  with  what  he  had,  to  acquire  in  its  stead  by  selling 

*  240    it  for  money,  an  article  *  in  which  the  value  of  all  that  he 

parted  with  was  securely  vested,  until  he  had  such  oppor- 
tunity as  he  might  wish  to  place  this  value  in  other  property, 
which  he  did  by  buying.  But  still  coin  was  itself  a  substantial 
article,  not  easily  moved  to  great  distances  in  large  quantities ; 
and  while  it  adequately  represented  all  property,  it  failed  to 
represent  credit.  And  this  new  invention  was  made,  and  nego- 
tiable paper  introduced,  to  extend  this  representation  another 
degree.  It  does  not  represent  property  directly,  but  money.  And 
as  in  one  form  it  represents  the  money  into  which  it  is  converti- 

(6)  Walker  v.  Macdonald,  2  Exch.  527.         (c)  Leavitt  v.  Putnam,  1  Sandf.  199. 
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ble  at  the  pleasure  of  the  holder,  so  in  another  form  it  represents 
a  future  payment  of  money,  and  then  it  represents  credit.  And 
as  names  in  any  number  may  be  written  on  one  instrument,  that 
instrument  represents  and  embodies  the  credit  of  one  man  or  the 
aggregated  credit  of  many.  Thus,  by  this  invention,  vast  amounts 
of  value  may  change  ownership  at  any  distance,  and  be  trans- 
mitted as  easily  as  a  single  coin  could  be  sent.  And  by  the  same 
invention,  while  property  is  used  in  commercial  intercourse,  the 
credit  which  springs  from  and  is  due  to  the  possession  of  that 
property  may  also  be  used  at  the  same  time,  and  in  the  same 
way.  And  all  this  is  possible  because  negotiable  paper  is  the 
adequate  representative  of  money,  and  of  actual  credit,  in  the 
transaction  of  business.  And  it  is  possible  therefore  only  while 
this  paper  is  such  representative,  and  no  longer ;  and  the  whole 
system  of  the  law  of  negotiable  paper  has  for  its  object  to  make 
this  paper  in  fact  such  representative,  and  to  secure  its  prompt 
and  available  convertibility,  and  to  provide  for  the  safety  of  those 
who  use  this  implement,  either  by  making  it  or  receiving  it,  in 
good  faith. 

If  a  note  be  surrendered  to  the  maker  from  a  mistaken  belief 
that  it  has  been  paid,  he  is  still  liable  for  the  balance  due  upon 
it.  {cd) 

By  the  practice  of  merchants,  the  transfer  of  negotiable  paper 
is  made  by  indorsements.     The  payee  writes-  his  name  (d) 
on  *  the  back  of  the  bill  or  note,  or,  as  it  has  been  held,    *  241 
something  which  is  the  equivalent  of  his  name  and  is 
intended  as  a  substitute  for  it,  (e)  and  delivers  the  paper  to  the 
purchaser,  (/)  ^  and  is  then  called  an  indorser;  and  it  has  been 

{cd]  Banks  u.  Marshall,  23  Cal.  223.  is  given  to  the  indorsee  of  specially  ap- 

(rf)  There     can     be    no    indorsement  pointing  the  payment   to   be   made   to  a 

without  a  signing  of  the  name.    Vincent  particular  individual,  and  what  he  does  in 

V.  Horlock,  1  Camp.  442.     In  this  case  A,  the  exercise  of  this  power  is  only  expressio 

the    drawer    and   payee   of  a   bill  of  ex-  eorumqumtaciteinsunt.    This  is  a  sufficient 

change,  indorsed  the  bill  in  blank  to  B,  indorsement  to  the  plaintiffs,  but  not  by  the 

who  wrote  over  A's  signature,  "  pay  ths  defendants."     SoBM/Zec,  J.,  in  Fennti.  Har- 

contents  to  C,"  and  then  delivered  it  to  rison,  3  T.  R.  761,  says:  "  In  the  case  of 

C.     Held,  that  B  was  not  liable  to  C  as  an  a  bill   of   exchange,  we    know  precisely 

indorser  of  the   bill.     Lord   EUenborough  what  remedjr  the  holder  has,  if  the  bill  be 

said :  "  I  am  clearly  of  opinion  that  this  not  paid ;  his  security  appears  wholly  on 

is  not  an  indorsement  by  the  defendant,  the  face  of  the  bill  itself,  —  the  acceptor. 

For  such  a  purpose  the  name  of  the  party  the  drawer,  and  the  indorsers,  are  all  lia- 

must  appear  written  with  intent  to  indorse,  ble  in  their  turns  ;  but  they  are  only  liable 

We  see  these  words,  'pay  the  contents  to  because  they  have  written  their  names  on  the 

such  a  one,'  written  over  a  blank  indorse-  bill." 

ment  every  day,  without  any  thought  of  (e)  The  figures  128  were  held  sufficient 

contracting  an  obligation  ,  and  no  obliga-  in  Butchers  and  Drovers  Bank  v.  Brown, 

tion  is  thereby  contracted.     When  a  bill  6  Hill  (N.  Y.),  443. 
is  indorsed  by  the  payee  in  blank,  a  power  (/)  In   order  to  a  valid  indorsement, 

1  "  I  this  day  sold  and  delivered  "  to  A  the  within  note,  signed  hy  the  payee,  was 
held  an  indorsement  in  Adams  v.  Blethen,  66  Me.  19,  and  other  decisions  giving  words 
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held  that  if  a  payee  writes  his  name  on  any  part  of  the  paper 
with  intent  to  indorse  it,  this  is  an  indorsement,  {ff)  The  pur- 
chaser of  the  note  may  then  write  over  this  indorsement  an  order 
to  pay  the  contents  of  the  note  to  him  or  to  his  order,  if  the 
payee  has  not  already  written  this.  The  purchaser  thus  becomes 
an  indorsee.  When  the  name  only  is  written  it  is  called  an 
indorsement  in  blank,  and  the  holder  may  transfer  it  by  delivery, 
and  it  may  thus  pass  through  many  hands,  the  final  holder  who 
demands  payment  writing  over  the  name  indorsed  an  order  to  pay 
to  him.  Whenever  this  order  is  written  by  an  indorser,  whether 
a  first  or  later  indorser,  it  is  an  indorsement  in  full,  and  the 
indorsee  cannot  transfer  the  note  except  by  his  indorsement, 
which  again  may  be  in  full  or  in  blank.  It  is  now  quite  settled 
that  the  executor  or  administrator  of  a  deceased  payee  may 
indorse  the  note  of  his  testator,  (^)  but  he  has  no  right  to  deliver 
to  the  indorsee  a  note  which  was  indorsed  by  the  deceased,  but 
never  delivered  by  him.  (Ji)  The  same  rule  holds  also  in  the  case 
of  an  assignee  of  an  insolvent  payee,  {i) 

The   indorsement  of  a  blank  note  binds  the  indorser  to  any 
terms  as  to  amount  and  time  of  payment  which  the  party  to  whom 


the  payee  or  holder  must  uot  only  write  tion  in  his  own  name.      But  the  objection 

his  name  on  the  back,  but  must   deliver  was   overruled  ;    and    this    case  has  been 

the  bill  to  the  indorsee.      Emmett  v.  Tot-  considered  ever  since    as    having   settled 

tenham,  20  E.  L.  &  E.  348  ;.  Sainsbury  v.  the  law  upon  this  point.     See  Watkins  v. 

Parkinson,  id.  361.     See  also  Hall  v.  Wil-  Maule,  2  Jac.  &  W.  237,  243;  Shaw,  C. 

son,  16  Barb.  .548.  J.,  Rand  v.    Hubbard,  4  Met.  252,  258; 

(ff)  Haines  v.  Dubois,  1  Vroom,  259.  Malbon  v.  Southard,  36  Me.  147 ;  ])wight 

(fl)  This   question   was  ably  discussed  v.  Newell,  15  111.  333. 
in    the    case    of    Rawliuson   v.    Stone,  3  (A)  Bromage    v.   Lloyd,  1    Exch.   31; 

Wils.  1.      This   was   an    action    upon    a  Clark  v.  Sigourney,  17  Conn.  511;  Clark 

promissory  note,  payable  to  A,  or  order,  i\  Boyd,  2  Hamm.  279. 
and  indorsed  by  the  administratrix  of  A.  (/)  Pinkerton    v.    Marshall,    2   H.  Bl. 

It  was  objected  that  the  indorsement  was  334 ;  Thomaaon  v.  Frere,  10  East,  418. 
not  valid  so  as  to  give  the  indorsee  an  ac- 

ot  assignment  the  legal  effect  of  an  indorsement,  are  Henderson  v.  Ackelmire,  59  Ind. 
540 ;  Sears  v.  Lantz,  47  la.  658  ;  Marks  «.  Herman,  24  La.  An.  335  ;  Maine,  &c.  Co. 
V.  Butler,  45  Minn.  506  ;  Duffy's  Adm.  v.  O'Conner,  7  Baxter,  498.  There  seems, 
however,  great  force  in  the  reasoning  of  Marston,  J.,  in  the  case  of  Aniba  r.  Yeoraans, 
39  Mich.  171,  where  a  contrary  decision  was  reached,  "The  indorsement  upon  a 
negotiable  promissory  note  is  something  more  than  the  mere  transfer  of  the  interest 
of  the  payee  therein.  It  includes  also  the  personal  undertaking  of  the  indorser  that  if 
the  note  is  not  paid  at  maturity,  upon  notice  of  that  fact  he  will  pay  the  same."  See 
also  Hatch  v.  Barrett,  34  Kan.  223;  Lyons  v.  Divelbis,  22  Pa.  185;  Hall  v.  Toby,  110 
Pa.  318;  Crosby  v.  Roub,  16  Wis,  616. 

A  statement  on  the  back  of  the  note  signed  by  the  payee,  stating  how  much  he  is 
■^orth,  is  not  an  indorsement.  Pickering  v.  Cording,  92  Ind.  306  ;  and  see  Clark  v. 
Whiting,  45  Conn.  149.  Contra  is  Dunning  «.  Hiller,  103  Pa.  269,  Where  the  payee 
of  a  note,  a  married  woman,  wrote  on  the  back  of  the  note  for  the  accommodation  of 
the  maker,  "  I  hereby  charge  my  separate  estate  with  the  amount  of  this  note,"  and 
signed  her  name,  it  was  held  that  she  was  liable  as  an  indorser.  Robertson  v.  Rowell, 
32  N.  E.  Rep,  898,  (Mass.) 
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he  intrusts  the  paper  inserts,  {j)     If  the  note  be  originally 
*  made  payable  to  "  bearer, "  it  is  negotiated  or  transferred    *  242 
by  delivery  only,  and  needs  no  indorsement,  {k)  any  person 
bearing  or  presenting  the  note  becoming  in  that  case  the  party  to 
whom  the  maker  of  the  note  promises  to  pay  it. 

If  a  note,  whether  indorsed  in  blank  or  made  payable  to  bearer, 
be  transferred  by  delivery,  the  transferrer  is  not  liable  as  an 
indorser,  nor  as  a  guarantor,  nor  is  he,  in  general,  liable  in  any 
way.  1  But  if  the  paper  be  wholly  worthless,  as  by  the  forgery 
of  the  principal  names,  or  for  any  similar  reasons,  the  transferrer 
may  be  held  to  repay  the  money  paid  him  for  it,  on  the  ground 
of  failure  of  consideration.  {I) 

(j)  Montague  v.  Perkins,  22  E.  L.  &  (k)  Wilbour  v.  Turner,  5  Pick.  526; 

E.  516 ;  Russel  v.  Langstaffe,  Dougl.  514 ;  Dole  o.  Weeks,  4  Mass.  451.      And  this  is 

Violett   V.    Patton,    5   Crauch,   142,  151 ;  so  although  it  be  under  seal.    Porter  o. 

Johnson  v.  Blasdale  1  Sm.  &  M.  1  ;  Tor-  McCoUum,  15  Ga.  528. 
rey  v.  Eisk,  10  Sm.  &  M.  590;  Smith  c.        (i)  Gurney    v.   Womersley,  4  E   &  B. 

Wyckoff,  3  Sandf.  Ch.  77,  90;  Fullerton  133. 
V.    Sturges,  4  Ohio    St.  529  ;   Young  v. 
"Ward,  21  111.  223. 


1  Such  a  transferrer  impliedly  warrants  the  genuineness  of  the  instrument  in  every 
material  part,  Bankhead  v.  Owen,  60  Ala.  457  ;  Snyder  v.  Reno,  38  la.  329  ;  Smith  v. 
McNair,  19  Kan.  330;  Hurst  f.  Chambers,  12  Bush,  155;  Worthington  w.  Cowles, 
112  Mass.  30;  Boyd  v.  Mexico  Southern  Bank,  67  Mo.  537  ;  Whitney  v.  Potsdam 
Bank,  45  N.  Y.  303;  Swanzey  v.  Parker,  50  Pa.  441;  Allen  v.  Clark,  49  Vt.  390; 
Giffert  v.  West,  33  Wis.  617;  37  Wis.  115.  See  also  Allen  v.  Sharpe,  37  Ind.  67. 
Baxter  v.  Duren,  29  Me.  434,  contra,  has  been  substantially  overruled  by  Milliken 
V.  Chapman,  75  Me.  306,  309.  And  that  he  gives  the  transferee  a  good  title  to  the 
instrument.  Otis  v.  Cnllura,  92  U.  S.  447  ;  Hecht  v.  Batcheller,  147  Mass.  335,  339 ; 
Meriden  Nat.  Bank  v.  Gallaudet,  120  N.  Y.  298,  and  cases  above  cited.  Further,  if 
the  holder  knows  of  any  defence  to  the  instrument  or  that  the  parties  to  it  were  insol- 
vent, it  is  a  fraud  to  transfer  it  to  one  who  is  ignorant  thereof,  and  such  a  transfer 
may  be  avoided  or  damages  recovered.  Brown  v.  Montgomery,  20  N.  Y.  287  ;  Littauer 
V.  Goldman,  72  N.  Y.  506;  Mandeville  v.  Newton,  119  N.  Y.  10;  cf.  People's  Bank  v. 
Bogart,  81  N.  Y.  101.  It  is  generally  held  also  that  the  transferrer  impliedly  war- 
rants the  competency  of  the  parties  to  the  instrument  and  its  legal  validity.  Lobdell 
V.  Baker,  3  Meto.  469,  472 ;  Thrall  v.  Newell,  19  Vt.  202  ;  Giffert  v.  West,  33  Wis.  617  ; 
XDaskam  ;;.  Ullman,  74  Wis.  474.  See  also  Hussey  v.  Sibley,  66  Me.  1 92.  But  see 
Otis  V.  Cullum,  92  U.  S.  447  ;  Littauer  u.  Goldman,  72   N.  Y.  506. 

There  is  much  authority  to  the  effect  that  if  the  principal  party  to  a  bill  or  note 
was  actually  insolvent  at  the  time  of  the  transfer,  the  transaction  may  be  avoided, 
though  the  transferrer  was  ignorant  of  the  insolvency.  Harris  v.  Hanover  liat.  Bank, 
15  Fed.  Rep.  786  ;  Fogg  v.  Sawyer,  9  N.  H.  365  ;  Lightbody  v.  Ontario  Bank,  11  Wend. 
9;  13  Wend.  101  ;  Roberts  v.  JTisher,  43  N.  Y.  159;  (see  also  Thomas  v.  Board  of 
Supervisors,  1 1 5  N.  Y.  47, 54) ;  Wainwright  o.  Webster,  1 1  Vt.  576 ;  Towusend  v.  Bank  of 
Racine,  7  Wis.  185.  But  all  these  cases  except  Harris  v.  Hano  rer  Nat.  Bank  and  Roberts 
V.  Fiaher  related  to  bank  notes,  which  may  properly  be  distinguished.  They  are  used  as 
a  substitute  for  money,  and  a  warranty  that  they  are  redeemable  at  the  time  of  transfer 
may  well  be  implied".  See  Vol.  II.  p".  *  622.  As  to  other  negotiable  paper,  the  better 
view  is  that  the  risk  of  past  as  well  as  future  insolvency  of  the  parties  to  the  instru- 
ment rests  with  the  transferee.  Milliken  v.  Chapman,  75  Me.  306  ;  Hecht  v.  Batcheller, 
147  Mass.  335;  Bicknall  v.  Waterman,  5  R.  L  43;  Barton  v.  Trent,  3  Head,  167. 

If  the  transferrer  expressly  refuses  to  warrant,  no  warranty  is  implied.  Bell  v. 
Dagg,  60  N.  Y.  528.  So,  if  the  purchaser  agrees  "  to  take  his  chances."  Beal  v. 
Roberta,  113  Mass.  525. 
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The  holder  of  negotiable  paper,  indorsed  in  blank  or  made  pay- 
able to  bearer,  is  presumed  to  be  the  owner  for  consideration.  If 
circumstances  cast  suspicion  on  his  ownership,  as  if  it  came  to 
him  from  or  through  one  who  had  stolen  it,  then  he  must  prove 
that  he  gave  value  for  it ;  and  on  such  proof  will  be  entitled  to 
it,  unless  it  is  shown  that  he  was  cognizant  of  the  want  of  title, 
or  had  such  notice  or  means  of  knowledge  as  made  his  negligence 
equivalent  to  fraud,  (m)  If  one  signs  a  note  on  condition  that  a 
certain  other  person  sign  it  also,  and  that  other  person  does  not 
sign  it,  it  is  said  that  the  signer  is  not  liable  to  an  indorsee ; 
but   this  must  not  be    extended  to  an    innocent    indorsee    for 

value,  (n) 
*243        *A  distinction   of    this   kind   has    been    made.      If   an 

indorser  shows  that  the  paper  was  issued  for  an  illegal  con- 
sideration, it  may  be  no  defence  against  an  innocent  holder,  who 
must,  however,  prove  value  paid ;  but  if  he  only  shows  that  the 
consideration  was  void,  the  presumption  of  value  is  in  favor  of 
the  indorsee,  and  the  defendant  must  prove  that  the  plaintiff 
holds  it  not  for  value,  (o)  A  note  given  in  renewal  of  a  note 
made  for  an  illegal  consideration,  is  open  to  the  same  defence  as 
the  original  note,  (oo) 

All  the  payees  must  join  in  the  indorsement,  (p)  and  strictly 
speaking,    only   a  payee,    or  one   made   payee   by    a    subsequent 

(m).  Miller  v.  Race,  1  Burr.  452  ;  Grant  311.     Where  a  bill  or  note  is  indorsed  in 

V.  Vaughan,   3   Burr,   1.516;    Peacock  v.  blank,  and  is   transferred    by  the    indor- 

Rhode»,  Dougl.  633 ;  Collina  v.  Martin,  1  see  by  delivery  only,   without   any  fresh 

B.  &  P.  648;  Lawson  v.  Weston,  4  Esp.  indorsement,     the    "transferee    takes,    as 

56  ;    King  v.   Milsom,    2   Camp.   5  ;  Sol-  against  the  acceptor,  any  title  which  the 

omons    0.    Bank    of    England,    13   East,  intermediate    indorsee    posspssed.      Fair- 

135,  n. ;  Paterson   v.  Hardacre,  4  Taunt,  clousli  v.  Pavia,  2.)  E.  L.  &  E.  533. 

114 ;  Hatch  v.  Searles,  31  E.  L.  &  E.  219  ;  (u)  Awde  v.  Dixon,  5  E.  L.  &  E.  512  ; 

Judson  V.  Holmes,  9  La.  An    20;  Cruger  s.  c.  6  Exch.  869  ;  Evans  v.  Bremmer,  35 

V.  Armstrong,  3  Johns.  Gas.  5 ;  Conroy  v.  E.  L.  &  E.  397  ;   Prentiss   v.  Graves,  33 

Warren,  3  Johns.  Cas.  259;  Thurston  v.  Barb.  621. 

McKown,  6  Mass.  428  ;  Munroe  r.  Cooper,  (o)  Fitch  v.  Jones,  5  E.  &  B.  '<38.     See, 

5  Pick.  412;  Wheeler  «.  Guild,  20  Pick,  for   effect  of   illegality   of   consideration, 

545;  Aldrich  v.  Warren,  16  Me.  465.     It  Brown   r.   Tarkington,   3    Wallace,    377, 

is  now  well  settled,  overruling  the  earlier  and  Clubb  v.  Hutson.  18  C.  B.  (n.  8.)  414. 

cases,  that  if  the  defendaut  prove  a  note  {no)  Nat.  Bank  v.  Jjewis,  75  N.  Y.  524; 

fraudulent  or  illegal  in  its  inception,  this  Scudder  v.  Thomas,  35   Ga,  364  ;  Holden 

throws  the   burden   on    the    plaintiff    of  o.  Cosgrove,  12  Gray,  216  ;  Sawyer  n.  Wis- 

proving  that   he   paid   value.      Smith   v.  well,  9   Allen,  39;   Hunt  r.   Rumsey,  83 

Braine,  3  E.  L.  &  E.  379;  Bailev  v.  Bid-  Mich.  136;  Union  Nat.  Bank  !•.  Eraser,  63 

well,  13  Ml.  &  W.  73  ;  Tatam  v.  fjaslar,  23  Miss.  231  ;  Schutt  v.  Kvaiis,  109  Pa.  627  ; 

Q.  B.  D  345 ;  Case  v.  Mechanics  Banking  Mason  v.  Jordan,  13  R.  L  193  ;  Wegner  v. 

Association,   4  Comst.  166;    Canajoharie  Biering,  65  Tex.  51 1 ;  Bank  u.  Lockwood, 

Bank  v.  Diefendorf,  123  N.  Y.  191.     It  is'  13  W.  Va.  392. 

otherwise  if  the   defendant  merely  show  (p)  Dwight  v.  Pease,  3  McLean,  94. 

a  want  of   consideration   when  the  note  But  see,  for  a  disregard  of  this  rule  in 

was  given.     Middleton  Bank  r.   Jerome,  reference  to  a  payee    whose  name  was 

18  Conn   443;  EUicott  v   Martin,  6  Md.  left  in   the  note    by  mistake.   Pease    v. 

509;    Thompson    u.    Shepherd,    12    Met.  Dwight,  6  How   190 
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indorsement,  can  become  himself  an  indorser.  It  is  not  enough 
that  a  name  is  written  on  the  back  of  a  note  or  bill,  for  although 
this  is,  literally  speaking,  an  indorsement,  whether  it  be  so  or 
not  by  law  and  the  usage  of  merchants  must  depend  upon  the 
character  of  the  signer.  The  effect  of  a  simple  signature,  without 
any  other  words,  on  the  back  of  a  note,  by  one  not  the  payee,  has 
been  much  considered  and  variously  decided.  Prom  the  authori- 
ties which  we  deem  entitled  to  most  respect  upon  this  question, 
and  from  general  principles,  we  come  to  these  conclusions  :  If  any 
one  not  the  payee  of  a  negotiable  note,  or  in  the  case  of  a  note 
not  negotiable,  if  any  party,  writes  his  name  on  the  back  of  the 
note  at  or  sufficiently  near  the  time  it  is  made,  his  signature 
binds  him  in  the  same  way  as  if  it  was  on  the  face  of  the  note 
and  below  that  of  the  maker,  that  is  to  say,  he  is  held  as  a  joint 
maker,  or  as  a  joint  and  several  maker  according  to  the  form 
of  the  note,  (g)  If  the  signature  be  at  a  distinctly  later 
period  *  after  the  making  and  delivery  of  the  note,  the  *  244 
signer,  as  to  the  payee,  is  not  a  maker  but  a  guarantor,  (r) 
His  promise  is  void  if  without  consideration,  but  the  considera- 
tion may  be  the  original  consideration  for  the  note,  if  the  note 
was  received  at  his  request  and  upon  his  promise  to  guarantee  the 
same,  or  perhaps,  if  the  note  was  made  at  his  request  alone, 
without  the  promise,  and  more  certainly  if  the  note  was  given 
for  his  benefit ;  or  the  consideration  for  the  guaranty  may  be  a 
new  one  moving  in  some  way  from  the  holder.  In  the  last  case, 
if  the  note  is  not  negotiable,  the  party  indorsing  can  be  held  only 
as  maker  or  as  guarantor,  but  if  the  note  be  negotiable,  the  ques- 
tion might  arise  whether,  although  the  party  signing  is  only  a 
guarantor  as  to  the  payee  or  party  receiving  the  note  from  him, 

(q)  Campbell  v.  Butler,  14  Johns.  349  ;  v.  Everett  4  Ga  266 ;  Kobmson  ^^  Abell 

Dean  v.  Hall,  17  Wend.  214 ;  Sampson  ..  17  Ohio,  36 ;  Webster  u.  Cobb,  17  111.  459 ; 

Thornton   3   Met    275;    Un  on    Bankr.  Goode  (,•.  Jones,  9  Mo.  876 ;  Lewis  i-.  Har- 

WillTs    8   fd     504;    Austin  v.  Boyd,   24  rey,  18  Mo  74;  Wilson  ^^Foot,  11  Met. 

™64;    Brvant   !..   Ea-stman,    7'cush.  285 ;  Lowell  ..  GagOS  Me.  35  ;  Carpen- 

111     Adams  «  Hardy  32  Me.  339;  Mar-  ter  v.  Oaks,    10    Rich.  L.  17;  Higgins  i: 

tin  i  Boyd   1   •  N    H^  385  ;  Flint  i.  Day,  Watson    1   Mann    (M  ch.)   428  ;  Cecl  .. 

9  Vt'  345     Bright  ..  Carpenter,  9  Hamm.  Mix,  6  Port.  (InA.)  478 ;  Cook  v.  Soutb- 

139      Car^o^i.    Weld,   13   111.   682      See  wick,  9  Tex,  61 5 ;  Branch  Bank  t^. -James, 

a  so'sms  1    Brown,  6  Barb.  282  ;  Malbon  9  Ala.  949  ;  Essex  Company  ..Edwards 

rSoathard    36   Me.    147;    Partridge   v.  12  Mass.  273;    Gorman  «    Ketcbnm,   33 

V     bouthara    3t,   ivie.    ' *    '  g^^jg,  ^j^  ^27.     For  cases  in  which  such  signer 

^'00  Mn    571     Greenoueh  /  S^mead,  is  held  only  as  guarantor  or  indorser  see 

3"0hif  sf  415?Seaburr"'Hung'eS:rd;  Blatchford^.,  Mluiken   35  lU^  43^ ,   Van 

2  Hill  (N  Y)    84;  Cottrell  y.  Conklin,  4  Doren   v.  Tjader,  1    Nev.  380,   Price  v. 

L^?  If ,:   fiown'^^  Curtiss    2   Comst.  Lavender  3^A1.  389.  ^  ^^^^  ^^^ 

^J^TboZXTiI"  In:  III;  Saifon    .ThornV,3  Met.  275;  Ham- 

Penny  .    Parham,  1  L,;  An.  274  ;  CoUins  moud  ..  Chamberlain,  26  Vt_406. 
■'                                                           17  -O I 
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he  may  not  be  liable  to  subsequent  parties  as  indorser.  For  if  he 
be  only  a  guarantor  he  may  make  the  defence  of  a  want  of  con- 
sideration against  any  holder,  but  if  an  indorser,  only  against  his 
immediate  indorsee.  This  question  we  should  answer  by  saying, 
that  if  the  payee  writes  his  name  over  the  name  of  the  other,  thus 
making  him  to  all  appearances  a  second  indorser,  he  might  be 
held  as  such  by  any  subsequent  ignorant  holder  for  value,  because 
he  has  enabled  the  payee  to  give  his  signature  this  appearance 
and  therefore  this  effect.  And  we  should  go  further  and  consider 
that  he  would  be  liable  to  any  holder  even  with  full  notice, 
because  he  wrote  his  name  for  the  purpose  of  giving  the  payee  his 
credit,  and  therefore  impliedly  authorized  the  payee  to  give  his 
suretyship  any  character  perfectly  compatible  with  the  manner 
and  place  of  his  signature,  so  that  unless  there  was  a  special 
agreement  between  the  parties  that  this  should  not  be  done, 
which  was  also  known  to  the  holder,  the  payee  might  transfer  the 
note,  making  the  signer  a  second  indorser,  and  liable  as  such,  (s) 
It  has  been  held  in  England,  that  one  sued  as  indorser  cannot 
plead  in  defence  that  the  note  was  not  indorsed  to  him.  (t)  ^ 

(s)  Crozer    u.    Chambers,    1    Spencer,  {t)  McGregor   v.   Rhodes,    6  E.  &   B. 

256;     Riley    v.    Gerrish,    9    Cush.    106;     266. 
Moies  V.  Bird,   11   Mass.  440.     See  post, 
Sect.  III.  p.  *250. 

1  Indorsement  of  negotiable  paper  naturally  implies  both  a  transfer  by  the  indorser 
and  an  obligation  assumed  by  him.  One  who  is  not  a  holder  of  the  legal  title  of  a  bill 
or  note  cannot  indorse  it  in  this  complete  sense  ;  but  though  such  a  person  cannot  by 
writing  his  name  on  the  back  of  the  paper  transfer  title,  there  is  no  reason  why  he 
should  not  be  held  to  have  incurred  thereby  the  same  obligation  as  a  true  indorser  to 
one  who  takes  the  instrument  subsequently.  Nor  is  there  any  reason  why  the  payee 
should  not  have  the  benefit  of  this  obligation  if  the  indorsement  was  made  before 
delivery.  It  is  conceived  that  tliis  is  the  understanding  of  business  men,  —  is,  in  short, 
the  custom  of  merchants.  The  courts  have  not,  howevi.T,  generally  given  effect  to 
this  understanding,  but  have  adopted  variiius  discordant  views  and  multiplied  fine  dis- 
tinctions iu  regard  to  them.  That  such  an  anomalous  indorsement  made  liefore  delivery 
to  the  payee,  gi\es  the  latter  some  right  against  the  former  is  almost  universally  held. 

In  the  following  cases  it  was  held  that  the  anomalous  indorser  would  be  presumed  to 
be  a  comaker.  Good  v.  Martin,  95  U.  S.  90 ;  Heise  v.  Bumpass,  40  Ark.  545 ;  Kiskad- 
den  V.  Allen,  7  Col.  206  ,  Gilpin  v.  Marley,  4  Houst.  284 ;  Melton  v.  Brown,  25  Fla.  461 ; 
Stevens  v.  I'arsons,  80  Me.  351 ;  Scbroeder  v.  Turner,  68  Md.  506;  Dubois  v.  Mason, 
127  Mass.  37  ;  Cook  v.  Brown,  62  Mich.  473  ;  Sweet  v.  Woodin,  72  Mich.  393  ;  Robin- 
son V.  Bartlett,  11  Minn.  410;  (cf.  Buck  v.  Hutchins,  45  Minn.  270)  ;  Polkinghorne  v. 
Hendricks,  61  Miss.  366 ;  Faulkner  v.  Faulkner,  73  Mo.  327  ;  McMuUen  v.  Rafferty, 
89  N.  Y.  456  (non-negotiable  note) ;  Baker  v.  Robinson,  63  N.  C.  191 ;  (see  also  South- 
erland  v.  Fremont,  107  N.  C.  565;  Hoffman  ;■.  Moore,  82  N.  C.  313);  Seymour  p. 
Mickey,  15  Ohio  St.  515 ;  Barr  ".  Mitchell,  7  Ore.  346  (non-negotiable  note) ;  Carpenter 
«.  McLaughlin,  12  R.  I  270;  McCreary  v.  Bird,  12  Rich.  554;  Carr's  Ex.  r.  Rowland, 
14  Tex.  275  ;  McGee  v.  Connor,  1  Utah,  92;  National  Bank  of  Bellows  Falls  i:  Dorset 
Marble  Co.  61  Vt.  106 ;  Com.  u.  Powell,  11  Gratt.  822,  828 ;  Burton  v.  Hansford,  10  W. 
Va.  470. 

In  other  jurisdictions  the  anomalous  indorser  is  presumptively  a  surety  to  the 
maker.     Eppens  v.  Forbes,  82  Ga.  748;  O'Leary  v.  Martin,  21  La.  An,  389. 

In  other  jurisdictions  the  anomalous  indorser  is  presumed  to  have  incurred  the 
liability  of  guarantor.     DeWitt  County  Nat.  Bank  u.  Nixon,  125  IU.  615;  Witters  v. 
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It  is  held  in  many  States  that  one  who  indorses  *  a  note  *  245 
in  blank  at  any  time  before  it  is  indorsed  by  the  payee 
may  be  held  as  an  original  promisor,  (w)  And  it  has  been  held 
that  this  is  a  conclusive  presumption  of  law,  and  cannot  be 
rebutted  by  evidence  showing  a  different  agreement.  («;)  In 
Louisiana,  it  is  held  that  a  person  who  is  not  a  party,  putting  his 
name  to  a  note,  is  presumed  to  be  a  surety,  {vv) 

Whether  two  persons  who  indorse  a  bill  or  note  at  the  same 
time  are  joint  indorsers,  or  first  and  second  indorsers,  is  open  to 
evidence  as  between  the  two ;  and  one  who  indorses  at  the  request 
of  another  and  for  the  same  purpose  is  not  a  joint  indorser  with 

(«)  Irish  V.  Cutter,  31  Me.  536;  Riley  Riggs  v.  WMo,  2  Cal.  485.  See  ante,  p. 
V.    Gernsli,    9   Cush.    104 ;    Sclineider  v.    *  243,  note  (q). 

Schiffman,  20  Mo.  571 ;  Orrick  «.  Colston,  (v)  Essex   Company  v.   Edmands,    12 

7  Gratt.  189;  Carroll  v  Weld,  13  111.  682 ;     Gray,  273. 

(vv)  Collins  V.  Trist,  20  La.  An.  348. 

Berry,  25  Kan.  373 ;  Talley  v.  Burtis,  45  Kan.   147  ;  Arnold  v.  Bryant,  8  Bush,  668, 
(statutory) ;   Van  Doreu  v.  Tjader,  1  Nev.  380  ;  Harding  v.  Waters,  6  Lea,  324. 

In  Connecticut  he  is  presumed  to  guarantee  the  collectibility  at  maturity  by  the  use 
of  due  diligence  (including  legal  process  unless  the  maker  is  insolvent),  Rhodes  t>. 
Seymour,  36  Conn.  1. 

In  many  States  the  courts,  refusing  to  make  such  arbitrary  presumptions  as  are 
enumerated  above,  and  holding  that  only  the  payee  of  a  biU  or  note  can  be  the  first 
indorser,  have  decided  that  the  anomalous  indoiser  incurs  the  liability  of  second 
inflorser.  Collins  v.  Everett,  4  Ga.  266;  Knopf  v.  Morel,  111  Ind.  670  (see  also 
DePauw  v.  Bank  of  Salem,  126  Ind.  553) ;  Needhams  v.  Page,  3  B.  Mon.  465  ;  Thomas 
V.  Jennings,  13  Miss.  627 ;  Jennings  v.  Thomas,  21  Miss.  617 ;  Hayden  v.  Weldon,  43 
N.  J.  L.  128 ;  (cf.  Building  Society  v.  Leeds,  50  N.  J.  L.  399)  ;  Phelps  u.  Vischer,  50 
N.  Y.  69;  Deering  f.  Creighton,  19  Ore.  118;  Central  Nat.  Bank  v.  Dreydoppel,  134 
Pa.  499  ;  King  i7.  Ritchie,  18  Wis.  554  ;  Blakeslee  v.  Hewett,  76  Wis.  341. 

In  New  York,  and  perhaps  in  Oregon,  and  ^A'isconsin,  however,  if  the  indorsement 
was  intended  for  his  security,  the  payee  may  write  an  indorsement  without  recourse  to 
the  anomalous  indorser  over  the  indorsement  of  the  latter,  and  may  then  in  the  char- 
acter of  second  indorsee  maintain  an  action  against  the  anomalous  indorser.  See  cases 
above  cited. 

In  Alabama  and  California,  the  liability  to  the  payee  is  that  of  an  indorser.  Price 
V.  Lavender,  38  Ala.  389 ;  Hooks  v.  Anderson,  58  Ala.  238  ;  Fessenden  v.  Summers,  62 
Cal.  484. 

There  is  also,  the  utmost  confusion  in  the  law  as  to  how  far  parol  evidence  is  admis- 
sible to  show  what  liability  was  intended  by  the  parties  in  a  particular  case.  Generally 
such  evidence  is  admitted,  and  in  this  way  the  injustice  of  arbitrary  presumptions  is 
often  prevented.     See  cases  above  cited. 

In  England,  it  seems,  the  anomalous  indorser  is  never  liable  to  the  payee  as  such. 
LeCaan  v.  Kirkman,  6  Jurist,  n.  s.  17  ;  Gwinnell  v.  Herbert,  5  A.  &  E.  436 ;  Steele  u. 
McKinlay,  5  App.  Cas.  754 ;  2  Ames  B.  &  N.  839. 

Attempts  have  been  made  to  correct  the  law  by  statute.  In  Massachusetts  it  is 
enacted  in  Pub.  Stat.  c.  77,  §  15,  that  "  Every  person  becoming  a  party  to  a  promissory 
note  payable  on  time  by  a  signature  in  blank  on  the  back  thereof  shall  lie  entitled  to 
notice  of.  non-payment  the  same  as  an  indorser."  Under  this  statute  an  anomalous 
indorser  of  a  demand  note  or  of  any  bill  of  exchange  and,  except  as  regards  notice,  an 
anomalous  indorser  of  notes  payable  on  time,  it  may  be  inferred,  is  still  to  bej;reated  as 
a  co-maker.  See  Hitchings  v.  Edmands,  132  Mass.  338 ;  Lanahan  v.  Porter,  148  Mass. 
596.  A  happier  piece  of  legislation,  which  if  generally  copied  would,  it  is  believed, 
harmonize  the  law  with  the  custom  of  merchants,  is  found  in  the  Civil  Code  of  Cali- 
fornia.  §  3117,  "One  who  indorses  a  negotiable  instrument  before  it  is  delivered  to 
the  pavee  is  liable  to  the  payee  thereon  as  an  indorser."     See  also  post,  p.  *  250. 
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him.  (vw)  It  is  indeed  a  general  rule,  that  as  between  drawer, 
acceptor,  and  indorsers,  their  relation  and  responsibility  may  be 
explained  by  evidence.  (v.'S) 

Notes  and  bills  are  usually  considered  together ;  the  law  respect- 
ing them  being  in  most  respects  the  same.  The  maker  of  a  note 
being  liable,  generally,  in  the  same  way  as  the  acceptor  of  a  bill. 
And  if  an  instrument  be  so  far  ambiguous,  that  it  may  be  doubted 
whether  it  is  a  bill  or  a  note,  it  seems  that  the  holder  may  treat 
it  as  either,  at  his  election,  (w) 

Among  the  points  of  difference,  it  has  sometimes  been  supposed 
that  a  bill  drawn  on  the  credit  of  goods  operates  as  a  bill  of  sale 
of  the  goods,  and  passes  the  property  in  them  to  one  who  discounts 
or  buys  the  bill.  This  is  not  quite  so.  A  bill  drawn  by  a  con- 
signor or  a  consignee  of  goods,  may  stand  on  the  credit  of  those 
goods,  and  those  goods  may  be  given  as  security  for  the  bill  to 
one  who  discounts  it ;  but  it  seems  settled  that  the  mere  drawing 
of  the  bill,  and  selling  it  or  offering  it  for  discount,  has  not  the 
effect  of  transferring  the  goods,  (x)  But  where  the  bill  of  lading 
was  attached  to  the  bill  of  exchange,  and  the  bill  discounted  by 
a  bank  on  the  credit  of  the  bill  of  lading,  and  the  consignee  on 
whom  the  bill  was  drawn,  refused  acceptance,  it  was  held  that 
the  bank  took  the  goods  by  discounting  the  bill,  (xx) 


SECTION  II. 

OF   THE   ESSENTIALS   OF   NEGOTIABLE   NOTES    AND   BILLS. 

Promissory  notes  were  made  negotiable  in  England  by  the 
statute  of  III.  &  IV.  Anne;  but  it  has  been  doubted  there 
whether  a  note,  payable  to  the  maker's  own  order,  was  a 
negotiable  note,  (y)  i     In  this  country  it  is  so  undoubtedly.      In 

{vw)  Shaw  r.  Knox,  98  JIass.  214.  promissory  notes,   made   payable   to   the 

{vx)  Lewis  (>.  Williams,  4  Bush,  678,  maker  or  his  order,  and  by  him  indorsed, 

(w)  Lloyd  u.  Oliver,  12  E.L.&  E.  424  ;  are    an    irregular    kind    of    instrument, 

s.  c.  18  Q.  B.  471.  which   has  grown  into  use    among   mer- 

(x)  Marine  &  F.  Ins.  Bank  !■.  Jauncey,  chants,  since  the  statute  of  Anne,  and  is 

3  8audf.   257  ;  Wheeler  v.  Stone,  4  (.iill,  now  extremely  common  in  this   country 

38 ;  Hopkins  r.  Beebe,  26  Penn.  St.  85  ;  and  in  England,     At  what  precise  time 

Sands  v.  Matthews,  27  Ala.  399.  they  first  came   into   use,  and  what  was 

(xj)  Tlie  Davenport  Nat.  Bank  v.  Ho-  the  occasion  which  gave  rise  to  them,  it 

meyer,  45  Mo.  145.  is   impossible   to   say.     Baron   Parke,  in 

iy)   Written  securities,  in  the  form  of  Hooper  v.  Williams,  2  Exch.  21,  charac- 


'  See  Goodwin  v.  Robarts,  L.  R,  10  Ex,  337,  for  a  history  of  negotiable  securities, 
in  the  judgment  of  Cockburn,  C,  J.  —  K. 
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New  York  *  it  is  provided  by  statute,  that  a  promissory 
note  "  made  payable  to  the  order  of  the  maker  thereof,  or 
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terizes  them  as  securities,  in  an  informal, 
not  to  say  absurd,  form,  probably  intro- 
duced long  after  the  statute  of  Anne  — 
for  what  good  reason  no  one  can  tell  — 
and  become  of  late  years  exceedingly 
common,  ^u  Cliief  Justice  iVilde,  in 
Brown  v.  De  Winton,  6  C.  B.  342,  said 
that  notes  in  this  form,  according  to  his 
experieuee,  which  extended  over  a  period 
exceeding  forty  years,  were  very  far 
from  uncommon.  They  seem  not  to 
have  attracted  the  attention  of  courts 
until  a  recent  date.  It  has  always  been 
the  received  opinion  in  this  country  that 
instruments  in  this  form  were  negotiable 
within  the  statute  of  Anne,  and  that  they 
differed  in  no  material  particular  from 
notes  in  the  ordinary  form.  Such  also,  ac- 
cording to  the  observation  of  eminent 
couusel,  in  Brown  v.  De  Winton,  was  the 
received  opinion  in  England,  until  the 
case  of  Fliglit  v.  Maclean,  16  M.  &W.  51. 
Since  that  case,  the  nature  and  construc- 
tion of  instruments  of  this  kind  have  been 
very  learnedly  and  elaborately  discussed 
by  the  three  principal  common-law  courts 
in  Westminster  Hall.  The  case  of  Flight 
V.  Maclean  came  up  in  the  Court  of  Ex- 
chequer, in  1846.  The  declaration  stated 
that  the  defendant  made  his  promissory 
note  in  writing,  and  thereby  promised  to 
pay  to  the  order  of  the  defendant  £500 
two  months  after  date,  and  that  the  de- 
fendant then  indorsed  the  same  to  the 
plaintiff.  To  this  there  was  a  special 
demurrer,  assigning  for  cause,  that  it  was 
uncertain  whether  the  plaintiff  meant  to 
charge  the  defendant  as  maker  or  as  in- 
dorser  of  the  note,  and  that  a  note  pay- 
able to  a  man's  own  order  was  not  a  legal 
instrument,  and  could  not  be  negotiated. 
The  court  sustained  the  demurrer  without 
much  discussion,  "  on  the  ground  that  the 
instrument  in  question,  made  payable  to 
the  maker's  order,  was  not  a  promissory 
note  within  the  statute  of  Anne,  ivhich 
requires  that  a  promissory  note,  to  be 
assignable,  shall  be  made  payable  by  the 
party  making  it  to  some  '  other  person,'  or 
his  order,  or  unto  bearer."  During  the 
argument,  however,  Parke,  B.,  put  to 
the  counsel  this  question  :  "  Though  by 
the  law-merchant  the  note  cannot  be 
indorsed,  could  not  the  defendant  make 
this  a  promissory  note  by  indorsing  it  to 
another  person  1  "  This  case  was  fol- 
lowed the  next  year  in  the  Queen's  Bench 
by  the  case  of  Wood  v.  Mytton,  10  Q.  B. 
805,  in  which  precisely  the  same  question 
was  presented  as  in  Flight  u.  Maclean, 
except   that   in   the   latter  it  arose  on  a 


motion  in  arrest  of  judgment,  whereas  in 
the  former  it  arose  on  a  special  demurrer. 
The  question  was  argued  at  considerable 
length,  and  Lord  Denman,  after  a  very 
minute  examination  of  the  statute  of 
Anne,  held  that  the  instrument  declared 
on  was  a  promissory  note  within  the 
terms  of  the  statute,  and  judgment  was 
given  for  the  plaintiff.  It  is  to  be  ob- 
served, liowever,  that  Patteson,  J.,  during 
the  argument  of  this  case,  put  to  the 
counsel  a  question  similar  to  that  put 
by  Baron  Parke,  in  Flight  v.  Maclean. 
"  Whatever,"  said  he,  "may  be  the  case 
with  respect  to  a  note  like  this  before 
indorsement,  may  it  not,  as  soon  as  it 
is  indorsed,  come  within  tlie  statute,  either 
as  a  note  payable  to  bearer,  if  it  is  in- 
dorsed in  blank,  or  as  a  note  payable  to 
the  person  designated,  if  it  is  indorsed 
in  full  1  "  In  1 848  the  question  came  up 
again  in  the  Court  of  Exchequer,  in  the 
case  of  Hooper  v.  Williams,  2  Exch.  13. 
The  instrument  declared  on  in  this  case  was 
similar  to  those  in  the  two  former  cases, 
being  made  payable  to  the  defendant's 
own  order,  and  by  him  indorsed  in  blank. 
The  pleader,  however,  adopting  the  sug- 
gestion of  Mr.  Baron  Parke  and  Mr.  Jus- 
tice Patteson,  declared  as  upon  a  note 
payable  to  Ijearer.  At  the  trial  the 
defendant  objected  that  there  was  a  vari- 
ance between  the  note  and  the  declaration, 
and  the  case  coming  before  the  court  in 
banc  upon  this  objection,  Parke,  B.,  in 
delivering  the  opinion  of  the  court,  said  ; 
"  It  appears  to  us,  that  the  instrument  in 
tliis  case  was,  when  it  first  became  a 
binding  promissory  note,  a  note  payable 
to  bearer,  and  consequently  was  properly 
described  in  the  declaration.  This  view 
of  the  case  reconciles  the  decision  of  this 
court  in  Flight  v.  Maclean,  with  that  of 
the  Queen's  Bench  in  Wood  v.  Mytton ; 
but  not  the  reasons  given  for  those  decis- 
ions. In  the  case  in  this  court  the  dec- 
laration was  bad  on  special  demurrer, 
as  it  did  not  set  out  the  legal  effect  of  the 
instrument.  In  that  in  the  Queen's  Bench, 
the  motion  being  for  arrest  of  judgment, 
the  declaration  was,  in  substance,  good ; 
for  it  set  out  an  inartificial  contract,  which 
had  the  legal  eiiect  of  a  vahd  note  pay- 
able, as  stated  on  the  record,  to  the  plain- 
tiff. The  difference  between  the  two 
courts  in  the  construction  of  the  statute 
is  of  no  practical  consequence,  as,  in  our 
view  of  the  case,  securities  in  this  infor- 
mal, not  to  say  absurd  form,  are  still  not 
invalid ;  and  it  might  be  of  much  incon- 
venience if  they  were,  for  there  is  no  doubt 
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*  247  to  the  order  of  a  fictitious  *  person,  shall,  if  negotiated  by 
the  maker,  have  the  same  effect,  and  be  of  the  same  valid- 
ity, as  against  the  maker,  and  all  persons  having  knovi^ledge  of 
the  facts,  as  if  payable  to  bearer,  "(z) 

In  some  of  our  States  there  are  statutory  provisions  permitting 
negotiable  paper  to  be  under  seal. ' 

In  Virginia  every  promissory  note  or  check  payable  at  a  par- 
ticular bank  or  banking-office,  and  every  inland  bill  payable  in 
the    State,    is  negotiable    by    statute.      In   Kentucky    the    words 

that  this  form  of  note,  probably  introduced  to  whom  the  maker  should  afterwards, 
long  after  the  statute  of  Anne,  and  for  what  by  indorsement,  order  the  amount  to  be 
good  reason  no  one  can  tell,  has  become  paid  ;  and  that,  after  the  note  is  indorsed 
of  late  years  exceedingly  common  ;  and  and  circulated,  it  must  be  taken  as  against 
it  is  obvious  that,  until  they  are  indorsed,  the  party  so  making  and  indorsing  the 
they  must  always  remain  in  the  hands  of 
the  maker  himself,  and  so  he  can  never 
he  liable  upon  them."  Shortly  after  the 
decision  in  this  case,  the  same  question 
came  up  in  the  Common  Bench,  in  the 
case  of  Brown  r.  De  Winton  and  Gay  v. 
Lander,  6  C.  B.  3.36.  In  Brown  u.  'De 
Winton  the  question  came  up  in  the  same 
shape  as  in  Wood  t\  Mytton,  and  Cultiiwn, 
J.,  in  giving  the  judgment  of  the  court,  de- 
livered a  very  able  and  elaborate  opinion, 


note,  that  he  intended  that  his  indorse- 
ment should  have  the  same  effect  as  the 
indorsement  by  the  payee  of  a  note  pay- 
able to  the  order  of  a  person  other  than 
the  maker  would  have  had.  Now,  it  is 
well  established  that,  if  a  note  be  made 
payable  to  .1.  S.  or  order,  and  J.  .S.,  in 
such  case,  indorses  the  note  specially  to 
.Smith  &  Co.,  without  adding  'or  order,' 
Smith  &  Co.  may  convey  a  good  title  to 
any   other    person   by   indorsement."     It 


in  which  he  agreed  entirely  with  the  view  might,  perhaps,   be   inferred   from   what 

taken   by   the  Court  of  Exchequer.      In  fell  from   Baron  Parlce  in  Hooper  v.  Wil- 

Gay   V,    Lander,   the    question    was    pre-  liams,   that    he    entertained    a    different 

sented  in  a  little  different  light.     It  is  a  opinion  on  this  last  point,  but  the  point 

familiar  principle  in  the  law  of  negotia-  did  not  arise  in  that  case,  and   probably 


ble  paper,  that  when  a  note  is  made  pay 
able  to  A  or  his  order,  the  words" /i/s 
order  "  impart  to  the  note  a  permanently 
assignable  quality  into  whose  hands  so- 
ever it  may  come;   so   that,    though   A 


his  intention  was  not  particularly  directed 
to  it.  In  Absolon  u.  Marks,  11  Q.  B.  19, 
the  defendant  and  four  others  made  a 
joint  and  several  note  payal)le  to  their 
jwn  order,  and  all  indorsed  it  in  blank; 


indorse  the  note  to  B  specially,  without  and  upon  an  action  in  whicli  the  decla- 

using  the  words  "  or  Ai's  orofer,"  yet  B  may  ration    stated    that  the   defendant   made 

indorse    it   iu    turn    to    whomsoever    he  his  promissory   note   payable  to  his  own 

pleases.     The  poijit  raised  in  Gay  o.  Lan-  order,  and  ind'nrsed  the  same  to  the  plain- 

der  was,  whether  the  indorsement  should  tiff   and   promised  to  pay  him  the  same 

receive  the  same  construction  in  the  case  according   to   its   tenor   and  effect.  Lord 


of  a  note  payable  to  the  order  of  the 
maker  and  by  him  indorsed,  and  the 
court  held  that  it  should,  t'oitjnan,  J.,  in 
delivering  the  opinion,  said  :  "  We  think 
that  the  principle  on  which  the  case  of 
Brown  o.  De  Winton  was  decided,  will 
extend  to  this  case.  The  principle  on 
which  that  case  was  decided  is,  that  the 
note,  before  it  was  indorsed,  was  iu  the 


Dmman  decided  that  the  note  having 
been  indorsed  was  thereby  made  certain 
and  a  go<.)d  promissory  note  under  the 
statute.  See  also  Edie  y.  East  India  t'o. 
2  Burr.  1216;  Woods  >:  Ridley,  U 
Humph.  194;  Wardens,  &c.  of  St.  James 
Church  V.  Moore,   1   Cart.  (Ind.)   289. 

{z)  1  N.  Y.  R.  S.  7G8,  §  5.     For  a  case 
illustrative  of  this  rule,  see  Central  Bank 


nature  of  a  promise  to  pay  to  the  person     of  Brooklyn  v.  Lang,  1  Bosw.  (N.  Y.)  202. 

1  Colorado,  Dakota,  Florida,  Georgia,  Illinois,  Kansas,  Massachusetts,  Nebraska, 
North  Carolina,  Ohio,  Tennessee.  In  general,  however,  a  bill  or  note  under  seal  is 
not  negotiable.  See  Crouch  c  Credit  Foncier  of  England,  L.  R.  8  Q.  B.  ;374.  Muse 
V.  Dantzler,  85  Ala.  3.59 ;  Conine  v.  Junction,  &c.  R.  Co.  3  Houst.  288 ;  Rawson  v. 
Davidson,  49  Mich.  607;  Osborne  v.  Hubbard,  20  Ore.  318;  Clegg  i>.  Le  Messurier, 
15  Gratt.  108;  Lnidlcy's  Adm.  n.  Bright's  Adm.  17  W.  Va.  779.  But  it  was  hehl 
otherwise  in  regard  t(j  the  notes  of  a  corporation  in  Stevens  u.  Fhila.  Ball  Club  142 
Fa.  52. 
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*  "  or  order  "  are  not  necessary,  (a)  In  Ohio  a  power  of  *  248 
attorney  to  confess  judgment  may  be  inserted  in  a  nego- 
tiable note.  (6)1  And  a  certificate  of  deposit  in  a  bank  has  been 
held  negotiable  by  our  highest  authority,  (c)  The  word  "  negoti- 
able, "  however,  has  been  held  not  to  make  a  note  negotiable, 
though  it  may  show  an  intention  that  it  should  be  so.{d) 

It  is  sufficient  in  law  if  the  maker's  name  appears  in  the  note ; 
as,  "  I,  A. ,  promise, "  etc.  But  signature  at  the  bottom  is  so 
usual,  that  the  want  of  it  would  taint  the  note  with  suspicion.  («) 
Signature  of  a  note,  as  of  other  instruments,  is  often  made  by  a 
mark,  which  is  properly  attested.  But  it  is  held  that  a  signature 
by  a  mark  not  attested  is  valid,  and  evidence  may  establish  it 
as  a  signature,  (ee)  ^ 

(a)  Maxwell  v.  Goodrum,  10  B.  Mon.  See  also  Poorman  v.  Mills,  35  Cal.   118. 

286.  And  for  many  other   cases  see  2  Daniel 

(6)  Osborn  !•.  Hawley,  19  Ohio,  130;  Negot.  Inst.  §  1703. 
Clement  ;,■.   Hull,  35   Ohio  St.  141.     See         Id)  Carruth  v.  Walker,  8  Cal.  252. 
also  Nat.  Bank  v.  Gary,   18  S.  C.  n.  s.  (e)  Tavlor   v.  Dobbins,    1    Stra.   399; 

282,  285;   Cross  v.  Moffatt,  11  Col.   210.  Elliot  v.  Cooper,  2   Ld.   Eaym.    1376;   3 

But   see  contra  Richards  !'.  Barlow,  140  Kent,  Com.  78. 

Mass.  218  ;  Overton  v.  Tyler,  3  I'a.  St.  (ee)   Willoughby  v.  Moulton,  47  N.  H. 

346  ;  Sweeney  i:  Thickstun,  77  Pa.  134.  205, 

(c)  Miller    a.   Austen,    13    How.   218. 

1  A  stipulation  for  the  payment  of  expenses  of  collection  and  attorney's  fees  by  the 
maker  in  case  the  note  is  not  paid  at  maturity  is  also  frequently  added  to  notes.  It 
is  held  that  such  a  stipulation  is  valid  and  the  note  negotiable  in  Montgomery  v. 
Crossthwait,  90  Ala.  553 ;  Nickerson  v.  Sheldon,  33  111.  372  ;  Price  v.  Jones,  105  Ind. 
543 ;  Sperry  v.  Horr,  32  la.  184 ;  Seaton  v.  Scovill,  18  Kan.  433  ;  Dietrich  v.  Bayhi,  23 
La.  An.  767  ;  Meacham  v.  Pinson,  60  Miss.  226 ;  Hamilton  &c.  Co.  v.  Sinker,  74  Tex.  52. 

In  other  jurisdictions  it  is  held  that  the  stipulation  is  valid,  but  that  it  makes 
the  note  uncertain  in  amount  and  thereby  destroys  its  negotiability.  Adams  v.  Sea- 
man, 82  Cal.  637  ;  Garretson  v.  Purdy,  3  Dak.  178  ;  Maryland  &c.  Co.  !■.  Newman,  60 
Md  584  •  Bowie  „.  Hall,  69  Md.  434 ;  Jones  v.  Radatz,  27  Minn.  240 ;  Johnston  Co. 
V.  Clark 'so  Minn.  308;  McCoy  v.  Green,  83  Mo.  626;  Pirst  Nat.  Bank  v.  Bynum,  84 
N  C  24-  Johnson  v.  Speer,  92  Pa.  227 ;  Carroll  County  Savings  Bank  v.  Strother,  28 
S.  C.  504 ;  Peterson  v.  Stoughton  Bank,  78  Wis.  113.    And  see  Riker  v.  Sprague  Co. 

14  R.  I.  402,  405.  ,         .     ,     .        .  ,        .,  v  • 

A  third  view  taken  by  some  courts,  is  that  the  stipulation  is  penal  and  being, 
therefore,  void  does  not  destroy  the  negotiability  of  the  note.  Boozer  f  Anderson, 
42  Ark  167-  Gaar  v.  Louisville  &c.  Co.  11  Bush,  180;  Witherspoon  o.  Musselman 
14  Bush,  214;   Dow  v.  Updike,  11  Neb.  95.     (See  Roberts  v.  Snow,  27   Neb.  425.) 

'Tn^Iichigan' though' the 'stipulation  is  void,  Wright  o.  Traver,  73  Mich.  493^  the 
negotiability  of  the  note  is  destroyed.  Altman  v.  Fowler,  70  Mich.  57  ;  Second  Bank 
V.  Wheeler,  75  Mich.  546.  .  -^   .     ,,  «„i  ti,= 

A  statement  in  a  note  that  it  was  given  m  payment  for  a  specified  chattel  the 
title  to  which  is  to  remain  in  the  payee  until  the  note  is  paid,  is  held  not  to  destroy 
neffotiabilitv  in  Chicago  Ry.  Equipment  Co.  v.  Merchants  Bank,  136  U.  S.  268 , 
HoWd  V.  Simpkins,  69  Ga.  773  ;  Newton  Co.  ..  Diers,  10  Neb  284;  W  W.  KimbaU 
Co  V  Mellon  80  Wis.  133.  -But  contra  are  South  Bend  Works  v.  Paddock,  37  Kan. 
510  Sloan  ;  McCarty,  134  Mass  245  ;  Bannister  ..  Rouss,  44  Mich.  428  See  also 
B^dwin  ^  Crow,  86  Ky.  679;   Monaghan  v.  LongfeUow,  82  Me.  419;   Chemical  Co. 

"■  Tmem'orandum  on  a  note  stating  that  it  was  given  as  coDateral  security  has  been 
hew  t'd^ro^  negotiability.  Costelo  „^Crowell,  127  Mass^  293 ;  American  Nat. 
Bank  V  Sprague,  14  R.  I.  410.     See  also  Gibson  v.  Hawkins,  69  Ga.  354. 

°  The  sStoe  to  a  note  may  be  made  with  a  printed  fac-smde     Venmngton  .. 
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As  the  negotiable  bill  or  note  is  intended  to  represent  and  take 
the  place  of  money,  it  must  be  payable  in  money,  and  not  in 
goods ;  (/)  and  although  it  has  been  held  in  this  country  that  it 
might  be  made  payable  in  bank-bills  which  were  at  the  time  the 
note  was  made  universally  current  as  cash,  {g)  the  weight  of 
authority  and  reason  is  against  this,  and  in  favor  of  the  English 

rule  which  requires  them  to  be  payable  in  money.  Qi)  ^ 
*  249    The   *  payment  must  not  rest  upon   any   contingency   or 

uncertain  event,  (i)     Hence  a  draft  on  a  public  officer,  as 


(/)  Jerome!'.  Whitney,  7  Johns,  321 ; 
Thomas  >■.  Roosa,  7  .Johus.  461 ;  Feay  v. 
Pickett,  1  Xott  &  McC.  -ITt-i  ;  Rhnilus  v. 
Lindley,.3  Ilamra.  51 ;  Atkinson  v.  Maiiks, 
1  Cowen,  691,  7U7  ;  Clark  v.  King,  2  Mass. 
524;  Bunker  ii.  Athearn,  35  Me.  364; 
Wingo  V.  McDowell,  8  Rich.  L.  446.  So 
the  bill  or  note,  in  order  to  be  negotiable, 
must  contaiii  a  promise  for  the  payment 
of  money  onlii,  aud  not  for  the  payment 
of  money  and  the  performance  of  some 
other  art.  Austin  i\  Burns,  16  Barb. 
643.  Therefore,  where  a  note  contained 
a  promise  to  deliver  up  horses  and  a 
wharf,  and  also  to  pay  money  at  a  par- 
ticular day,  it  was  held  not  to  be  within 
the  statute.  Martin  v.  Chauutry,  2  Stra. 
1271.  A  note,  however,  need  not  con- 
tain the  words,  "promise  to  paij,''  in  order 
to  come  within  the  statute  ;  it  is  sufficient 
if  it  contain  words  which,  upon  a  rea- 
sonable construction,  import  a  promise  to 
pni/.  Therefore,  where  a  note  contained 
a  promise  by  the  maker  to  be  accountable 
to  A  or  order  for  £100,  it  was  held  to  be 
within  the  statute.  Morris  o.  Lee,  2  Ld. 
l.'ayni.  1396,  8  Mod.  362,  1  Stra.  629. 
And  so  where  tlie  note  set  forth  in  the 
declaration  was,  "  I  acknowledge  myself 
to  be  indebted  to  A  in  .£  — ,  to  be  paid  on 
demand  for  value  received;"  on  demur- 
rer to  the  declaration,  the  court,  after 
solemn  argument,  held  that  this  was  a 
good  note  witliin  the  statute,  the  words 
"to  be  paid"  amounting  to  a  promise  to 


pay  ;  observing,  that  the  same  words  in  a 
lease  would  amount  to  a  covenant  to  pay 
rent.  Casborne  i\  Dutton,  Selw.  N.  V. 
395.  See  also  Hyne  r.  Dewdney,  HE. 
L.  &  E,  400,  n. ;  2  Foster  (N.  H.),  183. 

(f/)  Keith  V.  Jones,  9  Johns.  120  ;  Judah 
V.  Harris,  19  Johns.  144 ;  Swetland  v. 
Creigh,  15  Ohio,  118;  Williams  «.  .Sims, 
22  Ala.  512;  Barnes  v.  Gorman,  9  Rich. 
L.  297  ;  Butler  v.  Paine,  8  Minn.  324.  In 
Iowa,  a  note  payable  in  articles  of 
personal  property  is  negotiable  by  sta- 
tute. See  Riggs  v.  Price,  3  Greene  (la.), 
334. 

(A)  McCormick  v.  Trotter,  10  S.  &  R. 
94  ;  Gray  r.  Douahoe,  4  Watts,  400  ;  Has- 
brook  !■,  Palmer,  2  McLean,  10;  Fry  y. 
Rousseau,  3  McLean,  106  ;  Smith  v.  Phila- 
delphia Bank,  14  Penn.  St.  525  ;  Lowe  v. 
Bliss,  34  111.  168;  3  Kent,  Com.  75; 
Daniel,  Negot.  Inst.  §  56.  But  an  instru- 
ment promising  to  pay  a  sum  of  money, 
to  one  or  order,  with  interest,  as  per  inter- 
est warrants  attached,  or  upon  its  sur- 
render before  due,  to  issue  stock  in 
exchange  therefor,  has  been  held  to  be  a 
negotiable  note.  Hodges  v.  Shuler,  22 
N.  Y.  (8  Smith)  114.  'See  also  London 
S.  F.  Society  v.  Hagerstown  Savings  Bank, 
36  Pemi.  St.  489,  wliere  a  certificate  of 
deposit,  payable  in  currency,  was  held  not 
to  be  negotiable. 

(i)  Alexander  i\  Thomas,  2  E.  L.  & 
E.  286  ;  Storm  v.  Stirling,  28  E.  L.  &  E. 
108;    AusUii    ,'.     ISurns,     16    Barb.  643 ; 


Baehr,  4.S  r'al.  565.  In  Brook  v.  Hook,  L.  R  6  Ex.  89,  it  was  declared,  by  a  divided 
court,  that  a  forged  signature  cannot  be  ratified.  To  the  same  effect  are  Henry  v. 
Heeb,  114  lud.  275;  Smith  i'.  Tramel,  68  la.  488 ;  Wilson  v.  Haves  40  Minn  531- 
Workman  v.  Wright,  33  (ihio  St.  40.-> ;  Sbislcr  w.  Vandike,  92  Pa.  447.  Contra  are 
WeUington  y.  Jackson,  121  Ma.ss  157;  Hefner  i.  Vandolah,  62  HI.  483.  One  induc- 
ing another,  by  admitting  his  signature,  to  take  a  bill  of  exchange,  cannot  show  it  to 
be  a  foi-gcv\-.  Continental  Bank  u.  Comraouwealth  Bank,  50  N.  Y.  575 ;  Henry  f. 
Heeb  ami  Workman  !■.  Wriglit,  above  cited. 

1  A  bill  of  exchange  drawn  in  Canada  and  payable  in  New  York  in  "  gold  dollars," 
IS  negotiable.  Chrysler  v.  Renois,  43  N.  Y.  209.  And  in  Black  v.  Ward,  27  Mich. 
191,  It  was  held  that  a  note  made  and  indorsed  in  Michigan  and  i>a\abli-  in  Canada, 
"in  Canada  currency,"  was  negotiable.  lu  Iowa  and  Missouri,  by  statute,  promises 
to  pay  in  goods  may  be  negotiable.  Council  Bluffs  Iron  Works'  u.  Cuppey  41  la. 
104;  Spears  v.  Bond,  79  Mo.  467. 
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such,  is  not  negotiable,  because  it  is  presumably  drawn  against 
a  contingent  public  fund.  (/)  But  if  the  event  must  happen,  an 
uncertainty  as  to  the  time  of  its  happening  does  not  prevent  the 
bill  or  note  from  being  negotiable,  (h)  i  And  if  the  bill  direct  the 
drawee  to  credit  the  payee  with  so  much  cash,  it  is  a  good 
bill.  (I) 

While  it  is  essential  to  a  bill  of  exchange  that  it  be  an  order  or 
positive  direction  to  the  drawee  to  make  the  payment,  it  is  suffi- 
cient if  it  be  substantially  so ;  and  the  use  of  the  word  "  please, " 


Dawkes    v.   Lord   Lorane,  3   Wils.  207  ;  Miller,  26  Vt.  77.     In  Seacord  v.  Burling, 

Beardesley    v.    Baldwin,    2    Stra.    1151;  5  Denio,  444,  it  was  held  that  an  agree- 

Roberts   v.  Peake,   1  Burr.  323  ;  Cook  v.  ment  in  writing  by  which  the  subscriber 

Satterlee,  6  Co  wen,   108;  Van  Vacter  v.  to  it  promised  to  pay  another  a  sum  of 

Flack,  1  Sm.  &  M.  393 ;  Palmer  v.  Pratt,  money    on    demand    with    interest,    and 

9  J.  B.  Moore,  358 ;  Dodge   v.  Emerson,  added  but  no  demand  is  to  be  made  as  long 

34  Me.  96.  as  the  interest  is  paid,  was  not  a  promis- 

(_;■)  Reeside    v.  Knox,  2  Whart.  233;  sory  note.    And  see  Richardson  u.  Martyr, 

Byer    v.    Covington,  19   Penn.  St.    200;  30  E.  L.  &  E.  365;  Kelley  v.  Hemraiug- 

Raigauel  v.  Aylifi,  16   Ark.  594  ;  West  i'.  way,  13  111.  604.     In  Gaines  v.  Dorsett,  18 

Foreman,  21  Ala.  400;  Kinney  v.  Lee,  10  La  An  563,  it  was  held  that  a  note  pay- 

Tex.  155.  ^bls   "  one  day  after  the  trety  of  peas," 

(h)  Cooke  V.  Colehan,  2  Stra.  1217;  matured  upon 'the  termination  of  the  war. 
Andrews  y.  Franklin,  1  Stra.  24 ;  Evans  y.  (/)  Ellison    v.    Collingridge,  9    C.  B. 

Underwood,  1  Wils.  262 ;  Dawkes  v.  Lord  570 ;  Lloyd  v.  Oliver,  12  E.  L.  &  E.  424 ; 

Lorane,    3  Wils.   207,   213;    Washington  s.  c.  18  Q.  B.  471. 
County    Mutual    Insurance    Company  v. 

1  A  note  payable  at  or  a  certain  time  after,  the  death  of  the  maker  is  held  to  be 
negotiable.  Co'oke  v.  Colehan,  2  Stra.  1217  ;  Colehan  r.  Cooke,  WiUes,  393  ;  Conn  v 
Thornton  46  Ala.  587  ;  Price  v.  Jones,  105  Ind.  543 ;  Mortee  v.  Edwards,  20  La.  An. 
236;  Carnwright  .;.  Gray,  127  N.  Y.  92;  Hegeman  v.  Moon,  131  N  ^^  462  ,-^  "°*** 
payable  at  a  future  day  certain,  or  earlier,  is  generally  held  to  be  negotiable  whether  the 
option  is  with  the  holder  or  the  maker.  Cook  t;^Horn,  29  L.  1.  Eep.  369  ;  Ackley 
School  District  V.  Hall,  113  U.  S.  135;  Chicago  EyEc|u,pment  Co.  i;.  Merchants 
Bank  136  U  S  268  ■  Cisne  v.  Chidester,  85  lU.  523  ;  Walker  v.  Woollen,  54  Ind.  164  ; 
Charlton  v.  Reed,  6i  la.  166 ;  Mattison  v.  Marks,  31  Mich.  421  ;  First  Nat  Bank  «. 
Skeen,10lMo.683;  Curtis  ..Horn,  58  N.  H.  504 ;  Lrns  <•.  Steckman  74  1  a.  13  ; 
Batp.^  1}  T-eclair  49  Vt  229.  The  contrary  decisions  m  Stults  v.  Silva,  1 19  Ma&s.  137  , 
Mahonev  fp  tVatr^k,  133  Mass.  151  ;  Richards  .^Barlow,  140  Ma^s.  218  have  been 
nnUified  by  statute.  Acts  of  1888,  c.  329.  Though  the  option  ^^s  with  the  payee  it 
wai  held  that  notes  were  uncertain  and  not  negotiable,  m  First  Nat.  Bank  ..  Bynum, 
84  N  C   24  and  Smith  0.  Marland,  59  la.  645.  . 

A  note  payable  in  instalments  with  a  provision  that  if  any  -f^'-™' ^  ""P-^^*^'^^« 
whole  amount  shall  become  due  is  negotiable  Jf  ^ite  ^  Smrth  77  1 11.  351  Egberts 
■■,  Snow,  27  Neb.  425      But  see  W.  W,  Kimball  Co,  v.  Mellon,  80  Wis.  133.  _  A  note 

kiwtStia'ldr'^Gl'idden  „.  Hen^,  104  Ind.  278;  \Voodbury  v.  ixooeris  n^  .la.  0^0 
SmTth^.  \'an  Blarcom,  45  Mich.  371._.So  a  note^ontaming  an  agreement  to  renew  it 


7!   Snow   '>7  Neb.  425      Hut  see  vv.  vv  ,  n.imuau  ^u.  u.  i.iw»..»,  --       —  ---■ 
contaZing  a  provision  that  the  holder  may  extend  the  time  of  payment  mdefinitely 
is  not  neS)tiahle      Glidden  v.  Henry,  104  Ind.  278 ;  Woodbury  v.  Roberts  59  la.  348 
Sm°thT\'an  Blarcom,  45  Mich.  371.     So  a  note  containing  an  agreement  to  renew  it 
at  maturity      Citizens' Nat.  Bank  K.  PioUet,  126  Pa.  194.  •     i     ,.  <_    „ 

By  0  Jtruing  an  apparently  indefinite  time  expressed  n  a  note  as  eamvalent  to  a 
reasonable  time,  it  has  been  held  that  notes  were  negotiable  when  mf^" 'payable  as 
sZ  L  coUerted  "  Ubsdell  w.  Cunningham,  22  Mo.  124 ;  "  one  year  from  date  and  if 
hereTs  no  enough  realized  by  good'management  in  one  ^^-f  ^^^^  „-- ^J^^fr 
nav  "  Canron  v  Capron,  44  Va.  410.  And  see  Works  v  Hershey,  35  la.  340  ^'™°''?; 
r  Holmes'^65  Me.  195.  Against  such  forced  constructions  see  Nunez  ..  Dautel,  19 
WaU.  560 ';  Gillespie  v.  Mather,  10  Pa.  28. 
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or  any  equivalent  expression,  does  not  alter  the  character  of  the 
instrument,  (m)  ^ 

If  the  amount  is  expressed  in  the  usual  way,  by  figures  in  the 
corner  or  at  the  bottom,  and  is  also  written  in  words  in  the  body 
of  the  note,  the  written  words  not  only  prevail  over  the  written 
figures,  but  are  said  to  do  this  so  conclusively,  that  evidence  is 
not  admissible  to  show  that  the  figures  were  right,  and  that  the 
words  were  omitted  by  mistake  from  the  body  of  the  note,  (n) 

Usually  bills  and  notes  express  the  consideration  by  saying 
"  for  value  received ;  "  but  where  this  is  not  expressed,  it  is 
implied  by  law,  both  as  to  the  makers  and  the  acceptors  or 
indorsers  of  negotiable  bills  and  notes,  and  this  presumption  must 
be  rebutted  by  evidence  if  the  defence  rests  on  want  of 
*  250  *  consideration,  (o)  ^  And  the  presumption  is  so  far  rebutted 
as  to  cast  the  burden  of  proof  on  the  holder,  by  evidence 
making  the  consideration  doubtful,  (y)  The  defence  of  illegal 
consideration  is  not  generally  valid  if  it  be  not  illegal  in  the  State 
where  the  note  is  payable  and  the  action  brought,  (pp)  But  as 
to  the  question  of  usury,  the  note  is  governed  by  the  laws  of 
the  State  where  it  was  made,  {pq) 

To  a  note  there  need  be  but  two  original  parties,  a  maker  and 
a  payee ;  and  these  must  be  sufficiently  certain.  Thus,  no  action 
can  be  maintained  on  a  note  payable  "  to  the  heirs,  executors,  or 
assigns  of  A."(q)  To  a  bill  there  are  three  parties,  drawer, 
drawee,  and  payee.  The  drawee  is  not  bound  until  acceptance ; 
and  then  having  become  the  acceptor,  he  is  regarded  as  primarily 
the    promisor,    and    the    drawer    only   collaterally ;  (r)    and    the 

(m)  Wheatleyv.  Strobe,  12  Cal.  92.  (p)  Delano    i..   Bartlett,  6  Cush.  364. 

(n)  Saim(.ler.son  v.  Piper,  5  Bing.  N.  C.  But  see  Fitch  v.  Kedding,  4  Sandf.  130. 
425  ;   Rilej'  o.  Uiukeus,  19  111.  30  ;   Payne  {pp)  Backman   v.  .Jenks,  55  Barb.  468. 

V.  Clark,  19   JIo.   152;   Mears  r.  Graliam,  { /iq)   Hull  v.  Augustine.  23  Wis.  383. 

23  Neb.  728.     And  see  (iarr;ird  i).  Lewis,  (q)   Bennington     ;■.    Binsmore,  2  Gill, 

10  Q.  B.  D.  30;   Smith  u.  Smith,   1  R.  1.  348.      Sec  also  as  to  necessary  certainty 

■''9S-  of  the  payee,  Cowie  r.  Stirling'  6  E.  &  B. 

(o)     Hatch  c.  Trayes,   1 1  A.  &  E.  702  ;  333. 
Grant    n.  Da  Costa,  3    U.    &  Scl.  351  ;  (>■)  Attenborough     v.    M.ackenzie,    36 

Benjamin    ».   Tillman,    2  McLean,  213  ;  E.   L.  &  E.   562  ;  Blair  v.  Bank  of  Ten 

Bristol  !>,  Warner,  19  Conn.  7;   Poplewell  ne.ssee,    U    Humph.    84.     Bnt   a   drawee 

V.  Wilson,  1  Stra.  264  ;  Lines  v.  Smith,  4  who  is  only  an  accommodation  accentor, 
Fla.  47  ;  Clark  ,..  Scbuciikr,  17  Mo.  295. 

'  Thus  "  On  demand,  with  interest,  please  pay  .1.  S.  or  order,  fifty-five  dollars,"  is 
a  promissory  note.     Almy  v.  Winsiow,  126  Mass.42.  —  K. 

2  A  reference  to  the  consideration  in  a  note  does  not  affect  its  negotiability.  Clanin 
V.  Esterly  Co.  118  Ind.  373  ;  Siegel  v.  Chicago  Bank,  131  111,  569  ;  Taylor  i\  Curry,  109 
Mass.  36 ;  Collins  r.  Bradbury,  64  Me.  37  ;  Hillstrom  u.  Anderson,  49  Northwestern 
Kep.  187  (Minn.)  ;  (larrett  r.  Interstate  Bank,  79  Tex.  133.  In  Mi.ssouri,  by  statute, 
the  words  "  for  value  received  "  must  be  inserted,  to  make  a  note  negotiable.  Bailev 
V.  Smock,  61  Mo.  213.  ^ 
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drawer  is  therefore  liable   in  very  much   the  same  way  as  the 
indorser  of  a  note.     And  as  with  a  note  so  with  a  bill  of  exchange 
the  payee  must  be  sufficiently  certain,  that  is,  a  person  capable 
ot  being  ascertained  at  the  time  the  instrument  is  drawn.  (s)i 

So  too  the  payer  should  be  certain ;  and  generally  if  one  who 
is  guardian  or  trustee  or  the  holder  of  some  office,  signs  with  his 
name,  adding  thereto  the  name  of  his  function  or  office,  with 
intent  to  make  himself  liable  only  in  that  capacity,  such  addition 
will  generally  be  held  only  as  words  of  description,  and  he  will 
be  personally  liable  on  the  note,  (ss)  This  question  has  been  con- 
sidered m  the  chapter  on  Agents,  and  the  section  on  the  Signature 
of  an  Agent. 

If  the  payee  be  a  fictitious  person,  an  innocent  indorsee  may 
sue  the  drawer  or  maker ;  but  as  to  the  acceptor  it  has  been  held 
that  he  is  answerable  only  if  he  knew  that  the  payee  was  fic- 
titious.    But  we  should  have  some  doubts  of  this,  {t)  ^ 

Where  instruments  are  not  negotiable,  third  parties  may  become 
interested ;  but,  if  they  are  to  be  regarded  as  new  parties  at  all, 
it  is  only  with  much  qualification. 

is  but  a  surety  for  the  drawer  for  most  (ss)  Foster  w.  Fuller,  6  Mass.  58;  Fiske 

purposes.     Parks  i>.  Ingram,  2  Foster  (N.  i^.  Eldridge,  12  Gray,  474. 
H.),  283;  Steman  v.  Harrison,  42  Penn.  (t)  Collis   v.  Emett,    1    H.    Bl.    313; 

St  49.  IVIunet   ...   Gibson,    3    T.    R.    481.      See 

(s)  Yates  r.  Nash,  98  Eng.  C.  L.  581 ;  Stevens  v.  Strang,  2  Sandf.  138. 
1  Parsons,  Notes  and  Bills,  61. 

1  A  note  payable  to  "  the  secretary  for  the  time  being  "  of  an  as.sociation  has  been 
held  not  to  designate  the  payee  with  sufficient  certainty.  Cowie  v.  .stirliijg,  6  E.  &  B. 
333.  And  see  Yates  v.  Nash,  8  C.  B.  n.  s.  581 ;  King  v.  Box,  6  Taunt.  325.  So  a  note 
to  "  J.  P.  Treasurer,  or  his  successor."  Patton  v  Melville,  21  Up.  Can.  Q.  B.  263. 
But  similar  notes  were  sustained  in  Tainter  v.  Winter,  53  Me.  348 ;  McIJonald  i: 
Laughlin,  74  Me.  480;  Fisher  v.  Ellis,  3  Pick.  321.  A  note  made  payalile  to  "the 
trustees  of  Wesleyan  Chapel  or  their  treasurer  for  the  time  being  "  is  sufficiently  cer- 
tain, the  trustees  being  the  payees  and  the  treasurer  merely  their  agent  to  receive 
payment.  Holmes  v.  Jaques,  L.  R.  1  Q.  B.  376 :  Noxon  v.  Smith,  127  Mass.  489.  And 
notes  made  payable  to  an  oificer  of  a  corporation  by  the  name  of  his  office,  as  to  the 
"  Cashier  of  The  First  Bank,"  have  been  held  negotiable,  though  the  person  holding 
the  office  might  change,  as  being  payable  to  the  corporation  itself  by  the  name  of  its 
officer.  Nave  v.  Hadley,  74  Ind.  155  ;  Nave  v.  First  Nat.  Bank,  87  Ind.  204  ;  First 
Nat.  Bank  v.  Hall,  44  N.  Y.  395.  A  note  payable  to  "  A  or  B "  is  uncertain. 
Blanckenhagen  v.  Blundell,  2  B.  &  Aid.  417  ;  Carpenter  v.  Farnsworth,  106  Mass.  561. 
But  now  in  England  a  note  may  be  made  payable  to  two  or  more  persons  alternatively 
or  to  the  holder  of  an  office  for  the  time  being.     Bills  of  Exchange  Act,  §  7,  (2). 

A  note  payable  to  the  "estate  of  A  "  is  in  effect  payable  to  his  personal  representa- 
tives, an3  as  it  is  enough  to  describe  the  payee  without  naming  him,  is  good  in  form. 
M'Kinney  v.  Harter,  7  Blackf.  385;  Shaw  v.  Smith,  150  Ma.ss.  166;  Peltier  v.  Babil- 
lion,  45  Mich.  384.  Contra  Tittle  i-.  Thomas,  30  Miss.  122;  Lyon  v.  Marshall,  11 
Barb.  241. 

2  In  Bank  of  England  v.  Vagliano,  22  Q.  B.  D.  103 ;  23  Q.  B.  D.  243  (C.  A.),  [1891 ) 
App.  Cas.  107,  the  defendants'  clerk  G.  forged  letters  of  advice  and  bills  of  exchange, 
writing  the  letters  and  drawing  the  bills  in  the  name  of  a  customer  who  had  unlimited 
credit.  G.  was  able  by  his  position  to  have  the  forged  letters  and  bills  put  before  one 
of  the  defendants  who,  believing  them  to  be  genuine,  accepted  the  bills,  which  were  all 
pavable  to  P.  &  Co.,  an  actual  firm  well  known  to  the  defendants.     G.  secured  the  bills 
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SECTION  III. 

WHO    MAY    INDOESE. 

Only  negotiable  paper  can  be  indorsed,  in  the  technical  and 
legal  sense  of  this  word ;  and  an  indorsement  can  be  made  only 
by  the  original  payee  or  by  some  one  who  is  made  payee  by 
indorsement  to  him.  But  not  unfrequently  a  stranger  to  the  note 
writes  his  name  on  the  back,  and  then  the  question  arises  what 
is  his  relation  to  the  note.  On  this  point  we  have  already  stated 
that  there  is  a  singular  diversity  in  the  decisions  of  different 
States.  1     In  some  he  is  held  as  a  joint  promisor  or  surety,  itt)'^ 

(tt)  In  ^[assa^.•llusetts,  Baker  v.  Brigga,  v.  Phillips,  7  Gray,  284  ;  Draper  r.  Weld, 
8  Pick.  122,  1.30;  Teiuiy  i\  Prince,  4  id.  1.3  id.  .'580;  Union  Bank  v  Willis,  8  Met. 
385;  Austin  v.  Boyd,  24  id.  64;  Hawkes     504.     In  tliis  last  case  the  previous  cases 

when  accepted,  wrote  an  indorsement  in  the  name  of  P.  &  Co.,  and  di.scounted  them 
with  the  plaintiff  hank,  whicli  debited  the  amount  of  the  bills  to  the  defendants' 
account.  It  was  held  by  the  House  of  Lords,  reversing  the  decision  of  both  courts 
below,  that  the  defendants  were  liable  on  their  acceptances,  and  the  bank  might  charge 
them  with  the  bills. 

In  Shipman  v.  Bank  of  New  York,  126  X.  Y.  318,  the  plaintiffs,  a  firm  nf  lawyers, 
having  a  real  estate  department,  received  money  from  clients  and  invested  it  in  mort- 
gages. A  clerk,  B.,  had  charge  of  this  business  B.  made  fictitious  mortgages,  which 
he  delivered  to  the  lenders,  and  in  accordance  with  data  furnished  by  B.,  the  cashier  of 
the  firm  ^vrote  checks  payable  to  the  order  of  the  supposed  borrower,  and  a  member 
of  the  firm  tlicn  signed  them.  Some  of  the  payees  named  were  real  persons,  some 
were  not.  B.,  ha\ing  obtained  possession  of  the  checks,  indorsed  the  name  of  the 
payee  named  iji  each  case,  and  the  defendant  bank  paid  them  and  deljited  the  firm's 
account  with  the  amount  of  them.  It  was  held  that  the  bank  was  not  discharged 
by  such  payment. 

In  England,  the  Bills  of  Exchange  Act  §  7  (3)  provides  that  "  where  the  payee  is  a 
fictitious  or  non-existing  person  the  bill  may  be  treateil  as  payable  to  licarcr." 

In  New  York,  by  statute,  notes  made  payable  to  the  order  of  a  fictitious  person  have, 
if  negotiatcil  by  the  maker, the  same  validity  '.'as  against  the  maker,  and  all  persons 
having  knowledge  of  the  facts  as  if  payable  to  bearer."     1  1!.  S    768. 

In  Armstrong  r.  National  Bank,  46  Ohio  St.  512,  the  plaintiff  drew  a  check  on  the 
defendant  bank  pa)  .able  to  the  order  of  B.,  and  delivered  it  to  6.  in  exchange  for  a 
note  purporting  to  be  made  by  B,,  whose  agent  G.  represented  himself  to  be.  B.  was 
a  fictitiuus  jjersou,  and  G.,  after  writing  B.'s  name  on  the  back  of  the  clieck,  collected 
the  amount  from  the  defendant.  Heid,  that  the  defendant  could  not  charge  the  plain- 
tiff's account  with  the  amount  of  the  check,  cf.  Blodgett  i;.  Jackson,  40  N.  H.  21  : 
Bull's  Head  Bank  i.  iMcFeeters,  41  N.  Y.  Super.  215. 

If  the  drawer  or  maker  of  a  bill  or  note  intends  to  make  it  payable  to  a  particular 
person,  who  is  impersonating  another,  and  the  bill  or  note  is  drawn  pavable  to  him  in 
his  assumed  name,  he  may  by  indorsing  his  assumed  name  transfer  'title.  Emporia 
Nat.  Bank  v.  Shotwell,  35  Kan.  360;  Robertson  /■.  Coleman,  141  Mass.  231.  See  also 
Dodge  V.  Nat.  Exchange  Bank,  20  Oliio  St.  234,  30  Ohio  St.  1. 

^  See  note  1,  antti  *  245. 

2  But  the  rule  of  Union  Bank  v.  Willis,  .<i«/)ra,  does  not  apply  where  the  note  is 
payable  to  the  maker's  own  order,  and  there  can  be  only  a  promise  to  pay  such  per- 
son, as  the  maker  himself  makes  the  bearer  or  indorsee,' Stoddard  r.  Peniaiman,  \Qi 
Mass.  366,  37(1 ;  or  if  when  negotiated  the  maker's  name  appears  first  on  the  back  of 
the  note,  Dubois  v.  Mason,  127  Mass.  37.  —  K. 
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in  others  as  a  guarantor,  {tu)  in  others  as  an  indorser.  (tv)  In 
most  of  the  States  the  effect  of  such  indorsement  depends  on  the 
intention  of  the  parties,  which  may  be  shown  by  evidence ;  {tw) 


on  this  subject  in  Massachusetts  are 
carefully  reviewed.  Maine,  Irish  v.  Cut- 
ter, 31  Me.  536;  Leouard  v.  Wildes,  36 
id.  265 ;  Malbon  c.  Southard,  id.  147  ; 
Childs  V.  Wyiuan,  44  id.  433  ;  Adams  v. 
Hardy,  32  id.  339.  A'evmont,  Nash  v. 
Skinner,  12  Vt.  219 ;  Sylvester  v.  Dow- 
ner, 20  id.  355.  New  Hampshire,  Martin 
V.  Boyd,  11  N.  H.  385.  Missouri,  Powell 
!'.  Thomas,  7  Mo.  440 ;  Lewis  v.  Harvey, 
18  id.  74 ;  Perry  v.  Barret,  id.  140  ; 
Schneider  v.  Schiffman,  20  id.  571. 
South  Carolina,  Stoney  v.  Beaubien,  2 
McMuUen,  313  ;  Baker  v.  Scott,  5  Rich. 
305 ;  Carpenter  v.  Oaks,  10  id.  17.  In 
Louisiana,  such  party  is  regarded  as  a 
surety.  McGuite  v.  Bosworth,  1  La.  An. 
248  ;"  Penny  v.  Parham,  id.  274.  The 
principle  upon  which  one  not  the  payee 
signing  negotiable  paper  in  blank  upon 
the  back  of  it  is  charged  as  a  promisor, 
if  he  does  this  at  the  time  the  note  is 
made,  is  stated  by  Mr.  Justice  Parker, 
in  Moies  v.  Bird,  11  Mass.  436,  440. 

(ta)  As  in  Illinois,  Webster  f. Cobb,  17 
111.  459  ;  Klein  v.  Currier,  14  id.  237  ;  Car- 
roll I'.  Weld,  13  id.  682  ;  Camden  v.  Mc- 
Koy,  3  Scam.  437 ;  Cushman  v.  Dement, 
id.  "497;  Smith  v.  Finch,  2  id.  321.  In 
Ohio,  Robinson  v.  Abell,  17  Ohio,  36; 
Greenough  v.  Smead,  3  Ohio  St.  415.  In 
Kansas,  Pirman  v.  Blood,  2  Kan,  496.  In 
Texas,  Carr  v.  Rowland,  14  Tex.  275; 
Cook  V.  Southwick,  9  id.  615.  In  Vir- 
ginia, Watson  V.  Hurt,  6  Gratt.  633.  In 
Connecticut,  Clark  v.  Merriam,  25  Conn. 
576;  Beckwith  o.  Angell,  6  id.  315;  Per- 
kins V.  Catlin,  11  id.  213;  Ranson  a. 
Sherwood,  26  id.  437.  These  cases  in 
Connecticut  hold  that  such  indorsement 
in  blank  prima  facie  implies  a  contract  on 
the  part  of  the  indorser  that  the  note  is 
due  and  payable  according  to  its  tenor, 
that  the  maker  shall  be  of  ability  to  pay 
it  when  it  comes  to  maturity,  and  that  it 
is  collectible  by  the  use  of  due  diligence. 
In  Pennsylvania,  it  is  held,  that,  where  a 
negotiable  note  is  indorsed  by  one  not  a 
party  to  it,  the  presumption  from  the  pa- 
per is,  that  he  indorsed  as  second  in- 
dorser for  the  accommodation  of  the  prior 
parties,  and  no  liability  would  attach  to 
him  so  long  as  the  note  remains  in  the 
hands  of  the  payee;  but  when  made  at 
the  request  of  the  payee,  who  acts  upon 
the  faith  of  it,  it  imparts  a  guaranty. 
SchoEenberger  v.  Nehf,  28  Penn.  St.  189. 
The  rule  adopted  in  Ohio  differs  from 
that  which  prevails  in  Massachusetts  m 
this,  that  in  the  former  State  a  stranger 


indorsing  in  blank  is  presumed  to  be  a 
guarantor;  in  the  latter  State  he  is  pre- 
sumed to  be  an  original  promisor.  But 
in  Ohio  such  person  may  be  charged  as 
maker  upon  proof  that  his  indorsement 
was  made  at  the  time  of  execution  by 
the  other  party,  or  if  afterward,  that  it 
was  in  pursuance  of  an  agreement  or  in- 
tention that  he  should  become  responsi- 
ble from  the  date  of  the  execution.  In 
Massachusetts,  the  indorsement  is  pre- 
sumed to  have  been  made  at  the  time  of 
the  execution  of  the  note;  so  that  the 
difference  in  fact  is  only  one  as  to  the 
presumption  of  the  time  of  the  indorse- 
ment, though  it  has  not  been  so  stated  in 
the  Ohio  decision.  See  Greenough  v. 
Smead,  supra. 

{tv)  As  in  New  York,  Spies  v.  Gilmore, 
1  Comst.  321 ;  Ellis  v.  Brown,  6  Barb. 
282 ;  Waterbury  v.  Smclair,  26  id.  455  ; 
Cottrell  V.  Conklin,  4  Duer,  45.  These 
decisions  overrule  the  earlier  ones  in  this 
State,  holding  such  indorser  liable  as  an 
original  promisor.  See  Herrick  v.  Car- 
man, 12  Johns.  159;  Campbell  v.  Butler, 
14  id.  349.  In  Indiana,  Vvells  v.  Jackson, 
6  Blackf .  40 ;  Cecil  v.  Mix,  6  Ind.  478 ; 
Vore  I'.  Hurst,  13  id.  551.  In  Tennessee, 
Camparree  v.  Brockway,-ll  Humph.  355  ; 
Clouston  V.  Barbiere,  4  Sneed,  336.  In 
Iowa,  Fear  v.  Dunlap,  1  Greene,  331.  In 
California,  such  part)^  is  called  a  guar- 
antor, but  his  liability  is  the  same  as  that 
of  an  indorser.  Riggs  v.  Waldo,  2  Cal. 
485 ;  Pierce  (;.  Kennedy,  5  id.  138.  Mis- 
sissippi, Jennings  v.  Thomas,  13  S.  &  M. 
617,  5  id.  627. 

(tw)  Clark  v.  Merriam,  25  Conn.  576  ; 
Schollenberger  v.  Nehf,  28  Penn.  St.  189; 
Carroll  v.  Weld,  13  HI.  682;  Cottrell  v. 
Conklin,  4  Duer,  45;  Lewis  v.  Harvey,  18 
Mo.  74;  Barrows  v.  Lane,  5  Vt.  161; 
Knapp  I).  Parker,  6  id.  642 ;  Sandford  v. 
Norton,  14  id.  228;  Flint  v.  Day,  9  id. 
345 ;  Sylvester  v.  Downer,  20  id.  355 ; 
Beckwith  v.  Angell,  6  Conn.  315;  Perkins 
I'.  Catlin,  11  id.  213;  Champion  w.  Grif- 
fith, 13  Ohio,  228;  Robinson  v.  Abell,  17 
id.  36 ;  Greenough  u,  Smead,  3  Ohio  St. 
415  :  Jennings  r.  Thomas,  13  S.  &  M.  617, 
5  id.  627 ;  Fear  v.  Dunlap,  1  Greene, 
Iowa,  331;  Patterson  ;•.  Todd,  18  Penn. 
St.  426.  This  question  is  discussed  at 
length  in  Perkins  v.  Catlin,  11  Conn,  213, 
by  Humtinqtm,  J.,  who  said:  "The  in- 
dorsement is  not  controlled  by  the  oral 
testimony,  but  completed  according  _  to 
the  manifest  intention  of  the  parties. 
The  evidence  is  offered  in  conformity 
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but  in  Massachusetts  the  presumption  that  he  intended  to  be  an 
original  promisor  seems  to  be  conclusive,  (tx) 

The  indorsement  of  a  bill  or  note  passes  no  property,  unless 
the  indorser  had  at  the  time  a  legal  property  in  the  note,  (u) 
*  251  *And  therefore  a  married  woman  cannot  at  common  law, 
indorse  a  note  made  payable  to  her  before  or  during  her 
coverture,  unless  by  force  of  some  statutory  provision,  (v)  ^  Nor 
does  the  property  in  a  note  pass  by  indorsement,  if  the  indorsee 
knew  at  the  time  he  received  it  that  the  indorser  had  no  right 
to  make  the  transfer,  (w)  A  party  receiving  a  bill  or  note  as 
agent,  or  for  any  particular  purpose,  and  exceeding  his  author- 
ity or  violating  his  duty,  may  nevertheless  pass  the  property 
in  the  note  to  a  bond  fide  holder.  («)     But  no  assignee,  even  for 


with  the  familiar  rule,  that  the  law  does 
not  imply  a  contract  where  an  express 
one  has  been'  made."  See  Cooke  v. 
Nathan,  1 6  Barb.  343 ;  and  the  remarks 
of  Waite,  J.,  in  Castle  o.  Candee,  16 
Conn.   223. 

(Ix)  Wright  V.  Morse,  9  Gray,  337. 
See  also  Essex  Co.  t>.  Edmands,  12  Gray, 
273. 

(ii)  Mead  U.Young,  4  T.R.  28.  In  this 
case  it  was  held  that  in  an  action  by  the 
indorsee  against  the  acceptor  of  a  bill  of 
exchange,  drawn  payable  to  "  A,  or  or- 
der," it  is  competent  for  the  defendant  to 
give  in  evidence  that  the  person  who  in- 
dorsed to  the  plaintiff  was  not  the  real 
payee,  thougli  he  be  of  the  same  name, 
and  though  there  be  no  addition  to  the 
name  of  the  payee  on  the  bill.  The  in- 
dorsement and  delivery  must  both  be 
made  by  the  person  then  having  the  legal 
interest  in  the  note  ;  and  if  a  note  is  in- 
dorsed by  the  payee,  and  retained  in  his 
possession,  and  after  his  death  is  deliv- 
ered by  his  executor  to  the  person  to 
whom  it  was  indorsed,  the  title  to  the 
note  is  not  thus  transferred.  Broraage  v. 
Lloyd,  1  Exch.  31 ;  Lloyd  v.  Howard,  1 
E.  L.  &  E.  227,  n. ;  Awde  o.  Dixon,  5  E. 
L.  &,  E.  512;  s.  c.  6  Exch.  869;  Brescott 
V.  Brinsley,  6  Gush.  233  ;  Clark  v.  Boyd, 
2  Hamm.  56;  Clark  v.  Sigourney,  17 
Conn.  511.  See  also  Bay  v.  Coddington, 
5  Johns.  Ch.  54 ;  Lawrence  v.  Stonington 
Bank,  6  Conn.  521. 

(d)  Savage  v.  King,  17  Me.  301.  See 
Barlow  v.  Bishop,  1  East,  432 ;  Common- 
wealth V.  Manley,  12  Pick.  173. 


(lo)  See  Roberts  v.  Eden,  1  B.  &  P. 
398  ;  Stoddard  ?'.  Kimball,  6  Cush.  470. 

(x)  Thus  where  the  drawer  of  a  bill 
of  exchange  which  had  been  accepted, 
wrote  his  name  across  the  back  of  it,  and 
delivered  it  to  A  to  get  it  discounted,  and 
A,  while  the  bill  v/as  yet  running,  de- 
posited it  with  B,  as  security  for  money 
advanced  to  himself,  bnt  without  any 
fraud  in  B,  this  was  held  to  be  a  valid  in- 
dorsement from  the  drawer  to  B.  Palnier 
V.  Richards,  1  E.  L.  &  E.  529.  In  this 
case,  Parke,  Baron,  said  :  "  I  think  this 
was  a  perfectly  good  indorsement  from 
Edwards  to  Tingey.  If  the  allegation  in 
the  declaration  were  that  there  had  been 
an  indorsement  of  this  bill  from  Edwards 
to  Brown,  it  would  be  a  question  of  fact 
whether  the  writing  of  Edwards's  name 
on  the  back  of  the  instrument,  accom- 
panied by  a  delivery  of  it  to  Brown, 
meant  to  transfer  the  property  in  the 
bill  to  him,  so  as  to  enable  him  to  in- 
dorse it  as  his  own,  or  merely  to  hand  it 
over  to  another  party.  As  to  the  case 
which  has  been  cited,  of  Lloyd  y.  How- 
ard, I  think  the  decision  there  was  per- 
fectly right,  and  an  authority  for  saying 
that  there  was  no  indorsement  from  Ed- 
wards to  Brown  ;  for  the  mere  writing  of 
a  man's  name  on  the  back  of  an  instru- 
ment is  not  enough  for  that  purpose ;  it 
is  only  one  act  towards  it ;  and  Lloyd  i'. 
Howard  shows  that  the  writing  the  name 
and  handing  the  instrument  to  a  third 
person,  without  any  intention  to  pass  the 
property  in  it  to  that  person,  is  insufficient 
to  constitute  an  indorsement  to  that  per- 


1  But  one  who  makes  a  note  payable  to  a  married  woman  is  estopped  to  deny  her 
capacity  to  indorse.  Smith  v.  iWarsack,  6  C.  B.  486;  Cowton  «.  Wickersham,  54  Pa. 
302,  304  ;  Castor  i-.  Peterson,  2  Wash.  204.  And,  in  general,  "  The  execution  of  a 
negotiable  note  estops  tlie  maker  to  deny  the  existing  capacity  of  the  payee  to  indorse 
the  paper."  Bigelow  on  Estoppel  (5th  ed.)  495;  Wolke  c.  Kuhne,  109  Ind.  313. 
270 


CH.    XVI.]  NOTES   AND   BILLS.  *  252 

*good  consideration,  can  hold  the  bill  or  note,  if  he  knew  *252 
or  had  direct  and  sufficient  means  of  knowing  that  the 
transfer  of  the  same  to  him  was  wrongful  or  unauthorized.  The 
assignor  may  have  held  the  bill  or  note  by  indorsement  to  him ; 
and  as  an  indorsement  may  always  be  restricted  or  conditioned 
at  the  pleasure  of  the  indorser,  the  assignor  was  bound  to  obey 
such  restriction ;  and  an  assignee  by  indorsement,  who  knows 
that  the  indorsement  to  him  was  made  in  disregard  of  such 
restriction,  has  no  property  in  the  bill  or  note,  {y)  If  a  negotiable 
bill  or  note  be  indorsed  for  consideration,  so  that  the  whole  prop- 
erty passes  to  the  indorsee,  its  negotiable  quality  passes  with  it ; 
and  it  may  be  doubted  whether  this  negotiability  can  be  restrained 
by  the  indorsement.  (2)  But  where  the  indorsement  is  without  con- 
sideration, and  is  intended  merely  to  give  the  indorsee  authority 
to  receive  money  for  the  indorser,  there  the  restriction  operates ;  ^ 
and  if  such  indorsee  again  indorses  it  over,  the  second  indorsee 
cannot  hold  it,  because  the  first  indorsement  gave  him  notice  that 
the  first  indorsee  had  no  power  to  transfer  the  note,  (a) 

If  a  note  is  once  indorsed  in  blank  it  is  thereafter  transferable 
by  mere  delivery  so  long  as  the  indorsement  continues  blank,  and 

son.  But  if  a  man  writes  his  name  on  the  not  to  treat  him  as  owner  of  the  bill  him- 
back  of  a  bill  of  exchange  in  order  that  it  self,  no  property  passed  from  Edwards 
may  be  negotiated,  and  any  person  after-  to  him  ;  and  if  such  property  bad  been 
wards  receives  it  for  value,  it  does  not  lie  allefred,  the  case  of  Lloyd  v.  Howard 
in  the  indorser's  mouth  to  say  that  the  bill  would  apply.  But  that  decision  does  not 
was  not  indorsed  to  that  person ;  and  it  hold  with  respect  to  a  third  person  who 
has  been  the  established  rule  ever  since  received  it  from  the  agent  whom  Ed- 
the  ease  of  Collins  v.  Martin,  1  B.  &  P.  wards  intrusted  with  it,  and  who  has 
648  that  anv  person  who  thus  takes  a  bill  paid  value  for  it."  See  also  Marston  v. 
for  value  is  the  indorsee  of  it.  I  think  Allen,  8  M.  &  W.  494 ;  Andrews  ":^^''\< 
that  Edwards,  by  putting  his  name  on  the  16  Barb.  633  ;  Smith  «.  Braine  3  E.  L__& 
back  of  this  biU,  and  putting  it  into  the  E.  379  ;  Moody  ..  Threlkeld,  13  Ga.  55o ; 
hands  of  his  agent,  with  authority  to  repre-  Stoddard  v  Kimball,  6  Gush  *69_ 
sent  him,  who  hands  it  over  to  a  third  (,/)  Anchor  «.  Bank  of  England,  Dougl 
party,  ought  not  to  be  permitted  to  say  637  ;  Sigourne^'  y  Lloyd,  8  B  &  C.  622 
Fhat^he  did  not  indorse 'it  to  any  person  s.  c.  3  Mo.  &  P  229  5  B.ng.  525  ;  Robert 
who  took  it  for  value  from  his  agent.  The  sonj;.  Kensington  4Taunt^30.  See  also 
question,  therefore,  here  is,  whether,  there  Bolton  v.  Puller,  1  R  &  ^-539  Rams- 
being  no  proof  of  any  fraud  in  Tingey,  he  bottom  «.  Cator,  1  Stark.  228 ,  Savage  v. 
may  not  be  considered  a  holder  of  the  bill,  Aldren  2  Stark.  232 
and  Edwards,  as  having  indorsed  it  to  (z)  See  an(e,  P- *  f^- 
him.  The  case  is  distinguishable  from  (a)  Edie  r.  East  lud  a  Co.  2  Burr. 
Ll?vd  V.  Howard  in  this,  that  if  this  bill  1216,  per  Wilmot,  J;  Wilson  ".Holmes, 
were  indorsed  to  Brown  solely  with  the  5  M^s.  543  ;  Power  ..  F.nme,  4  Call,  411, 
view  to  enable  him  to  pass  it  away,  and  per  tloane,  J. 

1  Thus  an  indorsement  "for  collection"  i^^eld  to  transfer  a  bare  legal  title  onty 

Butehers'  &  Drovers'  Bank'.,  Hubbell,  117  N.Y.  384.     See  also  St.  Louis,  &c.  Ry.Co. 
V.  Johnston,  133  U.  S.  566. 
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its  negotiability  cannot  be  restricted  by  subsequent  special 
indorsements,  but  the  holder  may  strike  them  all  out  and  recover 
under  the  blank  indorsement,  by  filling  that  so  as  to  make  the 
note  payable  to  himself.  (6)  Where  one  has  acquired  a  bill  by 
indorsement,  bond  fide.,  he  may  hold  it  and  recover  upon  it, 
although  earlier  parties  knew  that  it  was  transferred  wrongfully 
or  without  authority,  (c) 

*  253        *  If  a  negotiable  bill  or  note  which  is  open  to  any  defence 

that  can  be  made  only  against  a  holder  with  knowledge 
or  notice,  pass  by  indorsement,  for  consideration,  to  a  holder 
without  knowledge  or  notice,  against  whom  the  defence  cannot 
be  made,  and  this  holder  indorse  it  over  for  consideration  to  a 
party  who  has  knowledge  or  notice  of  the  defence,  such  indorsee 
may  nevertheless  recover  on  the  note,  because  he  stands  on  the 
right  of  his  indorser.  The  party  bound  to  pay  it  to  the  holder 
without  notice  is  not  injured  by  being  bound  to  pay  it  to  his 
indorsee ;  and  the  innocent  holder  has  not  only  the  right  of 
enforcing  payment,  but  of  transferring  the  note  by  indorsement; 
and  with  it  all  his  rights,  (d) 

No  party  can  be  at  once  plaintiff  and  defendant ;  hence  a  firm 
which  is  promisee  of  a  note,  cannot  sue  a  firm  that  is  promisor, 
if  any  person  is  a  member  of  both  firms ;  and  a  note  signed  by 
several  makers  and  payable  to  one  of  them,  cannot  be  sued  by 
him.  But  if  any  such  note  passes  by  indorsement  into  the  hands 
of  a  third  party,  he  may  sue  all  the  parties  to  the  note,  (e) 

Any  person  may  accept  or  indorse  a  bill,  or  sign  or  indorse  a 
note,  as  agent  for  another ;  and  the  principal  is  held  and  not  the 
agent,  if  there  was  sufficient  authority  for  the  act,  and  the  act 
itself  was  properly  done.  A  general  authority  to  transact  busi- 
ness, however  wide  in  its  terms,  is  seldom  construed  to  include 
the  power  of  making  or  indorsing  negotiable  paper,  (ee)  But  an 
authority  from  a  payee  to  indorse  a  note  payable  to  his  order,  is 
not  to  be  inferred  from  the  mere  act  of  delivery.  (/)     And  when 

(h)  Smith  i>.  Clarke,  1   Esp.  180,  Peake  or  equity  against  him  appearing   in   the 

Cas.  225,  per  Lord  Keni/on  ;  Mitchell  i.  case. 

Fuller,  15  Penn.  St  268.  (d)  Hascall  v.  Whitmore,  19  Me.  102; 

(c)  And  this  although  his  indorser  Thomas  v.  Newton,  2  C.  &  P.  606 ;  Solo- 
acquired  the  bill  or  note  by  fraud.  Salt-  mons  v.  Bank  of  England,  13  East,  135; 
marsh  v.  Tuthill,  13  Ala.  390.  See  also  Smith  ('.  Hiscock,  14  Me.  449 ;  Chalmers 
Haly  u.  Lane,  2  Atk,  181,  where  Lord  w.  Lanion,  1  Camp.  383. 
Hardwicke  is  reported  to  have  said:  (e)  Heywood  u.  Wingate,  14  N.  H.  73; 
I'  Where  there  is  a  negotiable  note,  and  See  ante,  p.  *165. 

it  comes  into   t1ie   hand.s   of   a   third  or  {ee)  Lawrence    v.    Gebhard,   41    Barb. 

fourth    indorsee,    though    some    of    the  575,    is     an     interesting     case     on     this 

former  indorsees  might  not  pay  a  vain-  question. 

able  consideration,  yet  if  the  last  indorsee  (/')  Harrop  v.  Fisher,  100  Eng.  C.  L. 

gave  money  for  it,  it  is  a  good  note  as  to  196';  3.  c.  10  J.  Scott,  196. 
him,  unless  there  should  be  some   fraud 
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authorized  the  agent  should  show  uaequivocally  that  he  acts  only 
as  agent,  if  he  intends  not  to  bind  himself ;  and  he  seems  to  be 
held  to  this  obligation  more  strictly  in  England,  {g)  than  in  this 
country.  Qi) 


♦SECTION   IV.  *254 

OF   INDORSEMENT   AFTER   MATURITY. 

Notes  and  bills  are  usually  transferred  by  indorsement  before 
thjey  are  due.  But  they  may  be  so  transferred  after  they  are  due, 
and  before  they  are  paid.  There  is,  however,  a  very  important 
difference  between  the  effect  of  the  transfer  of  a  bill  or  note  before 
its  maturity,  and  that  of  such  transfer  when  the  bill  or  note  is 
overdue.  The  bond  fide  holder  of  a  note  by  indorsement  before 
maturity  takes  it  subject  to  no  equities  existing  between  his 
assignor  and  the  promisor  which  are  not  indicated  on  the  face  of 
the  note,  {i)  and  to  none  which  do  not  exist  at  the  time  of  the 
transfer.  (/)  It  was  once  much  questioned  whether  he  who 
received  a  note  under  circumstances  of  suspicion  was  not  bound 
to  ascertain  for  himself,  and  at  his  own  peril,  that  the  note  came 
rightfully  into  his  hands ;  and  therefore  a  promisor  might  defend 
against  the  note,  by  showing  that  he  had  lost  it,  or  that  it  was 
stolen  from  him,  or  by  any  other  similar  defence,  showing  also 
that  this  might  have  been  ascertained  by  the  holder  before  receiv- 
ing the  note.  (^)     But  the  weight  of  recent  authority  is  in  favor 

{g)  NichoUs  v.  Diamond,  24  E.  L.  &  E.  ing  the  night,  and  taken  to  the  office  of  a 

403  ;  Mare  o.  Charle.s,  34  E.  L.  &  E.  138  ;  discount   broker   early   in    the  following 

8.  c.  5  E.  &  B.  978.  morning  by  a  person  whose  features  were 

(h)  Hicks  !).  Hinde,  9  Barb.  528 ;   Bab-  known,  but  whose  name  was  unknown  to 

cock  V.  Beman,  1   Kern,  200 ;  De  Witt  v.  the  broker,  and  the  latter,  being  satisfied 

Walton,  5  Seld.  571.     See  ante,  p.  *  52.  with  the  name  of  the  acceptor,  discounted 

(0  Brown  v.  Davies,  3  T.  R.  82,  per  the  bill,  according  to  his  usual  practice, 
BuUer,J.;  Hall  v.  Wilson,  16  Barb.  548;  without  making  any  inquiry  of  the  per- 
Fletcher  v.  Gushee,  32  Me.  587  ;  Walker  son  who  brought  it ;  it  was  held  that,  in 
V.  Davis,  33  id.  516;  Gwynn  v.  Lee,  9  an  action  on  the  bill  by  the  broker  against 
Gill,  138;  Kohlman  v.  Ludwig,  5  La.  the  acceptor,  the  jury  were  properly  di- 
An.  33.  And  the  doctrine  of  lis  pendens  rected  to  find  a  verdict  for  the  defendant, 
is  that  whoever  purchases  property  which  if  they  thought  that  the  plaintiff  had 
is  at  that  time  in  litigation,  takes  it  sub-  taken  the  bill  under  circumstances  which 
ject  to  any  decree  or  judgment  made  in  ought  to  have  excited  the  suspicion  of  a 
respect  to  it  in  the  pending  suit,  is  held  prudent  and  careful  man ;  and  they  hav- 
not  to  apply  to  negotiable  notes.  Wins-  ing  found  for  the  defendant,  the  court  re- 
ton  V.  Westfeldt,  22  Ala.  760.  fused   to  disturb  the   verdict.     Down   v. 

(i)  Furniss  v.  Gilchrist,  1  Sandf.  53.  Hailing,  4  B.  &  C.  330  ;  Smith  v.  Mec.  & 

(k)  In  Gill  0.  Cubitt,  3  B.  &  C.  466,  Tran.  Bk.  6  La.  An.  610. 
where  a  bill  of  exchange  was  stolen  dur- 
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of  the  rule  that  such  holder  is  entitled  to  the  benefit  of  the 
*  255    note,  unless  *  he  is  a  wilful  party  to  the  wrong  by  which 

it  comes  into  his  hands,  or,  perhaps,  has  been  guilty  of 
such  negligence  as  amounts  to  [clear  evidence  of  actual]  fraud ;  (I)  ^ 
for  even  gross  negligence  alone  would  not  deprive  him  of  his 
right,  (m)^  But  the  authorities  on  this  subject  are  not,  as  our 
note  will  show,  in  entire  agreement.  The  law  is  certainly  other- 
wise, however,  if  the  bill  or  note  were  transferred  to  him  when 
overdue,  (n)  It  comes  to  him  then  discredited ;  he  is  put  upon 
his  guard ;  and,  although  he  pays  a  full  consideration  for  it,  he 
receives  nothing  but  the  title  and  rights  of  his  assignor.  Such  a 
bill  or  note  can  no  longer  represent  a  distinct  and  definite  credit, 
or  money  to  be  paid  at  a  certain  period ;  and  as  it  no  longer 
answers  the  purpose  or  performs  the  functions  of  negotiable  paper, 
it  no  longer  shares  the  privileges  of  such  instruments.  And  it  is 
therefore  said  that  any  defence  which  might  be  made  against  the 
assignor  may  be  made  available  against  the  assignee ;  (o)    and 


(/)  Miller  v.  Race,  1  Bnrr.  452  ;  Law- 
son  V.  Weston,  4  Esp.  56 ;  Goodman  v. 
Harvey,  6  Xey.  &  M.  .372  ;  Cone  v.  Bald- 
win, 12  Pick.  545  ;  Matthews  v.  Poythress, 
4  Ga.  287  ;  Raphael  v.  Bank  of  England, 
3.3  E.  L.  &  E.  276,  17  C.  B.  161 ;  Magee 
V.  Badger,  30  Barb.  246.  See  contra,  Nut- 
ter V.  Stover,  48  Me.  163. 

(m)  "Gross  negligence  may  be  evi- 
dence of  mala  fides,  but  is  not  the  same 
thing.  We  have  shaken  off  the  last 
remnant  of  the  contrary  doctrine."  For 
Lord  Denman,  Goodman  v.  Harvey,  4  A. 
&  E.  870,  6  Nev.  &  M.  372.  It  is  a  ques- 
tion for  the  jury  whether  the  party  taking 
the  bill  was  guilty  of  bad  faith.  See 
Cunliffe  V.  Booth,  3  Bing.  N.  C.  821.  In 
Crook  V.  Jadis,  5  B.  &  Ad.  909,  Patteson, 
J.,  says  :  "  I  never  could  understand  what 
is  meant  by  a  party's  taking  a  bill  under 
circum.'itances  which  ought  to  have  ex- 
cited the  suspicion  of  a  prudent  man." 
But  the  authority  of  these  cases  is  de- 
nied in  Pringle  v.  Phillips,  5  Sandf.  157, 
and  an  opposite  doctrine  strongly  main- 
tained and  decided.  So  also  in  Roth  & 
Co.  V.  Colvin,  Allen  &  Co.  32  Vt.  125, 
where  the  law  i.s  fully  examined  by 
Poland,  J.,  and  the  doctrine  of  Gill  v. 
Cubitt  reaffirmed,  and  the  case  of  Pringle 
V.  Phillips  fully  approved.  And  see  Mer- 
riam  v.  Granite  Bank,  8  Gray,  254 ;   and 


Crosby  v.  Grant,  36  N.  H.  273 ;  Hall  i;. 
Hale,  8  Conn.  336  ;  Sandford  v.  Norton, 
14  Vt.  228;  Tutor  v.  Patton,  13  La.  213; 
Greneaux  ii.  Wheeler,  6  Tex.  515. 

(n)  Chalmers  u.  Lauion,  1  Camp.  383; 
Thomas  r.  Newton,  2  C.  &  P.  606 ;  Smith 
V.  Hiscock,  14  Me.  449;  Hascall  v.  Whit- 
more,  19  id.  102. 

(o)  Brown  u.  Davies,  3  T.  R.  80,  per 
Biiller,  J.  ;  Beek  v.  Robley,  I  II.  Bl.  89,  n. 
(d) ;  Howard  r.  Ames.  3  Met.  308  ;  Mac- 
kay  V.  Holland,  4  id.  69  ;  Potter  v.  Tyler, 
2  id.  58;  McNeil  v.  McDonald,  1  Hill 
(S.  C),  1  ;  Hosteller  v.  Bosh,  7  Ired.  Eq. 
39  ;  Connery  v.  Kendall,  5  La.  An.  515; 
Sawyer  o.  Hoovey,  id.  153;  Lancaster 
Bank  o.  Woodward,  18  Penn.  St.  357 ; 
Clay  V.  Cottrell,  id.  408.  —  The  burden  of 
proving,  however,  that  the  note  was  in- 
dorsed after  it  was  overdue,  in  order  to 
let  in  his  equities,  is  on  the  defendant; 
for  the  presumption  is  that  the  indorse- 
ment was  made  at  or  soon  after  the  date 
of  the  note,  or  at  least  before  its  maturity. 
Lewis  V.  Parker,  4  A.  &  E.  838  ;  New  Or- 
leans V.  Montgomery,  95  U.  S.  18;  Cook 
V.  Norwood,  106  111.  558;  Burnham  r. 
Wood,  8  N.  H.  334;  Burnham  v.  Web- 
ster, 19  Me.  232;  Ranger  i\  Carey,  1 
Met.  369;  Cain  v.  Spann,  1  McMulI. 
258;  Washburn  v.  Ramsdell,  17  Vt.  299. 
Contra  is  Clendenin    v.    Southerland,   31 


1  Thus  if  he  purposely  refrains  from  making  inquiries  because  he  suspects  some- 
thing may  be  wrong,  he  is  not  protected.     Daniel,  Negot.  Inst.  §  795  6 

The  numerous  cases  on  this  point,  showing  that  the  law  is  now  uniformly  as 
stated  m  the  text  m  England  and  in  this  country  except  in  Kentucky,  Tennessee,  and 
Vermont,  are  collected  in  Daniel,  Negot.  Inst.  §§  771-775 
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where  a  note  was  sold  and  delivered  before  maturity  but 
not  indorsed  until  after  maturity,  it  was  *  held  open  to  *  256 
the  same  defences  as  if  it  had  been  transferred  after  dis- 
honor, (p)  This  rule  has,  however,  this  important  qualification. 
It  is  said  by  high  authorities,  and  on  good  reason,  that  the 
defence  must  arise  from  the  note  itself,  or  the  transaction  in 
which  the  note  originated,  and  not  from  any  collateral 
matter,  (q)  ^ 


Ark.  20  (statutory).  —  And  this  burden 
is  not  discharged  by  proof  that  the  note 
was  transferred  and  delivered  to  the  plain- 
tiff before  it  was  dishonored,  but  was  not 
indorsed  until  afterwards.  Ranger  v. 
Carey,  1  Met.  369.  —  Suspicious  circum- 
stances, however,  may  rebut  this  presump- 
tion. Snyder  i'.  Riley,  6  Barr,  165 ;  Tams 
c.  Wav,  13  Penu.  St.  222. 

^p)"  Southard  v.  Porter,  43  N.  H.  239. 

(q)  Burrough  v.  Moss,  10  B.  &  C.  558  ; 
Whitehead  v.  Walker,  10  M.  &  W.  696; 
Carruthers  «.  West,  11  Q.  B.  143  ;  Hughes 
V.  Large,  2  Barr,  103 ;  Cumberland  Bank 
V.  Hann,  3  Harrison,  223;  Chandler  v. 
Drew,  6  N.  H.  469  ;  Robinson  v.  Lyman, 
10  Conn.  31  ;  Britton  v.  Bishop,  11  Vt. 
70 ;  Robertson  v.  Breedlove,  7  Port.  (Ala.) 
541 ;  Tuscumbia  R.  R.  Co.  u.  Rhodes,  8 
Ala.  206  ;  Tinsley  v.  Beall,  2  Ga.  134  ; 
Hankins  v.  Shoup,  2  Cart.  (Ind.)  342; 
McAlpin  !).  Wingard,  2  Rich.  L.  547 ; 
Oulds  V.  Harrison,  28  E.  L.  &  E.  524,  10 
Exch.  572;  Arnot  v.  Woodburn,  35  Mo. 
99;  Simpson  ;;.  Hall,  47  Conn.  418  ;  Elliott 
V.  Deason,  64  Ga.  63 ;  Eversole  v.  MauU,  50 
Md.  96  ;  Barnes  v.  McMullin,  78  Mo.  260 ; 
Trafford  v.  Hall,  7  R.  I.  104 ;  Woods  v. 


Viozca,  26  La.  An.  716 ;  Noyes  v.  Landon, 
59  Vt.  569 ;  Davis  v.  Miller,  14  Gratt.  8. 
In  [some  States,  however]  all  set-ofts  be- 
tween the  original  parties  existing  at  the 
time  of  the  transfer  of  the  title  are 
allowed.  Sargent  v.  Southgate,  5  Pick. 
312  ;  Nixon  v.  English,  3  McCord,  549  ; 
Perry  i'.  Mays,  2  Bailey,  354;  Cain  v. 
Spann,  1  McMull,  258  ;  Burnham  v. 
Tucker,  18  Me.  179;  Wood  v.  Warren,  19 
id  23;  Denning  v.  Gibson,  53  la.  517; 
Tuttle  V.  Wilson,  33  Minn.  423 ;  Edney  v. 
WiUis,  23  Neb.  56.  And  see  Ordiorue  v. 
Woodman,  39  N.  H.  544 ;  Cross  r.  Brown, 
51  N.  H.  486.  In  New  York,  the  point 
was  considered  doubtful  in  Miner  v.  Hoyt, 
4  HiD,  193,  197.— Of  these  States,  in 
Massachusetts,  at  least,  equities  arising 
between  the  original  parties  after  the 
transfer  of  title,  but  before  notice  to  the 
maker,  cannot  be  set  off  as  against  the 
indorsee.  Ranger  u.  Carey,  1  Met.  369 ; 
Baxter  v.  Little,  6  id.  7.  [But  in  Iowa 
and  Minnesota  all  set-offs  arising  before 
notice  of  the  transfer  may  be  set  up  by  the 
maker.  Denning  v.  Gibson,  Tuttle  v.  Wil- 
son, supra.] 


'  1  If  a  negotiable  instrument  payable  to  bearer  or  indorsed  in  blank  is  stolen  or 
lost  and  is  not  transferred  before  maturity  to  a  bona  fide  purchaser  for  value,  the 
original  owner  may  assert  his  title  against  any  subsequent  transferee,  the  mstrument 
becoming  after  maturity  like  an  ordinary  chattel,  to  which  a  thief  or  finder  cannot 
Cive  a  good  title.  Down  v.  Hailing,  4  B.  &  C.  330;  Vermilye  v.  Adams  Express  Co. 
21  Wall  138  ■  (But  see  Nat.  Bank  «.  Texas,  20  WaU.  72,  88 ; )  Gilbough  v.  Norfolk,  &c. 
R  R  Co  1  Hughes  C.  C.  410;  Von  Hoffman  v.  United  States,  18  Ct.  of  Claims,  386  ; 
Greenweil  v.  Haydon,  78  Ky.  332;  First  Nat.  Bank  «.  County  Commissioners  14 
Minn  77  •  Wvlie  v.  Speyer,  62  How.  Pr.  107  ;  Northampton  Nat.  Bank  v.  Kidder,  106 
N  Y  '221'-  Northampton  Nat.  Bank.  v.  Niles,  109  N.  Y.  628;  Texas  Banking  and  Ins. 
Co  u  Turnley  61  Tex.  365;  Arents  w.  Commonwealth,  18  Gratt.  750.  And  as  between 
the  original  mWer  and  a  Iiolder  after  maturity,  the  burden  is  on  the  latter  to  show 
that  the  thief  or  finder  transferred  the  instrument  before  maturity  to  him  or  some 
bona  fide  purchaser  for  value  without  notice,  under  ^^om  he  claims.  Hmckleyt-. 
Merchants^^Nat.  Bank,  131  Mass.  147  ;  Northampton  Nat.  Bank  «.  Kidder,  106  N  _Y^22L 
It  has  been  held  that  the  same  principle  is  apphcab  e  to  a  transfer  after  ma. 
turitv  by  an  agent  in  excess  of  his  authority.  Goggerly  v.  Cuthbert  2  B.  &  R 
N  R"  170-  Folevw  Smith,  6  Wall.  492;  Chase  v.  Whitmore,  68  Cal.  545,  Ihomas 
i  Kinsey  '8  Ga  421  ;  McCormick  v.  Williams,  54  la.  50;  Wood  v.  McKean,  64  la. 
6;  Towner  «  McClelland,  110  111.  542;  Bird  ,;.  Cockrem,  28  La  An.  70  Stern 
..  Germania  Nat.  Bank,  34  La.  An.  1119;   McKim  ,■.  King,  .8  M'l;^  502  ,   Church 
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Although  paper  negotiated  when  overdue  is  suhject  to  equitable 
defences,  yet  a  demand  must  be  made  on  the  acceptor  or  maker 
within  reasonable  time,  and  reasonable  notice  must  be  given  to 
an  indorser,  or  he  will  be  discharged,  (r) 

As  between  the  original  parties  to  negotiable  paper  the  consid- 

()■)  McKinney  v.  Crawford,  8  S.  &  R.  Brackett,  12  Mass.  465 ;  Field  v.  Nicker- 

351  ;  Dwight  v.  Emerson,  2  N.  H.   159,  son,  13  Mass.   138;  Berry  v.  Robinson,  9 

Patterson    o.   Todd,    18   Benn.    St.   426;  Johns.  121. 
Levy    u.  Drew,   14  Ark.  334;  Thayer  o. 

V.  Clapp,  47  :\rieh.  2.i7 ;   Emerson  v.  Crocker,  5  N.  H.  159  ;   Farrington  v.  Park  Bank, 
39  Barb.  645 ;  Osliorn  v.  McClelland,  43  Ohio  St  284 ;  Walker  v.  Wilson,  79  Tex.  185. 

But  in  a  few  cases  it  has  been  held,  and  it  would  seem  with  good  reason,  that  the 
original  owner  having  entrusted  his  agent  with  apparent  title  to  negotiable  paper 
cannot  assert  his  own  title  against  one  who  has  purchased  in  good  faith  from  the 
agent,  and  the  ground  for  estoppel  is  stronger  if  the  paper  was  already  overdue  when 
entrusted  to  the  agent.  Conuell  v.  Bliss,  52  Me.  476  ;  Eversole  v.  MauU,  50  Md.  95 ; 
Lee  V.  Turner,  89  Mo.  489 ;  Neuhoff  v.  O'Reilly,  93  Mo.  164. 

Whether  equities  (as  distinguished  from  detects  in  the  legal  title)  in  favor  of  prior 
holders,  or  of  persons  who  have  never  been  holders  of  or  parties  to  the  instrument, 
which  exist  at  or  arise  after  maturity,  affect  the  title  of  subsequent  bona  fide 
purchasers  for  value  without  notice  is  not  wholly  settled.  It  was  decided  in  the 
affirmative  in  In.  re  European  Bank,  L.  R.  5  Ch.  358;  Turner  n.  Ilnyle,  95  Mo.  337  ; 
Kernohan  u.  Durham,  48  Ohio  St.  1.  And  see  Wood  u.  Guarantee  Trust  Co.  128 
U.  S.  416.  But  the  legal  title  to  negotiable  paper  should  pass  after  maturity,  subject 
only  to  such  equities  as  might  reasonably  be  suspected  from  the  fact  that  the  paper  was 
overdue.  This  fact  would  give  rise  to  suspicion  that  the  obligors  have  some  reason 
for  resisting  payment,  and  the  transferee  should  therefore  take  subject  to  equitable 
defences  of  those  parties  ;  but  there  is  no  reason  to  suspect  that  tlie  title  of  a  holder 
of  overdue  paper  is  subject  to  a  secret  trust,  e.xpress  or  constructive,  and  it  was  held 
that  such  equities  do  not  follow  negotiable  paper  after  maturity  in  Crosby  v  Tanner, 
40  la.  136 ;  Blake  v.  Koons,  71  la.  356  ;  Hibernian  Bank  v.  Everman,  52  Miss.  500. 
And  see  Warren  v.  Haight,  65  N.  Y.  171  ;   Hill  v.  Shields,  81  N.  C.  250. 

Whether  the  maker  or  other  obligor  of  paper  who  innocently  pays  after  maturity 
a  holder  whose  right  to  the  instrument  could  be  defeated  for  any  of  the  reasons 
referred  to  in  this  note,  can  be  compelled  to  p.ay  again  the  original  owner  is  con- 
sidered only  in  Hinckley  v.  Union  Pacific  R.  H.  Co.  129  Mass.  52.  In  that  case 
overdue  coupons,  cut  from  stolen  bonds,  were  paid  by  the  defendant  to  one  who  in 
good  faith  purchased  the  bonds  after  the  maturity  of  the  coupons  in  question.  It  was 
held  tliat  the  defendant  must  pay  the  original  owner.  The  court  say  (p.  60)  :  "  It  ' 
is  an  elementary  principle  of  commercial  law  tliat  negotiable  paper  overdue  carries 
with  it,  on  its  very  face,  notice  of  defective  title  sufficient  to  put  tlie  transferee  on 
inquiry.  Although  the  application  of  the  simple  rule  to  payment  would  be  practically 
of  rare  f)crurrence,  since  notice  of  the  loss  or  stealing  would  be  given  in  almost  every 
case,  there  is  no  reason  why  a  distinction  should  be  made  in  this  respect  between 
transfer  and  payment.  .  .  .  After  maturity,  a  coupon,  like  any  other  negotiable 
security,  loses  the  protection  of  the  law  merchant,  and  becomes  a  mere  chose  in 
action.  There  is  no  presumption  of  law  that  the  jiarty  presenting  such  a  chose  in 
action  to  the  party  liable  to  pay  is  the  true  holder."  In  fact  notice  had  been  given 
to  the  defendant  so  that  the  sentences  quoted  were  but  a  dictum.  It  is  certainly 
imposing  a  great  hardship  on  the  oldigor  to  hold  him  liable  a  second  time  in  view 
of  the  facts  that  he  usually  cannot  tell  whether  there  has  been  a  transfer  after 
maturity,  and  is  obliged  to  pay  on  presentation  or  suffer  loss  of  credit.  No  one  need 
jiuicliase  an  overdue  note,  but  the  maker  is  bound  to  pay  it  when  overdue  as  fully 
as  on  the  day  of  maturity.  The  law  merchant  should,  therefore,  protect  him  as  fully 
when  he  pays  overdue  paper  as  it  does  when  he  pays  paper  at  maturity.  The  point, 
though  not  noticed  by  the  court,  was  involved  in  Cone  v.  Brown,  15  Rich.  262;  Lamb 
V.  Matthews,  41  Vt.  42.  See  also  King  v.  Fleece,  7  Heisk.  273 ;  in  all  of  which  cases 
the  payment  was  held  a  discharge,  and  the  English  Bills  of  Exchange  Act  also  appar- 
ently protects  payments  made  in  good  faith  after  maturity,  §  59,  (1). 
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eration  may  always  be  inquired  into;  and  so  it  may  as  between 
indorserand  indorsee,  (s)  But  an  action  by  an  indorsee  against 
the  maker  cannot  be  defeated  by  showing  that  no  consideration 
passed  to  the  maker  from  the  payee  and  indorser,  (t)  or  between 
any  remote  parties. 

A   distinction   of   this  kind  is  sometimes  made.     An 
indorsee  *  who  buys  a  note  for  less  than  its  face,  can  recover    *  257 
from  his  indorser  only  what  he  paid,  with  interest;  but 
may  recover  from  the  maker,  the  whole  amount  of  the  note.     This 
has  been  held  in  some  cases  in  New  York.  («)     See  on  this  subject 
the  chapter  on  Usury. 

On  the  ground  that  negotiable  paper  is  intended  only  for  busi- 
ness purposes,  and  has  its  peculiar  privileges  only  that  it  may 
more  perfectly  perform  this  function,  it  has  been  held  that  one 
who  takes  a  negotiable  note,  even  before  its  maturity,  but  only 
in  payment  of  or  as  security  for  an  antecedent  debt,  without 
giving  for  it  any  new  consideration,  does  not  take  it  in  the  way 
of  business,  and  is  not  a  lond  fide  holder ;  and  that  he  therefore 
holds  the  note  subject  to  all  equitable  defences.  This  doctrine 
rests  upon  adjudications  and  opinions  of  great  weight ;  but  it  is 
also  denied  by  very  high  authorities,  indeed  by  the  highest  in 
this  country,  the  Supreme  Court  of  the  United  States,  who  have 
decided  that  a  pre-existing  debt  of  itself,  and  without  any 
strengthening  circumstances,  is  of  itself  a  sufficient  considera- 
tion, (a)  But  it  has  nevertheless  been  held  since  that  decision,  by 
cpurts  entitled  to  great  respect,  that  the  doctrine  of  the  Supreme 
Court  is  erroneous  and  untenable.  It  must  be  admitted  that  the 
law  on  this  subject  is  in  a  very  unsettled  state ;  but  it  may  be 
supposed  that  in  this  country  the  authority  of  the  Supreme  Court 
will  generally  prevail.  ^ 

(s)  I)e  Bras   v.   Forbes,    1    Esp.    117;  311.     See   Klopp   &    Stump   t..  Lebanon 

Lickbarrow   ('.    Mason,   2   T.   E.   71,   per  Valley    Bank,    39    Penn.  St.   489,   as  to 

AshhursI,  J.;  Abbot  v.  Hendricks,  1  Man.  incompetency  of  indorser  as  a  witness  to 

&  6.  791  ;   Herrick  v.  Carman,  10  Johns,  impair  the  legal  effect  of  the  note  in  the 

224  ;  Hill  v.  Ely,  5  S.  &  B.  363  ;  Clement  hands  of  a  holder  to  whom  it  was  regu- 

V.  Reppard,  15  Penn.  St.  Ill  ;  Johnson  v.  larly  negotiated.     The  Supreme  Court  of 

Martinus,   4  Halst.    144 ;    Hill    c.  Buck-  Illinois  holds  that  a  statute  of  that  State 

minster,  5  Pick.  391 ;  Fisher  v.  Salmon,  permitting  the  defence  of  want  or  failure 

1  Cal.  413;    Fisher  v.   Leland,  4    Cnsh.  of  consideration,  has  changed  the  common 
456  ;  Bank  of  Tennessee   v.    Johnson,   1  law.     Oertel  v.  Schroeder,  48  111.  133. 
Swan,  217.     It  is  held  in  Starr  u.  Torrey,  (z)  Ingalls  v.  Lee,  9  Barb.  647  ;  Cram 

2  N.  J.  190,  that  failure  of  consideration  v.  Hendricks,  7  Wend,  569;  Rapelye  u. 
known  to  indorsee,  is  a  defence  in  a  suit  Anderson,  4  Hill  (N.  Y.),  472 ;  Youngs  o. 
by  him  against  maker.  Lee,  18  Barb.  187. 

(0  Perkins    v.  Challis,   1   N.  H    254  ;  (a)  Swift  v.  Tyson,  16  Pet.  19. 

Waterman   u.  Barratt,  4  Harring.  (Del.) 

1  It  is  universally  admitted  that  one  who  takes  negotiable  paper  in  absolute  pay- 
ment and  discharge  of  an  antecedent  debt  is  a  holder  for  value.     And  it  is  generally 
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*  258        *  It  has  been  held  that  a  note  indorsed  and  negotiated 

on  the  last  day  of  grace,  is  subject  to  the  same  defences  as 
if  indorsed  after  dishonor.  (&) 


SECTION   V. 

OF   ACCOMMODATION   PAPEK. 

A  party  may  be  willing  to  lend  his  credit  to  another,  when  he 
cannot  or  does  not  wish  to  lend  him  money.  He  does  this  by 
signing  or  indorsing  a  note  or  bill  without  consideration.  Such 
notes  or  bills  are  known  as  accommodation  paper. 

It  has  been  sometimes  said  that  the  defence  of  want  of  con- 
sideration is  valid  against  the  indorsee  when  the  indorsee  took 
the  paper  with  notice  of  the  want  of  consideration,  or  of  any  cir- 
cumstances which  would  have  avoided  the  note  in  the  hands 
of    the  indorser.  (m)     But    the    case   of    an  accommodation  note, 

(6)  Pine  !>.  Smith,  11  Gray,  38;  Crosby  (h)  Steers   u.   Lashley,    6    T.    R.    61; 

«.  Grant,  36  N.  H.  273.  Wyat  v.  Balmer,  2  Esp.  538 ;  Perkins  v. 

held  that  if  taken  in  conditional  payment  of  such  a  debt,  the  holder  is  a  purchaser  for 
value.  Poirier  v.  Morris,  1  W.  R.  349;  Currie  v.  Misa,  L.  R.  10  Ex.  153;  Swift  v. 
Tyson,  16  Pet.  19;  Reid  i-.  Bank  of  Mobile,  70  Ala.  199;  Tabor  v.  Merchants'  iSTat. 
Bank,  48  Ark.  454;  Wyman  v.  Colorado  Nat.  Bank,  5  Col.  30;  Roberts  v.  Hall,  37 
Conn.  205;  Townsend  v.  France.  2  Houst.  441  ;  Meadow  tj.  Bird,  22  Ga.  246  ;  Foy  v. 
Blackstone,  31  111.  538 ;  McKuight  v.  Kuisely,  25  Ind.  336  ;  Draper  v.  Cowles,  27  Kan. 
484;  Greenwell  v.  Haydon,  78  Ky.  332;  Malhinl  v.  Aillet,  6  La.  An.  93;  Norton  v. 
Wai'te,  20  Me.  175 ;  Cecil  Bank  n.  Heald,  25  .Md.  562  ;  Thatcher  v.  Pray,  113  Mass. 
291  ;  Stevenson  v.  Heyland,  U  Minn.  198;  Fitzgerald  v.  Barker,  96  Mo.  661 ;  Williams 
V.  Little,  11  N.  H.  66;  Armour  >•.  McMichael,  36  N.  J.  92  ;  Reddick  v.  Jones,  6  Ired. 
107;  Baily  n.  Smith,  14  Ohio  St.  404;  Bardsley  o,  Delp,  88  I 'a.  420  ;  Charleston 
Bank  v.  State  Bank,  13  Rich.  291;  Greneaux  w.  Wheeler,  6  Tex.  515;  Russell  e. 
Splater,  47  \'t.  273;  Knox  u.  Clifford,  38  Wis.  651.  Contrary  authorities  are  Bur- 
roughs '•.  Ploof,  73  Midi.  604 ;  (cf.  Hanold  v.  Kavs.  64  Mich.  439) ;  Stalker  v. 
M'Donald,  6  tlill,  93;  M..ore  v.  Ryder,  65  N.  Y.  438;'  Schaeffer  v.  Fowler,  HI  Pa. 
451  ;  Ferriss  r.  Tavel,  87  Teun.  386. 

That  one  who  takes  a  note  as  collateral  security  for  an  antecedent  debt  is  also  a 
holder  for  value,  is  decided  in  Gates  c.  National  Bank,  100  U.  S.  239;  Railroad  Co.  v. 
National  Bank,  102  U.  S.  239;  Sackett  !■.  .Johnson,  54  Cal.  107  ;  Roberts  ,•.  Hall,  37 
Conn.  205;  Meadow  v.  Bird,  22  Ga.  246;  Mclntire  v.  Yates,  104  111.  491,  501; 
Straughan  v.  Fairchild,  80  Ind.  598;  Giovanovich  v.  Citizens'  Bank,  26  La.  An.  15; 
Maitland  v.  Citizens'  Bank,  40  Md.  540 ;  Fisher  v.  Fisher,  98  Mass  303  ;  Goodwin  v. 
Mass.  L.  &  T.  Co.  152  Mass.  189, 199 ;  Boatman's  Saving  Inst.  v.  Holland,  38  Mo.  49 ; 
(cf.  Deere  v.  Marsden,  88  Mo.  512) ;  Cobb  v.  Doyle,  7  R.  I.  550 ;  Dearman  v.  Trimmier, 
26  S.  C.  506  ;  Kauffraan  v.  Robey,  60  Tex.  308  ;'  Atkinson  v.  Brooks,  26  Vt.  569 ;  (but 
see  Austin  v.  Curtis,  31  Vt.  64.)  Contrary  decisions  are,  Haden  v.  Lehman,  83  Ala. 
243;  Bertrand  v.  Barkman,  13  Ark.  150  ;  Union  Bank  v.  Baron,  56  la.  559  ;  Nutter  v. 
Stover,  48  Me.  163  ;  Smith  v.  Bibber,  82  Me.  34 ;  Henriques  v.  Ypsilanti  Savings  Bank, 
84  Mich.  168 ;  First  Nat.  Bank  v.  Strauss,  66  Miss.  479 ;  Rice  v.  Raitt,  17  N.  H.  116  ; 
Stalker  n.  McDonald,  6  Hill,  93  ;  Atlantic  Bank  v.  Franklin,  55  N.  Y.  235 ;  Duncomb 
V.  New  York,  &c.  R.  R.  Co.  84  N.  Y.  190;  Eoxborough  v.  Messick,  6  Ohio  St.  448; 
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*  whether  made  or  indorsed  for  the  benefit  of  the  party  to  *  259 
whom  the  maker  or  indorser  intends  to  leud  his  credit,  is 
an  exception  to  this  rule.  If  A  makes  a  note  to  B  or  his  order, 
intending  to  lend  B  his  credit,  and  gives  it  to  B  to  raise  money 
on,  B  cannot  sue  A  on  that  note ;  but  if  he  indorses  it  to  C,  who 
discounts  the  note  in  good  faith,  knowing  it  however  to  be  an 
accommodation  note  and  [given]  without  valuable  consideration, 
C  can  nevertheless  recover  [on]  the  note  from  A.  The  maker  may 
therefore  have  a  defence  against  the  payee  which  he  cannot  have 
against  an  indorsee  who  has  knowledge  of  that  defence,  {v)  ^  But 
this  is  true  only  where  the  consideration  paid  by  the  indorsee 
may  be  regarded  as  going  to  the  maker  in  the  same  manner  as  it 
would  if  the  payee  had  been  promisor,  and  the  maker  had  signed 
the  note  as  his  surety.  The  successive  indorsers  of  accommoda- 
tion paper  are  not  however  so  far  sureties  as  to  have  a  claim  of 
contribution  against  each  other ;  for  each  indorsee  has  the  same 
claim  against  earlier  indorsers  that  he  would  have  if  it  was  not 
accommodation  paper,  unless  it  can  be  shown  that  there  was  an 
agreement  between  the  indorsers  that  they  should  be  considered, 
as  between  themselves,  as  joint  indorsers  and  sureties,  (w)  ^  It 
has  been  held  in  England  that  where  A  signs  with  B  for  E's 
accommodation,  and  C  takes  the  note  agreeing,  when  he  takes 
it,  to  hold  A  only  as  surety,  and  C  gives  time  to  B  to  the  injury 

Challis,  I  N.  H.  254;  Brown  v.  Daries,  3  (w)  Aiken  u.  Barkley,  2  Speers,  747. 
T  R  80  ;  Down  v.  Hailing,  4  B.  &  C.  330 ;  In  this  case  the  authorities  are  fully  con- 
Aver  V.  Hutchins,  4  Mass.  370 ;  Thomp-  sidered,  and  it  is  shown  that  the  rule  is 
son  V  Hale  6  Pick.  259 ;  Littell  >.■.  Mar-  held  as  stated  in  the  text,  in  Massachu- 
shaU  1  Rob.  (La.)  51.  setts,  New  York,  Pennsylvania,  Virgmia, 
(v)  Thompson  v.  Shepherd,  12  Met.  Maryland,  Kentucky,  Louisiana,  and 
311  ■  Smith  V  Knox  3  Esp.  46;  Brown  !■.  Connecticut,  and  otherwise  only  m  Ohio 
Mott  7  Johns.  361 ;  Grant  v.  Ellicott,  7  and  North  Carolina.  The  Supreme  Court 
Wend  227  •  Molson  v.  Hawley,  1  Blatch.  of  the  U.  S.  have  held  that  there  was  no 
409  ■  Lord  v  The  Ocean  Bank,  20  Penn.  distinction  in  this  respect  between  indors- 
St.  384;  Kemp  v.  Balls,  10  Exch.  605.  ers  for  value  and  indorsees  for  accommo- 
Aud  this  is  so,  even  if  the  indorsee  took  dation,  in  McDonald  t,M_cGruder,  3  Pet. 
the  bill  after  it  became  due.  Charles  ..  470  And  it  is  so  held  in  Missouri,  in 
Marsden,  I  Taunt.  224;  Carruthers  u.  McCnne  w.  Belt,  45  Mo.  174. 
West,  11  Q.  B.  143  ;  Renwick  v.  Williams, 
2  Md.  356. 

Carpenter  v.  Nat.  Bank,  106  Pa.  170;  Richardson   v.  Rice,  9  Baxt.  290;  Prentice  v. 
Zane  2  Gratt.  262;  (but  see  Davis  y.  Miller,  14  Gratt.  1,  15).  „^      , 

1  if  an  accommodation  note  is  transferred  by  the  accommodated  party  as  collateral 
securitv  for  an  antecedent  debt,  the  transferee  may  enforce  it  against  the  accommo- 
Sg  party  even  where  such 'a  transferee  is  not  ordinarily  '•"Sf^ded  as  a  holder 
for  value  Grocers'  Bank  v.  Peniield,  69  N.Y.  502;  Nat.  Union  Bank  v.  Todd,  132 
Pa  3^2  But  otherwise  if  such  a  note  is  wrongfully  f  verted  from  the  purpose  for 
which  the   accommodation  was    granted.     Contmental  Nat.  Bank   ..  Bell,    125  N. 

Y.  38. 

i  See  ante  p.  *36,  note  1. 
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of  A ;  a  plea  by  A,  stating  these  facts  in  defence,  was  good,  (x) 
In  general,  accommodation  notes  or  bills  are  now  governed  by  the 
same  rules  as  negotiable  paper  for  consideration,  {y)  "■ 


SECTION  VI. 

NOTES   ON   DEMAND. 

Notes  and  bills  payable  on  demand  are  in  one  sense  always 
overdue ;  ^  they  are  not,  however,  so  treated  until  payment  has 
been  demanded  and  refused,  [or,  in  this  country,  until  a  reason- 
able time  from  the  date  of  makiug  has  elapsed] ;  then  they  become 
like  bills  on  time  which  have  been  dishonored.  There  is  this 
difference  between  a  note  on  time  and  a  note  on  demand ;  a  note 
on  time,  after  that  time  has  passed,  is  certainly  dishonored,  and 
an  indorsee  must  know  it.      But  there  is  no  time  when  a  note  on 

(x)  Pooley  u.  Harradine,  7  E,  &  B.  430.  Marr  v.  .Johnson,  9  Yerg.  1;  per  Wilde, 

But  see   Hansbrough   v.   Gray,   3   Gratt.  J.,  Com.   Bank  v.  Cunningham,  24  Pick. 

356.  274;  Far.  &  M.  Bank  v.  Kathbone,  26  Vt. 

(//)  Fenton  v.  Pocock,   .5   Taunt.   192  ;  19  ;  .Strong  v.  Foster,  33  E.  L.  &  E.  282  ; 

Bank  of  Aroutgomery  v.  Walker,  9  S.  &  s.  c.  17   C.  B.   201 ;  Prouty   r.  Roberts,  6 

R.  229  ;  Jluira)'  v.  jiidah,  6  Cowen,  484  ;  Cush.   19.     See  also  Parks   v.  Ingram,  2 

Clopper  V.  Union  Bank  of   Maryland,  7  Fuster  (N.  H.),283  ;  Kirsehner  w.  Conklin, 

Har.  &  J.  92;  Church  v.  Barlow,   9  Pick.  40  Conn.  77. 
547 ;  Grant    v.  EUicott,   7    Wend.    227 ; 

'  One  who  ha.9  become  a  party  to  accommodation  paper  may,  before  it  ha,s  been 
transferred,  revoke  the  authority  to  negotiate  it.  Second  Nat.  Bank  v.  Howe,  40  Minn. 
390;  Smith's  Exec.  v.  WyckoH,  3  Sandt.  Ch.  77  ;  Dogan  v.  Dubois,  2  Rich.  Eq.  85.  And 
his  death  operates  as  a  revocation  of  such  authority.  Smith's  Exec.  v.  Wyckoff, 
supra  ;  iMichigan  Insurance  Co.  i>.  Leavenworth,  30  Vt.  11.  But  it  has  been  held  that 
a  purchaser  for  value  may  enforce  the  instrument  if  he  purchased  in  ignorance  that  it 
was  given  fnr  acrommodation,  though  he  knew  of  the  death  of  the  accommodating 
party.  Clark  r.  'I'hayer,  105  JIass.  216.  An  accommodation  indorsrr  may  revoke  his 
indorsement  after  the  note  has  been  pledged,  on  paying  the  debt  himself.  Berkeley  v. 
Tinsley,  88  ^'a.  1001. 

Though  accommodation  paper  is  not  transferred  till  after  maturity  in  England, 
a  purchaser  may  nevertheless  enforce  it.  Charles  r.  Marsden,  1  Taunt.  224;  Stein  v. 
Yglesias,  3  Dowl.  252;  Sturtevant  ?•.  Ford,  4  M.  &  G.  101;  Carruther.^  u.  West,  11 
Q.  B,  143  ;  Parr  «.  Jewell,  13  C.  B.  909  ;  16  C.  B.  684 ;  Ex  parte  Swan,  L  R.  6  Eq.  344. 
And  in  accord  with  the  English  law  are  Miller  v.  Earned,  103  111.  562 ;  First  Nat. 
Bank  n.  Grant,  71  Me.  374;  Eversole  v.  MauU,  50  Md.  95,  105;  Seyfrrt  «.  Edison,  45 
N.  J.  393  ;  Davis  v.  Miller,  14  Gratt.  1.  But  generally  in  this  country  the  law  is  other- 
wise. Battle  i:  Weems,  44  Ala.  105  ;  (cf.  Connerly  v.  Planters',  &c  Ins.  Co.  66  xVla. 
432,  442) ;  Coghlin  r.  May,  17  Cal.  515  ;  McPherson  o.  Weston,  85  Cal.  90;  Whitwell 
1-.  Crehore,  8  La.  540  ;  Kellogg  r.  Barton,  12  Allen,  527  ;  Chester  v.  Dorr,  41  N.  Y. 
279;  Hoffman  >\  Foster,  43  Pa.  137  ;  Hart  v.  U.  S.  Trust  Co.  118  Pa.  565,  569;  Bacon 
c.  Harris,  15  R.  I.  599. 

-  Thus  an  action  may  be  brought  immediately,  without  a  demand,  against  a  party 
primarily  liable  on  such  an  instrument,  and  the  statute  of  limitations  runs  from  the 
date  of  issue.     See  Vol.  III.  *  92. 
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demand  7nust  have  been  dishonored,  and  none  therefore  when  an 
indorsee  cotild  not  have  received  it  without  that  knowl- 
edge. Nevertheless  it  seems  reasonable  to  *  say  that  if  a  *  260 
note  which  was  payable  at  any  day,  has  not  been  paid  for 
very  many  days,  it  may  fairly  be  presumed  to  have  been  dishonored, 
and  an  indorsee  after  this  lapse  of  time,  may  be  held  to  have  had 
a  sufficient  notice  of  its  dishonor ;  and  [the]  American  authorities 
hold  this  view,  (c)  ^  [In  England,  the  principle  that  notes  payable 
on  demand  may  become  discredited  by  mere  lapse  of  time  is  not 
adopted.  ]  ^  The  law  does  not  presume  that  they  were  made  with 
the  intention  of  immediate  demand  and  payment.  [Therefore, 
both  in  England  and  in  this  country,  presentment  for  payment 
within  a  reasonable  time  is  sufficient  (and  also  necessary)  in 
order  to  charge  indorsers.  ]  ^  And  if  it  provides  for  interest,  this 
strengthens  the  probability  that  the  maker  was  to  have  a  credit 
of  some  extent,  and  the  indorser  or  guarantor  will  be  held  liable 


(c)  If  not  negotiated  until  a  long  time  this  case  the  note  has  been  due  eight 
after  it  is  made,  it  is  subject  to  all  the  months  before  it  was  indorsed,  a  length 
equities  in  the  hands  of  an  indorsee,  as  it  of  time  sufficient  to  induce  suspicions 
would  be  in  the  possession  of  the  payee,  that  the  promisors  would  not  pay  it,  and 
Furmau  c.  Hasliin,  2  Caines,  369 ;  Hen-  to  cause  some  inquiry  to  be  made, 
dricks  v.  Judah,  1  Johns.  319;  and  two  whether  it  had  in  fact  been  dishonored, 
months  and  a  half  after  a  note  was  dated  or  why  payment  had  not  been  made.  If 
was  held  sufficient  to  let  in  the  equities  there  was  no  other  circumstance,  this 
of  the  maker  against  the  payee,  in  an  ac-  would  be  a  good  reason  to  let  the  defend- 
tion  by  the  indorsee.  Losee  v.  Dunkin,  ants  into  any  defence  which  could  legally 
7  Johns.  70.  Under  different  circum-  be  made  by  them,  if  Page  [the  payee  and 
stances,  a  period  of  five  months  after  a  indorser]  were  the  plaintiff."  See  also 
note  was  dated  was  held  not  sufficient  for  Tomlinson  v.  Kinsella,  31  Conn.  268 ; 
this  purpose.  Sandford  c.  Mickles,  4  Stewart  v.  Smith,  28  111.  397 ;  Dennen  v. 
Johns.  324.  So  seveu  days  has  been  held  Haskell,  45  Me.  430;  Birch  v.  Fisher,  .51 
not  to  be  suificient.  Thurston  v.  Mc-  Mich.  36  ;  La  Due  w.  First  Bank,  31  Mmn. 
Kown  6  Mass.  428  ;  Ayer  v.  Hutchins,  4  33 ;  Cross  :;.  Brown,  51  N.  H.  486  ;  Herrick 
Mass.  370.  In  this  case  the  rule  concern-  v.  Woolverton,  41  N.  Y.  581  ;  Atlantic  Co. 
ing  notes  payable  on  demand  was  thus  v.  Tredick,  5  R.  I.  171;  Morey  v.  Wake- 
laid  down  by  Parsons,  C.  J. :  "A  note  field,  41  Vt.  24. 
payable  on  demand  is  due  presently.     In 

1  This  doctrine  does  not  apply  to  bank  notes.  BuUard  i-.  Bell,  1  Mas.  243  252; 
Ballard  v.  Greenbush,  24  Me.  336,338;  Fulton  Bank  i;.  Phcenix  Bank,  1  Hall,  562, 
577  ■  9  Op  Atty  Gen  413  Nor  to  certificates  of  deposit,  Shute  v.  Pacific  Wat. 
Bank,  136  Mass.  487  ;  Pardee  v.  Fish,  60  N.  Y.  265.  Contra  is  Tripp  v.  Curtenius,  36 
Mich.  494.     >See  also  Langhliu!;.  Marshall.  19  111.  390.  „    „  ^   „,,     r. 

2  Brooks  ..  Mitchell,  9  M.  &  W.  15  ;  Barough  «.  White,  4  B.  &  C  355  ;  Gascoyne 
V.  Smith,  1  McClel.  &  Y.  348.  If,  however,  demand  is  actua ly  made  and  payment 
refused    the  paper  is  the;«after  dishonored,  Glasscock  o.  Balls,  24  y.  B.  U.  li,  la  , 

"""aTharte'Td'^McrcSiie'Bank  „.  Dickson,  L.  E.  3  P.  C.  574;  Morgan  .  United 
States,  113  U.  S.  476,  501 ;  Khodes  ..  Seymour,  36  Conn.  1,  6;  Keyes  -/e°«t«7=*«; 
24  Cal  329  ■  Laughlin  e.  Marshall,  19  111.  390;  Thielman  v.  Gueble,  32  La.  An.  270, 
Nuttfngt  BnrkTd,48  Mich.  241;  P-ker  ..  Keddick  65  Miss.  242 ,  CoUingwood  .. 
Merchfnts- Bank,  15  Neb.  118,  121;  McMomgal  ''•  B™"'°' „t,^^'°  |'„  w%^?ll' 
Kampmann  v.  Williams,  70  Tex.  568,  571.     See  also  National  State  Bank  v.  Weil,  141 

Pa.  457.  281 
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accordingly.  (cZ)  In  such  cases  the  note  may  be  regarded  as  a 
continuing  security,  and  the  indorser  would  remain  liable  until 
an  actual  demand.  Nor  would  the  holder  be  chargeable  with 
neglect  for  omitting  to  make  such  demand  within  any  particular 
time,  (e)^  A  note  payable  generally,  but  not  specifying  any  time 
of  payment,  is  due  immediately ;  and  a  provision  that  interest  is 
to  accrue  after  a  specified  contingency,  as  the  decision  of  a  certain 
suit,  does  not  affect  this  rule.  (/) 

Where  a  note  on  demand  is  indorsed  within  a  reasonable  time 
after  its  date,  the  indorsee  has  all  the  rights  of  an  indorsee  of  a 
negotiable  note  on  time  where  the  indorsement  was  made  before 
maturity ;  but  what  this  reasonable  time  shall  be  must  depend 
upon  the  facts  of  the  case.      It  is  not  determined  by  any  positive 

rule.  (^)     Nor  is  there  a  positive  rule  as  to  the  present- 
*261    ment  of  bank-checks;  but  *  the  rule  as  to  overdue  notes 

is  applied  with  more  strictness  to  them.  (A)  ^     But  still, 

{d)  Lockwood  v.  Crawford,   18  Conn,  other      hand,     under     different    clrcum- 

361.  stances,  eight  months,  and  two  months, 

(e)  Merritt   v.  Todd,  23  N.  Y.  28 ;  1  have  been  considered  beyond  it.     Ameri- 

Pars.  Notes  &  Bills,  263.  can  Bank  v.  Jenness,  2  Met.  288  ;  Kevins 

(/)   Holmes  i>.  West,  17  Cal.  623.  v.  Townshend,  6  Conn.  5;  Camp  v.  Scott, 

(g)  The  question  of  reasonable  time,  14    Vt.    387.      See  further,    Wethey    o. 

within  which  a  note  due  on  demand  must  Andrews,  3  Hill  (X.  Y.),  .582  ;  Thompson 

be  iudorsed  after  it  is  made,  in  order  to  v.  Hale,  6  Pick.  259 ;  Mudd  i'.  Harper,  1 

shutout  any  equities  between  the  maker  Md.   110;    Carleton    v.  Bailey,    7  Poster 

and  indorser,  is  purtly  a  question  of  law.  (N.  H.),  230;  Ames  v.  Merriam,  98  Mass. 

Per  Shoin,  C.  J.,    Sylvester   ,'.  Crapo,  15  294;  Bickford  w.  First  &c.  Bank,  42  111. 

Pick.  93;  Camp  v.  Scott,  14  Vt,  387. —  238. 

Two  days    and    even    five    months  have  (h)  Boehm  v.   Sterling,   7  T.  R.  423; 

been  held  to  be  within  the  limit.     Dennett  Down  ti.  Hailing,  4  B.  &  C.  330  ;  Roths- 

V.  Wyman,    13    Vt.    485;    Sandford     v.  child  u.  Corney,  9  B.  &  C.  388  :  Brady  y. 

Mickles,  4  Johns.  224.      So  one    month.  Little  Miami  R.  R.    Co.   34  Baib    249  ■ 

Ranger    v.  Carey,  1   Met.  369.      On  the  O'Brien  v.  Smith,  1  Black,  99. 

'  This  may  be  called  the  New  York  doctrine,  the  leading  case  being  Merritt  v. 
Todd,  23  N.  Y.  28,  which  has  l)een  followed  in  Pardee  v  Fish,  60  N.  Y.  265  and  Parker  v. 
Stroud,  98  N.  Y.  379.  See  also  Crini  v.  Starkweather,  88  N.  Y.  339 ;  Shutts  v  Fingar 
100  N.  Y.  539.  But  in  Tliielman  r.  Gue'ble,  32  La.  An.  260,  it  was  held  that  in  order 
to  charge  the  mdorser  of  a  demand  note,  even  though  it  provide  for  interest  present- 
ment must  be  made  within  a  reasonable  time,  and  Merritt  o.  Todd  was  criticised 
rhielman  v.  Gueble  was  followed  in  Turner  v.  Iron  Chief  Mining  Co.  74  Wis  355 

In  order  to  charge  the  drawer,  when  the  time  elapsing  before  presentment  has 
been  m.|urious^  to  him  (as  liy  the  failure  of  the  bank),  the  payee  of  a  check  must 
present  it  withm  a  reasonable  time,  and  this  has  been  defined  as  meaning  that  it  must 
be  presented  or  forwarded  for  collection  either  on  the  day  it  is  received  or  the  next 
day.  Rickford  v.  Ridge,  2  Camp.  537 ;  Eobson  v.  Bennett,  2  Taunt.  .338  •  Moule  v 
Brown  4  Bmg.  N.  C.  266  ;  Boddington  v.  Sehlencker,  4  B.  &  Ad.  752;  Harec.  Henty 
i^/r'TT^r;^'^,^'  ,'^'"'5''  "•  Bodenham,  16  C.  B.  n.  s.  288;  Prideau.x  v.  Criddle,  L.  R. 
tr^-  ,  ■  1?  '  S,  "■  ^^^^  ^^"^'  -  MacArth.  249  ;  Simpson  v.  Pacific  Co.  44  Cal.  139  ; 
WoodrufEj;.  Plant,  41  Conn.  344;  Griffin,,.  Kemp,  46  Ind.  176;  Cawein  «.  Browinski, 
6  Bush,  457  ;  Miller  v.  Mosely,  26  La,  An,  667  ;  Holmes  v.  Roe,  62  Mich.  199  ;  Parker 
V.  Reddick,  65  Miss.  242  ;  Wear  v.  Lee,  87  Mo,  358  ;  Taylor  i-.  Sip,  30  N.  J.  284  ■  Burk- 
halter  v.  Second  Nat,  Bank,  42  N.  Y,  538;  Smith  v.  Miller,  43  N,  Y.  171  ;  First  Nat. 
Bank  V.  Alexander,  84  N,  C,  30;  National  State  Bank  v.  Weil,  141  Pa.  457  ;  Blair  v. 
Wilson,  28  Gratt.  165,  171 ;  Jones  v.  Heiliger  36  Wis  149  - 
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one  who  takes  a  check  that  is  overdue  is  said  not  to  take  it 
subject  to  all  infirmities  of  title,  if  he  exercises  a  reasonable 
caution  in  taking  it;  of  which  a  jury  is  to  judge. (•i)  And  the 
drawer  of  a  check  is  not  discharged  by  any  delay  in  presenting  it 
which  has  not  been  actually  injurious  to  him.  i  In  New  York,  it 
[has  been]  held  that  a  presentment  of  a  check  for  payment  on  the 
day  after  receiving  it,  would  be  sufficient  to  charge  the  maker,  {jj) 
It  may  be  remarked  that  priority  in  the  drawing  of  a  check  gives 
the  holder  no  preference  of  payment  over  checks  subsequently 
drawn,  {k)  2  If  a  check  be  drawn  on  a  bank  where  there  are  no 
funds,  it  need  not  be  presented  to  maintain  an  action.  (Z)  A 
check  on  a  broker  payable  to  bearer  is  a  negotiable  instrument, 
and  may  pass  by  indorsement  so  as  to  entitle  the  holder  to  sue 
the  indorser  as  in  the  case  of  a  bill  of  exchange,  {in) 

(i)  Rothschild  v.  Corney,  1  Dan,  &  L.  ( jj)  Johnson  v.  Bank  of  N.  America, 

32.1 ;   Foster  v.  Paulk,  41   Me.   425  ;  Mo-  5  Eob.  554  ;  and  see  note  1,  infra. 
hawk  Bank  i>.  Broderick,   13  Wend.  133;  (k)  Dykes  w.  The  Leather  M.  Bank,  U 

London  Banking  Co.  ;■.  Groome,  8  Q.  B.  D.  Paige,  612. 

288  ;  Rochester  Bank  y.  Harris,  108  Mass.  (?)    Foster  «.  Paulk,  41  Me.  425.      See 

514  ,  Bull  .;.  Bank  of  Kasson,  123  TJ.  S.  Wirth  v.  Austin,  L.  R.  10  C.  P.  689. 
105;  Ames,  B.  &  N.  Vol.  I  791,  792  n.  (m)  Keene  v.  Beard,  98  Eng.   C.  L. 

372.     See  also  Pars.  Notes  &  Bills,  58. 

1  Alexander  v.  Burchfleld,  7  M.  &  G.  1067  ;  Laws  v.  Rand,  3  C.  B.  n.  s.  442 ; 
Keene  u.  Beard,  8  C.  B.  n.  s.  372,  381  ;  Robinson  r.  Hawksford,  9  Q.  B.  52  ;  Heywood  v. 
Pickering,  L.  R.  9  Q.  B.  428;  Bull  v.  Bank  of  Kasson,  123  U.  S.  105  ;  Clark  v.  Nat. 
Bank,  2  MacArth.  249  ;  Daniels  v.  Kyle,  1  Ga.  304,  5  Ga.  245  ;  Stevens  v.  I'ark,  73 
111.  387  ;  Henshaw  v.  Root,  60  Ind.  220 ;  Security  Co.  v.  Ball,  107  Ind.  165, 168  ;  Gregg 
V  George,  16  Kan.  546;  Mordis  !■.  Kennedy,  23  Kan.  408;  Smith  v.  Jones,  2  Bush, 
103  ;  Succession  of  Kercheval,  14  La.  An.  457  ;  Emery  v.  Hobson,  63  Me.  32 ;  Parker 
V.  Reddick,  65  Miss.  242,  246;  Morrison  v.  McCartney,  30  Mo.  183;  Cogswell  v. 
Rockingham  Savings  Bank,  59  N.  H.  43;  Cowing  r.  Altman,  79  N.  Y.  167;  Stewart 
V.  Smith,  17  Ohio  St.  82 ;  Schoolfleld  v.  Moon,  9  Heisk.  171  ;  Blair  v.  Hoge,  28  Gratt. 
165,  171  ;  Kinyon  v.  Stanton,  44  Wis.  479 ;  Compton  v.  Gilman,  19  W.  Va.  312,  317. 
But  indorsers  of  checks,  like  indorsers  of  other  negotiable  paper,  are  discharged  by 
laches  in  presentment  or  notice,  although  not  injured  thereby.  Parker  v.  Reddick,  65 
Miss.  242 ;  Carroll  i>.  Sweet,  128  N  Y.  19 ;  2  Daniel,  Negot.  Inst.  §  1587. 

■^  In  England,  a  check  is  held  to  be,  like  an  ordinary  bill  of  exchange,  merely  an  order 
upon  the  drawee,  and  in  no  sense  an  assignment  or  partial  assignment  of  a  deposit  in 
the  bank  upon  which  it  is  drawn.  Schroeder  v.  Central  Bank,  34  L.  T.  Rep.  735,  24 
W.  R.  710;  Hopkinson  v.  Forster,  L.  R.  19  Eq.  74.  See  also  Rodick  v.  Gandell,  12 
Beav.  325  ;  1  DeG.  M.  &  G.  763.  And  in  this  country  the  law  is  the  same  in  many 
jurisdictions.  First  Bank  v.  Whitman,  94  U.  S.  343  ;  St.  Louis,  &c.  Ry.  Co.  r .  John- 
ston, 133  U.  S.  566,  574  ;  Ray  v.  Hiller,  11  Col.  445;  National  Bank  0.  Second  Nat. 
Bank,  69  Ind.  479;  Moses  ».  Franklin  Bank,  34  Md.  574;  Holbrook  .-.  Payne,  151 
Mass.  383,  385  ;  Brennan  w.  Merchants'  Bank,  62  Mich.  343 ;  Coates  v.  Doran,  83 
Mo.  337  ;  Creveling  v.  Bloomsbury  Nat.  Bank,  46  N.  J.  L.  255 ;  O'Connor  v.  Mechanics' 
Bank,  124  N.  Y.  324;  Saylor  u.  Bushong,  100  Pa.  23;  Maginn  v.  DoUar  Savings 
Bank,  131  Pa.  362;  Pickle  v.  Muse,  88  Temi.  380. 

But  in  some  States  a  check  is  held  to  be  an  assignment  pro  tanto  of  the  drawer  s 
claim  against  the  bank  upon  which  the  check  is  drawn.  Nat.  Bank  of  America  v. 
Indiana  Banking  Co.  114  111.  483  ;  Roberts  v.  Corbin,  26  la  315;  Taylor's  Adm.  v. 
Taylor's  Assignee,  78  Ky.  470  ;  Gordon  v.  Muchler,  34  La.  An.  604  ;  Fonner  v.  Smith, 
31  Neb.  107  ;  Fogarties  u.  State  Bank,  12  Rich.  Law,  518 ;  Pease  v.  Landauer,  63 
W^is  20 

See  Laclede  Bank  v.  Schuler,  120  U.  S.  511 ;  514 ;  Boettcher  v.  Colorado  Bank,  15 
Col.  16  ;  Chaffee  v.  Bank,  40  Ohio  St.  1. 
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SECTION  VII. 

OF   THE   TKANSFEE   OF   BILLS   AND    NOTES. 

A  bill  once  paid  by  the  acceptor  can  no  longer  be  negotiated ; 
but  until  paid  by  him  it  is  capable  of  indefinite  negotia- 
*262  tion.Oi)!  *  If. paid  in  part  it  may  be  indorsed  as  to  the 
residue.  But  while  wholly  due  it  cannot  be  indorsed  in 
part ;  (o)  and  if  it  be  indorsed  in  part,  and  is  afterwards  indorsed 
by  the  same  indorser  to  the  same  indorsee  for  the  remaining  part, 
this  is  not  a  good  indorsement,  (p) 

The  holder  of  a  bill  or  note  payable  to  bearer,  or  of  one  payable 
to  some  payee  or  order  and  indorsed  in  blank,  may  transfer  the 
same  by  mere  delivery,  (q)  and  is  not  liable  upon  it.  (r)  But 
where  one  obtains  money  on  a  bill  or  note  by  discount,  and  the 

(n)  Connery  i:  Kendall,  5  La.  An.  515  ;  360.     And  although  an  indorser  has  paid 

Pray  v.  Maiue,  7  t;iish.  2.'>3;  Eaton  u.  Mc-  part  of  a  bill  to  the   indorsee,  the  latter 

Kown,34Me.  510.    I'er  Lord  Ellenborough,  may  still  recover  the    whole    amount  of 

Callow  II.  Liiwrence,  3  M.  &  Sel.  97  ;   Beck  the  bill  against  the  drawer.     Johnson  ti. 

r.  Robley,  1  H.   Bl    89,  n.  —  But  if  a  bill  Kennion,  2  Wils.  262;  Martin  u.  Hayes, 

is  paid  by  the  drawer,  it  may  afterwards  1  Busb.  L.  423. 

be  reissued  by  the   drawer,  and  the  ac-  (/i)   Hughes    v.   Kiddell,   2   Bay,   324. 

ceptor  will  be  still  liable  to  pay  it.     Hub-  This  was  an  action  against  the  indorser 

bard  i-.  .Jackson,  3  C-  &  P.  134,  4  Bing.  of  a  note.     By  one  indorsement  he  had 

390,  1   Mo.  &  P.  11.  —  In  Callow  y.  Law-  assigned   part  of  the  sum  mentioned  in 

rence,  sM/jr«,  Lord  ii/fe«Jorou(;A  said :    "A  the  note,  and  the  residue  by  another  in- 

bill  of  exchange  is  negotiable  ad  m/in!(um,  dorsement.      The    court    held    that    the 

until  it  has  been  paid  by  or  discharged  action   could    not    be   supported,   on  the 

on  behalf  of  the  acceptor.     If  the  drawer  ground  that  an  indorsement  for  part  of  a 

has  paid  the  bill,  it  seems  that  he  may  note  or  bill  is  bad ;  and  if  so,  then  two 

sue  the  acceptor  upon   the  bill;   and  if,  vicious  indorsements  could   never  consti- 

instead  of  suing  the  acceptor,  he  put  it  tute  a  good   one.     See   also   Hawkins  v. 

into   circulation   upon    his   own    indorse-  Cardy,    1    Ld.   Kaym.    360,    Cartli.   466; 

ment  only,  it  does  not  prejudice  any  of  Johnson    v.   Kennion,    2    Wils.    262,   per 

the  other  parties  who   have  indorsed  the  Gould,  .1. 

bill  that  the  holder  should  be  at  liberty  (7)  Davis  i>.  Lane,  8  N.  H.  224  ;  Wil- 

to  sue  the  acceptor.     The  case  would  be  hour    v.   Turner,   5   Pick.   526 ;    Dole    i-. 

different   if   the   circulation    of    the    bill  Weeks,  4  Mass.  451. 

would  have  the  effect  of  prejudicing  any  (r)  Camidge  v.  AUenby,  6  B.  &  C.  373. 

of  the  indorsers."  See  also  Rogers  v.  Laugford,  1  Cr.  &  M. 

(0)  Hawkins  v.  Cardy,   1    Ld.    Raym.  637. 

1  In  West  Boston  Bank  v.  Thompson,  124  Mass.  506,  514,  to  the  point  that  "  when 
the  indorser  of  a  note  which  has  been  in  circulation  takes  it  up,  all  indorsements  on  the 
note  subsequent  to  his  are  cancelled,  and  he  cannot  afterwards  negotiate  the  note  so  as 
to  make  the  subsequent  indorsers  liable  to  any  person  with  notice  of  the  facts,"  Morton, 
J.,  said  that  "  the  mere  fact  that  a  note,  before  its  maturity,  comes  in  the  usual  course 
of  business  into  the  hands  of  the  payee  after  having  been  once  negotiated  by  him,  does 
not  destroy  its  negotiability,  nor  defeat  the  right  of  a  bona  fide  holder  to  recover 
against  all  who  are  parties  to  the  note  at  the  time  it  is  negotiated  to  him."  See  also 
West  St.  Louis  Bank  v.  Shawnee  County  Bank,  95  U.  S.  557,  and  Lemoinew.  Bank  of 
North  America,  3  Dillon,  44.  —  K. 
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bill  or  note  is  forged,  if  he  did  not  indorse  it  he  is  still  liable  to 
refund  the  money  to  the  party  from  whom  he  received  it  on  the 
ground  of  an  implied  warranty  that  the  instrument  is  genuine ; 
and  also  on  the  general  principle,  that  one  who  pays  money 
without  consideration  may  recover  it  back,  (s)  ^ 

If  a  note  be  made  payable  on  its  face  or  by  indorsement  to  a 
party  or  his  order,  that  party  can  transfer  the  note  in  full  property 
only  by  his  indorsement ;  and  when  he  indorses  it  he  makes 
himself  liable  to  pay  it  if  those  who  ought  to  have  paid  *  it  *  263 
to  him,  had  he  continued  to  hold  it,  fail  to  pay  it  to  the 
party  to  whom  he  orders  it  to  be  paid.  His  indorsement  is  in 
itself  only  an  order  on  them  to  pay  the  bill  or  note ;  but  the  law 
annexes  to  this  order  a  promise  on  his  part  to  pay  the  bill  or  note 
if  they  do  not.  He  may  guard  against  this  by  indorsing  it  with 
the  words  "  without  recourse, "  which  mean,  by  usage,  that  the 
holder  is  not  to  have,  in  any  event,  recourse  to  the  indorser.  (t) 
While  these  words,  or  any  words  which  convey  clearly  the  same 
meaning,  protect  the  indorser  from  any  demand  on  him;  they 
convey  to  the  indorsee  the  paper  itself,  with  all  its  negotiable 
qualities,  in  the  same  way  as  an  indorsement  with  no  words  of 
restriction  or  exception  could  do.  (u)  The  same  purpose  will  be 
answered  if  he  uses  any  other  words,  or  others  distinctly  expres- 
sive of  the  same  meaning.  Without  these  the  indorser  is  liable 
for  the  whole  amount,  (v) 

It  is  this  peculiarity  which  gives  their  great  value  and  utility 
to  bills  and  notes  as  instruments  of  commerce  and  business,  and 
this  liability  is  strictly  defined  and  very  carefully  watched  and 
protected.  It  is  a  conditional  liability  only.  All  [parties  prima- 
rily liable]  must  have  the  bill  or  note  presented  to  them,  and 

(s)  Jones  V.  Ryde,  1  A.  K.  Marsh.  157,  ham   v.  Prince,    12   Mass.    U;   Waite   v. 

5  Taunt.  489 ;  Bruce  v.  Bruce,  1   A.  K.  Foster,  33  Me.  424. 

Marsh.   165,  5  Taunt.  495;   Gompertz  u.  {u)  Epler  f.  Funk,  8  Barr,  468.     Such 

Bartlett,  24  E.  L.  &  E.  156;    Gurnev  v.  an   indorsement  transfers   the  mdorsers 

Womersley,  28  E.  L.  &  E.  256,  and  "edi-  whole  interest   therein,   hut    taken   with 

tor's  note;  Eagle  Bank  v.  Smith,  5  Conn,  other  circumstances,  it  is  said  to  tend  to 

71;   Canal  Bank   v.  Bank  of  Albany,    1  show  that  the  note  was  not  indorsed  for 

Hill   (N    y  )    87  •    Thompson  v.  McCul-  value,  and  therefore  to  open  to  the  maker 

lou^^h  31  Mo.  224.     Sed  aliter,  if  the  hill  the  same  defences   against  the   indorsee 

note  is  discounted  by  the  banker  of  which  he  could  have  made  agajnst  the 


or 


the  acceptor  or  maker.  Smith  v.  Mercer,  payee.  Richardson  k.  Lincoln,  5  Met.  201. 
6  Taunt.  76-  The  ruling  of  Abbott,  C.  J.,  (v)  Goupy  v.  Harden  7  Taunt.  159.  In 
in  Fuller  v  Smith,  Ry.  &  M.  49,  is  not  this  case  it  was  held,  that  an  agent  pur- 
consistent  with  Smith  V.  Mercer,  6  Taun-  chasing  foreign  bills  for  his  principal, 
jyQ  7g  and  indorsing  them  to  him  without  quali- 
(t)  Rice  V.  Stearns,  3  Mass.  225 ;  Up-  fication,  is  liable  to  the  principal  on  his  in- 
'  dorsement,  however  small  his  commission. 

1  See  an<6  p.  *  242  n.  1. 
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payment  demanded ;  and  notice  of  the  demand  and  non-payment 
must  be  given  to  [the  drawer  and  indorsers  in  order  to  charge 
them].  And  this  requirement  is  very  precise  as  to  time,  and 
somewhat  so  as  to  form,  as  we  shall  presently  see. 

It  has  been  said  that  every  party  so  indorsing  a  bill  or  note 

may  be  regarded  as  making  a  new  bill  or  note ;  {w)  this,  though 

true  in  general,   may  not  be  precisely  and   exactly  the    rule    of 

law ;  still  important  consequences  sometimes  flow  from  it. 

*  264    *  Thus  an  indorsement  is  said  to  imply  that  all  previous 

parties  could  do  validly  what  they  did,  and  that  the 
present  indorser  has  power  to  make  a  valid  indorsement,  {.c) 
And  an  acceptor  is  bound,  although  the  name  of  the  drawer  is 
forged,  and  an  indorser,  although  the  maker's  name  is  forged; 
for  by  acceptance  and  by  each  indorsement,  a  new  contract  is 
formed,  (y)  And  the  same  rule  would  apply  to  a  party  who 
intervenes  and  accepts  or  pays  supra  protest.  (2)  But  a  distinc- 
tion has  been  taken  between  a  bill  with  the  signature  forged,  and 
one  of  which  the  whole  body  is  forged,  holding  that  the  implied 
admission  or  warranty  of  the  acceptor  does  not  apply  in  the 
latter  case,  (a)  And  if  a  prior  indorsement  be  forged,  it  has  been 
held  that  the  second  indorser  cannot  be  charged  as  promisor  or 
indorser.  (aa)  A  drawee  is  bound  to  know  the  signature  of  his 
drawer,  and  if  he  pays  the  amount  of  the  bill  cannot  recover  it 
back;i  but  this  obligation  does    not    go  beyond    the  signature, 

(w)  Chitty  &  Hulme  on  Bills,  p.  241,  nolds,  2  Q.  B.  196  ;  Canal  Bank  v.  Bank 
and  cases  cited.  See  also  Pease  ".  Tur-  of  Albany,  1  Hill  (N.  Y.),  287;  Goddard 
ner,  .3  How.  (Miss.)  375.  —  In  Gwinnelli).  ti.  Merchants  Bank,  4  Comst.  147;  Ham- 
Herbert,  5  A.  &  E.  436,  it  is  said  that  the  ilton  v.  Fearson,  1  Cart,  (Ind.)  540.  So 
indorser  of  a  promissory  note  does  not  also  the  acceptor  undertakes  that  the 
stand  in  the  situation  of  maker  relatively  drawer  has  the  capacity  to  draw  and  in- 
to his  indorsee,  and  the  latter  cannot  de-  dorse.  Drayton  v.  Dale,  2  B.  &  C.  299, 
dare  against  him  as  maker.  3  Dow.  &  R.  534,  per  Bayley,  3. ;  Smith  v. 

(x)  McNeill).  Knott,  11  Ga.  142;  Beal  Marsack,  6  C.  B.  486;  Mather  c.  Maid- 

u.  Alexander,  6  Tex.  531 ;  Delaware  Bank  stone,  18  C.  B.  273. 
«.  Jarvis,  20  N.  Y.  (6  Smith)  226.  (z)  Goddard    v.    Merchants    Bank,    4 

(.!/J  Wilson  V.  Lutwidge,  1   Stra.  648;  Comst.   147. 
Jenys   v.  Fawlc-r,   2   Stra.    946;   Price   v.  (a)  Bank  of  Commerce  !•.  Union  Bank, 

Neal,  3  Burr,  1354;  Smith  v.  Chester,  I  3  Comst.  230.     But  see  Hall  v.  Fuller,  5 

T.  R.  655,  per  Buller,  J. ;  Bass  r.  Clive,  B.  &  C.  7,50. 

4  M.  &  Scl.  15  per  Dumpier,  J. ;  Smith  v.  (aa)  Howe  !>.  Merrill,  5  Cush.  80. 

Mercer,   6  Taunt.   76 ;   Rohinson  v.  Rey- 

1  Hoffman  v.  Milwaukee  Bank,  12  Wall.  181  ;  Young  v.  Lehman,  63  Ala  519,  523  ; 
First  Nat.  Bank  v.  Ricker,  71  111.  439,  441  ;  First  Nat.  Bank  v.  Indiana  Nat.  Bank,  30 
N.  E.  Rep.  808,  (Ind.) ;  National  Bank  n.  Tappan,  6  Kan.  456  ;  Hardy  v.  Chesapeake 
Bank,  51  Md.  562,  585  ;  Manufacturers'  Nat.  Bank  v.  Swift,  70  Mo.  515  518  ;  National 
Bank  v.  Bangs,  106  Mass.  441,  444  ;  First  Nat.  Bank  of  Danvers  v.  First  Nat.  Bank  of 
Salem,  151  Mass.  280,  282  ;  Bernheimer  v.  Marshall,  2  Minn.  78  ;  Northwestern  Nat. 
Bank  v.  Bank  of  Commerce,  107  Mo.  402  ;  Star  Fire  Ins.  Co.  v.  New  Hampshire  Nat. 
Bank,  60  N.  H.  442,  446;  Nat.  Park  Bank  c.  Ninth  Nat.  Bank  46  N.  Y  77  ■  Ellis  r 
Ohio  &c.  Co.  4  Ohio  St.  628,  652  ;  Levy  v.  U.  S.  Bank,  1  Binn.  36  ;  People's  Bank  u. 
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and  if  the  amount  of  the  bill  is  increased  by  a  forgery  he  has 
been  permitted  to  recover  from  the  payee  the  original  amount 
and  whatever  more  he  paid.(a6)  If  an  acceptor  gives  to  a  holder 
for  value  a  new  bill  in  payment  of  a  forged  one,  which  he  had 
accepted,  not  knowing  it  to  be  forged  when  he  gives  the  new 
bill,  he  IS  bound  on  the  new  bill.  (6)  So,  if  a  bank  pays  a  forged 
check,  It  bears  the  loss.(c)  And  a  party  cannot  be  held  liable 
upon  paper  on  which  his  name  is  forged,  merely  because  he  has 
paid,  without  objection,  other  notes  forged  by  the  same  person,  (c?) 
And  if  a  bank  receive  payment  of  an  amount  due  to  it  in  its  own 
bills,  which  turn  out  to  be  forged,  it  is  bound.  (e)i  But,  in 
general,  payment  of  a  debt  in  forged  bills,  both  parties  being 
innocent,  is  no  payment,  nor  is  a  bank  bound  by  discounting 
a  forged  note ;  (/)  and  it  has  been  held  that  a  depositor  owes 
the   bank   no   duty  which   requires   him  to  examine  his   pass- 

(ab)  National  Park  Bank  v.  Ninth  Na-  Bank,  10  Vt.  141  ;  Orr  v.  Union  Bank  of 

tional  Bank,  55  Barb.  87  ;  but  this  decision  Scotland,  29  E.  L.  &  E.  1. 
was  reversed  by  the  Court  of  Appeals,  46  (rf)  Walters  v.  Harvey,  17  Md   150 

N.  Y.  77.    See  Clews  v.  Banking  Assoc.  89  (e)  United    States    Bank   v.  Bank   of 

N.Y.418;    105N.  Y.  398;  114  N.  Y.  70;  Georgia,  10  Wheat.  333. 
and  cases  cited  in  4  Harv.  L.  Rev.  306,  ( /)  Stedman  v.  Gooch,  1  Esp.  5 ;  Markle 

(6)  Matlier  v.  Maidstone,  37  E.  L.  &  E.  v.  Hatfield,  2  Johns.  455 ;  Young  v.  Adams 

335;  s.  c.  18  C.  B.  273.  6  Mass.  182;   Eagle   Bank   o.   Smith,   5 

(c)  Levy  V.  Bank  of  United  States,  1  Conn.  71. 
Binn.  27 ;  Bank  of  St.  Albans  v.  F.  &  M. 

Franklin  Bank,  88  Tenn.  299  ;  Rouvant  v.  San  Antonio  Bank,  63  Tex.  610;  Bank  of 
St.  Albans  i'.  Farmers',  &c.  Bank,  10  Vt.  141 ;  Johnston  «.  Commercial  Bank,  27  W. 
Va.  343,  348,  359  ;  Ryan  v.  Bank  of  Montreal,  12  Ont.  R.  39.  A  contrary  decision  is 
McKleroy  c.  Southern  Bank,  14  La.  An.  458,  and  in  Pennsylvania  by  statute  the  drawee 
may  recover.     Corn  Exchange  Nat.  Bank  v.  Nat.  Bank  of  Republic,  78  Pa.  233. 

But  if  the  holder  was  negligent  in  taking  the  bill,  as  whtre  a  banker  buys  a  draft  for 
a  large  amount  from  a  stranger  without  inquiry,  he  must  repay  the  drawee.  National 
Bank  i'.  Bangs,  106  Mass.  441;  First  Nat  Bank  c  Fir.'st  Nat.  Bank,  151  Mass.  280; 
Kliis  c.  Ohio,  &c.  Co.  4  Ohio  St.  628  ;  People's  Bank  v.  Franklin  Bank,  88  Tenn.  299 ; 
Uoiivant  u  S.nn  AntoQio  Bank,  63  Tex.  610.  But  see  Howard  v.  Mississippi  Valley 
I'.uik,  28  La  An  727  ;  Commercial,  &c.  Nat  Bank  v.  First  Nat.  Bank,  30  Md.  II  ; 
Allen  V.  Fourth  Nat.  Bank,  59  N.  Y  12  ;  St.  Albans  Bank  v.  Farmers',  &c.  Bank,  10 
Vt.  141.  Likewise,  if  the  holder  discovers  the  forgery  before  payment  by  the  drawee, 
the  latter  may  recover  what  he  has  paid.  First  Nat.  Bank  o.  Ricker,  71  III.  439  ; 
National  Bank  v.  Bangs,  106  Mass  441,  444. 

1  So  an  individual  who  pays  a  bill  or  note  on  which  his  name  appears  as  a  party, 
cannot  recover  the  amount  paid  on  discovering  his  name  to  be  forged  if  the  person 
receiving  the  payment  was  a  holder  for  value  without  notice.  Mather  v.  Maidstone, 
18  C.  B.  273  ;  Young  v.  Lehman,  63  Ala.  519,  523 ;  Tyler  v.  Bailey,  71  111.  34,  37 ; 
Allen  V.  Sharpe,  37  Ind.  67,  73 ;  Third  Nat.  Bank  v.  Allen,  59  Mo.  310,  315  ;  Lewis 
V.  VVhite's  Bank,  27  Hun,  396 ;  Johnston  v.  Commercial  Bank,  27  W.  Va.  343 ;  contra  is 
Welch  V.  Goodwin,  123  Mass.  71. 

If  the  drawee  pays  a  bill  on  the  faith  of  forged  bills  of  lading  attached  thereto,  he 
cannot  recover  the  payment  from  one  who  purchased  the  bill  and  received  payment  in 
good  faith.  Thiedemaun  v.  Goldschmidt,  1  DeG.  F.  &  J.  4 ;  Leather  v.  Simpson, 
L.  R.  11  Eq.  398;  Hoffman  v.  Bank  of  Milwaukee,  12  Wall.  181 ;  Young  v.  Lehman, 
63  Ala.  519 ;  First  Nat.  Bank  v.  Burkham,  32  Mich.  323 ;  Craig  v.  Sibbett,  15  Pa.  240 ; 
Randolph  v.  Merchants'  Nat.  Bank,  7  Baxt.  456. 

Nor  has  the  drawee  who  accepts  a  bill  under  similar  circumstances  any  defence  to 
an  action  on  the  acceptance.  Robinson  v.  Reynolds,  2  Q.  B.  196;  Baxter  u.  Chap- 
man, 29  L.  T.  Rep.  642  ;  Goetz  v.  Bank  of  Kansas  City,  119  U.  S.  551. 
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*  265  book  or  vouchers,  with  *  a  view  to  the  detection  of  for- 
geries of  his  name,  (g)  But  the  loser  by  forged  paper  can 
recover  it  back  only  by  showing  proper  diligence  in  detecting  the 
forgery  and  in  giving  notice  to  those  who  might  be  affected  by 
it.  (h) 

It  has  been  held  that  a  note  made  by  a  corporation  in  violation 
of  a  statute,  is  void  in  the  hands  of  an  innocent  holder,  (i)  And 
this  has  been  held  also,  where  the  signature  of  the  promisor  was 
obtained  by  fraud,  (j)  But  where  one  whose  name  was  forged  took 
security  for  the  note,  it  was  held  to  be  a  ratification  by  him.{k)  ^ 
And  it  is  also  held  that  mere  illegality  of  consideration  —  if 
the  note  be  not  declared  void  by  statute  —  will  not  affect  the 
rights  of  one  who  holds  it  for  value  and  in  good  faith.  (I) 

Whether  payment  of  a  debt  in  bills  of  an  insolvent  bank,  both 
parties  being  ignorant  of  the  fact,  is  payment,  seems  not  to  be 
quite  settled.  It  must  depend  upon  the  question  (which  in  each 
case  may  be  affected  by  its  peculiar  circumstances),  whether  the 
payee  takes  the  bills  as  absolute  payment  at  his  own  risk,  or  takes 
them  only  as  conditional  payment,  he  to  be  bound  only  to  use  due 
diligence  in  collecting  the  bills,  and  if  he  fails,  the  payment  to 
be  null.  Perhaps  the  weight  of  authority,  as  well  as  of  reason,  is 
in  favor  of  this  last  view  predominating  where  there  is  no  suffi- 
cient evidence  of  a  contrary  intention,  (m)  How  far  a  bill  or  note 
received  by  a  creditor  is  considered  in  law  as  a  payment  of  the 
debt,  will  be  treated  hereafter.  (?i) 

The  liability  of  an  indorser  may  be  considered,  first  as  depend- 
ing on  the  demand  of  payment,  and  then  as  to  notice  of  non- 


(g)  Weisser  u.  Denisou,   10  N,  Y.  68  ;  (m)  Ellis  u  "Wild,  6  Mass,  321 ;  Ontario 

Manufacturers  Bank  v  Barnes,  65  111.  69.  Bank  v.  Lightbody,  11  Wund  9, 13  Wend. 

(A)  Gloucester  Bank  v.  Salem  Bank,  17  101 ;  Wainwright  v.  Webster,  11  Vt.  576; 

Mass.  33;  Canal  Bank  n.  Bank  of  Albany,  Oilman  v.  Peck,  id.  516;  Fogg  c.  Sawyer, 

1    Hill   (N.  Y.),  287;   Pope   v.   Nance,  1  9N.  H.  365;  Frontier  Bank  c.  Morse,  22 

Minor  (Ala.),  299;  Schroeder  v.  Harvey,  Me.  88     Timmis   v.  Gibbins,   14  E.   L.  & 

75  111.  638.  E.  64,  n.      Contra,  Lowrev   /■.   Durrell,  2 

(i)  Root  V.  Oodard,  3  McLean,  102.  Port.  (Ala.)  280;  Scruggs  y,  Gass,  8  Yerg 

(/)  Dunn  0.  Smith,  12  Sm.&  M.  602.  175;    Bayard    r.  Shank,    1   W.  &    S.  92. 

(k)  Fitzpatrick  u.  S.  Commissioners,  7  See  p.  *257,  note  1,  ante. 

Humph.  224  (»)  Pos(,  Chap,  on  Defences. 

(/)  Norris  ti.  Langley,   19  N.   H.  423; 
Johnson  v.  Meeker,  1  VVis.  436. 


1  One  who,  knowing  the  signature  to  a  promissory  note  to  be  forged,  and  intending 
to  be  bound  by  it,  acknowledges  it  as  his  own,  assumes  the  note  as  his  own,  and  is 
bound  by  it  just  as  if  it  had  been  originally  signed  by  his  authority  Wellington  v. 
Jackson,  121  Mass  157.  But  Shisler  v.  Vandike,  92  Penn.  St.  447,  declared  that 
where  a  fraud  is  of  such  a  character  as  the  forged  indorsement  of  a  note,  its  ratification 
by  the  person  whose  name  is  forged  is  opposed  to  public  policy,  :md  cannot  be 
permitted. —  K. 
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payment,  and  the  proceedings  necessary  thereon.  But  bills  of 
exchange  must  also,  in  some  instances,  be  presented  for 
acceptance,  *when  they  are  made  payable  at  a  certain  *266 
time  after  sight,  in  order  to  fix  the  day  of  their  maturity. 
If  payable  in  so  many  days  after  date  this  is  not  necessary.  But 
the  holder  may  present  any  bill  for  acceptance  at  any  time,  even 
the  last  day  before  it  is  due ;  and  if  not  accepted  may  sue  the 
drawer  and  indorser.  It  is  prudent  and  usual  to  present  a  bill 
for  acceptance  soon  after  it  is  received,  as  the  holder  thereby 
acquires  the  security  of  the  acceptor,  (o) 


SECTION  VIII. 

OF   PRESENTMENT   FOE   ACCEPTANCE. 

Presentment  for  acceptance  should  be  made  by  the  holder  or 
his  authorized  agent  to  the  drawee  or  his  authorized  agent,  (j>) 
during  the  usual  hours  of  business,  (g)  And  the  drawee  has  until 
the  next  day  to  determine  whether  he  will  accept,  but  may  answer 
at  once,  (r) 

A  bill  may  be  in  some  sort  accepted  before  it  is  drawn,  for  a 
written  promise  to  accept  a  certain  bill   hereafter  to  be   made 

(o)  Muilman  v.  D'Equino,  2  H.  Bl.  5C5.  cock,  1  Stark  475.  A  presentment,  how- 
It  was  here  held  that  there  is  no  fixed  ever,  at  eight  o'clock  in  the  evening,  at 
time  within  which  a  bill  payable  at  sight,  the  drawee's  residence,  has  been  held  at 
or  a  certain  time  after,  shall  be  presented  a  reasonable  hour.  Barclay  v.  Bailey,  2 
to  the  drawee.  It  must  be  a  reasonable  Camp.  537.  —  But  eleven  or  twelve  at 
time ;  and  that  is  a  question  for  the  jury  night  has  been  held  otherwise,  Dana  v. 
to  decide  from  the  circumstances  of  each  Sawyer,  22  Me.  244.  So  of  a  demand  at 
case  See  also  Fry  w.  Hill,  7  Taunt.  397  ;  eight  in  the  morning.  Lunt  D.Adams,  17 
Mullick  V.  Radakissen,  28  E.  L.  &  E.  86 ;  Me.  230.  See  Flint  v.  Rogers,  15  Me.  67  ; 
Montelius  v.  Charles,  76  111.  303.  — No  Commercial  Bank  v.  Hamer,  7  How. 
cause  of  action  arises  upon  a  bill  payable  (Miss.)  448  ;  Cohea  v.  Hunt,  2  Sm.  &  M. 
at  sight,  until  it  is  presented.  Holmes  v.  227.  —  The  rule  in  all  cases  is  that  the 
Kerrison,  2  Taunt.  323  ;  Thorpe  v.  Booth,  presentment  should  be  at  a  reasonable 
Ry   &  m'  388.  '™e  ;  and  when  the  paper  is  due  from  or 

In)  Cheek  v.  Roper,  5  Esp.  J  75.     It  is  at  a  bank,  it  should,  as  we  have  already 

not  sufficient  to  call  at  the  residence  of  said,  as  a  general  rule,  be  presented  within 

the  drawee  and  present  the  bill  to  some  banking   hours.     But  in  other  cases  the 

person,  who  is  unknown  to  the  party  call-  period   ranges   through    the  whole   day, 

fjjg      jd  down  to  the  time  of  going  to  bed.      Oay- 

Iq)  Elford  V.  Teed,  1  M.  &  Sel.  28;  uga  Bank  «.  Hunt,  2  Hill  (N.  Y.),635; 
Church  V.  Clark,  21  Pick.  310;  Bank  of  Skelton  v.  Dustm,  92  111.  49.  See  Wise- 
United  States  V.  Carneal,  2  Pet.  543 ;  man  v.  Chiapella,  23  How.  368,  for  a  dis- 
Harrison  u.  Crowder,  6  Sm.  &  M.  464 ;  cussion  of  the  cases  on  presentment  tor 
Parker  v.  Gordon,  7  East,  385.  — And  acceptance.  o  .  t>  i  41 
presentment  after  banking  hours,  and  an  (,)  Montgomery  County  Bank  v.  Al- 
authorized  person  then  answering,  has  bany  City  Bank,  8  Barb,  399. 
been  held  sufficient.     Garnett  v.   Wood- 
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*  267    is  *  construed  as  an  acceptance,  if    precisely  that  bill  is 

drawn  within  a  reasonable  time  after  such  promise,  (s) 
But  a  bill  payable  so  many  days  after  sight,  cannot  have  its 
day  of  payment  fixed,  except  by  presentment ;  and  it  has  there- 
fore been  said,  that  an  acceptance  by  previous  promise  does  not 
apply  except  to  bills  payable  on  demand,  or  at  so  many  days  after 
date,  {t)  It  does  not  seem  quite  clear,  however,  why  the  accept- 
ance by  such  promise  might  not  be  held  valid  to  bind  the 
acceptor,  leaving  the  day  of  payment  to  be  fixed  by  presentment. 
That  is,  if  a  bill  payable  at  sixty  days  after  sight  were  presented 
and  acceptance  refused,  and  the  protest  fixed  the  day  of  present- 
ment and  therefore  the  day  when  it  should  be  paid,  it  is  not  clear 
why  the  acceptor  might  not  be  held  on  his  promise  to  accept  that 
very  bill  when  it  should  be  made  and  presented. 

An  acceptance  must  be  absolute,  and  not  differ  in  any  respect 
from  the  terms  of  the  bill.  If  any  other  be  given,  the  holder 
may  assent  and  so  bind  the  acceptor,  but  must  give  notice,  as  in 
case  of  non-acceptance,  to  other  parties,  in  order  to  bind  them  ;  («) 
and  the  acceptor  is  held  only  so  far  as  he  promises  by  his  accept- 
ance, {v)  The  usual  way  of  accepting  is  by  writing  the  word 
"  accepted  "  on  the  face  of  the  bill,  and  signing  the  acceptor's 
name ;  but  there  is  no  precise  formula  or  method  which  is  neces- 
sary to  constitute  a  good  acceptance.  It  seems  to  be  enough  if  it 
is  substantially  a  distinct  promise  to  pay  the  bill  according  to  its 
terms,  whether  it  be  in  writing  upon  the  bill  or  upon  a  separate 
paper,  or  by  parol,  (w)  ^     And  a  written   promise  to  pay  a  bill, 

(s)  Pillans    v.    Van   Mierop,   3   Burr,  (()  Story    on    Bills    of    Exch.  §  249; 

1670;   Cooljdge  v.  Payson,  2  Wheat.  66;  Wildes  o.  Savage,  1  Story,  22;  Russell !). 

Wilson  V.  Clements,  3  Mass.  I ;  Goodrich  Wiggin,  2  Story,  213  ;  Franklin  Bank  v. 

!).  Gordon,  15  .Johns.  6 ;  Parker  w.  Greele,  Lynch,   .'52    Md.    270.      Contra   is   Ulster 

2   Wend.   54.5  ;   Kendrick  v.  Campbell,  1  Bank  v.  McFarlan,  3  Den.  553. 
Bailey,  522;  Carnegie  ».  Morrison,  2  Met.  (?/)  Walker  v.  Bank  of   State  of  New 

381  ;  Storer  !■.  Logan,  9  M;ias.  55  ;McEvers  York,  13  Barb.   636;  Lyon  d.  Sundius,  1 

w.  Mason,  10. Johns.  207  ;  Schimmelpennich  Camp.  423;  Russell".   Phillips,  14  Q.  B. 

V.  Bayard,  1  Pet.  264;  Boyce  v.  Edwards,  891.     And  see  Niagara  Bank  v.  Fairman, 

4  Pet   121 ;  Williams  v.  Winans,  2  Green  &c.    Manufacturing    Co.    31    Barb.  403  ; 

(N.  J.),  339  ;  liayard  v.  Lathy,  2  McLean,  Taylor  v.  Newman,  77  Mo.  257 ;  Gibson  v 

462 ;  Vance  o.  AVard,  2  Dana",  95  ;  Reed  v.  Smith,  75  Ga.  33. 

Marsh,  5  B.  Mon.  8  ;  Howland  «.  Carson,  (w)  Sallery  v.  Prindle,  14  Barb.    186. 

15  Penn.  St.  453  ;  Beach  v.  State  Bank,  2  See,  however,  Clarke  u.  Gordon,  3  Rich. 

Cart.  (Ind. )  488 ;  Cassell  v.  Dows,  2  Blatch.  L.  3 11 . 

335 ;  Lewis  v.  Kramer,  3  Md.  275  ;  Naglee  (to)  Edson  v.  Fuller,  2  Foster  (N.  H,), 

!'.  Lyman,  14  Cal.  450.    See  also  Exchange  183;  Barnet  k.  Smith,  10  Foster  (N.  H.), 

Bank  v.  Rice,  98  Mass.  288  ;  Central  Bank  256 ;  Wynne  v.  Raikes,  5  East,  514  :  Fair- 

u.  Richards,  109  Mass.  413.  lee  v.  Herring,  3  Biug.  625.     In  this  case, 

'  Retention  or  destruction  of  a  bill  by  the  drawee  is  not  equivalent  to  an  accept- 
ance. Jeune  v.  Ward,  2  B.  &  Aid.  6.53;  Colorado  Bank  !■.  Boettcher,  5  Col.  185, 
15  Col.  16 ;  Holbrook  v.  Payne,  151  Mass.  383  ;  Overman  v.  Hoboken  Bank,  30  N.  J. 
61,  31  N.  J.  563. 
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operates  as  an  acceptance  of  the  bill  when  drawn ;  but  it  should 
be  sufficiently  precise  to  identify  the  bill  as  that  autho- 
rized, (ww)     In  many  *of    our  States  there  are   statutes    *  268 
respecting  acceptance  of  bills,  (a;) 

An  acceptance  can  be  made  only  by  a  drawee,  or  by  one  for 
honor;  but  an  acceptance  by  one  of  many  drawees  binds  the 
acceptor,  (y) 


SECTION  IX. 

OF   PRESENTMENT   FOE   PAYMENT. 

A  bill  or  note  must  be  presented  for  payment  at  its  maturity, 
or  the  indorsers  are  not  held.  They  guarantee  its  payment,  not 
by  express  words,  but  by  operation  of  law.  And  for  their  protec- 
tion the  law  annexes  to  their  liability,  as  a  condition,  that 
reasonable  efforts  shall  be  made  to  procure  the  payment  from  those 
bound  to  pay  before  them,  and  also  that  they  shall  have  reasonable 
notice  of  a  refusal  to  pay,  that  they  may  have  an  opportunity  to 
indemnify  themselves.  The  justice  of  this  is  obvious.  A  holder 
of  a  note,  with  a  good  indorser,  might  be  very  indifferent  as  to 
the  payment  by  the  promisor  or  an  earlier  indorser,  if  he  knew 
that  he  could  certainly  collect  the  amount  from  the  indorser  on 
whom  he  relied ;  therefore  the  very  liability  of  this  indorser  is 
made  to  rest  upon  the  efforts  of  the  holder  to  obtain  the  money 

bills  having  been  drawn  on  the  defendants  by  having  made  a  protest  in  ignorance  of 

by  their  agent,  and  with  their  authority,  this  acceptance.  —  In  Ward  c.  Allen,  2  Met. 

in  respect   to  a    mine   which  they  after-  53,  a  bill  was  read  to  the  drawee,  who  said 

wards  transferred  to  A,  they  requested  A  it  was  correct  and   should  be  paid ;  and 

to  place  funds  in  their  hands  to  meet  the  this  was  treated  as  a  sufficient  acceptance, 

bills    when    due,  saying,    "it  would    he  SeeParkhurst  y.  Dickerson,  21  Pick.  307; 

unpleasant  to  have  bills  drawn  on  them  Pierce  v.  Kittredge,  115  Mass.  374;  Luff 

paid   by  another  party."     A  placed  funds  i'.  Pope,  5  Hill   (N.  Y.),  413  ;  Walker  v. 

accordingly ;  but  when  the  bills  were  left  Lide,  1  Rich.  L.  249 ;  Walker  v.  Bank  of 

with   the   defendants  for  acceptance,  no  State  of  New  York,  is  Barb.  636 ;  Lewis 

acceptance    was    written  on    them.     A's  v.  Kramer,  3  Md.  265 ;  Orear  v.  McDonald, 

agent   having  complained  to  one  of  the  9  Gill,  350. 

defendants  on  the  subjeSt,  he  said:  (ww)  Plummer  w.  Lyman,  49  Me.  229 ; 
"  What,  not  accepted?  We  have  had  the  Burns  v.  Rowland,  40  Barb.  368. 
money,  and  they  ought  to  be  paid,  but  I  (x)  In  New  York,  Missouri,  and  Cali- 
do  not  interfere  in  tliis  business,  you  fornia,  the  acceptance  must  be  in  writing ; 
should  see  my  partner."  And  it  was  held  and  may  be  by  promise  before  the  bill  is 
that  all  this  amounted  to  a  parol  accept-  drawn.  And  a  drawee  holding  and  refus- 
ance  of  the  bills  on  which  the  defendants  ing  to  return  a  bill  to  a  holder  for  twenty- 
were  liable  to  an  indorsee,  between  whom  four  hours,  is  to  be  held  as  accepting  it. 
and  A  there  was  no  privity,  and  that  the  (i/)  Owen  v.  Van  Uster,  1  E.  L.  &  E. 
indorsee  was  not   precluded   from  suing,  396;  s.  c.  10  C.  B  318. 
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from  the  prior  parties.      Again ;  each  indorser  transfers  by 

*  269    indorsement  a  debt  due  to  *  himself,  and  if  by  the  guaranty 

which  springs  from  his  indorsement  he  has  to  pay  this  debt 
to  another,  he  is  entitled  to  all  such  prompt  knowledge  of  the 
failure  of  the  party  whom  he  guarantees,  and  of  his  own  con- 
sequent liability,  as  will  enable  him  to  secure  a  payment  of  this 
debt  to  himself,  if  that  be  possible.  The  rules,  and  the  exceptions 
to  the  rules,  in  relation  to  demand  of  payment  and  notice  of  non- 
payment, will  be  found  to  rest  upon  these  principles. 

Generally  the  question  of  reasonable  time,  reasonable  diligence, 
and  reasonable  notice,  is  open  to  the  circumstances  of  every  case, 
and  is  determined  by  a  reference  to  them.  («)  But  in  regard  to 
bills  and  notes  the  law  merchant  has  defined  all  of  these  with 
great  exactness. 

The  general  rule  may  be  said  to  be,  that  the  drawer  and  indorsers 
of  a  bill  and  the  indorsers  of  a  note  are  discharged  from  their 
liability,  unless  payment  of  the  bill  or  note  be  demanded  from 
the  party  previously  bound  to  pay  it,  on  the  day  on  which  it 
falls  due.  (a)  And  if  the  holder  neglects  to  make  such  demand, 
he  not  only  loses  the  guaranty  of  subsequent  parties,  but  all  right 
to  recover  for  the  consideration  or  debt  for  which  the  bill  or  note 
was  given,  (b)  ^ 

(z)  Goodwin  ti.  Davenport,  47  Me.  112.  notes  of  the  Bank  of  D.  &  Co.  at  Hud- 
(a)  Field  i;.  Niclierson,  13  Mass.  131  ;  dersfield,  payable  on  demand  to  bearer. 
Martin  i:  Winslow,  2  Mason,  241 ;  Sice  v.  D.  &  Co.  stopped  payment  on  the  same 
Cunningham,  1  Cowen,  397  ;  Montgomery  day  at  eleven  o'clock  in  the  morning,  and 
County  Bank  v.  Albany  City  Bank,  8  never  afterwards  resumed  their  pay- 
Barb.  396  ;  Holbrook  v.  Allen,  4  Fla.  87 ;  ments ;  but  neither  of  the  parties  knew 
Kobinson  v.  Blen,  20  Me.  109;  Magruder  of  the  stoppage,  or  of  the  insolvency  of 
o.  Union  Bank,  3  Pet.  87 ;  Juniati  Bank  D.  &  Co.  The  vendor  never  circulated 
V.  Hale,  16  S.  &  R.  157.  If  the  bill  nr  the  notes,  or  presented  them  to  the 
note  is  payable  at  a  time  certain,  it  must  bankers  for  payment;  but  on  Saturday, 
be  presented  on  the  last  day  of  grace;  the  17th,  he  required  the  vendee  to  take 
and  a  demand  either  before  or  after  that  back  the  notes,  and  to  pay  him  the 
day  is  insufficient  to  charge  the  indorser.  amount,  which  the  latter  refused.  Held, 
Id.  ;  Howe  v.  Bradley,  19  Me.  31  ;  Leavitt  under  these  circumstances,  that  the  ven- 
V.  .Simes,  3  N.  H.  14;  Farmers' Bank  i>.  dor  of  the  goods  was  guilty  of  laches, 
Duvall,  7  G.  &  J.  78  ;  Piatt  i'.  Eads,  1  and  had  thereby  made  the  n,otes  his  own, 
Blackf.  81 ;  Etting  v.  Schuylkill  Bank,  2  and,  consequently,  that  they  operated  as 
Barr,  355.  a  satisfaction  of"  the  debt.  In  Hare  v. 
{!>}  Bridges  v.  Berry,  3  Taunt.  130;  Heutv,  100  Eng.  C.  L.  65,  it  is  held  that  a 
Camidge  ,>.  Allenby,  6  B.  &  C.  373.  banker  receiving  a  check  upon  another 
This  was  an  action  for  the  price  of  banker,  not  resident  in  the  same  town,  is 
goods.  It  appeared  that  the  same  were  not  bound  to  Iransmit  it  for  presentment, 
sold  at  "i'ork  on  Saturday,  December  by  the  post  of  the  day  on  which  he  re- 
10th,  1825,  and  on  the  same  day,  at  three  ceives  it,  but  he  has  until  post  time  of  the 
o'clock  in  the  afternoon,  the  vendee  de-  next  day  for  so  doing.  See  also  2  Pars, 
livered  to  the  vendor,  as,  and  for  a  pay-  Notes  &  BiUs,  72. 
ment    of    the    price,    certain  promissory 

1  It  was  decided  in  German  Nat.  Bank  v.  Foreman,  138  Pa.  474,  that  the  plaintiff 
bank  had  discharged  the  indorser  of  a  note  which  it  held  by  allowing  the  maker  to 
withdraw  a  deposit  after  the  maturity  of  the  note. 
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*  Let  us  look  at  the  exceptions  to  this  rule  requiring  *  270 
such  presentment  of  a  bill  or  note.  Bankruptcy  or  insol- 
vency, however  certain  or  however  manifested,  is  not  one.  (c) 
Though  the  bank  or  shop  be  shut,  presentment  there  or  to  the 
parties  personally  must  still  be  made,  (d)  Nor  will  the  death  of 
the  party  prevent  the  necessity  of  demanding  payment  of  his 
personal  representatives,  if  he  have  any,  («)  and  if  not,  at  his 
house ;  nor  will  the  death  of  the  party  who  should  give  notice ; 
for  if  no  executor  or  administrator  is  appointed  before  the  note 
falls  due,  the  executor  or  administrator  may  make  sufficient 
demand  and  give  notice  within  a  reasonable  time  after  the 
appointment.  (/) 

Delay  or  omission  to  demand  payment  does  not,  however,  dis- 
charge the  drawer  of  a  bill,  if  the  drawee  had  in  his  hands  no 
effects  of  the  drawer,  at  any  time  between  the  drawing  of  the  bill 
and  its  maturity,  and  had  no  right  on  other  ground  to  expect  the 
payment  of  the  bill,  {g)  for  the  drawer  had  then  no  right  to  draw 
the  bill,  and  therefore  no  right  to  demand  or  notice,  because  he 
could  not  profit  by  it  to  get  payment  to  himself  of  the  debt  from 
the  drawee,  there  being  no  such  debt.  So  also  if  the  trans- 
action between  the  drawer  and  the  drawee  was  *  illegal,  {h)    *  271 


(c)  Russell  w.  Langstaffe,  Dongl.  515; 
Ex  parte  Johnston,  3  Deac.  &  C.  433 ; 
Bowes  V.  Howe,  5  Taunt.  30  ;  Gower  v. 
Moore,  25  Me.  16  ;  Ireland  v.  Kip,  Anthon, 
142  ;  Sliaw  ...  Reed,  12  Pick.  132  ;  Groten 
V.  Dalheim,  6  Greenl.  476;  Holland  v. 
Turner,  10  Conn.  308  ;  Orear  v.  McDon- 
ald 9  Gill,  350  ;  Smith  v.  Miller,  52  N.  Y. 
545;  Farwell  v.  St.  Paul  Trust  Co.  45 
Minn.  495.  And  although  the  indorsers, 
at  the  time  of  indorsement,  had  reason  to 
believe,  and  did  believe,  that  the  maker 
would  not  pay,  this  does  not  dispense  with 
the  necessity  of  due  notice  to  them  of  such 
maker's  default.  Denny  v.  Palmer,  5  Ired. 
L.  610;  Oliver  v.  Munday,  2  Penmng.  982  ; 
AUwood  V.  Haseldou,  2  Bailey,  457. 

(d)  Bowes  0.  Howe,  5  Taunt  30,  re- 
versing the  decision  of  the  King's  Bench 
in  the  same  case,  16  East,  112.  And  see 
Camidge  <-.  AUenby,  6  B.  &  C.  373.  If 
the  maker  is  absent  on  a  voyage  at  sea, 
having  a  domicile  within  the  State,  pay- 
ment must  be  demanded  there.  Vi^hittier 
„  Groffam,  3  Greenl.  82;  Dennie  v. 
Walker,  7  N.  H,  199.  See  Ogden  v.  Cow- 
ley 2  Johns.  274 ;  Galpin  v.  Hard,  3  Mc- 
Cord,  394 ;  Ellis  v.  Commercial  Bank,  7 
How.  (Miss.)  294.  „     ,,     t 

(e)  Gower  r.  Moore,  25  Me.  16;  Lan- 
dry i:  Stansbury,  10  La.  484. 


(/)  White  V.  Stoddard,  11  Gray,  258. 

(g)  De  Berdt  v.  Atkinson,  2  H.  Bl. 
336;  Terry  v.  Parker,  6  A.  &  E.  502; 
Kinsley  v.  Robinson,  21  Pick.  327  ;  Foard 
V.  Womack,  2  Ala.  368  ;  Wollenweber  v. 
Ketterhnus,  17  Penn.  St.  389;  Allen  i>. 
Smith's  Adm'r,  4  Harring.  (Del.)  2.34, 
Oliver  V.  Bank  of  Tenn.  11  Humph.  74; 
Orear  v.  McDonald,  9  Gill,  350.  See  also 
Fitch  V.  Redding,  4  Sandf.  130;  Allen  v. 
King,  4  McLean,  128;  Durrum  v.  Hen- 
drick,  4  Tex,  492;  Bowring  v.  Andrews, 
3  McLean,  576  ,  Gillett  v.  Averill,  5  Denio, 
85  ;  Mobley  i;.  Clark,  28  Barb.  390 ;  Culver 
V.  Marks,  122  Ind.  554.  But  where  a  note 
is  signed  by  one  person  as  a  prmcipal,  and 
others  as  sureties,  it  is  not  a  sufficient  ex- 
cuse to  show  that  the  sureties  had  no 
funds  in  the  place  of  payment ;  for  it  was 
the  duty  of  the  maker,  and  not  of  the 
sureties,  to  provide  for  the  payment. 
Fort  V.  Cortes,  14  La.  180. 

(h)  Copp  V.  McDugall,  9  Mass.  1. 
Where  the  indorsee  of  a  negotiable  prom- 
issory note  failed  to  recover  against  the 
promisor,  because  the  original  contract 
wa.'i  usurious,  the  indorser,  who  was  the 
original  payee,  was  held  liable,  without 
notice,  for  the  amount  due  by  the  note, 
but  not  for  the  costs  of  the  indorsee  s 
action  against  the  promisor. 
-293 
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But  such  presentment  should  still  be  made  in  all  cases  to  hold 
the  subsequent  parties,  (i)  And  it  is  held  that  an  accommo- 
dation drawer  is  entitled  to  demand  and  notice  of  dishonor, 
although  he  had  no  funds  in  the  hands  of  the  drawee,  (m)  The 
discharge  from  liability  arising  from  such  delay  or  omission  may 
be  waived,  by  an  express  promise  to  pay  made  after  such  dis- 
charge, or  by  a  payment  in  part,  from  which  the  law  infers  an 
acknowledgment  of  liability ;  but  not  by  a  mere  promise  to  pay 
made  before,  such  delay  or  omission,  (y)  If  the  party  who  should 
pay  the  note  has  absconded,  or  has  no-  domicile  or  regular  place 
of  business,  and  cannot  be  found  by  reasonable  endeavors,  pay- 
ment need  not  be  demanded  of  him,  because  it  would  be  of  no 
utility  to    a    subsequent   party ;  {k)    still,    notice    of    these    facts 


(0  Wilkes  n.  Jacks,  Peake  Cas.  202 
Leach  v.  Hewitt,  4  Taunt.  730 ;  Ramdu 
loUday  u.  Darieux,  4  Wash.  C.  C.  61 
Carter  v.  Flower,  16  M.  &  W.  743. 

(/(■)  Merchants'  Bank  v.  Easley,  44  Mo. 
286, 

(j)  That  payment  of  part  is  a  waiver 
of  non-demand  on  the  maker,  see  Vaughan 
V.  Fuller,  Stra.  1246;  Taylor  i>.  Jones, 
2  Camp.  106;  Lundie  v.  Robertson,  7 
East,  231  ;  Haddock  a.  Bury,  id.'  236,  n. ; 
Hodge  11.  Fillis,  3  Camp.  464  ;  Hopley  v. 
Dufresne,  15  East,  275;  Ryram  y.  Hun- 
ter, 36  Me.  217;  Low  v.  Howard,  11 
Cush.  268;  Dorsey  v.  Watson,  14  Mo. 
59 ;  Harvey  u.  Troupe,  23  Miss.  538.  — 
That  a  new  promise  to  pay,  after  notice 
of  the  neglect  to  demand  of  the  maker, 
is  a  waiver,  see  .Sussex  Bank  w.  Baldwin, 
2  Harrison,  487 ;  Seeley  u.  Bisbee,  2  Vt. 
105;  Ladd  v.  Kenney,  2  N.  H.  340; 
Sogers  V.  Hackett,  1  Foster  (N.  H.),  100; 
Breed  i'.  Hillhouse,  7  Conn.  523  ;  Jones  o. 
O'Brien,  26  E.  L.  &  E.  283  ;  Peto  v.  Rey- 
nolds, id.  404.  See  ahso  p.  *  434,  note,  posf. 
—  It  has  been  decided  that  it  must  be 
shown  affirmatively,  however,  that  the  in- 
dorser,  when  he  made  the  promise,  knew 
that  no  demand  had  been  made  on  the 
maker.  Otis  v.  Hussey,  3  N.  H.  346 ; 
New  Orleans  Railroad  Co.  i\  Mills,  2  La. 
An.  824;  Robinson  v.  Day,  7  La.  An.  201. 
But  it  is  said  in  Bruce  «.  Lytle,  13  Barb. 
163,  that  where  there  is  an  express  prom- 
ise, demand  and  nntice  will  be  presumed 
unless  the  contrary  be  shown.  —  So  if  an 
indorser  takey«//  security  from  the  maker 
to  secure  him  against  his  liability  to  pay 
the  note,  this  excuses  a  demand  on  the 
maker,  and  notice  thereof  to  the  indorser. 
Durham  v.  Price,  5  Yerg.  300 ;  Duvall  o. 
Farmers'  Bank,  2  G.  &  J.  31  ;  Mead  v. 
Small,  2  Greenl.  207  ;  Marshall  v.  Mitchell, 
34  Mo,  227  ;  Marshall  v.  Mitchell,  35  Me. 
223;  Prentiss   v.  Danielson,  5  Conn.  175; 
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Perry  v.  Green,  4  Harrison,  61 ;  Mechanics' 
Bank  v.  Griswold,  7  Wend.  165;  Cod- 
dington  v.  Davis,  3  Denio,  16;  Bond  u. 
Farnham,  5  Mass.  170;  Stephenson  v. 
Primrose,  8  Port.  (Ala.)  155. — Aliler^oi 
only  part  security.  Spencer  v.  Harvey, 
17  Wend.  489;  Bruce  v.  Lytle,  13  Barb. 
163  ;  Burroughs  v.  Hannegan,  1  McLean, 
309  ;  Kyle  v.  Green,  24  Ohio,  495  ,  Wood- 
man V.  Eastman,  10  N.  H.  359;  Andrews 
V.  Boyd,  3  Met.  434 ;  Otsego  Co.  Bank  v. 
Warren,  18  Barb.  290,  —  And  the  whole 
doctrine  itself  is  subject  to  many  quali- 
fications ;  and  in  Kramer  v  Sandford,  4 
W.  &  S.  328,  where  the  American  author- 
ities are  fully  reviewed,  (jibson,  C.  J.,  ob- 
served that  this  doctrine  of  waiver  in 
consideration  of  security  had  no  footing 
in  Westmiuster  Hall.  See  infra,  p  *317. 
(i)  Putnam  v.  Sullivan,  4  Mass.  45 ; 
Gilbert  v.  Dennis,  3  Met,  495,  499  ;  per 
Sli(i,i\  C,  J. ;  Duncan  t>.  McCullough,  4 
S.  &  R.  480 ;  Lehman  v.  Jones,  1  W.  & 
S.  126;  Wheeler  v.  Field,  6  Met.  290; 
Gist  u.  Lybraud,  3  Ohio,  307  ;  Central 
Bank  j'.  Allen,  16  Me.  41  ;  Bruce  v.  Lytle, 
13  Barb.  163;  Nailor  v.  Bowie,  3  Md. 
251  ;  Ratcliff  v.  Planters'  Bank,  5  Sneed, 
425.  —  So  when  the  maker  of  the  note 
was  a  seafaring  man,  having  no  resi- 
dence or  place  of  business  in  the  State, 
and  was  at  sea  when  payment  was  due, 
no  demand  was  held  requisite.  Moore 
V.  CofKeld,  1  Dev.  247.  So  where  the 
maker  of  a  promissory  note  removes 
from  the  State  subsequently  to  making, 
and  continues  to  reside  abroad  until  its 
maturity.  Foster  v.  Julien,  24  N.  Y.  28. 
—  But  where  the  holder  was  told,  at  the 
time  of  the  indorsement,  that  the  maker 
was  a  transient  person,  and  his  residence 
unknown,  an  effort  should  be  made,  not- 
withstanding, to  find  him.  Otis  v.  Hus- 
sey, 3  N.  H.  346. 
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♦should  be  given.      And  it  has  been   held   that  where    *272 
demand  of  payment  was  delayed  by  political  disturbances, 
or  by  any  invincible  obstacle,  it  was  enough  if  the  demand  was 
made  as  soon  as  possible  after  the  obstruction  ceased,  (l) 

Where  the  bill  or  note  is  made  payable  at  a  particular  place 
specified  in  the-  body  of  it,  it  seems  to  be  the  rule  in  England 
that  it  must  be  presented  for  that  purpose  at  that  place,  [to  make 
even  the  acceptor  or  maker  liable],  for  the  place  is  part  of  the  con- 
tract ;  (m)  but  "  payable  at, "  etc. ,  out  of  the  body  of  the  note, 
either  at  the  bottom,  or  in  the  margin,  is  but  a  memorandum, 
which  binds  nobody,  {n)  And  in  this  country,  neither  a  bill  or 
note  drawn  payable  at  a  place  certain,  nor  a  bill  drawn  payable 
generally,  but  accepted  payable  at  a  specified  place,  need 
be  presented  at  that  place,  (o)  in  order  to  *  sustain  an  action  *  273 
against  the  maker  or  acceptor ;  but  he  may  show  by  way  of 
defence,  that  he  was  ready  there  with  funds,  and  thus  escape  all 


(l)  Patience  v.  Townley,  2  Smith, 
lOng's  Bench,  223.  See  Rouquette  v. 
Overmann,  L.  R.  10  Q.  B.  525;  Bond  v. 
Moore,  93  CJ.  S.  593 ;  Dunbar  v.  Tyler,  44 
Miss.  1  ;  Norris  • ;;.  Bespard,  38  Md.  487. 
And  so  the  prevaleuce  of  a  contagious 
malignant  fever  in  the  place  of  residence 
of  the  parties,  which  occasioned  a  stop- 
page of  all  business,  has  been  held  a  suffi- 
cient excuse  for  a  delay  of  two  months  in 
giving  notice  of  a  non-payment.  Tunno  v. 
Lague,  2  Johns.  Cas,  1.  If  the  holder  de- 
posits the  note  in  the  post-oflBce  in  season 
to  reach  the  place  of  payment  at  the 
proper  time,  to  be  there  presented  by  his 
agent,  but  through  the  mistake  of  the 
postmaster  it  is  misdirected  and  delayed, 
these  facts  have  been  held  to  excuse  the 
delay.  Windham  Bank  u.  Norton,  22 
Conn.  213. 

(tk)  Rowe  V.  Young,  2  Br.  &  B.  165  ; 
Sanderson  v.  Bowes,  14  East,  500;  Spind- 
ler  V.  GreUett,  1  Exch.  384 ;  Emblin  v. 
Dartnell,  12  M.  &  W.  830.  These  de- 
cisions, however,  led  to  the  enactment  of 
1  &  2  Geo.  IV.  c.  78,  which  provides  that 
an  acceptance  at  a  particular  place  is  a 
general  acceptance,  unless  expressed  to 
be  payable  there  only,  and  not  otherwise 
or  elsewhere.  On  the  construction  of  this 
statute,  see  Selby  v.  Eden,  3  Bing.  6U  ; 
Fayle  v.  Bird,  6  B.  &  C.  531. 

(n)  Masters  v.  Barretto,  8  M.  G.  &  b. 
433 ;  Exon  v.  Russell,  4  M.  &  Sel.  505 ; 
Bowling  V.  Harrison,  6  How.  259. 

(o)  United  States  Bank  v.  Smith,  11 
Wheat.  171  ;  Foden  v.  Sharp,  4  Johns. 
183  ;  Wolcott  V.  Van  Santvoord,  17  Johns. 
248 ;  Caldwell  v.  Cassidy,  8  Cowen,  271 ; 
Haxtum  -.  Bishop,  3  Wend.  15;  Wallace 


V.  McConuell,  13  Pet.  136;  Carley  v. 
Vance,  17  Mass.  389  ;  Watkins  v.  Crouch, 
5  Leigh,  522 ;  Ruggles  v.  Patten,  8  Mass. 
480 ;  Allen  v.  Smith's  Adm'r,  4  Barring. 
(Del.)  234 ;  Dougherty  v.  Western  Bank 
of  Georgia,  13  Ga.  288  ;  Ripka  o.  Pope,  5 
La.  An.  61 ;  Blair  i'.  Bank  of  Tenn.  11 
Humph.  84 ;  Weed  v.  Van  Houten,  4  Halst. 
189  ;  McNairy  v.  Bell,  1  Yerg.  502;  Mul- 
herrin  v.  Hannum,  2  id.  81 ,  Bacon  v.  Dyer, 
SEairf.  19;  Remick  ti.  O'Kyle,  id.  340; 
Dockray  v.  Dunn,  37  Me.  442  ;  Nichols  v. 
Pool,  2  Jones  (N.  C),  23;  Irvine  v. 
Withers,  1  Stew.  (Ala.)  234;  Eldred 
V.  Hawes,  4  Conn.  465  ;  \Vaite,J.,  in  Jack- 
son V.  Parker,  13  id.  358;  Payson  r. 
Whitcomb,  15  Pick.  212  ;  Sumner  v.  Ford, 
3  Ark.  389  ;  Green  v.  Goings,  7  Barb.  652  ; 
Brigham  !•.  Smith,  16  N.  H.  274  ;  HiUs  v. 
Place,  48  N.  Y.  520 ;  Yeaton  v.  Berney,  62 
111  61  ;  Mahan  v.  Waters,  60  Mo.  167. 
Contra,  per  Storif,  J.,  Picquet  c.  Curtis,  1 
Sumner,  478.  See  also  New  Hope  D.  B. 
Co.  V.  Perry,  11  111.  467;  Ganes  v.  Man- 
ning 2  Green  (la.),  251  ;  Andrews  v. 
Hoxie,  5  Tex.  171 ;  Carter  v.  Smith,  9 
Cush.  321 ;  McKenzie  v.  Durant,  9  Rich. 
L.  61  ;  Bank  of  State  v.  Bank  of  C.  F.  13 
Ired.  L.  75. —  If  the  bill  or  note  be  pay- 
able at  a  particular  place,  on  demand, 
then,  according  to  Savaqe,  C.  J.,  in  Cald- 
well V.  Cassidy,  8  Cowen,  271,  demand  is 
necessary.  This  is  denied  in  Dougherty 
V  Western  Bank  of  Georgia,  13  Ga.  287  ; 
but  it  is  there  decided  that  bank-notes  are 
exceptions  to  the  general  rule,  on  the 
ground  of  public  policy,  and  demand 
Spon  them  must  be  made.  This  may, 
however,  be  doubted. 
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damages  and  interest ;  (f)  and  if  he  can  show  positive  loss  from 
the  want  of  such  presentment  (as  the  subsequent  failure  of  a  bank 
where  he  had  placed  funds  to  meet  the  bill),  he  will  be  dis- 
charged from  his  liability  on  the  bill  to  the  amount  of  such  loss. 
Such  seems  to  be  the  prevailing,  though  not  the  only  view,  taken 
of  this  subject  by  the  American  authorities ,  for.  some  of  much 
weight  hold,  that  where  the  acceptance  is  thus  qualified,  the 
holder  may  refuse  it,  and  protest  as  for  non-acceptance ,  but  if 
he  receives  and  assents  to  it  he  is  bound  by  it,  and  can  demand 
payment  nowhere  else.  The  drawers  and  indorsers  are  certainly 
discharged  by  a  neglect  to  demand  payment  at  such  specified 
place,  (q)  If  the  place  be  designated  only  in  a  memorandum  not 
in  the  body  of  the  bill  or  note,  presentment  may  be  made  at  such 
place,  but  may  also  be  made  where  it  might  have  been  without 
such  memorandum,  (r)  If  the  note  be  payable  at  any  of  several 
different  places,  presentment  at  any  one  of  them  will  be  suffi- 
cient, (s)  It  has  been  held  that  where  a  note  was  made 
*  274  payable  at  a  certain  house,  and  the  occupant  *  of  the  house 
was  himself  the  holder  of  the  note  at  its  maturity,  it  was 
demand  enough  if  he  examined  his  accounts,  and  refusal  enough 
if  he  had  no  balance  in  his  hands  belonging  to  the  party  bound 
to  pay.  {t) 

(p)  Wolcott    V.    Van    Santvoord,    17  of  presentment  there  should   have   been 

Johns.  248 ;    Wallace    v.   McConnell,  13  given.     The   judge  overruled   the  objec- 

Pet.  136;    Savar/e,  C.   J ,   in  Haxtum  o.  tion,  but  gave  leave  to  move   to  enter  a 

Bishop,  3  Weud  21  ;  Wilde,  J.,  in  Carley  non-suit.     It  was  moved  accordingl.y,  and 

V.  Vance,  17  Mass.  392;  Caldwell  u.  Cas-  contended  that  the  memorandum  was  as 

sidy,  8  Cowen,  271.  much  parcel  of  the  contract  as  if  it  had 

(7)  Sec  3  Kent,  Com.  97,  99 ;  Picquet  been  in  the  body  of  the  instrument,  and 

V.  Curtis,  1  Sumner,  478  ;  Gale  v.  Kem-  that  therefore  presentment  at  the  house 

per's  Heirs,  10  La.  305  ;  Warren  v.  AUnut,  where  the  note  was  made  payable  should 

12  La.  4.)4  ;    Bacon    r.  Dyer,  12  Me.  19.  have   been    averred    and    proved.     Lord 

Vontm,  in  Iowa,  Puller   v.  Dingman,  41  Tenterden,  C.  J.  .  "In  point   of  practice, 

-'^-  •''*'G.  the     distinction    between    mentioning   a 

(;■)  Williams  v.  Waring,  10  B.  &  C.  2.  particular  place    for  pavment  of   a  note, 

This  was   an  action   of    assumpsit   on   a  in  the  body    and   in   the   margin   of  the 

promissory  note  by  the  indorsee  against  instrument,  has  been  frequently  acted  on 

the  maker.     The  note  was  in  the  follow-  In  the  latter  case  it  has  been  treated  as  a 

ing  form.    "31st    January,    1827.     Two  memorandum  only,  and  not  as  apart  of 

months   after  date  I   promise   to  pay  to  the  contract ;  and  I  do  not  see  any  suf- 

A    B.   £25,  value   received.     J.  Waring,  licient    reason    for   departing    froni  that 

At  Messrs.  B.  &  Co.'s,  Bankers,  London."  course."     Bai/lei/,    J.,  cited    the  case   of 

The  note  was  in  the  handwriting  of  the  Exonti.  Russell,  4  M.  &  Sel.  505,  as  being 

defendant,  the  maker,  and  the  memoran-  sufficient  to  decide  this  case  in  favor  of 

dum  was  writtc?i  at  the  time  the  note  was  the  plaintiff.     See  also  Morris  v.  Husson, 

made.      For   the   defendant   it   was  con-  4  Sandf.  93. 

tended  that  the    note   should   have  been  (s)  Langley  v.  Palmer,  30  Me.  467. 

described   in  the   declaration   as   payable  (()  Sanderson  v.  Judge,  2  H.  Bl.  509. 

at  Messrs.  B.  &  Co.'s,  and  that  evidence 
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SECTION  X. 

OF   WHOM,    WHEN,    AND   WHERE  THE   DEMAND   OR   PRESENTMENT  FOR 
PAYMENT   SHOULD   BE   MADE. 

Demand  of  payment  should  be  made  by  the  holder,  or  his 
authorized  agent,  of  the  party  bound  to  pay,  or  his  authorized 
agent ;  (u)  and  at  his  usual  place  of  residence,  or  usual  place  of 
business ;  if  the  former,  within  such  hours  as  may  be  reasonably 
so  employed,  and  if  the  latter,  in  business  hours ;  but  a  demand 
at  a  bank  where  a  note  is  payable,  made  after  business  hours,  but 
while  the  bank  is  still  open  and  the  officers  are  there,  has  been 
held  sufficient,  (v)     If  the  holder  finds  the  dwelling-house  or  place 
of  business  of  the  payor  closed,  so  that  he  cannot  enter  the  same, 
and  after  due  inquiry  cannot  find  the  payor,  the  prevalent  doc- 
trine in  this  country  is,  that  he  may  treat  the  bill  or  note  as 
dishonored,  (w)     If  the  payor  has  changed  his  residence  to  some 
other  place  within  the  same  State,  the  holder  must  endeavor  to 
find  it  and  make  demand  there ;  but  if  he  have  removed  out  of 
the  State,  subsequent  to  making  the  note,  the  demand  may 
be  made  at  his  former  residence,  (x)     The  presumption  *  is    *  275 
that  the  maker  lives  where  he  dates  the  note,  and  demand 
must  be  made  there,  unless  when  the  note  falls  due  the  payor 
resides  elsewhere  within  the  State,  and  the  holder  knows  it,  and 
then  the  holder  must  make  the  demand  there,  (y) 

(u)  Lord  A'eni/on,  in  Cooke  f.  Callaway,  maker.     Ellis    v.    Commercial    Bank,    7 

1  Esp.  115.  —  And  a  person  iu  possession  How.  (Miss.)  294;   Sullivan   v.  Mitchell, 

of  a  bill,  payable  to  his  own  order,  is  a  1    Car.  L.   Rep.  482 ;    CoUins   v.  Btttler, 

holder  for  this  purpose.  Smith  i\  McClure,  Stra.  1087. 

5  East,  476,  2   J.  P.  Smith,  43;  v.  (x)  Anderson  i'.  Drake,  14  Johns  114; 

Orraston,  10  Mod,  286.  —  A  demand  by  a  McGruder    v.    Bank    of    Washington,  9 

notary  is    sufficient.     Hartford    Bank  v.  Wheat.    598 ;    Gillespie   v.  Hannahan,  4 

Stedman,  .3    Conn.  489  ;  Sussex  Bank  v.  McCord,  503 ;  Reid  i>.  Morrison,  2  W.  & 

Baldwin,  2  Harrison,  487  ;  Bank  of  Utica  S.  401;  Wheeler   v.   Field,  6' Met.   290; 

V.  Smith,  18  Johns.  230.  —  Parol  authority  Nailor  v.  Bowie,  3  Md.  251.     See  Gilmore 

to  an  agent  to  demand  payment  is  suf-  v.  Spies,  1  Barb.  158. 
ficient.     Shed  v.    Brett,  1  Pick.  401.  (//}  Fisher    v.    Evans,    5    Binn.   541 ; 

iv)  Shepherd  v.  Chamberlain,  8  Gray,  Nailor  v.  Bowie,  3  Md.  251;  Lowery   v. 

225  ;  Salt  Springs  Bank  v.  Burton,  58  N.  Scott,  24  Wend.  358 ;  Smith  v.  Philbfick, 

Y.  430.     See  HalloweU  v.  Curry,  41  Penn.  10  Gray,  252.     See  also  on  this  subject, 

St.  322.  Taylor  v.  Snyder,  3  Denio,  145.     A  note 

(w)  Hine  v.  Allely,  4  B.  &  Ad.  624 ;  specifying    no    place    of    payment,    was 

Shedd  V.  Brett,  1  Pick.  413  ;  Williams  v.  dated,  made,  and  indorsed   iu   the  State 

Bank  of  United  States,  2  Pet.  96 ;  Ogden  of  New  York,  but  the  maker  and  indorser 

V.  Cowley,  2  Jolins.  274  ;  Fields  v.  Mallett,  resided    in    Mexico,    and    continued    to 

3  Hawks,  465 ;  Buxton  ;;.  Jones,  I  Man.  &  reside   there    when    the    note    fell    due, 

G.  83.  —  But  in  such  case  some  inquiry  their    place   of    residence    being    known 

or  effort   ouglit  to  be   made  to  find  the  to  the  payee  and  liolder,  both  when  the 
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Presentment  for  payment,  or  demand,  is  sufficient,  if  made  on 
one  member  of  a  partnership.  If  there  be  joint  makers  who  are 
not  partners,  we  hold  it  should  be  made  on  all.  {yy)  But  it  is  not 
always  so  held,  [ys)  It  has  been  held  that  the  holder  of  negotiable 
paper  may  assume  that  a  party  resides  where  he  resided  when 
he  put  his  name  on  the  paper,  unless  he  has  notice  or  knowledge 
of  a  change  of  residence,  (ya) 

The  whole  law  in  respect  of  demand  and  notice  is  very  much 
influenced  by  the  usage  of  particular  places,  where  such  usage  is 
so  well  established  and  so  well  known  that  persons  may  be  sup- 
posed to  contract  with  reference  to  it.  Of  this  the  English  rule 
in  relation  to  checks  on  bankers  affords  an  instance,  («)  and  also 
the  usage  of  the  banks  of  our  different  cities  as  to  notes  discounted 
by  them,  or  left  with  them  for  collection.  In  this  country  the 
practice  is  not  uniform ;  but,  in  general,  a  demand  is  made  some 
days  before  the  maturity  of  a  note,  by  a  notice  post-dated  on  the 
day  of  maturity,  omitting  the  days  of  grace.  But  it  is  usual 
also,  if  the  note  be  not  paid  on  the  last  day  of  grace,  to  make  a 
formal  demand  on  that  day,  after  business  hours.  Bills  and 
notes  sometimes  express  days  of  grace,  but  generally  not.  Usually, 
and  in  some  States  by  statutory  provisions,  all  bills  and  notes 
on    time,   when    grace    is    not   expressly    excluded,   are    entitled 

note   was   given   and   when   it   matured ;  o'clock,  it  is  not  then  paid,  but  a  mark  is 

and  it  was  held  that  a  demand  of  pay-  put  on  it  to  show  that   tlie  drawer  has 

raent  on  the  maker  and  a  notice  to  tlie  assets,   and   that    it    will    be   paid;    and 

indorser    were   necessary    to   charge   the  checks   so   marked   have   a   priority,  and 

indorser.     Gilmore  v.  S]]ies,  1  Barb.  158;  are  exchanged  or  paid  next  day  at  noon, 

affirmed   on   appeal,  1   Coinst.  321.     But  at  the  clearing-house;  /leW,  that  a  check 

it   is   said    in   Ricketts    v.  I'eudleton,   14  presented  after  four,  and  so  marked,  and 

Md.  320,  that  where  the  maker  does  not  carried   to  the  clearing-house   next   day, 

reside,  and  has  no  place   of   business   in  but  not  paid,  no  clerk  from  the  drawee's 

the  State  where  the  note  is  payable,  no  house  attending,  need   not   be   presented 

demand  upon  him  is  necessary  to  charge  for  payment  at  the  banking-house  of  the 

the  indorser.  drawee.     Such    a,    marking,    under    this 

(yy)  Blake   o.  McJIillen,  22   la.  358;  practice,  amounts  to  an   acceptance,  pay- 

Tnion   Bank   p.  Willis,   8    Wet.   504.     So  able  next  day  at   the  clearing-house.     It 

held   as   to   joint   indorsers,  in   Sayre   v.  is  not  necessary  to  present  fur  payment 

I'rick,  7   Watts  &  S.  383,  and  Shep'ard  v.  a  check  payable  on  demand  till  the  dav 

Hawley,  1  Conn.  367 ;    Red  Oak  Bank  i'.  following  the  dav  on  which  it  is  given. 

Orvis,  40  la.  332 ;  Gates  v.  lieccher,  60  N.  A  person   receiving  a  check  on  a  banker 

Y.  518,  523.  is  equally  authorized   in  lodging  it  with 

(i/z)  A  demand  on  one  of  three  joint  his  own  banker  to  obtain  payment,  as  he 

promisors    held    sufficient    in    Harris    v.  would  be  in  paying  it  away  in  the  course  of 

Clark,  10  Ohio,  .5  ;  Allen  i'.  Ilarrah,  30  la.  trade.     Although  in  consei|uence  thereof 

363,  to  the  same  effect,  with  regard  to  an  the   notice  of   its  dishonor   is   postponed 

Ohio  note,  following  Harris  !•  Clark,  sM;)ra.  a  day,  one  day  being  allowed  for  notice 

(,(/a)   Ward  v.  Perrin,  54  Barli.  89.     But  from  the  payee  to  the  drawer,  after  the 

see  Peters  v.  Hobbs,  25  i\rk.  67.  day   on   which    notice   is   given    by    the 

(j)  Robson  V.  Bennett,  2  Taunt.  388.  bankers   to   the  payee.     See   Bancroft  v. 

By  the  practice  of  the  London  bankers.  Hall,  Holt,  476 ;  Henry   v.  Lee,  2  Chitt. 

if  one  banker  who  holds  a  check  drawn  124.     See  Heywood  v.  Pickering,   L.  R. 

on  another  banker  presents  it  after  four  9  Q.  B.  428. 

298 


CH. 


XTI.j 


NOTES  AND   BILLS. 


*276 


to  grace,  (a)  1  And  it  has  been  *  held  that  a  bank  post-note  »  276 
dated,   which  had  across  one  end  the  words  "  due  on  "  a 

thfrnw/r^^'^  f.'^"'^"'^  '"  '^''  ^^y'  "^  S^^^^'  ^hich  words 
the  bank  cashiers  ot  Boston,  where  the  note  was  issued,  testified 
were  placed  there  to  indicate  that  the  note  was  due  and  payable 
on  that  day  without  grace,  was  still  entitled  to  grace.  (6)  But 
notes  payable  on  demand  are  not  entitled  to  grace,  («)  nor  are 
checks  on  banks,  though  payable  on  time.{d) 

It  sometimes  happens  that  when  a  bill  is  drawn  in  one  country 
and  made  payable  in  another,  the  laws  in  relation  to  presentment 
and  demand  differ  in  those  countries;  and  then  the  question 
arises  which  law  shall  preyail.  It  would  seem  that  the  law  of 
the  place  m  which  it  is  payable  preyails;(«)  but  it  has  been 
decided  that  the  law  of  the  country  in  which  the  bill  is  indorsed 
shall  goyern  exclusiyely  as  to  the  liabilities  and  duties  of 
the  indorsers,  on  the  ground  that  eyery  indorsement  is  substan^ 
tially  a  new  contract.  (/)     Hence,  a  bill  drawn  in  one  place  and 


(a)  Corp   V.   McComb,   1   Johns.   Cas. 
328 ;  Jackson  v.  Richards,  2  Caines,  343. 
In  the  absence  of  proof  to  the  contrary, 
the   legal   presumption  is,  that  in  every 
iState  in  the   Union  three  days  of  grace 
are  allowed  by  law  on  bills  of  exchange 
and  promissory  notes.     Wood  v.  Corl,  4 
Met.  203.     In  this  case,  S/iaw,  C.  J.,  said : 
"  We  consider  it  well  settled,  that  by  the 
general   law-merchant,  whicli   is  part   of 
the  common  law,  as  prevailing  through- 
out the  United  States,  m  the  absence  of 
all  proof  of  particular  contract  or  special 
custom,  three  days  of  grace  are  allowed 
on    bills    of    exchange    and    promissory 
notes ;  and  when  it  is  relied  upon  that  by 
special   custom   no   grace   is    allowed,  or 
any  other  term  of  grace  than  three  days, 
it  is  an  exception  to  the  general  rule,  and 
the   proof  lies   on   the   party  taking   it." 
See  also  Bussard  r.  Levering,  6   Wheat. 
102;    Renner   v.    Bank    of    Columbia,   9 
Wheat.  581 ;  Mills  v.  United  States  Bank, 
1 1  id.  431 ;   Cook  v.  Darling,  2  R.  I.  385; 
Reed  v.  Wilson,  12  Vroom,  29.     The  days 
of  grace  on  negotiable  notes  constitute  a 
part   of  the   original    contract.     Savings 
Bank    u.   Bates,   8   Conn.    505,    but    the 
notes  may  be  declared  on  according   to 
their  terras  without  adding  the  days  of 
grace.     Padwick  v.  Turner,  11  Q.  B,  124. 
—  Whenever  the  maker  of  a  note  is  enti- 
tled to  grace,  the  indorser  has  the  same 


privilege.     Pickard  v.  Valentine,  13  Me. 

412;  Central  Bank  v.  Allen,  16  Me.  41. 
(6)  Perkins  v.  Fraukliu  Bank,  21  Pick. 

483,   confirmed   in    Mechanics'   Bank    o. 

Merchants'  Bank,  6  Met.  13. 

(c)  In  re  Brown,  2  Story,  503 ;  Salter 

V.   Burt,   20    Wend.   205;    Somerville   v. 

Williams,  1  Stew.  (Ala.)  484;  Cammer  w. 

Harrison,  2  McCord,  246. 

(rf)  Bowen   v.   Newell,   5  Sandf.   326; 

Way   V.  Towle,  155    Mass.   374.     Contra, 

Culter  V.  Reynolds,  64  111.  321. 

(e)  Rothschild  v.  Carrie,  1  Q.  B.  43. 
This  was  an  action  by  an  indorsee  against 
the  payee  and  indorser  of  a  bill  of 
exchange  drawn  in  England  on,  and 
accepted  by,  a  French  house,  both  plain- 
tiff and  defendant  being  domiciled  in 
England;  held,  that  due  notice  of  the 
dishonor  of  the  bill  by  the  acceptor  was 
parcel  of  the  contract;  that  the  bill  being 
made  payable  by  the  acceptor  abroad  was 
a  foreign  bill,  and  the  lex  loci  contractus 
mast  therefore  prevail;  and  that  it  was 
sufficient  for  the  plaintiff  to  show  that  lie 
had  given  the  defendant  such  notice  of 
the  dishonor  and  protest  as  was  required 
by  the  law  of  France.  See  also  Gibbs  v. 
Fremont,  9  Exch.  25  ;  Phillips  v  Im  1'hurn, 
1  L.  R.  C  P  463  ;  Rouquette  v.  Overmaun, 
L.  R.  10  Q.  B.  525  ,  Todd  v.  Neal,  49  Ala. 
266;  Pierce  v.  Indseth,  106  U.  S.  546. 
(/)  Aymer  v.  Sheldon,  12  Wend.  439. 


1  On  mere  instalments  of  interest,   however,  no  days  of  grace  are  allowed, 
loon  V.  Smith,  49  Wis.  200;  Bank  of  N.  A.  v.  Kirbv,  108  Mass.  497,  501.  —  K. 
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*277  payable  in  *  another,  and  there  accepted,  must  be  gov- 
erned, as  to  the  acceptor,  by  the  laws  of  the  place  in  which 
it  is  accepted,  {g)  And  as  no  indorsement  becomes  effectual  until 
actual  transfer,  the  place  of  the  actual  transfer  is  the  place  of 
the  contract  of  indorsement,  [h) 


SECTION  XI. 

OF   NOTICE   OF   NON-PAYMENT. 

Where  a  bill  is  not  accepted,  or  a  bill  or  note  is  not  paid  at 
maturity,  by  the  party  bound  then  to  pay  it,  all  subsequent 
parties  must  have  immediate  notice  of  this  fact.  ^  The  contract 
of  an  indorser  is  a  written  contract;  his  liability  is  conditional 
and  depends  upon  due  demand  and  notice,  and  cannot  be  made 
absolute  by  parol  evidence  of  statements  made  before  or  at  the 
time  of  the  indorsement,  {hh)  ^  Thus  a  verbal  agreement  of  the 
parties  to  waive  notice  may  not  render  it  unnecessary  ;  {i)  but  it 


In  this  case  it  was  held,  that  the  indorsee  (g)  Lizardi  v.  Cohen,  3  Gill,  430. 

of  a  bill  of  exchange,  payable  a  certain  (h)  Cook  r.  Litchfield,  5   Sandf.  330; 

number  ()f  days  after  sight,  drawn  in  a  Young  r.  Harris,  14  B.  Mon.  556. 
French  West  Imlia  Island,  on  a,  m&Tca.ntile  {hh}    Goldman  i'.  Davis,  23  Cal.  256. 

house  in   Bordeaux,   and   transferred   in  (i)  It  is  so  intimated  in  some  English 

the  citji  of  New  York  by  the  paijee,  need  cases.       Free   r.    Hawkins,    Holt,    550,    8 

not  present  the  bill  for  pai/ment  after  protest  Taunt.  92.     But  see  Drinkwater  i\   Teb- 

for   non-accejitance,   notwithstanding   that  betts,  1.7  Me.   16;  Boyd  v.   Cleaveland,   4 

by  the  French  code  de  commerce  the  holder  Pick.  525  ;  Taunton  Bank  v.  Richardson, 

is  not  excused  from  the  protest  for  non-  5    Pick.    437  ;      Fuller    v.    McDonald,    8 

payment   by  the   protest   for  nou-accept-  Greenl.  213  ;  Mar.'ihall  i>.  Mitchell,  35  .\Ie. 

auco ;    and    loses   all   claim    against   the  221  ;  Farmers'  Bank  v.  Waples,  4  Harring. 

indorser,  if  the  bill  be  not  presented  for  (Del.)  429;   Hoadley  v.  Bliss,  9  Ga.  303; 

protest  for  non-payment.     In  such  a  case  L.ary  u.  Young,   8  Eng.  (Ark.)  402;   Far- 

the  payee  of  the  bill  is  bound  to  conform  well  v.  St.  Paul  Trust  Co.  45  Minn.  495. 

to  the  French   law  in  respect  to  bills  of  .Mthough  a  bill  or  note  has  been  indorsed 

exchange,  to  enforce  his  remedies  against  long  after  it  is  overdue,  there  must  still 

the  drawers,  but  not  so  the  indorsee;  he  be   a   demand   and  notice  of   default    in 

is  only  required  to  comply  with  the  law-  order  to   charge   the  indorser,  because  a 

merchant    prevailing    here,   the   indorse-  bill  or  note,  although  overdue,  does  not 

mcnt  having   been   made  in   the  city  of  cease  to  be  negotiable.     Dwight  v  Emer- 

New  York;   and  according  to  which  his  son,  2  X.   H.   159;  Berry  v.  Robinson,  9 

right  of   action   is   perfect,   after   protest  Johns.  121  ;    Greely  «.  Hunt,  21  Me.  455  ; 

for  non-acceptance.     See  also  Hatcher  v.  Kirkpatrick  v.  McCullock,  3  Humph.  171; 

McMorine,  4  Dev.  L.  122.  Adams  u.  Torbert,  6  Ala.  865. 

1  Omission  to  give  notice  of  default  in  the  payment  of  previous  instalments  of  a  note 
so  payable  does  not  discharge  the  indorser  as  to  later  instalments.  Fitchburg  Ins.  Co. 
V.  Davis,  121  Mass.  121.     See  Croydon  Gas  Co.  u.  Dickinson,  2  C.  P.  D.  46.  —  K. 

''■  One  who  indorses  a  note  after  maturity  is  entitled  to  notice  of  dishonor.  Rosson 
I?.  Carroll,  90  Tenn.  90 ;  Ames  Cas.  B.  &  N.  vol.  ii.  212,  214,  n. 
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is  sometimes  waived  in  writing,  and  this  usually  on  the  note ;  as 
by  the  words,  "  I  waive  demand  and  notice ; "  and  such  waiver  is 
sufficient,  (j)  A  waiver  of  demand  alone  should  operate  as  a 
waiver  of  notice ;  for  if  demand  of  payment  is  not  made  because 
unnecessary,  a  notice  can  hardly  be  necessary  or  useful;  but  a 
waiver  of  notice  alone  is  not  a  waiver  of  demand,  for  though 
the  party  waiving  may  not  wish  for  notice  of  the  non- 
payment, he  may  still  claim  that  'payment  should  be  *278 
demanded.  (^)  A  waiver  of  protest  has  been  construed 
variously  :  that  it  is  a  waiver  of  demand  but  not  of  notice,  (0  that 
after  waiver  of  protest,  demand  must  still  be  made,  Ql)  and  that 
such  waiver  is  a  waiver  of  demand  and  notice.  {Im) 

There  may  be  a  constructive  waiver  of  demand  and  notice; 
as,  by  an  act  of  the  indorser  or  drawer  which  puts  the  holder  off 
his  guard,  or  which  prevents  the  holder  from  treating  the  note 
as  he  otherwise  would.  There  are  many  cases  showing  how  this 
waiver  may  be  effected,  (in)  An  indorser  consenting  to  an  exten- 
sion of  time  between  maker  and  payee,  thereby  waives  demand 
and  notice  at  the  original  maturity  of  the  note,  (jo) 

No  waiver  affects  any  party  but  him  who  makes  it.  It  was 
formerly  held  that  a  neglect  to  give  notice  would  not  support  a 
defence  to  a  bill,  unless  injury  could  be  proved ;  but  is  now  well 
settled  that  the  law  presumes  injury,  (wi) 

The  omission  to  give  such  notice  may,  however,  be  excused  by 
circumstances  which  rendered  it  impossible,  or  nearly  so.  The 
maker's  letter,  before  maturity,  stating  inability  to  pay,  and 
requesting  delay,  does  not  excuse  want  of  demand  or  of  notice,  (w) 
But  a  request  of  the  indorser  for  delay,  or  an  agreement  with  him 

ij)  Woodman    u.    Thurston,   8    Cush.  557 ;  Cheshire  v.  Taylor,  29  la.  492.    But 

159.  see  Haskell  v.  Boardman,  S  AUen,  38. 

[k\  Drinkwater   v.   Tehbetts,    17    Me.  [lo)  Walker   «.   Graham,   21    La.   An. 

16;  Lane  v.  Steward,  20   Me.  98;   Berk-  209. 

shire  Bank   v.   Jones,  6  Mass.  524;   Bu-         (m)  Dennis   v.  Morrice,   3   Esp.    158; 

chanan  ".  Marshall,  22  Vt.  561.     See  also  Norton  v.  Pickering,  8  B.  &  C.  610;  Hill 

Union  Bank  !'.  Hyde,  6  Wheat.  572  ,  Cod-  v.  Heap,  Dow.  &  R.  59 ;  De  Berdt  v.  At- 

dington  v.  Davis,  3  Denio,  16  ;  Bird  v.  Le  kinson,  2  H.  31.  336.  —  But  in  Terry  v. 

Blanc,  6  La.  An.  470;  Voorhies  v.  Atlee,  Parker,  6  A.  &  E.  502,  it  was  held,  that 

29  la.  49.  if  a  drawer  of  a  bill  of  exchange  have  no 

(/)  Wall  V.  Bry,  1  La.  An.  312.  effects  in  the  hands  of  the  drawee  at  the 

(//)  Buckley  v.  Bentley,  42  Barb.  646.  time  of  the  drawing  of  the  bill,  and  of 

[Im)  Fisher  v.  Price,  37  Ala.  407;  Jac-  its  maturity,  and  have  no  ground  to  ex- 


card  V.  Anderson,  37  Mo.  91 ;   Porter  u, 
Kemball,  53  Barb.  467. 

(In)  Gove  v.  Wining,  7  Met.  212 
Taylor  u.  French,  4  E.  D.  Smith,  458 
Mintuu  V.  Fisher,  7  Cal.  573 ;  Kyle  v 
Green,  14  Ohio,  490 ;  Amoskeag  v.  Moore, 
37  N.  H.   539 ;  Curtiss  v.  Martin,  20  111, 


pect  that  it  will  be  paid,  it  is  not  neces- 
sary to  present  the  bill  at  maturity ;  and 
if  it  be  presented  two  days  afterwards, 
and  payment  be  refused,  the  drawer  is 
liable,  and  the  case  of  De  Berdt  v.  Atkin- 
son is  denied  to  be  correct.  And  see 
ante,  page  *  271,  note  (/). 

(n)  Pierce  v.  Whitney,  29  Me.  188. 
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for  delay,  would  excuse  or  waive  demand  and  notice,  (o)  The 
absconding  or  absence  beyond  reach  of  the  party  to  be  notified,  (^)  i 
or  ignorance  of  his  residence,  (q)  or  the  death  or  sufficient  illness 
of  the  party  bound  to  give  notice,  or  any  sufficient  accident  or 
obstruction,  will  excuse  the  want  of  notice.  But  nothing  of  this 
kind  is  a  sufficient  excuse,  provided  the  notice  could  have  been 
given  by  great  diligence  and  earnest  endeavor,  for  so  much 
*279  is  required  by  the  law.  (r)  *  Nor  will  the  holder's  inability 
to  learn  the  proper  place  for  giving  notice,  though  an 
excuse  for  him,  be  available  to  another  indorser  who  possesses  the 
necessary  information,  (s) 

A  conveyance  of  all  the  property  of  the  maker  to  the  indorser, 
and  an  acceptance  by  him,  would  be  regarded  as  waiving  his  right 
to  notice,  (t)  It  might,  however,  be  questioned  whether  it  would 
have  this  effect,  if  made  after  the  maturity  of  the  note,  and  with- 
out mention  of  it.  {u) 

It  may  not  be  certain,  whether  the  giving  of  full  security  to 
the  indorser  by  the  maker,  would  necessarily  operate  as  a  waiver. 


(o)  Kidgeway   v.   Day,    13    Penn.    St,  Barron,  9  E.  L.  &  E.  402  ;  Nichol  w.  Bate, 

208;  Clayton  I).  Phipps,  14  Mo.  399.  7  Yerg.  305;  Barr  c.  Marsh,  9  id.  253, 

(p)  Walwyn  u.  St.  Qnintin,  2  Esp.  516,  Phipps  ;;.  Chase,  6  Met.  491;  Barker  v. 

1  B.  &  P.  652 ;  Bowes  v.  Howe,  5  Taunt.  Clarke,  20  Me.  156.     And  where  a  party 

30.     And  see  Crosse  v.  Smith,  1  M.  &  Sel.  is  ignorant  of  the  address  of  the  person 

145  ;  Bruce  v.  Lytle,  13  Barb.  163.  —  So  liable  upon  a  bill  or  note,  it  is  sufficient  if 

war  between  one  country  and  the  country  he  use  reasonable  diligence  to  ascertain  it, 

where  the  note  is  payable  excuses  imme-  and  after  having  ascertained  it,  sends  a 

diate  notice ;  but  notice  should  be  given  notice  forthwith.     Dixon  t>.  Johnson,  29 

within  reasonable  time  after  peace.     Hop-  E.  L,  &  E.  504. 

kirk  c.  Page,  2  Brock.  20;   Griswold  v.  (s)  Beale  k.  Parrish,  20  N.  Y.  407.    But 

Waddington,   16  Johns.  438;    Scholefield  see  Cosgrave  u.  Boyle,   6  Can.  Sup.    Ct. 

V.  Eichelberger,  7  Pet.  586.  165. 

(q)  Hunt  V.  Maybee,  3  Seld.  266;  Por-         (()  This  seems,  upon  the  whole,  to  be 

ter  V.  Judson,  1  Gray,  175.  settled   by  authority.     See  Corney  v.  Da 

(r)  A  party  is  bound  to  use  reasonable,  Costa,  1  Esp.  302  ;  Barton  v.  Baker,  1  S. 

but  not  excessive,  diligence.    Sussex  Bank  &  R.  334 ;  Kramer  v.  Sandford,  4  Watts 

V.   Baldwin,   2   Harrison,  487  ;    Bank   of  &   S.   328 ;    Bond   v.   Farnham,   5   Mass, 

Utica  u.  Bender,  21  Wend.  643;  Clark  v.  170;  Bank   of  South  Carolina  u.   Myers, 

Bigelow,   16  Me.  246;  Roberts  v.  Mason,  Bailey,  412;    Barrett  w.  Charleston  Bank 

1  Ala.  (n.  s.)  373;  Preston  v.  Daysson,  7  2   McMuUau,   191;    Stephenson  v.  Prim 

La.  7;  Runyon  v.  Montfort,    1   Busb.  L.  rose,  8  Port.  Ala,  155;  Perry  v.  Green.  4 

371 ;  Manchester  Bank  v.  Fellows,  8  Eos-  Harr.  61 ;  Vreeland  v.  Hyde,  2  Hale,  429 

ter  (N,  H.)  302,  —  If  due  diligence  be  used  Seacord  v.  Miller,  3  Kern.  55  ;   Benedict 

it  will  be  sufficient,  although  notice  should  v.  Caffee,  5  Duer,  226, 
be  sent  to  the  wrong  place.     Burmester  v.         (u)  Walters  v.  Munroe,  17  Md.  154. 


1  Notice  to  the  person  named  in  a  will  as  executor  of  the  non-payment  of  a  promis- 
sory note  indorsed  by  his  testator,  which  became  payable  after  the  will  was  offered  for 
probate  and  letters  testamentary  applied  for,  and  before  the  executor  named  declined 
to  accept  the  trust,  is  sufficient  to  charge  the  estate ;  but  such  notice,  if  the  note 
matured  after  the  executor  had  renounced  the  trust,  and  a  special  administrator  had 
been  appointed,  is  not  sufficient,  although  no  public  notice  of  the  latter's  appointment 
had  been  ordered  or  given.     Goodnow  c.  Warren,  122  Mass,  79.  —  K, 
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We  should  say  it  would  not,  because  the  maker  might  intend  only 
to  secure  the  indorser,  if  he  be  legally  held,  (v) 

It  is  a  well-settled  rule,  that  where  there  has  been  no  demand 
or  notice,  the  party  entitled  to  it  waives  this  defence,  by  a  promise 
to  pay,  made  with  a  full  knowledge  of  the  circumstances  and  of 
his  defence,  (vv)  And  such  a  promise,  made  with  full  knowledge 
of  the  absence  of  demand  or  notice,  operated  as  a  waiver,  although 
the  promisor  did  not  know  that  demand  of  the  note  was  necessary 
to  hold  him.  (vw) 

No  mere  probability  that  the  note  or  bill  will  not  be  paid 
excuses  demand,  and  it  is  even  held  that  the  certainty  of  non- 
payment does  not.  (w)  And  if  an  indorser  adds  to  his  name  the 
word  "  surety, "  this  is  said  only  to  give  him  the  right  of  a  surety 
in  addition  to  that  of  an  indorser.  (x) 

If  there  be  joint  indorsers  (not  partners)  notice  should  be  given 
to  each ;  and  it  is  held  that  neglect  to  give  notice  to  either  one 
discharges  all.  (yy) 

In  general,  the  notice  must  be  given  within  a  reasonable  time ; 
and  what  this  time  is,  is  a  question  of  law  for  the  court,  (z) 
and  each  case  will  be  judged  by  its  circumstances. 
*  It  is  so  important  that  the  rights  and  duties  of  all  persons  *  280 
interested  in  negotiable  paper  should  be  as  exactly  defined 
and  as  certainly  known  as  possible,  that  there  is  now  a  positive 
rule  of  law  on  the  subject ;  and  this,  as  gathered  from  the  usage 
in  commercial  places,  and  the  weight  of  authorities  is,  that  notice 
of  non-payment  may  be  given  to  parties  liable  to  pay,  on  the 
same  day  on  which  payment  has  been  refused; (a)  either  per- 

(v)  The  cases  on  this  subject  are  nu-  (yy)  People's  Bank  v.  Keech,  26  Md. 
rd°sL?y°%tm  "Notes!Y357':°S;d"o'n    ''%)  Hussey  ..  Freen^an   10  Mass.  84 ; 

BUls  §  sTi,  wonTd  seem  toxoid  the  tak-  Na.h  ..  ""^g'-'  f^^^ssL  Bank? 

ine  of   security   a  waiver  of   the   notice.  i>.  Murray,  IN,  H.  140     bussex  ™nR  i 

B,ft  it  is   he  d  otherwise  in  Creamer  v.  Baldwin,  2  Harrison,  488;  Bank  of  Utica 

?errv      7  Pi  k.  332  ;   Woodman  „.  East-  v.  Bender,  21  Wend.  643  ;  Remer  v.  Dow- 

^\n  -K    w    ttt     Holland  v    Turner,  ner,   23  id.  620;  Bennett  v.   Young,   18 

man,  10  JN.    H.-Jaa,    nouAim  y.    j.uiuoi,  -^^  ,  c'    ;t>,  „  •pishpr    24  Penn 

10  Ponn    308  ■  Taylor  v.  French,  4  E.  D.  Penn.St.  261  ;  Smith  v.  iisher,  J4  renn. 

IL-fl  ±J    Tirtmerv  Sandford  4  Watts  St.  222.  -  It  seems  to  he  in  some  respects 

1^  328     SeS  /kilTer,  3  Kern.  55;  partly  a  question   of  law    and  partly  of 

Hies  exami/ed  in  1  Pars.  Notes  &  B.Us,    Marsh.^ia^.         ^     ^^^^^^^    ^  ^^^^ 
560-575.  ,,  nT„  CK.1  1 01  •  Riiqsard  v  Levering.  6  Wheat.  102 ; 

Ca5briuCpp,15Pe'nn.St.27.  penter,  9  Barr,  178.  ^^^ 
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sonally  or  by  mail,  as  may  be  proper  under  the  circumstances ; 
and  that  notice  should  be  given  as  soon  as  on  the  day  following 
that  on  which  payment  has  been  refused ;  (&)  ^  or  by  the  mail  of 
the  same  day,  or  by  the  next  mail  afterwards,  provided  no  con- 
venient or  usual  means  intervene.  Where  there  is  but  one  mail 
departing  upon  the  day  succeeding  the  default,  notice  must  be 
sent  thereby  unless  it  depart  before  ordinary  business  hours  on 
that  day.  (c)  But  if  there  be  more  than  one  mail  it  is  considered 
that  it  is  sufficient  if  the  notice  be  deposited  in  time  to  go  by  any 
mail  of  that  day.  {d)  In  London,  [or  other  city  where  letters  are 
delivered  by  a  carrier,]  it  may  be  sent  by  penny -post  to  parties 
residing  there.  ^ 

The  notice  should  be  properly  addressed.  Where  an  indorser 
added  to  his  indorsement  his  street  and  number,  it  was  held  that 
the  notice  should  be  so  addressed,  {dd) 

If  the  parties  live  in  the  same  town  or  city,  [and  letters  are  not 
delivered  by  carriers,]  the  notice  should  be  personal,  or  left  at  the 
residence  or  place  of  business  of  the  party,  and  if  sent  through 
the  mail,  it  is  sufficient  only  if  in  fact  received  in  due  season.  («) 
By  "  parties  "  in  this  rule,  is  meant  the  party  to  be  notified,  and 
the  party  who  is  to  give  the  notice,  and  this  last  is  the 
*281  bank  or  notary  holding  the  *  paper  as  agent,  and  not  the 
owner.  (/)     In  general,  a  personal  notice  is  good,  if  given 

{h)  If  the  parties  reside  in  the  same  {d)  Whitwell    o.   Johnson,     17   Mass, 

town,   notice   given   at   any  time   on  the     449  ;  Housatonic  Bank  v.  Laflin,  5  Gush, 
next  day  after   the   default   is   sufficient.     550 ;  Story  on  Prom.  Xotes,  §324;  Carter 
'   "     "         "'       '      .--,-.---       ^^  Burley,  9  N.  H.  558. 

(dd)  Bartlett  !>.  Robinson,  9  Bosw.  305, 
39  N.  Y.  187. 

(e)  Bowling  i\  Harrison,  6  How.  248; 
Hyslop  ti.  Jones,  3  McLean,  96  ;  Foster  v. 
Sineath,  2  Rich.  L.  338  ;  Van  Vechten  u. 
Pruyn,  3  Kern.  549.  But  by  statute  it  is 
sufficient,  in  New  York,  if  the  notice  be 
put  in  the  mail.  See,  as  interestinn;  cases 
on   the   requisites   of    notice,    Walker   v. 


Grand  Bank  u.  Blauchard,  23  Pick.  305 
Remington  u.  Harrington.  8  Ohio,  507 
Whittlesey  v.  Dean,  2  Aik.  263. 

(c)  Lennox  r.  Roberts,  2  Wheat.  373 
Seventh  Ward  Bank  i\  Hanrick,  2  Story, 
416  ;  Davis  v.  Hanly,  7  Eng.  (Ark.)  647 
Lawson  v.  Farmers'  Bank,  1  (_»hio  St 
207  ;  Hartford  Bank  o.  Stedman,  3  Conn 
489;  Howard  o.  Ives,  1  Hill  (N.  Y.),  263 
Whitwell  V.  Johnson,  17  Mass.  449. 
Mitchell  V.  Degrand,  1  Mason,  176  ;  United     Stetson,  u'ohio  (U.  S.),  897 and  Palmer 


States   V.  Barker,   4    Wash.    C.    C.    465 


Whitney,  21  Ind.  58. 


Chick  V.  Pillsbury,  24  Me.  458  ;  Downs  v.  ( f)  Bowling  v.  Harrison,  6  How.  248; 

Planters'  Bank,  1  Sm.  &  M.  261 ;  Mitchell  Burbank  v.  Beach,  15  Barb.  326 ;  Green  v. 

V.  Cross,  2  R.  I.  437  ;  Burgess  v.  Vreeland,  Fouley,  20  Ala.  322 ;  Manchester  Bank  v. 

4  N.   J.  71;   Stephenson   ii.    Dickson,   24  Fellows,  8  Foster  (N.  H.),  302. 
Penn.  St.  148.     See  Gladwell   u.  Turner, 
L.  R.  5  Ex.  59. 


1  If  mail  communication  is  stopped  by  war,  postmg  a  notice  is  insufficient. 
Farmers'  Bank  v.  Gunnell,  26  Gratt,  131  ;  Lapeyre  v.  Robertson,  20  La.  An.  399. 

2  Stocken  v.  Collin,  7  M.  &  W.  515;  Walters  v.  Brown,  15  Md,  285;  Peirce  y. 
Pendar,  5  Met  352.  356  ;  Gist  v.  Lybrand,  3  Ohio,  307  ,  Shoemaker  v.  Mechanics' 
Bank,  59  Pa.  79. 

304 


CH.    XVI.J  NOTES   AND   BILLS.  *  281 

anywhere,  (g)  unless  the  reception  of  notice  is  an  official  act 
requiring  an  official  place,  (h) 

If  the  parties  do  not  live  in  the  same  town,  then  it  may  be 
sent  to  the  post-office  nearest  to  the  residence  of  the  party  to  be 
notified,  (i)  1  or  it  may  be  sent  to  the  post-office  where  the  party 
usually  receives  his  letters,  although  not  his  actual  place  of  resi- 
dence ;  (j)  or  to  the  post-office  at  the  place  of  the  party's  residence, 
though  he  usually  receives  his  letters  at  a  nearer  office  in  another 
town;(^)  or  to  the  place  of  his  actual  residence  at  the  time, 
although  the  party  has  his  domicile  elsewhere.  (M)  If  the  sender 
knows  that  the  other  party  usually  receives  his  letters  at  another 
office,  he  may  send  notice  there.  (Z)  And  if  the  indorser  has 
changed  his  residence,  and  the  change  is  unknown  to  the  party 
sending  notice,  he  may  send    the    notice    to   his    former   resi- 

{g)  Hyslop    v    Jones,  3  McLean,  96.  offices  in  different  parts  of  it.    But  of  this 

See  Bartlett  v.  Hawley,  120  Mass.  92.  we  give  no  opinion.     In  the  present  case 

(A)  beneca  Bank  v.  Neass,  5   Denio,  the  defendant  had  his  residence  and  place 

;  -^0    4.*       T  -iic    J   „  T.  -     ^  °^  business  in  the  city  of  Bangor,  and  the 

(!)  bcott  V.  Lifford,  9  East,  347  ;  Dun-  only  notice  given   him   was   by  a  letter 

lap  V.  Thompson,   5  Yerg.  67  ;   Spann  v.  addressed  to  him  at  Bangor,  and  deposited 

Baltzell,  1   Fla.    302.  —  But   in  Peirce  v.  in  the  post-office  at  that  place.     And  we 

Pendar,  5  Met.  352,  it  was  held,  that  when  are  of  opinion  that  this  was  insufficient  to 

both  parties  resided   in   the   same   town,  charge   him  as    indorser."     In  Green    v. 

notice  could    not   be   given  througli  the  Farley,  20  Ala.  322,  where  both  indorser 

post-office,  and  5Aaw,C.  J.,  thus  remarked  and  holder   resided  in  Montgomery,   but 

upon   this  point:    "The  only   remaining  the   acceptor  resided   in  Mobile,  and  the 

question  then  is,  whether   notice  by  the  note  was  there  protested,  it  was  held  that 

post-office  was  sufficient.    The  general  rule  notice  to  the  indorser  sent  by  the  notary 

certainly     is,    that    when     the    indorser  through    the    post-office    was    sufficient, 

resides  iu  the  same  place  with  the  party  And  see  Bell  v.  Hagerstown  Bank,  7  Gill, 

who  is  to  give  the  notice,  the  notice  must  216  ;  Morton  d.  Westcott,  8  Cush.  425. 
be  given  to  the  party  personally,  or  at  his  ( /)  Morris    v.    Husson,  4  Sandf.    94 ; 

domicile  or  place  of  business.     Perhaps  a  Bank  of  Louisiana  u.  Tournillon,  9  La. 

different  rule    may    prevail    in   London,  An.  132. 

where   a    penny-post   is   established   and  (i)  Seneca  Bank    v.  Neass,  5  Denio, 

regulated  by  law,  by  whom  letters  are  to  329 ;   Morton   v.  Westcott,  8  Cush.   425  ; 

be  delivered  to  the  party  addressed,  or  at  Manchester  Bank    v.   White,   10  Foster 

his  place  of  domicile  or  business,  on  the  (N.  H.),  456. 

same  day  they  are  deposited.     And  per-  (kk)  Young  v.  Durgin,  15  Gray,  264. 

haps  the    same    rule    might    not   apply,  (l)  Walker  v.  Bank  of  Augusta,  3  Ga. 

where  the  jiarty  to  whom  notice  is  to  be  486 ;   Sherman  v.  Clark,  3   McLean,  91 ; 

given  lives  in  the  same  town,  if  it  be  at  a  Mont.    Co.    B.    v.    Marsh,   3   Seld.   481. 

distinct    village   or   settlement    where   a  Thompson,  J.,  in    Bank   of  Columbia  v, 

town  is  large,  and  there  are  several  post-  Lawrence,  1  Pet.  578. 

'  If  there  are  several  post-offices  in  the  same  town,  the  notice  may  be  sent  to  either, 
Saco  Bank  v.  Sanborn,  63  Me.  340,  unless  the  party  usually  receives  his  mail  at  one 
alone,  when  it  should  be  sent  there,  Roberts  v.  Taft,  120  Mass.  169.  Notice  sent  on  the 
day  of  default  to  E.,  where  the  indorser  had  formerly  resided,  but  whence  he  had 
removed  to  C.  without  the  holder's  knowledge,  and  thence  forwarded  to  C.  on  the  next 
day,  where  the  indorser  received  it,  is  seasonable.  North  Bennington  Bank  v.  Wood, 
51  Vt.  471.  —  A  notice  left  at  the  desk  of  a  custom-house  officer  is  prima  facie  sufficient. 
Commonwealth  Bank  v.  Mudgett,  44  N.  Y.  514 ;  or  if  addressed  to  the  director  of  a 
corporation  who  indorsed  its  bill  as  surety,  at  its  place  of  business,  it  is  sufficient, 
Berridge  v.  Fitzgerald,  L.  R.  4  Q.  B.  639. — If  an  mdorser's  residence  is  unknown, 
information  may  be  sought  from  the  other  parties  to  the  note.  Gilchrist  v.  Donwell, 
53  Mo.  591.     See  Gawtry  v.  Doane,  51  N.  Y.  84,  92.  —  K. 
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dence.  (m)     So  he  may  send  it  to  any  place  designated  by 

*282    the    indorser   on    the   note.(w)      *  Where    notice    may  be 

properly  given  through  the  post-office,  it  is  suiiicient  if  the 

notice  be  deposited  in  the  office  in  season,  although  it  is  never 

received  by  the  indorser.  (o)  ^ 

Where  an  indorser  receives  notice,  and  is  bound  to  give  notice 
to  other  parties  as  the  condition  of  making  them  liable  to  him, 
he  comes  under  similar  rules,  and  each  successive  indorser  has 
until  the  next  day  to  give  such  notice.  (^)  But  no  party  bound 
to  give  notice  can  profit  by  the  days  to  which  other  parties  are 
entitled.  Thus,  if  a  note  has  six  indorsers,  and  the  holder  notifies 
the  last,  and  the  last  notifies  the  fifth,  and  so  on  until  all  are 
notified,  the  first  indorser  will  not  receive  notice  until  six  days 
have  elapsed,  and  will  still  be  held  to  all  parties.  But  if  the 
holder  gives  no  notice  until  the  fourth  day,  and  then  notifies  the 
first  and  second  indorsers,  no  indorser  will  be  held. 

If  a  bill  is  sent  to  an  agent  for  collection,  he  is  treated  as  a 
holder  of  the  note  for  the  purpose  of  giving  notice,  and  his  prin- 
cipal has  the  same  time  for  notifying  his  indorsers  after  receiving 
notice  from  the  agent,  as  if  himself  an  indorser  receiving  notice 
from  an  indorsee,  (q)  It  has  however  recently  been  held  in 
England  that  the  allowance  of  a  day  in  each  step  in  notice  applies 
only  as  between  the  parties  to  a  bill,  and  not  as  between  a  distant 
holder  and  his  agent,  (qq) 

Whether  joint  indorsers,  who  are  not  partners,  are  entitled  to 
separate  notice,  may  not  be  certain ;  but  we  think  that  they  have 
this  right,  on  reason  as  well  as  authority.  (?■) 

(m)  Union  Bank  of  T.   v.  Gowen,  10  notice  may  easily  have  forwarded  it  the 

Sm.  &  M.  333 ;  Hunt  v.  Fisli,  4  Barb.  324 ;  same  day,  yet  he  is  not  under  obligation 

Hunt  (!.  Nugent,  i  Barb.  541.  to  send  it  until  the  next  post  after  the 

(n)  Burmester  v.  Barron,  9  E.  L.  &  E.  day   of  its  reception.     Geill    v.   Jeremy, 

402  ;  s.  c.  17  Q.  B.  828  ;  Morris  v.  Husson,  Mo.  &  M.  61.     See  Hilton  v.  Shepherd,  6 

4  Sandf.  93.     But  the  mere  dating  of  the  East,  14,  n. ;  West  River  Bank  i/.  Taylor, 

note   does   not   dispense   with  proper  in-  34  N.  Y.  128. 

quiry  as  to  residence.     Carroll  v.  Upton,  {g)  Bank   of   U.   S.   v.   Davis,    2   Hill 

3  Comst.   272;    Pierce    !-.    Struthers,   27  (N.  Y.),  451;  Church  v.  Barlov?,  9  Pick. 

Penn.   St.  249 ;   Runyon   „.   Montfort,    1  547  ;   Lawson  v.  Farmers'  Bank,  1   Ohio 

Busb.  L.  371.  St.  206  ;  Rosson  v.  Carroll,  90  Tenu.  90. 

(o)  Bell  !'.   Hagerstown  Bank,  7  Gill,  {qq)  In  re  Leeds  Banking  Co.,  L.  R.  1 

216  ;  Sasscer  r.  Farmers'  Bank,  4  Md.  409.  Eq.  1. 

See  also  Stocken  v.  Collin,  7  Jl.  &  W.  515.  (r)  It  would  seem  that  notice  to  one  is 

(p)  Darbyshire  u.  Parker,  6  East,  3 ;  enough,   from    Porthouse    v.    Parker,    1 

Smith  V.  Mullett,  2  Camp.  208;  Jameson  Camp.  82,  and  Harris  v.  Clark,  10  Ohio, 

V.  Swinton,  2  Camp.  374 ;  Brown  r.  Fergu-  5.     That  notice  must  be  given  to  each,  is 

son,   4    Leigh,   37.     This  rale   is  so  well  held  in  Shepard  v.  Hawley,  1  Conn.  367  ; 

settled  that,  although  the  party  receiving  Willis    i'.    Green,    5    Hill  (N.   Y.),   232; 

1  The  deposit  of  a  notice  in  a  post-office  box  from  which  a  postman  collects  letters 
regularly  has  the  same  legal  effect  as  deposit  in  the  post-office.  Skilbeck  v.  Gar- 
bett,  7  Q.  B,  846;  Johnson  v.  Brown,  154  Mass.  105  ;  I'earce  v.  Langfit,  101  Pa.  507. 
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If  Sunday  or  any  other  day  intervene,  which,  by  law,  or  by 
established  usage,  is  not  a  day  of  business,  then  it  is  not  counted, 
and  the  obligation  as  to  notice  is  the  same  as  if  it  fell  on  the 
succeeding  day.  (s)  If  a  note  or  bill  payable  without  *  grace  *  283 
falls  due  on  such  a  day,  it  is  not  payable  until  the  next 
day.  But  if  the  last  day  of  grace  falls  upon  such  a  day,  then  it 
is  payable  on  the  day  before ;  for  the  days  of  grace  are  regarded  as 
matters  of  favor,  and  are  abridged  instead  of  being  lengthened  by 
the  intervention  of  such  a  day.  (t)  An  action  brought  on  the  last 
day  of  grace,  has  been  held  to  have  been  brought  too  soon ;  (m) 
but  this  is  not  settled,  (v)  ^ 

The  purpose  of  notice  is,  that  the  party  receiving  it  may  obtain 
security  from  the  party  liable  to  him,  for  the  sum  for  which  he  is 

Union  Bank  v.  Willis,  8  Met.  504 ;  State  Lewis  v.  Burr,  2  Caines  Cas.  195 ;  Barlow 

Bank  «.  Slaughter,  7  Blackf.  133.  v.  Planters' Bank,  7    How.   (Miss.)   129; 

(s)  Eagle  Bank  r.  Chapin,  3  Pick.  180  ;  Offut  v.  Stout,  4  J.  J.  Marsh.  332.     But  if 

Agnew  V.  Bank  of  Gettysburg,  2  Har.  &  no  grace  is  allowed,  and  the  day  on  which 

G.  479  ;  Hawkes  v.  Salter,  4  Bing.   715  ;  the  bill  or  note  by  its  terms  falls  due  is  a 

Wright  B.  ShawcrosB,  2  B.  &  Aid.  501,  n. ;  holiday,  it  is  not  payable  until  the  day 

Bray  v.  Hadwen,  5  M.  &  Sel.  68.     So  of  after.      Salter  v.   Burt,   20   Wend.   205  ; 

public    holidays.      Cuyler   v.   Stevens,    4  Avery  v.  Stewart,  2  Conn.  69 ;  Delamater 

Wend.  566 ;  Lindo  v.  Unsworth,  2  Camp.  v.  Miller,  1  Cowen,  75  ;  Barratt  v.  Allen, 

602.  10  Ohio,  426. —  If,  however,  the  nominal 

(t)  Where  days  of  grace  are  allowed,  day  of  payment  in  an  instrument,  which 
and  the  last  of  them  falls  on  Sunday,  the  is  entitled  to  grace,  happens  to  faU  on 
fourth  of  July,  or  other  public  holiday,  Sunday  or  on  a  holiday,  the  days  of  grace 
the  bill  or  note  is  payable  the  day  before,  are  the  same  as  in  other  cases,  and  pay- 
Ransom  V.  Mack,  2  Hill  (N.  Y.),  588;  ment  is  not  due  until  the  third  day  after. 
Cuyler  «.  Stevens,  4  Wend.  566;  Sheldon  Wooley  v.  Clements,  11  Ala.  220. 
V.  Beuham,  4  Hill  (N.  Y.)  129 ;  Homes  v.  (u)  "Wiggle  v.  Thomason,  11  Sm.  &  M. 
Smith,  20  Me.  264  ;  Tassell  v.  Lewis,  1  452  ;  Walter  v.  Kirk,  14  lU.  55. 
Ld.  Raym.  743  ;  Haynes  v.  Birks,  3  B.  &  (v)  See  McKenzie  v.  Durant,  9  Rich. 
P.  599;  Bussard  v.  Levering,  6  Wheat.  L.  61  ;  Ammidown  v.  Woodman,  21  Me. 
102 ;  Adams  v.  Otterback,  15  How.  539 ;  580. 

1  "  A  promissory  note  entitled  to  grace  is  payable  on  demand  at  any  reasonable 
time  and  place  on  the  last  day  of  grace,  and,  if  the  maker  neglects  or  refuses  payment 
upon  such  demand,  the  note  is  dishonored  and  may  be  put  in  suit  immediately ;  but  if 
no  such  demand  is  made  and  he  has  done  nothing"  amounting  to  a  waiver  of  it,  he  has 
the  whole  of  the  day  in  which  to  make  payment,  and  is  not  liable  to  an  action  until  the 
expiration  of  the  time  within  which  such  demand  might  have  been  made  upon  him." 
Estes  V.  Tower,  102  Mass.  65,  66.  To  the  same  effect  are  Leftley  v.  Mills,  4  T.  B.  170, 
174  ;  Heise  v.  Bumpass,  40  Ark.  548  ;  Veazie  Bank  v.  Winn,  40  Me.  62 ;  Vandesande 
V.  Chapman,  48  Me.  262  ;  Nat.  Exchange  Bank  v.  Nat.  Bank  of  North  America,  132 
Mass.  147  ;  Fletcher  v.  Thompson,  55  N.  H.  308;  McKenzie  v.  Durant,  9  Rich.  61 ; 
Coleman  y.  Ewing,  4  Humph.  241.  "  .      .  ,    ,       , 

In  some  jurisdictions,  it  is  held,  however,  that  though  payment  be  demanded  and 
refused  on  the  last  day  of  grace,  no  action  will  lie  till  .the  next  day.  Davis  v.  Eppin- 
ger,  18  Cal.  381  ;  Osborn  v.  Moncure,  3  Wend.  170;  Coleman  v.  Carpenter,  9  Pa.  St. 
1 78'  In  the  following  cases  there  are  dicta  to  the  same  effect,  but  in  fact  no  demand 
had  been  made  on  the  makers,  so  that  it  was  rightly  held  that  actions  begun  on  the 
last  day  of  grace  were  premature.  Wells  v.  Giles,  2  Gale,  209 ;  Hmton  i.-.  Duff,  11 
C  B  N  8.  724;  Randolph  r.  Cook,  2  Port.  286;  Wilcombe  v.  Dodge,  3  Cal.  260 ; 
Benson  v.  Adams,  69  Ind.  353  ;  Wiggle  v.  Thomason,  19  Miss.  452  ;  Hoppmg  v.  Quin 
12  Wend.   517;    Taylors.  Jacoby,  2  Pa.  St.  495;  Hamilton,  &c.  Co.  v.  Sinker,  74 

Tex  51 

As  to  when  the  statute  of  limitations  begins  to  run,  see  Blackman  v.  Nearing,  43 

Conn.  56;  Watkins  v.  Willis,  58  Tex.  521. 
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liable  to  other  parties.  No  precise  form  is  necessary ;  but  it  must 
be  consonant  with  the  facts,  and  state  distinctly  the  dishonor 
of  the  bill,  and  either  expressly  or  by  an  equivalent  implication, 

that  the  party  to  whom  the  notice  is  sent  is  looked  to  for 
*284    the  payment,  (w)    And  it  is  held  by  the  *best  authority, 

that  this  implication  arises  from  the  actual  notice  of  dis- 
honor. («)  Nor  will  a  slight  mistake  in  the  name  or  description 
of  the  note  or  party  vitiate  the  notice,  unless  the  party  receiving 
it  is  misled  thereby ;  (y)  nor  need  the  notice  state  who  owns  or 
who  protests  the  note.  («)  Any  party  may  give  notice,  and  it  will 
enure  to  the  benefit  of  every  other  party,  (a)  provided  the  party 
giving  the  notice  be  himself  the  holder  or  an  indorser  already 
fixed  by  notice,  (b)  and  gives  the  notice  to  the  party  sought  to  be 
charged  within  one  day  after  the  dishonor,  or  after  receiving  notice 
himself,  (c)  The  holder  may  leave  without  notice  whom  he  will, 
and  hold  by  due  notice  those  whom  he  will ;  and  the  indorser 
having  due  notice,  must  himself  notify  prior  parties  to  whom  he 


(w)  Hartley  v.  Case,  4  B.  &  C.  339; 
Solarte  v.  Palmer,  7  Bing.  530 ;  Boulton 
V.  Welsh,  3  Bing.  N.  C.  688,  remarked 
upon  in  Houlditch  o.  Cautj',  4  id.  411; 
Grugeou  V.  Smith,  6  A.  &  E.  499  ;  Strange 
V.  Price,  10  id.  125  ;  Cooke  v.  French,  id. 
131  ;  Furze  u.  Sharwood,  2  Q.  B.  388  ; 
King  V.  Bicklej,  id.  419  ;  Robson  v.  Cur- 
lewis,  id.  421  ;  Hedger  v.  Steavenson,  2 
M.  &  W.  799  ;  Lewis  v.  Gompertz,  6  id. 
399;  Bailey  v.  Porter,  14  id.  44;  Messen- 
ger ii.  Southey,  1  Man.  &  G.  76 ;  Arm- 
strong V.  Chriatiani,  5  C.  B.  687 ;  Everard 
V.  Watson,  18  E.  L.  &  E,  194;  Barstow 
V.  Hiriart,  6  La.  An.  98 ;  Denegre  v.  Hiri- 
art,  id.  100;  Cook  v.  Litchfield,  5  Saudf. 
330;  Beals  v.  Peck,  12  Barb.  245;  .Spanu 
V.  Baltzell,  1  Fla.  302  ;  Reedy  o.  Seixas, 
2  Johns.  Cas.  337  ;  United  States  Bank  v. 
Carneal,  2  Pet.  543  ;  Mills  v.  Bank  of 
United  States,  11  Wheat.  431;  .Shed  u. 
Brett,  1  Pick.  401  ;  Gilbert  v.  Dennis,  3 
Met.  495;  Pinkham  v.  Macr,  9  id.  174; 
Dole  V.  Gold,  5  Barb.  490;  De  Wolf  !•. 
Murray,  2  Saudf.  166;  Youngs  v.  Lee,  2 
Kern.  551 ;  Smith  ".  Little,  10  N.  H.  526; 
Cowlea  y.  Harts,  3  Conn.  516;  Wheaton 
V.  Wilmarth,  13  Met.  423 ;  Cayuga  County 
Bank  u.  Warden,  1  Comst.  413;  Piatt  y. 
Drake,  1  Dougl.  (Mich.)  296;  Spies  v. 
Newberry,  2  id.  425  ;  Bank  of  Cape  Fear 
V.  Sewell,  2  Hawks,  560.  See  al.so  1  Am. 
Lead.  Cas.  231-237;  Boehme  v.  Carr,  3 
Md,  202  ;  Farmers'  Bank  v.  Bowie,  4  id. 
290;  Woodin  u.  Foster,  16  Barb.  146; 
Wynn  v.  Alden,  4  Denio,  163  ;  Townsend 
V.  Lorain  Bank,  2  Ohio  (n.  s.),  345  ;  Paul 
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V.  Joel,  4  H.  &  N.  355.  And  if  a  party  to 
a  note  gives  positive  notice  of  dishonor, 
which  afterwards  turns  out  to  be  true,  it 
is  immaterial  whether  he  had  knowledge 
of  the  fact  at  the  time  when  he  gave  the 
notice  or  not.  Jennings  v.  Roberts,  29  E. 
L.  &  E.  118. 

{x}  Chard  v.  Fox,  14  Q.  B.  200;  Gra- 
ham V.  Sangston,  1  Md.  60  ;  Mills  o.  Bank 
of  United  States,  11  Wheat.  431;  Met- 
calfe V.  Richardson,  20  E.  L.  &  E.  301. 

((/)  Jlellersh  v.  Rippen,  11  E.  L.  &  E. 
499  ;  Smith  v.  Whiting,  12  Mass.  6  ;  To- 
bey  V.  Lenning,  14  Penn.  St,  483  ;  Cayuga 
County  Bank  v.  Warden,  2  Seld.  19; 
Snow  V.  Perkins,  2  Mich,  239 ;  Housa- 
tonic  Bank  v.  Laflin,  5  Cush,  546 ;  Den- 
nistoun  v.  Stewart,  17  How,  606. 

(j)  Bradley  v.  Davis,  26  Me.  45. 

(o)  Chapman  v.  Keene,  3  A.  &  E.  193; 
overruling  Tindal  v.  Brown,  1  T.  R.  167, 
2  id.  186,  n.,  and  Ex  parte  Barclay,  7  Ves. 
597;  Beal's  Adm'r  v.  Alexander,  6  Tex. 
531.  But  the  notice  must  be  given  by  a 
party  to  the  bill.  H  given  by  a  stranger 
it  will  not  suffice,  Jameson  v.  Swinton, 
2  Camp.  373 ;  Chanoiue  v.  Fowler,  3 
Wend,  173;  Wilson  v.  Swabey,  1  Stark, 
34,  So  in  case  of  non-acceptance,  notice 
to  the  drawer  by  the  drawee  will  not 
avail,  for  the  latter  is  not  a  party.  Stan- 
ton !.',  Blossom,  14  Mass.  116. 

(5)  Lysaft  v.  Bryant,  9  C.  B.  46. 

(c)  Brown  v.  Ferguson,  4  Leigh,  37 ; 
Simpson  c.  Turney,  5  Humph.  419,  See 
also  Turner  v.  Leech,  4  B.  &  Aid.  451 ; 
Rowe  V.  Tipper,  20  E.  L.  &  E.  220,  n. 
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would  look,  (d)  But  if  a  holder  prevents  an  indorser  from  having 
recourse  to  a  prior  party,  by  discharging  that  prior  party,  he 
cannot  look  to  the  indorser  whom  he  notifies.  And  notice  given 
to  one  party  does  not  hold  another ;  thus  if  a  second  indorser 
having  notice,  and  thereby  being  bound,  neglects  to  give  notice 
to  the  first  indorser,  the  latter  would  not  be  liable.  («)  Nor  does 
authority  to  an  agent  to  indorse  a  note  imply  authority  to  receive 
notice  of  dishonor.  (/)  And  if  one  partner  makes  a  note  which 
another  indorses,  regular  notice  of  the  dishonor  must  be  given  to 
the  indorser.  (g)  If  the  paper  be  in  fact  dishonored,  a  notice  may 
be  good,  although  the  party  giving  it  had  no  certain  knowledge 
of  the  fact,  (h) 

The  party  giving  the  notice  must  have  with  him  the  note  or 
bill,  unless  there  are  special  circumstances  accounting  for  and 
excusing  its  absence,  (hh) 

*  After  the  holder  of  a  dishonored  bill  or  note  has  given  *285 
due  notice  to  indorsers,  he  may  indulge  the  acceptor  or 
maker  with  forbearance  or  delay,  without  losing  his  claim  on  the 
indorsers,  provided  he  retains  the  power  of  enforcing  payment  at 
any  moment,  (i)  But  if  he  makes  a  bargain  for  delay,  promising 
it  on  a  consideration  which  makes  the  promise  binding,  or  under 
his  seal,  this  destroys  his  claim  against  the  indorser.  (/)  The 
reason  is,  that  he  ought  not  to  claim  payment  of  the  indorsers, 
unless,  on  payment,  he  could  transfer  to  them  the  bill  or  note, 
with  a  full  right  to  enforce  payment  at  once  from  the  acceptor  or 
maker.  But  he  could  give  them  no  such  right  if  he  had,  for  good 
consideration,  given  to  the  acceptor  or  maker  his  promise  that 
they  should  not  be  sued. 

It  has  been  a  subject  of  some  discussion  whether  the  above  rule 


Id)  Valk  v.  Bank  of  State,  1  McMuU.  v.  Bank  of   Mont.  Co.   12  S.  &  R.  382; 

Eq    414-  Carter  v.  Bradley,  19  Me.  62;  Freeman's  Bank  y.  Kollins,   13  Me.  202; 

Lawson  v.  Farmers'  Bank,  1  Ohio  St.  206.  Bateson  v.  Gosling,  L.  R.  7  C.  P.  9 ,  Tobey 

(e)  Morgan   v.   Woodworth,  3   Johns,  u.  Ellis,  114  Mass.  120;  Hagey  v.  Hill,  75 

Cas  90  Penn.  St.  108. 

in  Valk  V.  Gaillard,  4  Strob.  L.  99.  (j)  Clark  v.  Henty,  3  Y.  &  Col.  187  ; 

(a)  Poland  v.  Boyd,  23  Penn.  St.  476,  Greely  v.  Dow,  2  Met.  176  ;  Wharton  v. 

(h)  Jennings  v.  Roberts,  4  E.  &  B.  615.  WiUiamson,   13  Penn.  St.  273.     See  also 

(hh)  Arnold  v.  Dresser,  8  Allen,  435.  Moss  v.  HaU,  5  Exch.  46.     Unhke,  how- 

(0  Pole  V  Ford  2  Chitt.  125;  Philpot  ever,  the  case   of  a  surety,  a   party  hable 

<■  Bryant   4  Bing.  717;  BadnaU  v.  Sam-  on   a   bill   as    indorser  will    not   be   dis- 

uel  3  Price  521 ;   Walwyn  v.  St.  Quintin,  charged,  though  the  party  for  whom  he 

I   B   &  P   652  •  McLemore  v.  Powell,  12  is   bound   take   security  of  the   acceptor 

Wheat    554  •    Bank  v.  Myers,   1   Bailey,  and  then  release  it  without  his  consent. 

412-  Planters' Bank  v.  Sellman,  2  G.&  J.  Kurd   v.    Little,    12   Mass.  503,   Pitts   v. 

230  •   Gahn  v.  Niemcewicz,  11  Wend.  312 ;  Congdon,  2  Comst.  352. 
Frazier  v.  Dick,  5  Rob.  (La.)  249;  Walker 

ouy 


*  286  THE   LAW   OF   CONTBACTS.  "  [BOOK   I. 

applies  in  cases  of   assignments   in  insolvency.^     Bankrupt  and 
insolvent  laws  usually  provide  that  the  discharge  of  the  bankrupt 
or  insolvent  shall  not  discharge  his  iudorsers  or  sureties ;  and  it 
is   sometimes   attempted  to  effect  the  same  result  in  voluntary 
assignments  in  insolvency.      The  indentures  contain  a  provision 
that  the  creditors  who  become  parties  to  them  shall  discharge  the 
insolvent;   but  they  also    contain  a  further   provision    that   the 
indorsers  or  sureties  shall  not  be  discharged.      And  the  question 
has  been  whether  the  indorsers  or  sureties   are   discharged   not- 
withstanding this  provision.      But  we  think  the  reason  of  the  rule 
which  discharges  them,  does  not  hold  in  this  case.      For  where 
the  debtor  himself  stipulates  that  his  discharge  shall  not  prevent 
his  creditors  from  having  recourse  to  his  indorsers  or  sureties,  it 
must  be  understood  that  he  binds  himself  not  to  oppose  such  dis- 
charge to  a  suit  against  himself  by  the  indorsers  or  sureties 
*  286    if  they  are  held  liable  to  his  creditors  *  by  reason  of  a  pro- 
vision which  he  himself  expressly  makes.      The  reason, 
therefore,  fails,  which  generally  makes  his  discharge  their  dis- 
charge.     And,  it  may  be  added,  that  it  is  for  their  benefit  that 
this  provision  should  be  carried  into  effect.      For  if  his  discharge 
necessarily  operated  their  discharge,   creditors   would   naturally 
prefer  a  claim  against  them  to  the  dividend  of  an  insolvent,  and 
would   therefore    take    nothing    from    him,    but   all   from    them. 
Whereas,  if  this  clause  permits  them  to  get  what  they  can  from 
the  insolvent,  and  look  to  the  indorsers  or  sureties  only  for  the 
balance,  they  would  always  do  so,  and  the  sureties  would  have 
the  benefit  of  whatever  was  paid  by  way  of  dividend,  (k) 


SECTION   XII. 

OF  PROTEST. 

If  a  foreign  bill  be  not  accepted,  or  not  paid  at  maturity,  it 
must  be  protested  at  once ;  and  this  should  be  done  by  a  notary 

(i)    Parke,  B.,  Kearsley  v.  Cole,  16  M.  v.   Norris,  3  B.  &  Ad.  41  ;   Clagett  v.  Sal- 

&  W.  135;  Ex  parte  Gifford,  6  Ves.  805  ;  mon,  5  G.  &  J.  314;   Owen  v.  Homan,  3 

Boultbee  v.  Stubbs,  18  Ves.  20 ;  Ex  parte  E.  L.  &  E.  112 ;  Price  v.  Barker,  30  E.  L. 

Glendinning,  Buck,  Cases  in  Bankruptcy,  &  E.  157  ;   Sohier  </.  Loriug,  6  Cush.  537. 

517 ;  Nicholson  v.  Revill,  4  A.  &  E.  675  ;  See  ante,  p.  *29. 
Lewis  V.  Jones,  4  B.  &  C.  506,  n;  Nichols 

1  An  indorser  or  surety  is  not  discharged  by  the  creditor's  voting  to  accept  a 
composition  in  bankruptcy  from  the  maker.  Ex  parte  Jacobs,  L.  R.  10  Ch.  211  ; 
Megrath  v.  Gray,  L.  R.  9  C.  P.  216;  Guild  o.  Butler,  122  Mass.  498;  and  notice  must 
be  sent  to  an  indorser,  although  a  bankrupt,  and  his  assignee  has  been  appointed.  Ex 
parte  Baker,  4  Ch.  D.  795.  —  K.  ff  • 
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public,  to  whose  official  acts  under  his  seal,  full  faith  is  given  in, 
all  countries.  {1}  Inland  bills  are  generally,  and  promissory  notes 
very  often  protested  in  like  manner,  but  this  is  not  required  by 
the  law-merchant.  (»»)  It  is  held,  on  the  weight  of  authority, 
that  our  States  are  so  far  foreign  to  each  other,  that  a  bill  drawn 
in  one  of  them,  upon  a  drawee  resident  in  another, 
requires  protest,  (n)  The  notary's  certificate  *of  protest  *287 
would  not  be  evidence  of  dishonor,  where  the  protest  was 
not  required  by  law,  (o)  even  if  the  notes  were  payable  in  a 
foreign  country,  (jp)  If  the  bill  be  protested  for  non-acceptance 
by  the  drawee,  any  third  person  may  intervene,  and  accept  or  pay 
the  bill,  for  the  honor  of  the  drawer  or  of  any  indorser ;  and  such 
acceptance  supra  protest  has  the  same  effect  as  if  the  bill  had 
been  drawn  on  him.  He  is  liable  in  the  same  way,  and  he  has 
his  remedy  against  the  person  for  whom  he  accepts,  and  all  prior 
parties  with  notice ;  and  if  he  pays  the  bill  for  an  indorser  he 
stands  in  the  position  of  an  indorsee  for  value.  (§')  And  this  is 
true  although  the  acceptance  is  at  the  request  and  for  the  honor 
of  the  drawee  after  his  refusal,  (r)  The  holder  is  not  bound  to 
receive  an  acceptance  supra  protest,  (s)  but  must  receive  payment 


(0  Gale  V.  "Walsh,  5  T.  R.  239 ;  Bry- 
den  V.  Taylor,  2  Har.  &  J.  396 ;  Townsley 
V.  Sumrall,  2  Pet.  170.  And  the  duty  of 
the  notary  cannot  be  performed  by  an 
agent  or  clerk.  Onondaga  County  Bank 
V.  Bates.  3  Hill  (N.  Y.),  52;  Cole  ■v.  Jes- 
sup,  9  Barb.  393. 

(m)  Wiudle  v.  Andrews,  2  B.  &  Aid. 
696;  Bonar  v.  Mitchell,  5  Exch.  415; 
Young  V.  Bryan,  6'Wheat.  146;  Burke  v. 
McCay,  2  How.  66;  Johnson  v.  Brown, 
154  Mass.  105.  See  Corbin  v.  Planters 
Nat.  Bank,  87  Va.  661. 

(n)  Whether  a  biU  drawn  in  one  of 
the  United  States  upon  persons  resident 
in  another  is  a  foreign  bill  so  as  to  re- 
quire a  protest  in  case  of  non-acceptance 
or  non-payment,  is  a  question  concerning 
which  there  has  been  a  difference  of  ju- 
dicial opinion.  It  has  been  held  in  New 
York  and  Connecticut  that  such  bills  are 
not  foreign.  Miller  v.  Hackley,  5  Johns. 
375;  Bay  v.  Church,  15  Conn.  15.  But 
the  case  in  New  York  has  been  since 
overruled  in  the  same  jurisdiction ;  and 
in  the  other  States  where  the  question 
has  arisen,  and  in  the  Supreme  Court  of 
the  United  States,  a  contrary  opinion  has 
been  held.  Duncan  v.  Course,  1  S.  Car. 
Const.  100;  Cape  Fear  Bank  v.  Stine- 
metz,  1  Hill  (S.  C),  44;  Lonsdale  v. 
Brown,  4  Wash.  C.  C  148 ;  Phccnix  Bank 
V.  Hussey,   12  Pick.  483 ;  Brown  v.  Fer- 


guson, 4  Leigh,  37  ;  Halliday  v.  McDou- 
gall,  20  Wend.  81 ;  Carter  v.  Burley,  9  N. 
H.  558 ;  Buckner  v.  Finley,  2  Pet.  586 ; 
Schneider  w.  Cochrane,  9  La.  An.  235 ; 
Armstrong  v.  American  Bank,  133  U.  S. 
433  ;  Joseph  v.  Salomon,  19  Fla.  623,  632  ; 
Johnson  w.  Brown,  154  Mass.  105.  This 
is  in  accordance  with  the  doctrine  of 
Mahoney  v.  Ashlin,  2  B.  &  Ad.  478, 
where  a  bill  drawn  in  Ireland  upon  a  per- 
son resident  in  England  was  held  to  be  a 
foreign  bill. 

(o)  Union  Bank  v.  Hyde,  6  Wheat. 
574 ;  Taylor  v.  Bank  of  Illinois,  7  Mour. 
580;  Bank  of  U.S.  c.  Leathers,  10  B. 
Mon.  64 ;  Carter  v.  Burley,  9  N.  H.  558. 

( p)  Kirtland  v.  Wanzer,  2  Duer,  278. 

(q)  Holt,  C.  J.,  in  Mutford  ».  Walcot, 
1  Ld.  Raym.  574;  Mortens  i,.  Winning- 
ton,  1  Esp.  112;  Goodhall  v.  PolhiU,  1 
C.  B.  233  ;  Geralopulo  v.  Wieler,  3  E.  L. 
&  E.  515  ;  Wood  v.  Pugh,  7  Ohio,  Part  2, 
156;  Baring  v.  Clark,  19  Pick.  220.  The 
payer  supra  protest  for  the  honor  of  the 
indorser  cannot  hold  such  indorser  liable 
if  he  have  already  been  discharged  by 
reason  of  want  of  notice  of  the  non-ac- 
ceptance. When  a  party  has  once  been 
exonerated,  his  liability  cannot  be  revived 
without  his  assent.  Higgins  v.  Morrison, 
4  Dana,  100. 

Ir)  Konig  v.  Bayard,  1  Pet.  250. 

(s)  Mitford  v.  Walcot,  12  Mod.  410. 
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if  tendered  to  him  sitpra  protest.  But  after  a  general  acceptance 
by  the  drawee  there  can  be  no  acceptance  supra  protest,  and  a 
third  party  can  only  add  his  credit  to  the  bill  by  a  collateral 
f3;uaranty.  {t)  If  the  bill  designates  a  third  party  to  whom  recourse 
is  to  be  had  on  non-acceptance,  it  is  said  that  this  direction  must 
be  obeyed,  {u) 

The  notarial  protest  is  generally  admissible,  but  not  conclusive 
evidence  of  the  facts  therein  stated,  which  properly  belong  to  the 

act  of  protest,  {v) 
*  288  *  Banks  which  receive  bills  and  notes  for  collection, 
generally,  perhaps  always,  employ  agents  to  collect,  and 
notaries  to  demand  and  protest.  And  it  has  been  held  that  such 
a  bank  is  liable  only  for  due  discretion  in  choosing  its  agent,  and 
not  for  the  agent's  negligence,  (w)  And  if  any  act  is  to  be  done 
at  a  distance  from  the  bank,  the  assent  of  the  holder  of  the  note 
to  the  employment  of  a  sub-agent  will  be  presumed,  (x)  But 
where  a  bank  assumes  to  act  directly  by  its  own  servants  or 
agents,  the  general  principles  of  agency  wo.uld  apply,  and  make 
the  bank  responsible  for  the  acts  of  its  agents. 

As  to  the  form  and  particular  statements  of  the  protest,  the 
true  rule  is,  that  notice  of  protest  should  inform  the  party,  with 
reasonable  certainty,  what  note  or  bill  it  is  on  which  he  is  to 
be  charged,  ixx) 


SECTION  XIII. 

ON   DAMAGES   FOE   NON-PAYMENT   OF  BILLS. 

If  a  bill  of  exchange  be  not  paid  at  maturity,  the  holder  may 
at  once  redraw  on  the  drawer  or  indorser,  not  only  for  the  face  of 
the  bill,   but  for  so   much   more   as  shall   indemnify  him ;  and 


(l)  Jackson  «.  Hudson,  2  Camp.  447  Ohio  St    519,   Morffan   u.  Tener,  83  Pa. 

^«)  Story  on  Bills  of  Exch.  §§65,  219.  305,    307.      But    see    contra    Avrault    v. 

(v)  So  by  statute  in  New  Hampsliire,  Pacific  Bank,  47  N.  Y.  570;  Corn  Ex- 
Kentucky,  Pennsylvania,  Ohio,  Alabama,  change  Bank  v.  Farmers' Nat.  Bank,  U 8 
and  California.  See  also  Gordon  v.  N.  Y.  443,  447  ;  American  Express  Co.  v. 
Price,  10  Ired.  L.  385  ;  Graham  ii.  Sangs-  Haire,  21  Ind.  4. 

ton,  1  Md.  59  ;   Sumner  v.  Bowen,  2  Wis.  (x)  Dorchester  Bank  v.  N.  E.  Bank,  1 

524;  Austin  u.  Wilson,  24  Vt.  630.  Cush,   177;  Baldwin   v.  Bank  of    Louis- 

(w)  Agricultural  Bank  v.  Commercial  iana,    1    I^a.   An.    13  ;    Citizens    Bank   u. 

Bank,  7  Sm.   &  W.  592.     See    Britton  v.  Howell,   8   Md.    530  ;    Planters   Bank   v 

Niccols,    104    XJ.  S.  757  ;   May    r.   Jones,  Wilmington  Bank,  75  N.  C.  534. 
88   Ga.  308 ;  Guelich  v.  Nat.  State  Bank,  (xx)  Bank   v.    Woods,  28   N.  Y.   545 ; 

56  la.  434;  Third  Nat.  Bank  v.  Vicksburg  Home  Ins.  Co.  v.  Green,  19  N.  Y.  U8. 
Bank,  61  Miss.   112;  Bank  v.  Butler,  41 
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therefore  for  so  much  as  shall  cover  the  necessary  costs  of  pro- 
test notice,  commissions,  and  whatever  further  loss  he  sustains 
by  the  current  rate  of  exchange  on  the  place  where  the  drawer  or 
indorser  resided,  (y)  This  is  the  rule  of  the  law-merchant  •  but 
in  this  country,  instead  of  re-exchange,  or  damages  to  be  ascer- 
tained by  a  reference  to  the  above  items  of  loss,  established  rates 
of  damage  are  fixed  by  statute  or  by  usage..(2)  These  rates  are 
larger  in  proportion  to  the  distance  of  the  place  where  the 
drawee  resides  from  the  place  where  the  bill  is  drawn.  *  For  *  289 
the  amount,  or  percentage  of  damage,  at  different  dis- 
tances, we  can  only  refer  to  the  laws  of  the  several  States.  They 
differ  considerably ;  and  it  may  be  regretted  that  more  uniformity 
does  not  prevail  among  the  several  States  in  relation  to  this 
matter.  It  seems  to  be  settled  by  the  weight  of  authority,  that, 
in  determining  the  amount  of  re-exchange,  the  actual  or  mer- 
cantile par  or  valuation  of  money  should  be  regarded,  and  not 
the  mere  legal  or  nominal  rate  which,  as  between  this  country 
and  England,  differs  very  widely  from  the  true  value,  (a) 


SECTION  XIV. 

BILLS    OF   LADING. 

These  documents  are  also  by  the  law-merchant  now  treated  as 
negotiable  instruments  to  a  certain  extent,  (aa)  The  master,  by 
signing  such  bill,  promises  to  deliver  the  goods  to  A  "  or  his 
assigns. "  If  A  indorses  the  bill  to  any  person,  or  in  blank, 
delivering  it  to  any  person,  that  constitutes  such  person  his 
assignee,  and  vests  in  him  a  property  in  the  goods,  and  he  may 
claim  the  goods  of  the  captain  or  owners  in  the  place  of  the  person 
putting  them  on  board,  and  with  the  same  rights.  (6)     But  a  bill 

(y)  MeUish  v.  Simeon,  2   H.  Bl.  378;  East,  420;  Sibely  v  Tnt,  1   McMulI,  Eq. 

De  Tasitet  v.  Baring,  1 1  East,  265 ,  Graves  320 ;  Suse  v.  Pompe,  98  Eng.  C.  L.  538. 

V.  Dash,  12  Johns.   17   (overruling  Hen-  See   on   this   topic,  Pars.  Notes  &  Bills, 

dricks  v.  Franklin,  4  John.   119);    Den-  652,661. 

ston  w.  Henderson,  13  id.  322.     The  holder  [z)  Hendricks    v,  Franklin,  4   Johns, 

may  ako,  upon  protest  for  non-acceptance,  119,  per  Spencer,  J.;  Parsons,  C.  J.,  in 

without   waiting  for   protest    upon    non-  Grimshaw  v.  Bender,  6  Mass.  157. 
payment,  maintain  an  action  against  the  (a)  Scott   v.   Bevan,   2   B.  &  Ad.    78 ; 

drawer    or  indorser,  and  recover  all  the  Smith  v.  Shaw,  2  Wash.  C.  C.  167;  Grant 

customary  damages.      Welden  i>.  Buck,  4  o.  Healey,  3  Sumner,  523. 
Johns    144;  Whitehead  v.  Walker,  9  M.  {aa)  These  are  also  made  so  in  Eng- 

&  W.  506.     But  the  acceptor  is  not  liable  land  by  18  &  19  Vict.  ch.  111. 
for  re-exchange.      Woolsey  v.  Crawford,  (6)  Lickbarrow  i .  Mason,  2  T.  R.  63 ; 

2   Camp.   445 ;    Napier  v.   Schneider,   12  Newsom  v.  Thornton,  6  East,  41 ;  Berk- 
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of  lading  is  rather  quasi  negotiable  than  actually  so,i  the  effect 
of  the  indorsement  being  only  to  transfer  the  property  in  the 
goods  and  not  the  right  upon  the  contract  itself,  and  the  indorsee 
cannot  maintain  an  action  on  the  bill  itself  in  his  own  name,  nor 

an  action  on  the  case  for  the  non-delivery  of  the  goods,  (c)  2 
*  290    And  a  mere  memorandum  of  shipment  would  not  *  have 

the  force  nor  the  negotiability  of  a  bill  of  lading,  (d)  nor 
will  the  property  in  goods,  for  which  a  bill  of  lading  has  been 
given,  pass  by  a  mere  delivery  of  the  bill  without  indorsement,  (e) 
or  by  indorsement  without  delivery.  (/)  For  a  further  statement 
of  the  law  of  Bills  of  Lading,  see  the  chapter  on  the  Law  of 
Shipping. 

Certificates  are  sometimes  used  as  if  they  were  negotiable ;  but 
in  an  interesting  case  in  Massachusetts,  it  was  decided  that  they 
were  not,  and  that  the  word  "  trustee  "  added  to  the  name  of  the 
person  in  whose  name  they  stood  notified  the  person  to  whom 
they  were  delivered  as  security,  and  he  could  not  make  a  valid 
transfer  of  them.  (/) 


SECTION   XV. 

OF   PROPEETY   PASSING   WITH    POSSESSION. 

By  the  common  law,  one  who  has  no  title  to  a  chattel  can  give 
no  title,  except  by  a  sale  in  market  overt,  which   is  not  known 

ley  V.  Watling,   7  A.  &  E.  39,  2  Nev.  &  Rowley  v.  Bigelow,  12  Pick.  314;  Stanton 

P.  178  ;  Saltus  v.  Ererett,  20  Wend.  268  ;  v.  Eager,  16    Pick.  -174  ;  Tindal  o.  Taylor, 

Chandler  v.  Belden,  18  Johns.  1,57  ;  Ry-  4  E.  &  B.  219. 

berg  V.  Snell,  2   Wash.    C.   C.  294.      In  (d)  See  Jenkvn.s  t\  Usborne,    13  Law 

Renteria  v.  Ending,  1  .Mo.  &  M  511,  Lord  J.  (x.  s.)  C.  P.  196  ;  Brandt  v.  Bowlby,  2 

Tenterden   said  that   a  bill  of    lading,   in  B.  &  Ad.  932. 

which  the  word  "  assigns  "  did  not  appear,  (e)   .Stone  u.  Swift,  4   Pick.  389.      But 

was    nevertlieless    "  an  indorsalde   instru-  see  Walter  v.  Ross,  2  Wasti.  C.  C   283. 

ment,"   and  assignable  by  such    indorse-  (f)  BufRngton  c.  ( 'urtis.  15  Mass.  528; 

ment.  Allen  v.  Williams,  12  Pick.  297. 

(c)  Thompson    u.    Dominy,    14    M.   &  (ff)  Shaw  u.  S],encer,  100  Mass.  382. 

W.  403;   Howard   v.    Shepherd,    9   C.  B.  See  also  Gaston   t .  Am.  Exchange  Bank, 

297  ;  Dows  v.  Cobb,  12   Barb.  310  ;  Line-  2  Stewart,  98. 
ker   t/.   Ayeshford,  1   Cal.   75,      .See  also 

1  Unlike  the  case  of  a  negotiable  instrument,  one  who  has  not  title  to  a  bill  of  lad- 
ing, as  a  thief  or  finder,  cannot  transfer  any  right  to  a  bona  fide  purchaser  for  value 
without  notice,  even  though  the  bill  of  lading  was  indorsed  in  blank.  Gurnev  "• 
Behrend,  3  E.  &  B.  622,  633  ;  Pease  u.  Gloahec,  L.  R.  1  P.  C.  219,  228;  Shaw  v.  R'ail- 
road  Co.  101  U.  S.  557  ;  Friedlander  v.  Texas  &  Pacific  Ry.  Co.  130  U.  S.  416,  423  ; 
Tison  U.Howard,  57  G.a.  410;  Stollenwerck  v.  Thacher,  115  Mass.  224;  Dows  v. 
Pi.irin,   16  N.  Y.  325;  Barnard  v.  Campbell,  55  N.  Y.  462. 

2  A  warehouse  receipt  is  negotiable  only  to  the  same  extent  and  for  the  same 
purposes  as  a  bill  of  lading  or  carrier's  receipt ;  its  indorsement  or  delivery  does  not 
transfer  the  contract  itself,  but  only  the  property  represented  by  it,  and  becomes  mere 
evidence  of  title.    Hale  v.  Milwaukee  Dock  Co.,  29  Wis.  482.  —  K. 
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in  this  country.  An  exception  exists  in  the  case  of  negotiable 
notes  made  payable  to  bearer,  or  payable  to  order  and  indorsed  in 
blank,  so  as  to  be  transferable  by  delivery,  (g)  We  consider  that 
this  exception  extends  to  all  negotiable  instruments  which  are 
transferable  by  mere  delivery  by  any  party  holding  them ;  and 
that  by  delivery  thereof,  a  good  title  passes  "  to  any  person  , 
honestly  acquiring  them ; "  (h)  because  the  property  passes  with 
the  possession.  Only,  as  has  been  said,  when  suspicion  is  cast 
upon  his  ownership,  as  by  showing  that  the  paper  got  into  cir- 
culation by  force  or  fraud,  need  he  account  for  it,  even  by  showing 
that  he  had  paid  a  good  consideration  for  it.  (i)  It  becomes,  then, 
important  to  determine  what  are  negotiable  instruments. 
If,  for  example,  the  bond  of  a  railroad  *  company,  payable  *  291 
to  bearer,  is  a  negotiable  instrument,  then  a  purchaser  in 
good  faith  holds  it  not  only  free  from  the  equitable  defences 
which  the  company  might  have  made  against  the  first  holder,  but 
also  against  the  claims  of  an  owner  who  may  have  lost  it,  or  from 
whom  it  was  stolen.  We  regard  both  the  English  and  American 
authorities  as  making  all  instruments  negotiable  which  are  payable 
to  bearer,  and  also  those  which  are  by  custom  transferable  by 
delivery,  within  which  definition  the  common  bonds  of  railroad 
companies  would  fall.  Of  the  coupons  attached,  which  have  no 
seal,  this  would  seem  to  be  the  rule.  But  usage  must  have  great 
influence  in  determining  this  question.  Our  note  will  show  the 
state  of  the  authorities  on  this  subject,  (j)  ^ 

(q)  MiUer  v.  Race,  1  Burr.  452.  108 ;  Wilson  y. Lazier,  11  Gratt,  477.     But 

(h)  So  said  by  Abbott,  C.  J.,  in  Gorgier  he  must  be  a  lawful  holder,  and  is  not  if 

V.  Mieville    3  B.  &.  C.  45.     In  Clark  v.  he  took  it  usurioasly  from  an  agent.     He 

Shee  Cowper   197,  Lord   Mansfield  puts  cannot  retain  it  against  an  insolvent  prm- 

notes  and   money  on  precisely  the  same  cipal.     Keutgen  «  Parks,  2  bandf.  60. 
footing.     "  When,"  says   he,  "  money  or  (i]  Berry  v.  Alderman,  24  h.  L.  &  L. 

notes  Ire  paid  bond  Jide,  3.nd  upon  a  val-  318;  s.  c    14  C.B.  95;   Fitch  ..Jones, 

uable  consideration,  they  never  shall   be  32  E.  L.  &  E.  134;   s.  c.  5  E.  &  B.  238 

brought   back    by   the   true   owner;    but  McKesson  i;.  Stanberry,  3   Ohio  (n.  sO, 

wherl  they  come  m«/a^d«  into  a  person's  156;    Catlm    "-Hansen     1    Duer,    309 

hands,  they  are  in  the  nature  of  specific  McCa^kiU   v    Ballard    8    Kick   L^ 4,0 

property;    and   if   their  identity   can  be  Perrin    v.    Noyes,    39   Me.  384      B^ssell 

traced   and  ascertained,  the  party  has  a  v.  Morgan,   11   Gush.   198.     See  p.  *241 

right    to    recover.      See    also    James    v.  ante.  .  ■>  n  n  r 

Chalmers,  2  Seld.  209 ;    Seeley  „.  Engell,  {., )  See  Gorgier  v.  Mievi  le  3  B  &  C. 

17  Barb.  530;   Lemon  v.  Temple,  7  Ind.  45,  and  compare  it   7't'^Glynj;.  Baker, 

556;   Shelton  f.  Sherfey,  3  Greene  (la.),  13  Ea^t,  509.     See  also  Wookey  f.  lole, 

1  The  scrip  of  a  foreign  government,  issued  by  it  on  negotiating  a  loan,  aud  for 
whichabonTistobe  gi,^en  tfter  all  instalments  have  ^^^-^^  ^uly  paid  is  by  the  eus^ 
tom  of  all  the  stock-markets  of  Europe,  a  negotiable  'f  ,™™^"'>.f  °^,  P^"'"' ^^  JX 
delivery  to  a  bond  fide  holder  for  value.  English  law  ^""7,^ '^^;"f^7h„t  eorpora^ 
V  Robarts,  1  App.  Cas.  476, -Boyd  v.  Kennedy,  9  Vroom,  l*f.' "'^ 'i^*' '^We 
tion  coupe;  bonds  lawfully  issued,  eontaimng  words  of  "^gf '^^ility  are  negotoab  e 
like  commercial  paper.  To  the  same  effect  are  Vermilye  «■  A^ams  Ex^  0°.  21  WaU. 
138;  Marion  Commissioners  v.  Clark,  94  U.  S.  278;  CromweU  v.  Sac  County,  96  U.  &. 
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If  the  owner  of  a  note   or  bill   not  negotiable,    or   if 

*  292    negotiable  *  specially  indorsed  to  him,  lose  it,  he  may,  on 

sufficient  proof  of  its  tenor  and  of  his  loss,  sustain  an  action 

at  law,  because  no  finder  can  give  good  title  to  any  holder  by  a 

bond  fide  sale  of  such  paper  to  him.  (A;)     But  if  the  paper  be  nego- 


4  B.  &  Aid.  1 ;  Graut  v.  Vaaghau,  3  Burr. 
1516,  where  a  draft  by  a  merchant  on 
his  banker  was  held  negotiable.  This 
case  distinctly  confirms  the  case  of 
Miller  o.  Race.  In  Jackson  v.  Y.  &  C.  R. 
R.  Co.  48  Me.  147,  it  was  held  that  unless 
there  was  some  statutory  provision  to 
that  effect  an  action  conld  not  be  main- 
tained upon  interest  coupons,  not  con- 
taining negotiable  words  by  an  assignee. 
Ooodenow,  J.,  delivered  a  dissenting  opin- 
ion, citing  and  supporting  the  text  above. 
Since  that  time  the  same  question  has 
been  passed  upon  by  tlie  Supreme  Courts 
of  the  United  States  and  of  Pennsylvania, 
both  of  which  fully  sustain  the  negotia- 
bility of  sach  instruments.  Knox  Co. 
Com.  u.  Aspinwall,  21  How.  539;  Beaver 
Co.  v.  Armstrong,  44  Penn.  St.  63.  See 
also  Redfield  on  Railways,  595,  §  239, 
and  2  \m.  Law  Reg.  (n.  s. )  748.  See 
Lickbarrow  v.  Mason,  5  T.  R,  683,  respect- 
ing bills  of  lading,  before  cited.  Zwinger 
V.  Samuda,  7  Taunt.  265  ;  Lucas  v.  Dor- 
rien,  7  Taunt.  278;  Lang  v.  Smith,  7 
Bing.  284 ;  in  which  case  it  was  held  that 
certain  bordereaux  and  coupons,  entitling 
the  bearer  to  certain  portions  of  the  pub- 
lic debt  of  Naples,  were  not  negotiable, 
the  jnry  finding  that  they  did  not  usually 
pass  from  hand  to  hand  like  money. 
Taylor  u.  Kymer,  3  B.  &  Ad.  321,  and 
Taylor  v.  Trueman,  1  Mo.  &  M.  453,  were 
decided  on  the  construction  of  Stat.  6 
Geo.  IV.  c.  94.  But  an  instrument  for 
the  payment  of  money  under  seal  is  not 
negotiable,  although  it  appear  to  be  so 
upon  its  face ;  at  least  where  any  writing 


is  necessary  in  order  to  transfer  it.  Clark 
V.  Farmers'  Man  Co.  15  Wend.  256; 
Parke,  Baron,  in  Hibblewhite  v.  McMor- 
ine,  6  M.  &  W.  200.  In  Fisher  v.  The 
Morris  Canal  and  Banking  Company, 
decided  in  the  Supreme  Court  of  New 
Jersey  in  1855,  it  was  held  that  railroad 
bonds  are  negotiable,  and  this  case  was 
fully  concurred  in  by  the  Court  of 
Appeals  Delafield  v.  Illinois,  2  Hill  (N. 
Y.),  159,  is  generally  regarded  as  having 
settled  the  same  point  in  New  York,  in 
reference  to  State  bonds.  But  the  Court 
of  Appeals  in  the  Schuyler  case,  held  that 
certificates  of  stock  in  a  corporation  are 
not  negotiable ;  or  at  least,  ttiat  he  who 
takes  an  assignment  of  a  certificate,  with- 
out any  transfer  in  the  corporation's 
books,  acquires  only  the  title  of  assignor. 
Mechanics  Bank  v.  New  York  and  New 
Haven  Railroad  Co.,  3  Kern.  599.  So  in 
Ide  u.  Conn.  &  Pass.  Riv.  R.  R.  Co.,  32  Vt. 
297,  it  was  held  that  a  railway  bond  pay- 
able to  bearer  is  a  negotiable  instrument 
and  may  be  declared  upon  and  described 
in  an  action  of  assumpsit  as  a  "bond." 
The  result  would  seem  to  be  that  all  cor- 
poration bonds  and  government  stocks 
wliich  pass  by  delivery  or  indorsement 
with  delivery  are  negotiable,  but  that 
certificates  of  stocks  in  a  corporation  are 
not.  See  Hodges  <^.  Shuler,  22  N.  Y.  (8 
Smith)  114. 

(k)  Wain  V.  Bailey,  10  A.  &E.  616; 
McGregory  v.  McGregory,  107  Mass.  543  ; 
Tucker  v.  Tucker,  119  Mass  79.  See 
King  V.  Zimmerman,  L.  R.  6  C.  P.  466. 


51;  Force  v.  Elizabeth,  1  Stewart,  403;  Exchange  Bank  u.  Hartford,  &c.  R.  Co.,  8 
R.  I.  375;  niusmore  v.  Duncan,  57  N.  Y.  573;  Chesapeake  Co.  v.  Blair,  45  Md.  102, 
110;  Griffith  i'.  Burden,  35  la.  138,  142;  San  Antonio  i;.  Lane,  32  Tex.  405.  See 
Crouch  0.  Creilit  Foucier  of  England,  L.  R.  8  Q.  B.  374.  —  An  interest  coupon 
detache<l  from  a  mortgage  bond  of  a  railroad  is  negotiable  by  delivery  and  may  be 
enforced  against  the  corporation  by  a  bond  fide  holder  who  has  no  interest  in  and 
cannot  produce  the  bond.  Haven  r.  Grand  Junction  R.  Co.,  109  Mass.  88,  To  the 
same  effect  are  Evertson  ii.  Newport  Bank,  66  N.  Y.  14 ;  Cicero  v.  Clifford,  53  Ind. 
191;  Kennard  v.  Cass.  Co.,  3  Dillon,  147.  "Interest  coupons  detached  from  bonds, 
payable  to  bearer  at  a  specified  time  and  place,  are  negotiable  promises  for  the  pay- 
ment of  money,  and  therefore  subject  to  the  .same  rules  as  bank-notes  or  other  nego- 
tiable instruments.  They  are,  in  effect,  promissory  notes  by  the  law  merchant,  and 
possess  all  the  attributes  of  negotiable  paper."  Roi/ce,  J.,  in  North  Bennington  Bank 
V.  Tabor,  52  Vt.  87,  93.  —  Days  of  grace  are  not  allowed  on  coupons.  Chaffee  v.  Mid- 
dlesex R.  R.,  146  Mass.  224,  234 ;  Arents  v.  Commonwealth,  18  Grat.  750,  773.  But 
see  contra  Evertson  v.  Newport  Bank,  66  N.  Y.  14.  —  K. 
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tiable  and  indorsed  in  blank,  or  if  it  be  payable  to  bearer,  then 
the  promisor  or  indorser  may  be  held  liable  to  an  innocent  holder 
for  consideration.  It  follows,  therefore,  that  the  promisor  or 
indorser  should  not  be  liable  to  the  loser  without  sufficient 
indemnity  to  him  against  the  possible  demand  of  such  innocent 
purchaser.  (Z)  But  courts  of  law  find  it  difficult  to  require  such 
indemnity,  or  to  judge  of  its  sufficiency ;  and  therefore,  gen- 
erally at  least,  they  turn  the  loser  over  to  courts  of  equity,  in 
which  the  defendant  may  be  properly  secured  by  adequate  indem- 
nity ;  and  there  the  action  will  be  maintained,  (m)  Hence  if  a 
note  or  bill,  transferable  by  delivery,  be  lost  to  the  owner  at  the 
time  of  its  maturity,  this  loss  is,  in  general,  a  defence  against  a 
suit  at  law.  (n)  But  in  some  of  our  States,  statutes  permit  recov- 
ery (o)  if  the  plaintiff  gives  indemnity,  and  in  others,  the  courts 
so  direct.  (^)  But,  if  it  is  physically  destroyed,  it  may  be 
recovered  at  law,  —  where,  if  only  lost,  courts  would  have  denied 
relief,  (j) 

{I)  Pierson    v.    Hutchinson,  2  Camp.  (m)  Pierson  v.   Hutchinson,  2  Camp. 

211  ;  Hansard  v.  Robinson.  7  B.  &  C.  90;  211  ;  Lord  Eldon,  in  Ex  parte  Greenway, 

Clay  V.  Crowe,  18  E.  L,  &  E.  514  ;  Davis  6  Ves.  812. 

V.  Dodd,  4  Taunt.  602  ;  Poole  v.  Smith,  1  (n)  Aranguren  v.  Scholfield,  38  E.  L. 

Holt,  144 ;  Rowley  v.  Ball,  3  Cowen,  303  ;  &  E.  424  ;  Morgan  v.  Reintzel,  7  Cranch, 

Kirby  v.  Sisson,  2  Wend.  550 ;  Devlin  v.  273. 

Clark,  31  Mo,  22.     But  evidence  is  admis-  (o)  New  York,  Alabama,  Mississippi, 

sible    to    show    that    the    note  has  been  (p)  Meeker  v.  Jackson,  3  Yeates,  442 ; 

actually  destroyed,  or  that  it  cannot  come  Anderson  v.  Robson,  2  Bay,  495  ;  Fales  v. 

to  the  hands  of  a  bona  fide  holder.     Rolt  Russell,  16  Pick.  315 ;  Bullet  v.  Bank  of 

V.  Watson,  4  Bing.  273  ;  Rowley  v.  Ball,  Penn.  2  Wash.  C.  C.  172  ;  Swift  v.  Stevens, 

supra.     The  case  where  a  bank-bill  is  cut  8  Conn.  431 ;   Thayer  v.  King,  15  Ohio, 

in   halves  and  one   of   them   is  lost,  and  242. 

pavment    sought    for    the    other,   would  (?)  Abom  v.  Bosworth,   1  R    I.  401 ; 

seem  to  stand  upon  the  same  grounds  as  Swift  «.  Stevens,  8  Conn  431 ;  Rogers  v. 

that    of    a    lost     negotiable    instrument.  Miller,  4  Scam.  334 ;  McNair  v.  Gilbert, 

Mayor  v.  Johnson,  3  Camp  324.     But  see  3  Wend.  344  ;  Pintard  v.  Tackington,  10 

Bullet  V.  Bank  of  Pennsylvania,  2  Wash.  Johns.  104 ;  Wright  v.  Wright,  54  N.  Y. 

C.  C.  172  ;  Patton  v.  State  Bank,  2  Nott  &  437,  441. 
McC.  464 ;  Hindsdale  v.  Bank  of  Orange, 
6  Wend.  378. 

317 


294  THE  LAW  OF  CONTRACTS.  [BOOK 


*293  *  CHAPTER  XVII. 

INFANTS. 

In  general,  all  persons  may  enter  into  contracts ;  and  when  a 
contract  is  made,  the  law  presumes  the  competency  of  the  parties. 
If,  therefore,  a  party  rests  his  action  or  his  defence  upon  the 
incompetency  or  incapacity  of  himself  or  of  the  other  party,  this 
must  be  proved,  (a)  This  incompetency  may  be  absolute  and 
entire,  or  limited  and  partial ;  in  some  cases  a  contract  is  void  as 
to  both  parties,  and  in  others  only  as  to  one ;  in  some  cases  void, 
and  in  others  voidable.  We  shall  consider  these  questions  as  we 
proceed. 

As  the  essence  of  a  contract  is  an  assent  or  agreement  of  the 
minds  of  both  parties,  where  such  assent  is  impossible,  from 
the  want,  immaturity,  or  incapacity,  of  mind,  there  can  be  no 
perfect  contract.  On  this  ground  rests,  originally,  the  disability 
of  infants.     We  will  first  consider  this  class  of  disabled  persons. 


SECTION   I. 

INCAPACITY  OF  INFANTS   TO  CONTRACT. 

All  persons  are  denominated  infants,  by  the  common  law,  until 

the  age  of  twenty-one.     But  in  some  parts  of  this  country 

*  294    *  females  reach  majority,  at  least  for  some  purposes,  at 

eighteen,  as  in  Vermont,  (&)  in  Maryland,  (c)  in  Ohio,  {d) 

(a)  Jeune    v.    "Ward,    2    Stark.  326  ;  still  a  minor  at  the  time  of  such  ratifica- 
Leader  v.  Barry,   1  Esp.  353;   Henderson  tion.     Bay  v.  Gunn,  1  Denio,  108;  Borth- 
V.  Clark,  27  Miss.  436.     Not  only  is  a  de-  wick  v.  Carruthers,  1  T.  R.  648 ;  Hartley 
fendant,   who    sets  up   his   infancy   as  a  u.    Wharton,   11    A.    &  E.   934.  —  If   the 
defence  to  hia  contract,  bound  in  the  first  infant  leave  the  point  in  doubt,  the  de- 
instance  to  prove  his  non-age  affirmatively,  fence  is  not  sustained.   Harrison  v.  Clifton, 
but  if  to  such  a  plea  the  plaintiff  reply  a  17  Law  Jour.  Ex.  283. 
new  promise,   after  the  defendant  became  (6)  Sparhawk  v.  Buell,  9  Vt.  42,  79. 
of  age,  he  may  show  a  new  promise  at         (c)  Davis  v.  Jacquin,  5  Har.  &  J.  100. 
any  time  (before  the  suit  was  commenced),  {d}  Ohio  Statutes,  eh.  59. 
and  the  defendant  must  prove  that  he  was 
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in  Maine,  (e)  in  Missouri,  (/)  in  Texas,  (^)  and,  perhaps,  in  some 
others  of  our  States.  A  person  is  of  full  age  at  the  beginning  of 
the  last  day  of  his  twenty-lirst  year,  or  the  day  before  his  twenty- 
first  birthday.  This  rule  is  founded  upon  an  ancient  authority, 
and  upon  the  principle  that  the  law  recognizes  no  parts  of  a  day, 
and  therefore  when  the  last  day  of  the  last  year  begins,  it  is  con- 
sidered as  ending,  (h')  A  similar  rule  as  to  infancy  prevailed  in 
the  Eoman  civil  law.  (i)  An  infant,  using  the  word  in  its  com- 
mon meaning,  that  of  a  child  who  has  not  left  its  mother's  arms, 
cannot  make  a  contract  in  fact ;  but  most  children  who  are  a  few 
years  old  are  capable  of  making  a  contract.  And  when  the  law 
says  that  they  are  not  capable  until  the  age  of  twenty-one,  it 
is  for  their  sake,  and  by  way  of  protection  to  them.  If  we  keep 
this  principle  distinctly  in  mind,  it  will  guide  us  through  the 
intricacies  of  the  law  in  relation  to  this  subject. 

Thus  as  a  general  rule,  the  contract  of  an  infant  is  said  to  be 
not  void,  but  voidable.  That  is,  he  may,  either  during  his 
minority,  or  within  a  reasonable  time  after  he  becomes  of  age,  (y) 
avoid  the  contract  if  he  will;  or  when  he  reaches  the  age  of 
twenty-one,  if  he  sees  it  to  be  for  his  benefit,  and  chooses  so  to  do, 
he  may  confirm  and  enforce  the  contract.  It  has  been  said  that 
whatever  contract  the  court  can  see  and  declare  to  be  to  his  preju- 
dice, that  will  be  pronounced  void ;  and  whatever  contracts 
are  not  clearly  to  his  prejudice,  but  may  be  useful,  .*  these  *  295 
will  be  held  voidable.  And  in  reliance  on  this  principle 
as  a  safe  and  sufficient  rule,  an  infant's  warrant  of  attorney 
authorizing  a  conveyance  of  his  land,  (k)  a  confession  of  a  judg- 

(e)  Maine  Acta  of  1852,  ch.  291.  72  Ala.  332 ;   Hastings  v.  Dollarhide,  24 

( /■)  Laws  of  Missouri,  1849,  p.  67.  Cal.  195 ;  Welch  v.  Bunce,  83  Ind.  382  ; 

(o)  Hartley's  Dig.  of  Texas  Laws,  art.  Irvine  v.  Irvine,  5  Minn.  61 ;  Singer  Mfg. 

2420.  Co.   V.  Lamb,  81   Mo.  221,      In  Roof  v. 

(A)  There  seems  to  have  been  but  one  Stafford,  7  Cowen,  179,  it  was  held  that 

case  on  this  question,  in  England,  reported,  the  same  rule  applied  to  a  sale  of  chattels ; 

under  the  name  of  Herbert  o.  Turball,  in  but  in  the  same  case,  on  error,  9  Cowen, 

1  Keb  589   and  in  Sid.  162,  and  without  626,  the  distinction  was  maintamed   that 

names 'in  1  Salk.  44,  and  referred  to  as  good  while  he  could  not  avoid  a  conveyance  of 

law  in  2  Salk.  625,  in  Ld.  Raym.  480,  and  lands  until  he  was  of  age,  he  might  a  sale 

in  Com.  Dig.  Enfant,  A;  and  the  rule  is  of  chattels.     So  also  m  Bool  v.  Mix,  17 

repeated  in  111  the  text-books.    The  reason  Wend,  119;  Shipman  v.  gorton  17  Conn, 

is  analogous  to  that  which  made  the  old  481  ;  Carr  v.  Clough,  26  N.  II  280;  Shirk 

law  writers  speak  of  a  year  and  a  day,  v    Shultz,   113    Ind.    571  ;    McCarthy  .. 

when  they  mean  a  whole  year.    The  same  Nicrosi,  72  Ala,  332       [Ir,  Matthewson  i^, 

rule  is  asserted  in  Hamlin  «.  Stevenson,  4  Johnson,   1    Hoff    Ch.   560  and   Harrod 

Dana,  597,  and  in  State  v.  Clarke,  3  Har-  v.   Myers,  21_  Ark.  592,  it  was  held  tha 

rine   (Del)  557  though    an    mfant's   conveyance   of    real 

(0  Savigny.br.  Rom.  182,  383,  384.  estate  could  not  be  avoided  till  maturity, 

/)  It  wis  settled  by  the  case  of  Zouch  he  might  enter  and  take  the  profits  dur- 

V.  Parsons,  3  Burr.  1794,  that  an  infant  ing  ramonty.] 

cannot  avoid  his  conveyances  of  land  until  (t)  Lawrence  "•  M=Aner,  10  Ohio,  37  , 

he  becomes  of  age.    McCarthy  v.  Nicrosi,  Pyle  v.  Cravens,  4  Litt.  17 


^295 


THE    LAW    OP    CONTRACTS. 


[book  I. 


ment  against  him,(Z)i  and  his  cognovit  for  the  same  purpose, 
although  the  action  was  wholly  for  necessaries,  (wi)  or  his  appoint- 
ment of  an  agent  of  any  kind,  (n)  his  bond  with.a  penalty,  or  for 
the  payment  of  interest,  (o)  a  release  by  a  female  infant  to  her 
guardian,  (j))  an  infant's  contract  of  suretyship,  (q)  his  release  of 
his  legacy  or  distributive  share  in  an  estate,  (r)  and  a  mortgage 
by  an  infant  wife  of  her  reversionary  interest,  for  the  purpose  of 
securing  the  debts  of  a  partnership  in  which  her  husband  was  a 
partner,  (s)  have  each  been  declared  to  be  absolutely  void,  (t) 
The  better  opinion,  however,  as  may  be  gathered  from  the  later 
cases,  cited  in  our  notes,  seems  to  be  that  an  infant's  contracts 
are,  none  of  them,  or  nearly  none,  absolutely  void,  that  is,  so  far 
void  that  he  cannot  ratify  them  after  he  arrives  at  the  age  of  legal 
majority.  Such,  at  least,  is  the  strong  tendency  of  modern 
decisions,  (m) 


{t]  Saunderson  v.  Marr,  1  H.  Bl.  75; 
Bennett  «.  Davis,  6  Cowen,  393  ;  Waples 
V.  Hastings,  3  Hairing.  (Del.)  403 ;  Knox 
i,.  Flack,  22  Penn.  St.  337. 

(m)  Oliver  !,■.  Woodroffe,  4  M.  &  W. 
650. 

(n)  Doe  d.  Tliomaa  v.  Roberts,  16  M. 
&  W.  778. 

(o)  Baylis  v.  Dinely,  3  M.  &  Sel.  477  ; 
Hunter  v.  Agnew,  1  Fox  &  S.  15 ;  Colcock 
V  Ferguson,  3  Desaus.  482. 

(p)  Fridge  v.  The  State,  3  G.  &  J.  104. 

Iq)  Wheaton  v.  East,  5  Yerg.  41,61; 
Allen  V.  Minor,  2  Call,  70 ;  Hastings  c. 
Dollarhide,  24  Cal.  195,  209;  West  c.. 
Penny,  16  Ala.  187.  But  see  contra 
Hinely  o.  Margaritz,  3  Penn.  St.  428; 
Fetrow  v.  Wiseman,  40  Ind.  148.  And 
see  Owen  t'.  Long,  112  Mass.  403  ;  Reed  v. 
Lane,  61  Vt.  481. 

(r)  Langford  v.  Frey,  8  Humph.  443. 

(s)  Cronise  i\  Clark,  4  Md.  Ch.  403. 
See  also  McCarty  v.  Murray,  3  Gray,  578. 

(()  In  Connecticut  some  contracts  of  an 
infant  are  made  void  by  statute.  Rogers 
V,  Hurd,  4  Day,  57  ;  Maples  u.  Wightman, 
4  Conn.  376.  • 

(u)  The  rule  that  an  infant's  contracts 
are  void  or  voidable  according  as  they  may 
be  pronounced  to  be  prejudicial  or  useful, 
has  been  laid  down,  and  recognized  by  many 
courts  and  judges.  See  Keane  v.  Boycott, 
2  H.  Bl.  515  ;  Baylis  v.  Dinely,  3  M.  &  Sel. 
477,  481 ;  Latt  v.  Booth.  3  Car.  &  K.  292  ; 
Vent  V.  Osgood,  19  Pick.  572;  Lawson  o. 
Lovejoy,  8  Greenl.  405  ;  Rogers  v.  Hurd,  4 


Day,  57 ;  McGan  v.  Marshall,  7  Humph. 
121  ;  Fridge  v.  The  State,  3  G.  &  J.  104; 
Ridgely  v.  Crandall,  4  Md.  435 ;  Wheaton 
V.  East,  5  Yerg.  41  ;  McMinn  v.  Richmonds, 
6  id.  9 ;  Kline  v.  Beebe,  6  Conn. 494 ;  United 
States  V.  Bainbridge,  1  Mason,  71,  82,  and 
many  other  cases.  But  it  may  be  ques- 
tioned whether  it  is  a  sufficiently  clear,  cer- 
tain, and  practical  rule.  The  more  recent 
authorities  incline  to  hold  alt  (or  all  with 
a  single  exception)  an  infant's  contracts  to 
be  voidable  merely,  not  void,  and  that  it  is 
the  privilege  and  right  of  the  infant  only 
(not  that  of  the  court)  to  declare  his  con- 
tracts void.  And  the  rule  itself  as  alluded 
to  in  the  text,  and  sustained  by  the  older 
authorities,  has  been  declared  unsatisfac- 
tory, liable  to  many  exceptions,  and  diffi- 
cult of  safe  application.  See  Fonda  ".  Van 
Home, 15  Wend.  631,  635  ;  Breckenbridge's 
Heirs  v.  Ormsby,  1  J.  J.  Marsh  236,  241  ; 
Scott  V.  Buchanan,  2  Humph  468 ;  Cole  v. 
Pennoyer,  14  111.  158;  Cummings  i'.  Pow- 
ell, 8  Tex.  80 ;  Fetrow  v.  Wiseman,  40 
Ind.  148  ;  Weaver  v.  Jones,  24  Ala.  420  ; 
Keil  V.  Healey,  84  111.  104;  Lemmon  v. 
Beeman,  45  Ohio  St.  505,  509.  And  see  a 
just  criticism  by  Mr.  Justice  Bell  upon  the 
vague  and  indefinite  use  of  the  words 
"  void  "  and  "  voidable,"  in  State  v.  Rich- 
mond, 6  Foster  (N.  H.),  232  ;  Parke,  B.,  in 
Williams  v.  Moore,  1 1  M.  &  W.  256  ;  1 
Am.  Lead.  Cas.  103.  104.  And  see  Nash- 
ville R.  R.  Co.  V.  Elliot,  1  Cow.  611  ;  and 
post,  note  (b),  *329. 


1  So,  too,  a  judgment  confessed  by  an  infant's  partner,  Soper  v.  Fry,  37  Mich. 
236— K. 
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*  But  the  contract  of  an  infant  for  necessaries  is  neither  *  296 
void  nor  voidable.  It  is  permitted  for  his  own  sake  that 
he  may  make  a  valid  contract  for  these  things,  as  otherwise,  what- 
ever his  need,  he  might  not  be  able  to  obtain  food,  shelter,  or 
raiment.  And  the  principles  which  govern  this  rule  show  plainly 
that  it  is  intended  only  for  his  benefit,  and  is  regarded  and  treated 
as  an  exception  to  a  general  rule. 

The  word  necessaries,  in  relation  to  an  infant,  is  not  used  in  a 
strict  sense;  but  the  social  position  of  the  infant,  his  means, 
and  those  of  his  parents,  are  taken  into  consideration.  Necessaries 
for  him  mean  such  things  as  he  ought  properly  to  have,  and  not 
merely  that  which  is  indispensable  to  his  life  or  his  bodily 
comfort.  It  is  difficult  to  lay  down  any  positive  rule  which 
shall  determine  what  are  and  what  are  not  necessaries.  Indeed 
there  is  no  such  rule.  It  may  be  said,  however,  that  whether 
articles  of  a  certain  kind,  or  certain  subjects  of  expenditure,  are  or 
are  not  such  necessaries  as  an  infant  may  contract  for,  is  a  matter 
of  law,  and  for  instruction  by  the  court ;  but  the  question  whether 
any  particular  things  come  under  these  classes,  and  the  question 
also  as  to  quantity,  are,  generally,  matters  of  fact  for  the  jury  to 
determine,  {v)  The  cases  cited  in  the  notes  will  show  the  views 
taken  of  this  question  by  various  courts  in  England  and  in  this 
country. 

It  seems  to  be  certain  that  food,  clothing,  lodging,  and  need- 
ful medicine  are  such  necessaries ;  and  the  infant  may  contract 
for  them  on  credit,  although  he  has  ready  funds  in  his  posses- 
sion, (w)     So,  proper   instruction. («)     Necessaries  for  an  infant's 

(v)  Bent  w.  Manning,  10  Vt.  225,  230;  suiEcient.   Alderson,  B.,  in  Peters  ;'.  Flem- 

Beeler  v.  Young,  1  Bibb,  519,  521 ;  Grace  ing,  6  M.  &  W.  48.     But  a  regular  colle- 

!'.  Hale,  2  Humph.  27,  29  ;  Stanton  v.  Wil-  giate  education  for  one  in  the  ordinary 

son,  3  Day,  37  ;  Phelps  v.  Worcester,  1 1  N.  station  and  circumstances  in  life  has  been 

H.  51 ;   Harrison   v.  Fane,  1  Man.  &  G.  held  in  this  country  not  within  the  term 

550 ;   Peters  v.  Fleming,  6  M.  &  W.  42  ;  "  necessaries."      Middlebury    College    v. 

Burghart  v.  Angerstein,  6  C.  &  P.  690 ;  Chandler,  16  Vt.  683.     But  a  good  "  com- 

Tupper  V.  Cadwell,  1 2  Met.  559  ;  Davis  v.  mon-srhool  "  education  would  be,  for  every 

Caldwell,  12  Gush.  512.     This  is  to  be  un-  one  ;  such  an  education  is  essential  to  the 

derstood  with  some  limitation,  however,  for  intelligent  discharge  of  civil,  political,  and 

the  quantity  of  goods  supplied  may  be  ex-  religious   duties.     Royce,  J.,  in   Middle- 

cessive,  in  which  case,  if  the  jury  give  the  bury   College   v.   Chandler,    16   Vt.    686. 

plaintiff  his  whole  bill,  their  verdict  may  Instruction   in   reading   and  writing  was 

be  set  aside.     Johnson  r.  Lines,  6  W.  &  S.  held  necessary,  in  Manby  v.  Scott,  1  Sid. 

80.     Soif  they  find  a  verdict  for  the  plain-  112;  and  the  reason  given  was,  that   it 

tiff,  contrary  to  the  opinion  of  the  court,  a  was   for   the   benefit   of    the   realm  that 

new  trial  will  be  granted.     Harrison  v.  learning  should   be  advanced.     In   Rav- 

Fane,  1  Man.  &  G.  550.  mond  v.   Loyl,   10  Barb.  489,  Hand,  J,, 

(w)  Burghart  v.  Hall,  4  M.  &  W.  727.  says :  "  It  was  said  on  the  argument  that 

\x)  And   for  some,  the  term  "proper  '  schooling '  is  not  a  necessary.     And  Mr. 

instruction"  might  include  a  knowledge  Chitty  says, rt  seem.»  a  parent  is  not  legally 

of  the  languages,  while  for  others  a  mere  bound  to  educate  his  child.   Chit,  on  Cont. 

knowledge  of  reading  and  writing  may  be  140.     A  parent  is  almost  the  sole  judge  of 
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*  297    *  wife  may  be  validly  contracted  for  by  him  ;  but  not,  it  is 

said,  if  they  are  necessaries  provided  in  view  of  marriage, 
though  his  wife  afterwards  use  them,  (y)  And  it  seems  that,  as 
an  incident  to  a  marriage,  which  an  infant  may  contract,  he  is 
liable  during  coverture  for  the  antenuptial  debts  of  his  wife, 
which  she  was  legally  liable  to  pay,  at  her  marriage.  (?)  He  is 
also  liable  to  the  same  extent  as  an  adult  would  be  for  necessaries 
supplied  to  his  lawful  children,  (a)  In  some  cases,  such  things 
as  horses,  regimentals,  watches,  or  even  jewelry,  are  regarded  as 

necessaries.  (6)     An  infant  cannot  borrow  money,  so  as  to 

*  298    *  render    himself    liable    to   an    action    for    money    lent, 

although  borrowed  and  expended  for  necessaries ;  because 
the  law  does  not,  for  his  own  sake,  trust  him  with  the  expendi- 
ture, (c)     Nor  is  he  liable  on  a  contract  for  repairs  made  upon  his 


what  is  necessary.  But  if  a  parent  is  liable 
to  a  third  person,  I  hope  it  will  never  be 
decided  th:it  sending  to  a  common  school, 
at  a  suitable  season,  and  to  a  reasonable 
extent,  is  not  necessary  in  this  country." 
[A  professional  education  was  held  not  a 
necessary  in  Turner  v.  Gaither,  8.3  N.  C. 
357.  But  instruction  in  a  trade  was  held 
necessary  m  Walter  u.  Everard,  (1891), 
2  Q.  B.  369.] 

((/)  Turner  v.  Trisby,  1  Stra.  168.  See 
Rainsford  v.  JFenwick,  Carter,  215  ;  Abell 
V.  Warren,  4  Vt.  149,  152,  Heeler  v. 
Young,  1  Bibb,  519,  520.  And  see  Sams  v. 
Stockton,  14  B.  ,Mon.  232.  And  an  infant 
widow  is  per,snnally  bound  by  her  contract 
for  the  funeral  expenses  of  her  deceased 
husband,  who  died  leayiug  no  assets. 
Chappie  V.  Cooper,  13  M.  &  W  252. 

(:)  Paris  v.  Stroud,  Barnes's  notes,  95  ; 
Roach  V.  Quick,  9  Wend.  238;  Butler  v. 
Breck,  7  Met.  164. 

(a)  Dicia  in  Abell  v.  Warren,  4  Vt. 
152  ;  Beeler  v.  Toung,  1  Bibb,  520. 

(b)  To  be  necessaries  the  articles  must 
be  bondjide  purchased  for  use,  and  not  for 
mere  ornament ;  they  need  out  be  such  as 
a  person  could  not  do  without,  but  should 
be  in  quality  and  quantity  suitable  for  his 
real  wants,  and  his  condition  and  circum- 
stances in  life.  The  term  includes  his  food, 
but  not  dinners,  confectionery,  fruit.  &o., 
supplied  to  his  friend.  Brooker  v.  Scott 
1  M.  &  W.  67  ;  Wharton  u.  McKenzie,  5 
Q,  B.  606  :  Barnes  v,  Barnes,  50  Conn. 
572.  Also  lodging  and  house-rent,  Kirton 
p.  Elliott,  2  Bulst.  69  ;  Crisp  v.  Churchill, 
cited  in  Lloyd  v.  Johnson,  I  B.  &  P.  340. 
But  not  food  for  his  horses.  Mason  v. 
Wright,  13  Met.  306.  Nor  the  rent  of 
a  building  for  carrying  on  a  trade  or 
manual  occupation.  Lowe  v.  Griffith,  I 
Scott,  458.     Suitable  clothing  also  comes 
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within  the  class  of  necessaries,  but  not 
suits  of  satin  and  velvet  with  gold  lace. 
Makarell  v.  Bachelor,  Cro.  E.  583.  ^Jor 
racing  jackets.  Burghart  v.  Angerstein, 
6  C.  &  1*.  690.  Nor  cockades  for  an  in- 
fant captain's  soldiers.  Hands  v.  Slaney, 
8  T.  R.  578  ,■  although  regimentals  for  a 
volunteer,  and  livery  for  such  captain's 
servant  have  been  held  to  be  necessaries, 
Id. ;  Coates  v.  Wilson,  5  Esp.  152.  The 
following  are  examples  of  articles  not 
generally  "  necessaries  "  ■-  Horses,  saddles, 
bridles,  liquors,  pistols,  powder,  whips, 
and  fiddles.  Beeler  v.  Young,  1  Bibb, 
519  ;  Glover  v.  Ott,  1  McCord,  572  ;  Rain- 
water V.  Durham,  2  Nott  &  McC.  524 ; 
Grace  o.  Hale,  2  Humph.  27  ;  Clowes  v. 
Brooke,  2  Stra.  1101  ;  Harrison  v.  Fane, 
1  Man.  &  G.  550.  A  stanhope.  Charters 
i:  Bayntun,  7  C.  &  P.  52.  Coach  hire. 
Hedgley  v.  Holt,  4  C.  &  P.  104.  A 
chronometer  for  a  lieutenant  in  the  navy, 
not  then  in  commis.sion.  Berolles  v.  Ram- 
say, Holt,  77.  Balls  and  serenades.  Car- 
ter, 216.  Counsel  fees  and  expenses  of  a 
lawsuit.  Phelps  v.  Worce.ster,  11  N.  H. 
51.  But  see  Epperson  v.  Nugent,  57 
Miss.  45  ;  Barker  i>.  Hibbard,  54  N.  H. 
539  ;  Askey  l:  Williams,  74  Tex.  294. 
As  each  case  is  governed  by  its  own  pe- 
culiar circumstances,  the  examples  here 
given  can  serve  only  as  illustrations,  and 
under  different  circumstances  would  not 
necessarily  be  binding  precedents.  Thus, 
as  we  have  just  seen,  horses  are  not  gene- 
rally necessary.  Skrine  v.  Gordon,  9  Ir. 
Rep.  C.  L.  479  ;  House  c.  Alexander,  105 
Ind.  109  :  Wood  v.  Losev,  50  Mich.  475. 
See  Mohney  v.  Evans,  51  Pa.  80.  But 
when  an  infant  had  been  advised  to  ride  on 
horseback  for  his  health,  a  different  rule 
was  applied.  Hart  v.  Prater,  1  Jur.  623. 
(c)  Smith  V.  Gibson,  Peake,  Ad.  Cas. 
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house,  although  the  house  must  have  fallen  into  decay  without 
them.(^)  Nor  can  he  bind  himself  for  the  insurance  of  his 
property,  (e)  nor  for  the  board  of  horses  which  he  uses  in  his 
business.  (/)  And  it  is  said  that  an  action  cannot  be  maintained 
against  an  infant  for  the  falsehood  of  his  warranty,  or  for  a 
breach  of  it.(^) 

It  is  said  that  a  lawsuit  may  or  may  not  be  a  necessary  for  an 
infant,  according  to  circumstances.  0^)  i 


SECTION  II. 

OF  THE   OBLIGATIONS   OF   PARENTS  IN  RESPECT  TO  INFANT  CHILDREN. 

The   obligation  of   the  father  to   maintain   the   child  is  and 
always  has  been  recognized,  in  some  way  and  in  some  degree, 

52;  Darby  ".Boucher,  1  Salk.  279;  Pro-    saries.     RandaU  i..  Sweet,  1   Denio,  460- 
bart  V.  Ivnouth,  2  Esp.  472,  n. ;  Beeler  v.     Kilgore  v.  Rich,  83  Me.  305.     So  if  the 

sT|«7  "^0  vr^H^fif 'f, ^'''^  "■  ''^'''- '     '°^'  Sives  his  note  for  the  nece.sarf^! 
balk  387,  10  Mod^67;Bateman«.  Kings-    and  another  signs  as  surety,  and  subse- 

fi?M;=^'?^Q    i?ii.        P?'"'"-^°fe  \"''°"y  P^y'  "'^  "o'^'  ^^  ^y  recover 

61  Miss.  339;  Walker  u.  Simpson,  7  W.  the  amount  of  the  infant.     Conn  v   Co- 

&S.  83,88;  Bent  «.  Manning,  10  Vt.225,  burn,  7  N.  H.  368;  Haine  v.  Tarrant    2 

230.    It  is  otherwise  in  equity.   Marlow  «.  Hill  (S.  C),  400. 

Pitfield,  1  P.  Wms.  558.     But  money  ad-  (of)  Tupper  v.  Cadwell    11  Met    559- 

vanced  to  an  officer,  to  procure  the  liber-  Wallis  v  Bardwell,  126  Mass.  366 

ation  of  an  infant  from  an  arrest   on  a  (e)  Mut,  F.  Ins.  Co.  v.  Noyes  32  N.  H 

debt   for   necessaries,  may   be   recovered,  345.                                                 ' 

it  not  being,  strictly  speaking,  money  lent.  (f)  Merriam  v.  Cunningham,  II  Cush 

Clarke  v.  Leslie,  5  Esp.  28.     [So  a  recog-  40.     See  also,  on  the  point  of  his  binding 

nizance  entered   into   to  secure   freedom  himself  by  contract,  Swift  v.  Barnett,  10 

from  imprisonment  on  a  criminal  charge  Cush.  436,  and  Hussey  v.  Roundtree,  Busb 

binds  a  minor.     State  i>.  Weatherwax,  12  L.  110. 

Kan.  463.     And  see  Fagin  v.  Goggin,  12  (g)  Morrill  v.  Aden,  19  Vt.  505  ;  Pres- 

R.    I.   398.]     So   an   infant   is  liable  for  cott  v.  Norris,  32N.  H.  101. 

money  paid   at   his   request  to   satisfy  a  (gg)  Thrall  w.  Wright, 38  Vt.  494.  And 

debt  which  he  had  contracted  for  neces-  see  note  (b),  ante. 

1  Clothing  and  bridal  outfit  supplied  an  infant  for  her  marriage,  though  finer  than 
would  ordinarily  be  requisite,  may  be  a  necessary,  Sams  v.  Stockton,  14  B.  Mon.  232 , 
Garr  v.  Haskett,  86  Ind.  373  ;  Jordan  w.  Cofiield,  70  N.  C.  110, 113.  Likewise,  dentis- 
try, Strong  V.  Foote,  42  Conn.  203.  But  a  pair  of  jewelled  solitaires  worth  £25,  and 
an  antique  silver  goblet  worth  .£15  15s.,  intended  for  a  present,  are  not  necessaries, 
Ryder  v.  Wombwell,  L.  R.  3  Ex.  90 ,  L.  R.  4  Ex.  32.  Nor  travelling  expenses  incurred 
for  pleasure,  McKanna  v.  Merry,  61  IH.  177.  Nor  a  buggy,  Howard  v.  Simpkins,  70 
Ga.  322.  Nor  a  wagon,  Paul  v.  Smith,  41  Mo.  App.  275.  Nor  a  bicycle,  Pyne  u.Wood, 
145  Mass.  558.  Nor  materials  for  a  house,  Wornock  v.  Loar,  11  S.  W.  Rep.  438(Ky.) 
Nor  are  supplies  furnished  an  infant  in  planting  on  his  own  account.  Nor  provisions 
if  he  is  boarding  with  his  father,  Decell  v.  Lewenthal,  57  Miss.  331. 

"  The  law  does  not  encourage  persons  to  engage  in  business  during  non-age,  but, 
on  the  contrary,  its  policy  is  to  keep  infants  from  engaging  in  business,  until  they  have 
attained  full  age,  and  upon  this  ground  it  is  uniformly  held  that  articles  purchased  for 
business  purposes,  whether  that  of  agriculture  or  commerce,  cannot  be  deemed  neces- 
saries. This  is  the  law,  as  the  courts  declare,  even  though  the  infant  depends  upon 
his  business  for  support."  House  v.  Alexander,  105  Ind.  109,  110.  In  Georgia  by 
statute  an  infant  is  liable  for  articles  purchased  to  aid  him  in  his  business.  McKamy 
B.  Cooper,  81  Ga.  679. 
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*  299    *  in   all   civilized   countries.      Tlie   infant  cannot  support 

himself ,  others  must  therefore  supply  him  with  the  means 
of  subsistence,  and  the  only  question  is,  whether  the  public  (that 
is,  the  State)  shall  do  this,  or  his  parent.  And  justice,  equally 
with  the  best  affections  of  our  nature,  answers  that  it  is  the  duty 
of  the  parent.  But  it  is  a  very  difficult  question  how  far  this 
duty  is  made  a  legal  obligation  by  the  common  law. 

In  England,  after  much  questioning,  and  perhaps  a  tendency 

to  hold  the  father  liable  for  necessaries  supplied  to  the  child  on 

the  ground  of  moral  obligation  and  duty,  {h)  it  seems  to  be  on  the 

whole    settled,   that   this    moral    obligation  is  not  a    legal    one ; 

and    indeed   it   has    been    recently   peremptorily    decided 

*  .300    that  no  *  such  legal  obligation  exists  in  the  case  of  con- 

tracts made  by  the  child  for  necessaries,  (f)     The  father's 


[h)  In  Simpson  v.  Robertson,!  Esp.  17 
(1793),  which  is  the  earliest  case  on  this 
point,  Loril  Keni/on  said  he  had  ruled  be- 
fore, that  i£  a  tradesman  colludes  with  a 
young  man,  and  furnishes  him  with  clothes 
to  an  extravagant  degree,  though  the  father 
might  hare  been  liable  had  they  been  to  a  rea- 
sonab'e  extent,  the  tradesman  who  gives 
credit  to  such  an  extravagant  degree  shall 
not,  at  law,  be  allowed  to  recover.  Crantz 
V  Gill,  2  Esp.  471  (1796),  decided  that  if 
the  father  gives  the  son  a  reasonable  allow- 
ance for  his  expen.ses,  he  is  not  liable  even 
for  necessaries  furnished  to  the  son.  The 
presumption  of  liability  was  rebutted  by 
the  allowance.  But  this  case  seems  to 
imply  that  such  liability  exists  in  the 
absence  of  rebutting  circumstances.  —  In 
Urmston  n.  Newcomen,  4  A.  &  E.  899,  6 
Nev.  &  M  4.54  (18.36),  it  was  considered  as 
a  doubtful  question  whether  a  parent  was, 
at  common  law,  liable  to  pay  a  third  person 
who  furuisbes  necessaries  for  his  deserted 
child.  Sir  John  Campbell,  Attorney- 
General,  arguendo,  says,  p.  903  :  "  Then 
the  question  is  whetlier  a  father,  if  he 
desert  his  legitimate  child,  be  not  liable  in 
assumpsit  to  any  one  who  provides  food 
and  clothing  for  it.  There  i.s  no  express 
decision  on  the  point."  Alexander,  contra  ; 
"  The  supposed  foundation  of  the  defend- 
ant's lialjility  does  not  exist.  It  is  not 
true  that,  by  the  common  law,  a  father  is 
bound  to  maintain  his  child."  Lord  Den- 
man,  C  J.,  says:  "The  general  question 
is  important ;  but  the  facts  do  not  raise 
it."  And  afterwards:  "  The  general  ques- 
tion, therefore,  which  we  should  approach 
with  much  an^fiety,  does  not  arise." 
Littiedale,  J  "  The  general  question  does 
not  arise,"  Palteaon,  J..  "1  agree  that 
the  general  question  does  not  arise."  C'o/e- 
ridge,  J,  .  "  It  i.s  best  to  sav  nothing  on  the 
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general  question.  For  the  purpose  of  this 
case,  I  will  assume  (what  is  not  to  be 
understood  as  my  opinion  at  present),  that 
the  general  liability  is  as  contended  by  the 
Attornev-(Teiieral."  —  In  Law  v.  Wilkin, 
6  A.  &  i;.  718  (1837),  the  defendant's  son 
was  from  home  at  school,  and  appeared  to 
be  in  want  of  clothes  which  the  plaintiff 
supplied  him.  When  the  boy  went  home, 
he  took  the  clothes  with  him  hut  did  not 
wear  them.  There  was  no  evidence  that 
the  father  ever  saw  the  clothes,  or  that  he 
had  any  communication  with  the  plaintiff 
before  or  after  they  were  furnished.  The 
judge  at  nisi  prius  non-suited  the  plaintiff, 
thinking  there  was  not  sufficient  evidence 
to  go  to  the  jurij  to  charge  the  defendant. 
The  Court  of  King's  Bench  set  aside  the 
nonsuit  on  the  ground  that  there  was  some 
evidence  to  that  effect ;  and  Lord  Denman, 
C.  J.,  who  with  his  brethren  the  year 
before  had  carefully  and  almost  anxiously 
avoided  the  question,  in  Urmston  !•.  New- 
comen, now  said  :  "  A  father  is  properly 
liable  for  any  necessarv  provision  made 
for  his  infant  son."  Littiedale,  Patteson, 
and  Coleridge,  JJ.,  made  no  objection  to 
this  dictum,  although  the  decision  of  the  case 
did  not  require  it.  —  In  Cooper  y.  Phillips,  4 
C.  &  P.  581  ( 1 831 ),  Taunton,  J.,  says :  "  If  the 
father  of  a  family  ]i^  es  at  a  distance  from 
the  place  at  which  his  children  are,  and 
puts  them  under  the  protection  of  ser- 
vants, I  am  of  opinion  that  if  any  accident 
occurs  to  one  of  the  children,  even  from 
the  c.irelessness  of  the  servant,  the  father 
of  the  family  is  bound  to  pay  for  the 
medical  attendance  on  such  child."  See 
Bazeley  k.  Forder,  L.  R.  3  Q.  B.  559. 

(;)  In  Baker  c.  Keen,  2  Stark.  501 
(1819),  Abbott,  C.  .J.,  said:  "A  father 
would  not  be  bound  bv  the  contract  of  his 
son,  unless  either  an  actual  authority  were 
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proved,  or  circumstances  appeared  from 
which  such  au  authority  miglit  be  implied. 
Were  it  otherwise,  a  fatlier,  who  had  an 
imprudent  son,  might  be  prejudiced  to  an 
indefinite  extent ;  it  was  tlierefore  neces- 
sary that  some  proof  should  be  given  that 
the  order  of   the   sou  was   made  by   the 
authority  of   hi.s  father.      The    question, 
therefore,  for   the    consideration    of    the 
jury,   was,   whether,    under    the    circum- 
stances of  the  particular  case,  there  was 
sufficient  to  convince  them  that  tlie  de- 
fendant had  invested   his   son   with  such 
authority." — This  was  soon  followed  by 
Flucli  V.  ToUemache,  I  C.   &  P.  5   (182.3), 
before    Burrough,   Justice   of   the  King's 
Bench.     The  defendant's  son  was  a  cadet 
at  Woolwich, the  father  living  at  Uxbridge. 
Upon  being  written  to  to  pay  the  plain- 
tiff's bill,  which  was  the  first  knowledge 
the  defendant  had  of  the  transaction,  he 
said  he  had  ordered  no  goods  of  the  plain- 
tiff, and  would  not  pay  for  any  supplied 
to  his  son.     The  latter  was  fifteen  years 
old      Burrough,  J.,  told  the  jury,  that  "an 
action  can  only  be  maintained  against  a 
person  for   clothes    supplied    to  his   son, 
either  when  he  has  ordered  such  clothes, 
and  contracted  to  pay  for  them,  or  when 
they  have  been  at  first  furnished  without 
his   knowledge,  and  he   has  adopted  the 
contract  afterwards  ;  such  adoption  may 
be  inferred  from  his  seeing  his  sou  wear  the 
clothes,  and  not  returning  them,  or  mak- 
ing, at  or  soon  after  the  time  when  he 
knows  of  their  being  supplied,  some  objec- 
tion.    Here  the   only  knowledge   that  it 
appeared  the  defendant  had  of  the  trans- 
action was   being  asked   for  the  money ; 
he  then  repudiated  the  contract  altogether 
It  would  be  rather  too  much  that  parents 
should  be  compellable   to  pay  for  goods 
that  any  tradesman   may,   without   their 
knowledge,  improvidently  trust  their  sons 
with."  — In  Blackburn  v.  Mackey,  1  C.  & 
P.  1  (1823),  before  Abbott,  Chief  Justice 
of  the  King's  Bench,  the  defendant's  sou 
was  a  minor  living  away  from  his  father, 
as  a  clerk  in  London,  receiving  a  guinea 
a   week   as  wages.     The   father   did   not 
supply  the  son  with  any   clothes,  and  it 
was  proved  that  he  was,  at  the  time  of  the 
supply  by  the  plaintiff,  in  great  want  of 
them.     The  defendant  did  not  know  the 
plaintiff,  and  when  informed  of  the  supply 
of  clothes  to  his  son,  he  repudiated  the 
contract  altogether.    Abbott,  C.  J.,  told  the 
jury,  that  a  father  was  not  bound  to  pay 
for  articles  ordered  bi/  his  son,  unless  he 
had   given    some    authority,   express   or 
implied.  —  In  fiolfe  ■.  Abbott,  6  C.  &  P. 


286  (1833),  the  defendant's  son,  a  young 
man  of  nineteen  years  of  age,  and  having 
a  situation  worth  £90  a  year,  went  with  a 
friend  who  introduced  him  to  the  plaintiff, 
a  tailor,  and   the  latter  supplied  him  with 
clothes,  and  soon  after  sent  his  bill,  debit- 
ing them  to  the  son,  and  not  to  the  father. 
The  friend  of  the  minor  had  no  authority 
from  the  father  to  introduce  his  son  to 
the  plaintiff,  and   there  was  no  evidence 
that  the  father  knew  of  the  transaction. 
In  summing  up  to  the  jury.  Gurnet/,  B., 
said .     "  The    question    in    this    case    is 
wliether  these  clothes  were  supplied  to  the 
son  of  the  defendant  by  the  assent  of  the 
defendant.      For,    to    charge    him,  it   is 
essential  that  the  goods  should  have  been 
supplied  with  his  assent  or  by  his  author- 
ity     Indeed,  if  the  law  were  not  so,  any 
one  of  you  who   had  an  imprudent   son. 
might  have  bills  to  a  large  amount  at  the 
tailor's,  the  hatter's,  the  shoemaker's,  and 
the  liosier's,  and  you  know  nothing  at  all 
about  it."  —  Clements  v.  Williams,  8  C.  & 
P.  .t8  (1837),  was  an  acticm  by  a  school- 
master against  a  guardian  for  clothes  sup- 
plied to  nis  ward  who  had  been  placed  in 
the  plaintiff's  school,  but  who  had  not  been 
provided  by  his  guardian  with  clotlies  for 
upwards  of  a  year.    The  schoolmaster  sup- 
plied his  wants,  and  charged  them  to  the 
guardian,  with  his  bill  for  tuition.      Wil- 
liams, J.,  told  the   jury  that  he  was  not 
aware  of   any  authority  which  a  school- 
master had  to  cause   his  pupil  to  be  sup- 
plied   with   articles    of    wearing  apparel 
without  the  sanction,  express  or  implied,  of 
the  parent  or  guardian ;  and  that  it  was 
the  duty  of  the  schoolmaster,  if  he  observed 
his  pupil  to  be  in  want  of  such  articles,  to 
communicate  that  fact  to  the  boy's  friends, 
and  not  to  furnish  him  with  such  things  with- 
out their  authority.  —  Seaborne  y.  JVIaddy, 
9  C.  &  P.  497  (1840),  is  also  a  very  strong 
case  against  the  parent's  lialiility.      This 
was  an  action  of  assumpsit  for  the  board 
and  lodging  of  the  defendant's  illegitimate 
child.     'I  he  child  had  been  placed  with  the 
plaintiff  by  the  defendant  in  the  year  1831 , 
at  2s.  a  week,  and  the  amount  had  been 
paid  down  to  the  month  of  April,  1838. 
The  child  remained  with  the  plaintiff  down 
to  April,  1839,  and  evidence  ^\'as  given  of 
a  conversation  in  the  month  of  ilay  follow- 
ing, in  which  it  was  alleged  that  the  defend- 
ant had  promised  payment  of  the  amount 
claimed.     The   defendant  gave  evidence, 
that,  at  the  time  of  settlement  in  1838,  he 
said  the  plaintiff  was  to  give  up  the  child 
either  to  Mr.  Parkes  or  the  L'nion,  for  he 
would  pay  no  longer.     Evidence  was  also 
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302    authority  of  the  infant  to  bind  the  father  by  *  contracts  for 

necessaries  is  inferred,  both  in  England  and  in  this  coun- 

■  303    try,  from  very  slight  evidence.  (/)     If  we  take  the  case  *  of 


given,  that  on  several  occasions  when  aslced 
for  payment  the  defendant  refused  to  pay 
anything,  and  there  was  also  contradictory 
evidence  as  to  the  conversation  iu  JVlay, 
1839.  Parke,  B.,  said  ;  "  No  one  is  bound  to 
pay  another  for  maintaining  his  children, 
either  legitimate  or  illegitimate,  except  he 
has  entered  into  some  contract  to  do  so. 
Every  man  is  to  maintain  his  own  children 
as  he  himself  shall  think  proper,  and  it 
requires  a  contract  to  enable  another  person 
to  do  so,  and  charge  him  for  it  in  an  action. 
In  the  present  case  tiiere  had  been  a  con- 
tract iii  1831,  which  was  put  an  end  to  in 
1838.  However,  on  the  part  of  the  plain- 
tiff, it  is  contended  that  a  new  contract  is 
to  be  inferred  from  the  conversation  with 
the  defendant  in  the  year  1839.  This  is 
for  you  to  consider.  But  you  must  also 
bear  in  mind  that  the  defendant  has  on 
several  occasions  distinctly  refused  to  pay 
anything,  and  that  as  to  one  of  the  con- 
versations, the  evidence  is  contradictory." 
The  case  of  Mortimore  u.  Wright,  6  IVI.  & 
"W.  482  (1840),  .seems  to  be  decisive  on  this 
point.  Lord  Abiw/er,  C.  B.,  said  :  "  I  am 
clearly  of  opinion  that  there  was  no  evi- 
dence for  the  jury  in  this  case,  and  that 
the  plaintiff  ought  to  have  been  nonsuited. 
The  learned  judge  was  anxious,  as  judges 
have  always  beeu  iu  modern  times,  not  to 
withdraw  any  scintilla  of  evidence  from  the 
jury;  but  he  now  agrees  with  the  rest  of 
the  court  that  there  ought  to  have  been  a 
nonsuit.  Iu  the  present  instance  1  am  the 
more  desirous  to  make  the  rule  absolute  to 
that  extent,  in  order  that  there  may  be  no 
uncertainty  as  to  the  law  upon  this  subject. 
In  point  of  law,  a  father  who  gives  no 
authority,  and  enters  into  no  contract,  is 
no  more  iiable  for  goods  supplied  to  his 
son  than  a  brotlier,  or  an  uncle,  or  a  mere 
stranger  would  be.  From  the  mor.U  obli- 
gation a  parent  is  under  to  provide  for  his 
ctiildren,  a  jury  are,  not  unnaturallv,  dis- 
posed to  infer  agiiiust  him  an  admis.sioa  of 
a  liability  in  respect  of  claims  upon  his  son, 
on  grounds  which  warrant  no  such  infer- 
ence in  point  of  law  .  .  With  regard  to 
the  case  in  the  Court  of  King's  Bench,  of 
Law  »  Wilkin,  if  the  decision  is  to  be 
taken  as  it  is  reported,  I  can  only  aav  that 
I  am  sorry  for  it,  and  cannot  assent'  to  it. 
It  may  have  been  influenced  by  facts  which 
do  not  appear  in  the  report ;  but,  as  the 
case  stands,  it  appears  to  sanction  the  idea 
that  a  father,  as  regards  his  liability  for 
debts  incurred  by  his  son,  is  in  a  different 
situation  from  any  other  relative ;  which  is 
a  doctrine  I  must  altogether  dissent  from 
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If  a  father  does  any  specific  act,  from  which 
it  may  reasonably  be  inferred  that  he  has 
authorized  his  son  to  contract  a  debt,  he 
may  be  liable  in  respect  of  the  debt  so  con- 
tracced  ;  but  the  mere  moral  obliLfation  on 
the  father  to  maintain  his  child  affords  no 
inference  of  a  legal  promise  to  pay  his 
debts ;  and  we  ought  not  to  put  upon  his 
acts  an  interpretation  which  abstractedly, 
and  without  reference  to  that  moral  obli- 
gation, they  will  not  reasonably  warrant. 
In  order  to  bind  a  father,  in  point  of  law, 
for  a  debt  incurred  by  his  son,  you  must 
prove  that  he  has  contracted  to  be  bound, 
jiLst  in  the  same  manner  as  you  would 
prove  such  a  contract  against  any  other 
person ;  and  it  would  bring  the  law  into 
great  uncertainty  if  it  were  permitted  to 
juries  to  impose  a  liability  in  each  par- 
ticular case,  according  to  their  own  feel- 
ings or  prejudices."  Parke,  B.,  added  :  "  It 
is  a  clear  principle  of  law  that  a  father  is 
not  under  any  legal  obligation  to  pay  his 
son's  debts." — And  in  Shelton  v.  Springett, 
20  K.  L.  &  E.  281,  the  .same  principles  are 
reiterated ;  and  the  law  declared  to  be 
well  settled,  that  without  some  contract, 
express  or  implied,  the  father  is  not  lia- 
ble for  necessaries  supplied  to  the  son. 
Jervls,  C.  J.,  says  :  "  If  a  father  turns  his 
son  upon  the  world,  the  son's  only  re- 
source, iu  the  absence  of  anything  to 
show  a  contract  on  the  father's  part,  is  to 
apply  to  the  parish,  and  tlien  the  proper 
steps  will  be  taken  to  enforce  the  per- 
formance of  the  parent's  legal  duty." 

(  /)  This  may  be  inferred  from  some  of 
the  cases  we  have  already  cited;  but  it  was 
doubted  in  Mortimore  v.  Wright,  whether 
Law  I'.  Wilkin,  and  Blackburn  v  Mackey 
were  law.  And  in  Shelton  r.  Springett, 
where  the  father  had  given  his  son  £f>  and 
sent  him  to  London  to  look  out  for  a  ship, 
telling  liim  to  put  up  at  a  particular  hotel, 
but  the  son  put  up  at  another,  upon  which 
evidence  the  jury  had  found  a  verdict 
against  the  father  for  the  son's  board,  the 
verdict  was  set  aside  and  a  nonsuit  or- 
dered on  the  ground  that  there  was  no 
evidence  to  warrant  a  jury  in  holding  the 
father  liable.  In  Forsyth  r.  Milne  (1808), 
cited  in  McPherson  on  Infants,  p.  511, 
the  defendant's  wife,  in  his  absence  and 
without  his  knowleilge,  contracted  with  a 
third  person  for  the  board  of  their  minor 
daughter.  The  defendant  paid  the  bill, 
but  expressed  some  disapprobation  of  it. 
The  mother  removed  the  daughter  to 
another  situation ;  it  was  held  that  the 
first  payment   so   far  acknowledged  the 
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necessaries  supplied  to  an  infant  actually  incapacitated  by  want 
of  age,  or  by  disease  of  mind  or  body,  from  making  any  contract, 
or  acting  in  any  way  as  the  agent  of  any  person,  the  father 
cannot  be  made  liable  except  on  the  ground  of  his  parental  obli- 
gation ;  and  there  are  cases,  or  rather  dicta  in  some  cases  which 
might  indicate,  perhaps,  that  the  question  would  be  decided  in 
England  in  favor  of  this  liability  on  his  part,  if  it  were  necessary. 
It  will  be  noticed,  that  where  it  is  most  distinctly  denied  that 
this  moral  obligation  of  the  parent  constitutes  a  legal  obligation, 
the  denial  is  confined  to  a  liability  for  the  contracts  of  the  child. 
The  reason  is  said  to  be,  the  danger  of  permitting  a  father  to  be 
bound  in  this  way,  and  it  is  variously  illustrated  in  the  cases ; 


discretionary  power  of  tlie  wife  to  con- 
tract, as  to  make  the  father  liable  to  the 
plaintiff  upon  the  second  contract.  —  In 
Bryan  v.  Jackson,  4  Conn.  288  (1822), 
where  the  defendant's  minor  son  had  taken 
up  goods  of  the  plaintiff,  which  the  defend- 
ant paid  for,  without  objection,  or  giving 
notice  not  to  trust  his  son  any  further,  and 
the  son  afterwards  took  up  other  goods  of 
a  similar  nature ;  it  was  held  that  the  pay- 
ment so  made  by  the  defendant  was  equiva^ 
lent  to  a  recognition  of  his  son's  authority, 
and  rendered  the  defendant  liable  for  the 
goods  subsequently  taken  up,  although  he 
had  (but  without  the  plaintiff's  knowledge) 
given  positive  orders  to  his  son  to  contract 
no  more  debts,  and  had  placed  him  under 
the  care  of  a  friend,  with  instructions  to 
furnish  him  with  everything  necessary  and 
suitable  for  him.  See  also  McKenzie  v. 
Stevens,  19  Ala.  691. —It  was  held  in 
Nichole  v.  Allen,  3  C.  &  P.  36  (1827),  that 
if  a  parent  knew  that  a  third  person  was 
maintaining  his  minor  child,  although  ille- 
gitimate, and  expressed  no  dissent,  he  is 
Gable,  unless  he  show  that  the  child  is  there 
against  his  consent ;  but  this  case  was  after- 
wards denied  in  Mortimore  v.  Wright.  — 
In  Rumney  v.  Keyes,  7  N.  H  571  (1835), 
it  was  held,  that  if  a  husband,  living  in  a 
state  of  separation  from  his  wife,  suffers 
his  children  to  reside  with  the  mother,  he 
is  liable  for  necessaries  furnished  them, 
and  she  is  considered  as  his  agent  to  con- 
tract for  this  purpose.  And  see  Rawlyns 
V.  Vandyke,  3  Esp.  250  (1800).  In  Deane 
II.  Annis,  14  Me.  26  (1836),  the  defendant's 
minor  son  left  his  father's  home  against 
his  will,  and  refused  to  return  to  it  upon 
his  father's  commands.  .Being  afterwards 
taken  sick,  however,  he  did  return,  and 
remained  until  his  death.  During  his 
sickness  his  father  went  with  him  to  the 
plaintiff's  house  to  obtain  medical  advice, 
?ind  the  plaintiff  afterwards  visited  the 
boy  professionally   at  his  father's  house. 


No  express  promise  was  proved  to  pay  the 
plaintiff,  nor  did  the  father  notify  him 
that  he  did  not  expect  to  pay  him.  The' 
father  was  held  liable  for  the  plaintiff's 
services.  —  And  in  Swain  i'.  Tyler,  26  Vt. 
1 ,  where  the  father  had  given  his  minor 
son  leave  to  act  for  himself,  and  had  made 
publication  of  the  fact,  and  that  he  would 
not  thereafter  pay  any  debts  of  his  son. 
The  son  returned  to  his  father's  house 
sick,  and  the  plaintiff's  charges  were  for 
necessary  medical  services  rendered  the 
son,  upon  the  credit  of  the  father,  and  in 
good  faith  charged  to  him  at  the  time,  and 
the  father  knew  of  the  services  being  ren- 
dered and  did  not  object,  it  was  lield  that 
the  law  implies  a  promise  to  pay,  though 
the  father  did  not  assent  to  the  services 
being  done  on  his  credit,  either  exjiressly 
or  impliedly,  in  fact.  —  The  case  of  Thayer 
V.  White,  12  Met.  343  (1847),  has  an  im- 
portant bearing  upon  the  point  of  implied 
liability.  It  does  not  appear  in  that  case 
that  the  defendant's  son  was  a  minor,  nor 
were  the  goods  bought  by  the  son  necessa- 
ries, but  the  facts  were  that  a  son,  who 
had  several  times,  with  his  father's  ex- 
press consent,  bought  goods  of  T.  in  the 
name  and  on  the  credit  of  his  father, 
again  bought  goods  of  T.  in  the  name  of 
his  father,  on  six  months'  credit;  T. 
charged  the  goods  to  the  father,  and  im- 
mediately wrote  a  letter  to  him,  informing 
him  thereof,  and  stating  that  he  supposed 
it  was  correct,  but  thought  proper  to  give 
him  notice.  The  father  made  no  reply  to 
this  letter.  Held,  in  a  suit  by  T  against 
the  father,  for  the  price  of  the  goods,  that 
the  jury  were  warranted  in  inferring, 
from  the  father's  silence,  his  consent  to 
the  transaction  thus  notified  to  him.  ^  Held, 
also,  that  such  consent  was  proof  either  of 
an  original  authority  to  the  son,  or  of  a 
subsequent  affirmance  by  the  father,  which 
bound  him  to  pay  for  the  goods. 
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but  this  reason  fails  where  the  infant  can  make  no  contracts,  and 
must  be  supplied  or  suffer. 

In  this  country,  the  rule  of  law  varies  in  the  different  States. 
In  most  of  them  in  which  the  question  has  come  before  the  courts, 
the  legal  liability  of  the  parent  for  necessaries  furnished  to  the 
infant,  is  asserted,  unless  they  are  supplied  by  the  father ;  and  it 
is  put  on  the  ground  that  the  moral  obligation  is  also  a  legal  one, 

and  some  of  our  courts  have  declared  this  quite  strongly,  {k) 
*  304    In  other  States  the  present  English  rule  has  been  *  declared 

to  be  law,  and  agency  and  authority  are  held  to  be  the  only 
ground  of  such  liability.  (0 


(k)  See  Stanton  i;.  Willson,  3  Day,  37 
(1808).  In  this  case  the  father  had  been 
divorced  from  the  pliiintiff,  his  former 
wife,  and  two  of  her  children  were  ordered 
into  her  custody  as  guardian.  A  third 
remained  with  his  father  (the  defendant), 
for  a  few  years,  when  through  fear  of  per- 
sonal violence  and  abuse  from  his  father 
lie  fled,  and  went  to  live  with  his  mother 
and  her  second  husband,  who  furnished 
him  with  support  and  education.  The 
action  was  brought  to  recover  for  the  sup- 
port of  the  three  children.  "  It  was 
agreed  that  the  whole  of  the  charges  ac- 
crued without  any  request  from  the  father, 
and  that  he  never  made  any  express 
promise  to  pay  them."  The  court  (two 
judges  dissenting),  lield  the  father  liable 
for  the  whole  bill,  .saying  :  "  Parents  are 
bound  bv  law  tu  maintain,  protect,  and 
educate  their  legitimate  children  during 
their  infancy.  This  duty  rests  on  the 
father.  But  because  the  father  has  aban- 
doned his  duty  and  trust,  by  putting  the 
child  out  of  his  protection,  he  cannot 
thereby  e.\onerate  himself  from  its  main- 
tenance, education,  and  support.  The 
duty  remains,  and  the  law  will  enforce  its 
performance,  t^r  there  must  be  a  failure 
of  justice.  The  infant  ca.st  on  the  world 
must  seek  protection  and  safety  where  it 
can  be  found  ;  aud  where  with  more  pro- 
priety can  it  apply  than  to  the  next  friend, 
nearest  relati\e,  and  such  as  are  most  in- 
terested in  its  safety  and  happiness  '!  The 
father  having  forced  his  child  abroad  to 
seek  a  susteiuuice  under  such  circum- 
stances, sends  a  credit  along  with  him, 
and  shall  not  be  permitted  to  say  it  was 
furnished  without  his  consent,  or  against 
his  wiU."  But  see  Finch  c.  Finch,  22 
(.'otin.  411,  post,  note  (o).  In  the  casie  of 
Edwards  v.  Davis,  16  Johns.  284,  it  was 
decided  that  there  was  no  common-law 
obligation  requiring  a  child  to  support  a 
parent;  but  Spencer,  ,J.,  in  delivering  the 
opinion  of  the  court,  said :  "  The  duty  of 


a  parent  to  maintain  his  offspring,  until 
they  attain  the  age  of  maturity,  is  a  per- 
fect common-law  duty."  In  the  matter  of 
Kyder,  11  Paige,  187,  Walworth,  C,  says: 
"  A  parent  who  has  the  means  is  undoubt- 
edly bound  to  support  his  or  her  minor 
child."  For  recent  New  York  decisions, 
see  close  of  next  note.  See  also  Benson 
V.  Remington,  2  Mass.  113;  Whipple  v. 
Dow,  id.  415  ;  Dawes  v.  Howard,  4  id.  97  ; 
Van  Valkinburgh  v.  Watson,  13  Johns. 
480;  Pidgin  v.  Cram,  8  N.  H.  3.50,  2  Kent, 
Com.  193;  Call  h.  Ward,  4  W.  &  S  118; 
Dennis  v.  Clark,  2  Cush.  353  ;  State  v. 
Cook,  12  Ired.  L.  67  ;  Beasley  r.  Watson, 
41  Ala.  234;  Jordan  v.  Wright,  45  Ark. 
237  ;  McMillen  o.  Lee,  78  111.  443  ;  Porter 
V.  Powell,  79  la.  151  ;  Gilley  r.  Gilley,  79 
.Me.  292  ;  Gleason  v.  Boston,  144  Mass.  25  ; 
Tyler  v.  Arnold,  47  Mich.  564;  JlcShan  v. 
McShan,  56  Miss.  412  ;  Parker  v.  Til- 
linghast,  19  Abb.  N.  C.  190;  Pretzinger  v. 
Pretzinger,  45  Ohio  St.  452;  Filler  v. 
Filler,  ,33  Pa.  50;  Gill  v.  Read,  5  R.I. 
343  ;Fowlkes  v.  Baker,  2'.i  Tex.  135  ;  Car- 
penter V.  Tatro,  36  Wis.  297. 

(/)  In  Hunt  V.  Thompson,  3  Scam.  180 
(1841),  Wilson,  C.  i.,  said:  "That  a  par- 
ent is  under  an  obligation  to  provide  for 
the  maintenance  of  his  infant  children  is 
a  principle  of  natural  law  ;  and  it  is  upon 
this  natural  obligation  alone  that  the  duty 
of  a  parent  to  provide  his  infant  children 
with  the  necessaries  of  life  rests ;  for  there 
is  no  rule  of  municipal  law  enforcing  this 
duty.  The  claim  of  the  wife  upon  the  hus- 
band, for  necessaries  suitable  to  his  rank 
and  fortune,  is  recognized  by  the  principles 
of  the  common  law,  and  by  statute.  A 
like  claim  to  some  extent  may  be  enforced 
in  favor  of  indigent  and  infirm  parents, 
and  other  re]ati\cs,  again.st  children,  &c., 
in  many  cases ;  but,  as  a  general  rule,  the 
obligation  of  a  parent  to  provide  for  his 
offspring  is  left  to  the  natural  and  inextin- 
guishable affection  which  Providence  has 
implanted  in  the  breast  of  every  parent. 
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*  The  law  can  hardly  be  considered  as  positively  settled  *  305 
either  in  England  or  in  this  country.  But,  resting  not  so 
much  on  direct  and  specific  authorities,  as  on  the  general  char- 
acter of  American  jurisprudence  on  this  subject,  we  would  state, 
as  strongly  prevailing  rules  here,  that  where  goods  are  supplied 
to  an  infant  which  are  not  necessaries,  the  father's  authority 
must  be  proved  to  make  him  liable ;  where  they  are  necessaries, 
the  father's  authority  is  presumed,  unless  he  supplies  them  him- 
self, or  was  ready  to  supply  them ;  where  the  infant  lives  with 
the  father,  or  under  his  control,  his   judgment  as  to  what   are 


This  natural  obligation,  however,  is  not 
only  a  sufficient  consideration  for  an 
express  promise  by  a  father  to  pay  for 
necessaries  furnished  his  child,  but  when 
taken  in  connection  with  various  circum- 
stances has  been  held  to  be  sufficient  to 
raise  an  implied  promise  to  that  effect. 
But  either  an  express  promise,  or  cir- 
cumstances from  which  a  promise  by  the 
father  can  be  inferred,  are  indispensably 
necessary  to  bind  the  parent  for  necessa- 
ries furnished  his  infant  child  by  a  third 
person."  —  Owen  v.  White,  5  Port.  (Ala.) 
435  (1837),  seems  to  deny  the  legal  obli- 
gation of  the  father,  except  on  a  contract, 
express  or  implied ;  but  admits  that  such 
"  contract  is  implied  where  the  father  fails 
in  his  duty  to  support  the  child,  or  drives 
him  from  home.  Then  the  father  is  liable 
for  a  suitable  maintenance."  In  Varney  v. 
Young,  11  Vt.  258  (1839),  the  court  appear 
to  deny  altogether  that  the  moral  obliga- 
tion of  the  father  constitutes  any  legal 
obligation.  Bennett,  J.,  says :  "  There  must 
be  proof  of  a  contract,  express  or  implied, 
a  prior  authority,  or  a  subsequent  recogni- 
tion of  the  claim."  So  Kelley  v.  Davis,  49 
N.  H.  187;  and  Freeman  v.  Robinson,  38 
N.  J.  L.  383.  Perhaps  the  strongest  case 
in  the  American  reports,  against  the  lia- 
bility of  the  father,  is  Gordon  v.  Potter, 
17  Vt.  350  (1845).  There  the  defendant 
told  his  minor  son  in  the  spring  to  go  out 
to  work,  and  in  the  fall  he  would  get  him 
some  winter  clothes.  The  son  went  to 
service  at  monthly  wages.  In  Jane  fol- 
lowing, the  plaintiff  furnished  him  with 
cloth  and  trimmings  for  a  suit  of  clothes. 
The  father  knew  of  this  purchase  by  the 
son,  and  furnished  him  money  to  paif  for 
making  them  up;  he  also  permitted  him 
to  wear  out  the  clothes.  It  did  not  clearly 
appear  whether  the  plaintiff  furnished  the 
goods  upon  the  son's  or  the  father's  credit. 
And  this  might  have  been  a  sufficient 
ground  for  the  decision  itself  ;  but  Redjield, 
J.,  went  much  further,  and  said:  "But 
there  is  one  defect  in  the  case,  which  we 


think  _nmst  clearly  and  indisputably  pre- 
clude any  recovery  against  the  father.  It 
does  not  appear  that  the  father  ever  gave 
the  son  any  authority,  either  expres.sly  or 
by  implication,  to  pledge  his  credit  for  the 
articles ;  but  the  contrary.  And  unless  the 
father  can  be  made  liable  for  necessaries 
for  his  infant  child,  against  his  own  will, 
then,  in  this  case,  the  plaintiff  nmst  fail  to 
recover.  I  know  there  are  some  cases,  and 
dicta  of  judges,  or  of  elementary  writers, 
which  seem  to  justify  the  conclusion  that 
the  parent  may  be  made  liable  for  neces- 
saries for  his  child,  even  against  liis  own 
will.  But  an  examination  of  all  the  cases 
upon  this  subject  will  not  justify  any  such 
conclusion."  After  critically  examining 
the  American  and  English  authorities,  he 
concluded :  "  It  is  obvious  that  the  law 
makes  no  provision  for  strangers  to  fur- 
nish children  with  necessaries,  against  the 
will  of  parents,  even  in  extreme  cases. 
For  if  it  can  be  done  in  extreme  cases  it 
can  be  done  in  every  case  where  the  neces- 
sity exists ;  and  the  right'  of  a  parent  to 
control  his  own  child  will  depend  alto- 
gether upon  his  furnishing  necessaries, 
suitable  to  the  varying  taste  of  the  times. 
There  is  no  stopping-place  short  of  this, 
if  any  interference  whatever  is  allowed. 
If  the  parent  abandons  the  child  to  desti- 
tution, the  public  authorities  may  inter- 
fere, and,  in  the  mode  pointed  out  by 
the  statute,  compel  a  proper  maintenance. 
But  this,  according  to  the  English  com- 
mon law,  which  prevails  in  this  State, 
is  not  the  right  of  every  intermeddling 
stranger."  See  also  Raymond  v.  Loyl, 
10  Barb.  483 ;  Chilcott  v.  Trimble,  13 
Barb.  502;  Shelton  v.  Springett,  20  E. 
L  &  E.  281 ;  s.  c.  11  C.  B.  462;  Atkyns 
V.  Pearce,  2  C.  B.  (n.  s.)  763;  Brown  v. 
Deloach,  28  Ga.  486;  White  v.  Mann,  110 
Ind.  74;  Harris  !/.  Harris,  5  Kan.  46; 
Johnson  v.  Onsted,  74  Mich.  437 ;  Rogers 
V.  Turner,  59  Mo.  116;  Carney  u.  Barrett, 
4  Ore.  171. 
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necessaries  will  be  so  far  respected,  that  he  will  be  held  liable  only 
for  things  furnished  to  the  infant  to  relieve  him  from  absolute 
want;  where  the  infant  does  not  live  with  the  father,  but  has 
voluntarily  left  him,  the  authority  of  the  father  must  be  strictly 
proved,  unless,  perhaps,  in  cases  of  absolute  necessity ;  and  where 
he  has  been  deserted  by  the  father,  or  driven  away  from  him, 
either  by  command  or  by  cruel  treatment,  there  the  infant  carries 
with  him  the  credit  and  authority  of  the  father  for  necessaries. 
And  wherever  the  question  is  how  far  the  father  is  liable  for 
necessaries  supplied  to  the  child,  this  word  "'  necessaries  "  will  not 
generally  be  understood  in  the  very  liberal  sense  given  to  it  when 
the  question  is  as  to  the  capacity  of  the  infant  to  contract,  but 
will  be  interpreted  according  to  the  circumstances  of  the  case. 
And  if  the  child  be  of  sufficient  age  and  strength  to  earn  by  proper 
exertions  the  whole  or  a  part  of  his  subsistence,  it  will  not  be 
deemed  "  necessary  "   that  the  aid  should  be  rendered  to 

*  306    him  which  it  would  be  ''  necessary  "  to  *give  to  an  infant 

incapacitated  by  tender  years,  or  by  debility  of  mind  or 
body,   from  contributing  to  his  own  support. 

So  far  as  the  duty  of  support  certainly  belongs  to  the  parent  as 
a  legal  obligation,  and  is  neglected,  any  other  person  may  perform 
it,  and  will  be  regarded  as  performing  it  for  him ;  and,  on  general 
principles,  the  law  will  raise  a  promise  on  the  part  of  the  parent, 
to  compensate  the  party  who  thus  did  for  him  what  he  was  bound 
by  law  to  do.  (»i)  But  this  rule  is  carried  no  further  than  its 
reason  extends  ;  and  is  guarded  by  many  restrictions  from  becom- 
ing the  means  of  injury  to  the  parent.  Thus,  we  have  seen,  that 
if  the  child  be  living  with  the  parent,  or,  as  it  is  said  in  some 
cases,  if  he  be  sub  potestate  parentis,  the  law  will  not  presume 
that  the  parent  neglects  the  child,  but  will  presume  a  due  care 
of  him,  until  the  contrary  is  shown ;  and  of  the  propriety  and 
sufficiency  of  the  clothing,  etc.,  the  parents  must  judge;  and  if  a 
stranger  under  such  circumstances  supplies  the  child  even  with 
necessaries  he  certainly  cannot  hold  the  parent  upon  the  contract 
implied  by  his  duty,  without  proving  a  clear  and  unquestionable 
abandonment  and  neglect  of  that  duty. 

If  the  supplier  seeks  to  make  the  parent  responsible,  on  the 


(m)  In  the  matter  of  Ryder,  11  Paige,  Equally   strong   are  Van  Valkinburgh  v. 

185,    i\'alu)orth,   Ch.,   says:    "A    stranger  Watson,    13    Johns.    480,    and    Pidgin    v. 

may  furnish  necessaries  for  the  child,  and  Cram,  8  N.  H.  350.     [See  also  notes  (k) 

recover  of  the  parent  comijensation  there-  and   (/)   *304  for    other    authorities   for 

for,  where  there  is  a  clear   and   palpable  this    proposition   and    for  authorities    to 

omission  of  duty,  on  the  part  of  the  parent,  the  contrary.] 
in  supplying  the  child  with  necessaries." 
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ground  that  his  authority  was  given  to  the  child,  then,  if  the 
goods  supplied  were  necessaries,  it  would  seem  from  the  cases,  as 
we  have  said,  that  slight  evidence  is  sufficient  to  prove  such 
authority;  as  that  the  father  saw  the  son  wear  the  clothes,  or 
knew  that  he  had  received  them,  and  made  no  objection.  But 
if  the  things  supplied  are  strict  and  absolute  necessaries,  needful  , 
for  the  child's  subsistence,  or  if  the  child  is  living  away  from  the 
parent,  under  circumstances  which  indicate  a  desertion  by  the 
parent,  or  that  the  child  has  been  expelled  from  his  house,  or 
caused  to  leave  it  by  the  wrongful  acts  of  the  parents,  then  the 
authorities  and  dicta  to  which  we  have  referred  lead  to  the  con- 
clusion that  whoever  supplies  the  wants  of  the  child  may  recover 
from  the  parent.  («) 

*  It  has  been  held  in  England  that  a  father  was  under  no  *  307 
legal  obligation  to  educate  his  child,  and  could  not  be  made 
liable  for  the  expenses  of  his  instruction,  where  the  wife,  being 
cruelly  treated  at  the  husband's  house,  left  it,  taking  the  children 
with  her.  This  precise  question  has  not  occurred  in  this  country, 
but  the  weight  and  tendency  of  authorities  would  not  require  us 
to  believe  that  the  decision  would  be  the  same  here  as  in  England. 
It  has  been  held  in  Massachusetts  that  where  a  wife  leaves  a  hus- 
band from  his  cruelty,  taking  her  child,  he  is  liable  not  only  for 
her  maintenance,  but  for  that  of  the  child,  if  he  makes  no  effort 
to  reclaim  it ;  and  this  liability  is  not  disch  rged  by  her  return 
to  his  house,  {nn)  If  the  wife  be  divorced,  with  alimony,  and  the 
care  of  the  children  be  given  to  her,  the  father  has  been  held 
liable  not  only  to  her  for  the  expenses  she  incurs  in  their  support 
and  education,  but  also  to  a  stranger  whom  she  marries,  and  who 
continues  to  support  the  children ;  but  the  authority  of  this  case 
has  been,  to  say  the  least,  weakened,  (o)    And  where  the  father  and 

(n)  We  are  unable  to  discriminate  these  words,  that  the  things  supplied  were  strict 

cases  on  principle,  from  any  which  may  and  absolute  necessaries.     We  have  some 

occur    in  which  compensation   is   sought  doubts,  therefore,  whether  even  this  excep- 

from 'a  father  for  things  supplied  to  an  tion  would   always  be  allowed.     Indeed, 

infant  which  were  absolutely  needed  for  we  are  disposed  to  regard  the  rule  of  law, 

his  subsistence,  and  which  the  child  would  in   this  country  generally,  if  not  univer- 

not  have  had  unless  thev  were  supplied  sally,  as  imposing  a  liability  on  the  father 

by  a   stranger.     Where   the    infant    has  for  all  supplies  to  an  infant,  which  were 

unnecessarily  and  in  his  own  wrong  left  so  absolutely  needed  that  he  must  have 

his  parent  and  renounced   the  filial  rela-  them  or  perish.     The  liability  may  be  put 

tion,  it  seems  to  be  held  that  the  liability  on  different  grounds  in  difterent  courts 

of  the  parent  ceases.     But  in  the  princi-  —in  some  on  the  ground  of  contract  and 

pal  case  in  which  this  is  directly  decided  of  implied  authority,  and  m  others  on  the 

fAneel   V    McLellan,    16   Mass.  28),  the  legal  obligation  growing  out  of  the  moral 

child  had  absconded  to  avoid  arrest  for  obligation,  -  but  on  some  ground  or  other 

felony  ,  and  although  the  case  finds  that  we  think  it  would  generally  be  enforced 
"  he  wiU  in  distress  in  a  foreign  country,"  (nn)  Reynolds  i;.  Sweetser^  L^^™^' !^- 

it  does  not  appear  that  he  might  not  have  And  see  Bazely  v.  Forder,  L.  R.  3  Q  B.  559 
supported   himself   by  labor,  or,  in  other  (o)  Stanton  v.  Willson,  3  Day,  37.  This 
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mother  separate,  and  the  father  permits  the  mother  to  take  the 
children  with  her,  then  the  father  constitutes  the  mother  his 
agent  to  provide  for  his  children,  and  is  bound  hy  her  contract 
for  necessaries  for  them.  (^)  There  is,  indeed,  authority  in 
England  and  in  this  country,  for  holding  that  if  a  parent  of 
sufficient  ability  to  provide  suitably  for  his  children  neglect  to  do 
so  he  is  guilty  of  an  indictable  offence,  {q) 

It  becomes  a  different  question  when  the  child  has  an  indepen- 
dent property  suiScient  for  his  own  maintenance ;  what  then  is 
the  father's  obligation?  It  would  seem  that  the  rule  of 
*  308  law  *  formerly  was,  that  if  the  parent  had  abundant  means 
himself,  he  was  bound  to  provide  for  his  children,  even  if 
they  had  independent  property,  {r)  And  this  rule  is  enforced 
even  now  in  some  instances,  (s)  It  is,  however,  in  general, 
relaxed ;  and  courts  go  far  in  appropriating  the  means  of  the 
child  to  his  own  support,  although  the  father  may  also  be  entirely 
able  to  maintain  him.  [t)  And  where  the  father  is  without  means 
to  educate  and  support  his  children  in  a  manner  which  is  ren- 
dered suitable  by  their  position  and  expectations,  courts  of  equity 
will  not  only  make  an  allowance  out  of  the  estate  of  the  children, 
but  will,  if  necessary,  take  from  the  principal  of  a  vested  legacy 
for  the  proper  maintenance  and  education  of  the  legatee,  (m)  Such 
decrees  are  usually  made  for  the  future  maintenance  of  the  child; 
but  it  cannot  be  said  that  there  is  a  positive  rule  preventing 
retrospective  allowances,  {v)  But  a  court  will  not,  unless  for  very 
strong  and  special  reasons,  make  an  allowance  to  the  father,  out 
of  the  infant's  estate,  for  the  past  maintenance  of  his  child,  (w) 

Whether  the  mother  is  under  an  equal  obligation  with  the 
father  to  maintain  the  child,  the  father  being  dead,  seems  not  to 
be  quite  certain ;  but  the  weight  of  authority,  both  in  England 

case  was  commented  upon  and  denied  in  v.  Mnllins,  25  Ga.  696 ;  Evans  ...  Pearce, 

J?inch  V.  Finch,  22  Conn.  411,  and  it  was  15  (iratt.  51.3. 

decided  by  a  niiijurity  of  the  court  that  a  (s)  In  the  matter  of  Kane,  2  Barb.  Ch. 

divorced  wife  1 1  lull  I  not  maintain  an  action  375, 

again.st  her  former  husbaud  to  nT0\er  for  (t)  Jervoise  v.   Silk    Cooper    Ch    52  • 

the  support  of  their  infant  children,  the  Maberly  ;■.  Turton,   U  Ve.-f    499-    Simon 

custody   of   whom    was    awarded    to    her.  v.  Barber,  1  Tamlyn   22                   ' 

Two  of  the  five  judges,  however,  adhered  {n)  Newport  (.."Cook"  2  Ashm  3.32  •  Ex 

to  the  decision  of  Sta.itou  «.  Willsiui.  parte  Green,  1  .lac.  &  W.  253.     See  "also 

(/))  Rawlyns  i)    \  aiidyke,  3   Esp,  251  ;  Carter  o.  RoUard,  U  Humph,  339, 

Holt  .   Holt,  42  Ark,  495 ;  McMillen  v.  („)  In  the  matter  of  Kane,  2  Barb.  Ch. 

Lee,  78  111,  443;  Gdley  v.  Gilley.  79  Jle.  375 

ayii ;  Pretzinger  v  Pretzinger,  45  Ohio  St.  (w)  Presley  c,  Davis,  7  Rich.  Eq.  105  ; 

4.,2,    But  .«ee  Wallace  ii.  Ellis,  42  Ind.  582  ;  and  see  ( 'armichael  v.  Hughes,  6  E.  L.  & 

Hasband  !).  Husband,  67  Ind.  583 ;  Harris  E.    71;    Starkey   v    Perry    71   Cal    495- 

0.  Harris,  5  Kan.  46  Kin.sey  v.  State,  98  Ind,  .351 ;  Tanner  J. 

(?)  Rex  t).  Friend,  Russ.  &  R.  20.  See  Skinner,  11  Bush,  120;  Walker  c  Crow- 
also,  in  the  matter  of  Ryder,  1 1  Paige,  185.  der,  2  Ired.  Eq,  478 ;  Beardsley  v.  Hotch- 

(r)  Dawes  v.  Howard,  4  Mass.  97  ;  Hines  kiss,  96  N  Y  201 
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and  in  this  country,  might  justify  the  conclusion  that  she  is  not 
under  a  legal  obligation,  {x)  i  or  that  it  is  very  greatly 
qualified  in  important  particulars.  Thus,  if  the  *  child  *309 
has  property,  the  mother  is  not  bound  for  the  child's 
maintenance  where  the  father  would  be.  (2/)  And  a  court  of 
equity  has  refused  to  compel  a  mother  to  furnish  the  means  of 
educating  a  child,  even  where  she  was  entirely  able  to  do  so ;  and 
It  is  even  said  that  the  court  has  no  power  to  do  this,  {z)  A 'hus- 
band is  not  responsible  for  the  child  of  his  wife  by  a  former 
husband,  unless  he  takes  him  into  his  house :  but  if  he  does  he 
assumes  the  responsibility  for  his  maintenance,  so  long  as'  he 
retains  him  as  one  of  his  family,  {a)  But,  on  the  other  hand,  the 
relation  which  he  in  this  case  sustains  to  the  child  rebuts  any 
presumption  which  might  otherwise  exist,  of  a  promise  or  obli- 
gation to  pay  the  child  for  his  services,  {h)  as  it  does  in  the  case 
of  his  own  children,  (c) 

Where  the  parent  is  thus  obliged  to  provide  for  the  child  a 
home,  and  a  sufficient  maintenance,  so,  on  the  other  hand,  he 
has  a  right  to  the  custody  of  the  child  during  his  minority,  and 
is  entitled  to  all  his  earnings,  (d)  And  a  husband  taking  the 
children  of  his  wife  by  a  former  marriage  into  his  family,  has, 
prima  facie,  a  right  to  their  custody  and  their  earnings,  {dd)     On 

(t)  The   chancery  cases  which   assert  Raymond  v.  Loyl,  10  Barb.  483  ;  Pray  v. 

this  obligation,  appear   to  do  so,  on  the  Gorham,  31  Me.  241 ;  Commonwealth  v. 

ground  of  the  ability  of  the  mother  and  Murray,  4  Binn.  487 ;  Passenger  R.  Co. 

the  need  of  the  children.     See  Hughes  i;.  v.  Stutlen,  54  Penn.  St.  375. 
Hughes,  1  Bro.  Ch.  387.      In  Benson  i;.  ((/)  In  Dawes  v.  Howard,  4  Mass.  97, 

Remington,  2  Mass.  113,  the  court  say;  it  is  said  that  where  minor  children  have 

"  The  law  is  very  well  settled  that  parents  property  of  their  own,  the  father  is,  not- 

are   under   obligations    to   support    their  withstanding,  bound  to  support  them,  if 

children,   and   that   they  are   entitled   to  of  ability ;   but   it   is  otherwise  with  the 

their  earnings."     In  Nightingale  v.  With-  mother. 

ington,  15  Mass.  274,  Parker,  C.  J.,  says:  (s)  In  the  matter  of  Ryder,  II  Paige, 

'•Generally  the  father,  and  in  case  of  his  185. 

death  the  mother,  is  entitled  to  the  earn-  (a )  Stone  v.  Carr,  3  Esp.  1 ;  Cooper  v. 

ings  of  their  minor  children.     This  right  Martin,  4  East,  82 ;  Tubb  r   Harrison,  4 

must  be  founded  upon  the  obligation  of  T.  R.  U  8 ;  Freto  v.  Brown,  4  Mass.  635 ; 

the  parents  to  nurture  and  support  their  Minden  v.  Cox,  7  Cowen,  235. 
children."     But    it    is  only  a  dictum   in  (6)   Williams   v.  Hutchinson,  5  Barb, 

either  case ;  and  in  neither  do  the  court  122 ;  s.  c.  3  Comst.  312. 
refer  to  any  authority  whatever  for  this         (c)  See /7os<,  Book  III.,  Ch.  IX.,  Sect.  1. 
rule;    nor   are  we  aware   of  any  direct         ((/)  See  note  (x)  supra,  and  State  i: 

adjudication,  in  which  it  i.s  determined  as  Baird,  3  Green,  196;  McBride  v.  McBride, 

the   point  of  the  case,  that  the   mother  1  Bush,  15. 

and  the  father  stand  on  the  same  footing         {dd)  Mulhern  i;.  McDavitt,  16  Gray, 

in  this  respect.     See,  against  the  mother's  404. 
obligation,  Tilton  u.  Russell,  1 1  Ala.  497 ; 

1  By  statute  in  some  States,  as  California  and  Louisiana,  she  is  under  such  obliga- 
tion. Cal.  Civ.  Code,  §§  196-208;  La.  Cir.Oode,  Art.  227.  See  also  Harris  v.  Harris, 
5  Kan.  46. 
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this  ground  it  has  been  held  that,  the  father  might  recover  the 
wages  of  the  son,  even  for  services  which  it  was  a  violation  of  law 
to  render,  if  the  father  did  not  know  of  this  violation.  {e\  For 
these  two  things,  this  obligation  and  this  right,  go  together. 
Thus,  if  the  father  separates  from  the  mother,  and  permits  the 
child  to  leave  him  and  go  with  her,  he  is  no  longer  entitled  to 
the  earnings  of  the  child,  and  has  no  power  to  avoid  his  reason- 
able contracts;  (/)  and  therefore  the  son  may  in  such  case  make 
a  special  contract  with  his  employer,  which  is  valid  against  the 
father's  will.  And  if  the  parent  be  himself  an  insane  person 
and  a  pauper,  and  therefore  under  no  obligation  to  maintain  the 
child,  he  is  not  entitled  to  the  child's  earnings,  nor  is  the  town 
which  supports  the  parent  entitled  to  receive  the  child's  wages,  so 
long  as  the  child  himself  is  not  a  pauper,  {g)     And  it  has 

*  310    been  said  that  *  wherever  the  son  is  not  living  with  the 

father,  the  son  may  of  necessity  be  entitled  to  receive  the 
wages  of  his  labor,  and  that  the  father's  consent  to  the  son's 
receipt  and  appropriation  of  them  would  be  inferred  in  such  case 
from  very  slight  circumstances.  Qi) 

It  is  certain  that  a  father  may,  by  an  agreement  with  his  minor 
child,  relinquish  to  the  child  the  right  which  he  would  otherwise 
have  to  his  services,  and  may  authorize  those  who  employ 
him  to  pay  him  his  wages,  and  will  then  have  no  right  to  demand 
those  wages,  either  from  the  employer  or  from  the  child,  (t)  And 
such  an  agreement  may  be  inferred  from  circumstances ;  as 
where  a  father  left  his  child  to  manage  his  own  affairs,  and  make 
and  execute  his  own  contracts  for  a  considerable  time,  {j)  Or 
even  if  the  father  knew  that  the  son  had  made  such  a  contract 
for  himself,  and  interposed  no  objection,  {k)  And  it  has  been 
held  that  an  infant  whose  father  is  dead,  and  whose  mother  is 
married  again,  is  entitled  to  his  own  earnings.  (J) 

It  is  very  common  in  this  country  to  see  in  the  newspapers  an 
advertisement  signed  by  a  father,  stating  that  he  has  given  to  his 

(e)  Emery  v.  Kempton,  2  Gray,  257.  his  minor  son  a  part  as  well  as  the  whole 

See,  in  this  connection,  Jenness  u.  Emer-  of  his  time, 
son,  15  N.  H.  486.  (/)  Canover  v.  Cooper,  3  Barb.   115; 

(/)   Wodell  «.  Coggeshall,  2  Met.  89;  Clinton   v.   York,  26  Me.   167;    Stiles  v. 

Chilson  V.  Philips,  1  Vt.  41.  Granville,  6  Cush.  458;  Wodell  v.  Cogges- 

(rj)  Jenness  l\  Emerson,  15  N.  H.  486.  hall,  2  Met.  91;   Cloud  v.   Hamilton,   11 

(A)  Gale  v.  Parrott,  1  N,  H.  28.  Humph.  104;   Farrell  v.  Farrell,  3  Houst. 

(/)  Jenny    v.   Alden,    12    Mass.    375 ;  633 
Morse  v.  Welton,  6  Conn.  547 ;  Whiting  (k)  Whiting    v.   Earle,   3   Pick.   201  ; 

V.  Earle,  3  Pick.  201;  Varney  i'  Young,  Armstrong  i:  McDonald,  10  Barb.  300. 
11  Vt.  258;  Burlingame  v.  Burlingarae,  7  (I)  Freto  v.  Brown,  4  Mass.  675;  and 

Cowen,  92  ;  Bray  n.  Wheeler,  3  Williams,  see  Hollingsworth  u.  Swedenborg,  49  Ind. 

514.      In   Tillotson   v.  McCrillis,   11   Vt.  378. 
477,  it  is  held  that  a  father  may  give  to 
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minor  son  "  his  time, "  and  that  he  will  make  no  future  claim  on 
his  services  or  for  his  wages,  and  will  pay  no  debts  of  his  con- 
tracting. Such  a  notice  would  undoubtedly  have  its  full  force  in 
reference  to  any  party  to  whom  a  knowledge  of  it  was  brought 
home.  And  if  a  stranger,  not  knowing  this  arrangement,  should 
employ  the  son,  he  might  still  interpose  it  as  a  defence,  if  the 
father  claimed  the  son's  wages.  But  if  a  stranger  supplied  a  son, 
at  a  distance  from  his  home,  with  suitable  necessaries,  in  igno- 
rance of  such  arrangement,  there  is  no  sufficient  reason  for 
holding  that  it  would  bar  his  claim  against  the  father.  And  we 
think  that  he  might  recover  from  the  father  for  strict  neces- 
saries, even  if  he  knew  this  arrangement.  *  On  what  *  311 
ground  could  the  father  discharge  himself  from  his  lia- 
bility by  such  a  contract  1  Even  if  the  father  had  paid  the  son  a 
consideration  for  the  release  of  all  further  obligation,  it  would  be 
a  contract  with  an  infant,  and  void  or  voidable,  because  certainly 
not  for  necessaries.  And  the  whole  policy  and  reason  of  the  law 
of  infancy  would  seem  to  be  opposed  to  permitting  a  father  to  cast 
his  son  in  this  way  upon  the  public,  and  relieve  himself  from 
the  obligation  of  maintenance. 

It  may  be  added,  that  while  an  infant  remains  under  the  care 
and  control  of  his  father,  and  is  in  fact  supported  by  him,  the 
infant  is  not  liable,  even  on  his  express  contract,  to  a  stranger  for 
necessaries  furnished  for  him.  One  reason  given  for  this  is,  that 
it  would  interfere  with  his  father's  right  of  judging  how  he  should 
be  supported.  («)  Where  services  are  rendered  at  the  parent's 
request,  it  will  be  presumed  that  credit  is  given  to  him  alone,  and 
in  that  case  the  infant  cannot  be  liable  even  for  necessaries,  (o) 
And  it  is  held  that  the  emancipation  of  an  infant  by  his  father 
does  not  enlarge  his  capacity  to  contract,  (oo) 

The  common-law  liability  of  a  parent  to  support  his  child  ceases 
altogether  when  the  infant  becomes  of  full  age ;  and  then  a  parent 
would  not  be  bound  even  by  his  express  promise  to  pay  for 
necessaries  previously  furnished  to  the  child,  not  at  the  request 
of  the  parent,  (p)  ^  If  they  were  furnished  at  his  request  it  would 
be  otherwise,  {q) 

(n)  Angel  v.  McLellan,  16  Mass.  28;  (o)  Dancomb  v.  Tickridge,  Aleyn,  94; 

■Wailing  v.  Toll,  9  Johns.   141;   Hull  v.    Phelps  w.  Worcester,  11  N.  H.  51 ;   Simms 
Connolly,  3  McCord,  6  ;  Kline  v.  L'Amou-     u.  Norris,  5  Ala.  42. 
reux    2  Paige,  419  ;   Guthrie  v.  Murphy,  (oo)  Person  v.  Chase,  37  Vt.  647. 

4  Watts,  80 ;  Simms  v.  Norris,  5  Ala.  42  ;  (p)  Mills  v.  Wyman,  3  Pick.  207.    bee 

Johnson  v.  Lines,  6  W.  &  S.  80;  Phelps  v.     also  Cook  v.  Bradley,  7  Conn.  57. 
Worcester,  11  N.  H.  51.  (?)  Loomis  v.  NewhaU,  15  Pick   159, 

1  Nor  would  a  subsequent  express  promise  render  a  parent  liable  to  pay  for  goods 
furnished  an  infant,  for  which  the  parent  was  not  otherwise  bound  to  pay.  Freeman 
t),  Robinson,  38  N.  J.  L.  383. 
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If  a  son  or  daughter  remains  with  the  parent  after  coming  of 
age  rendering  services,  it  is  held  that  neither  he  nor  she  can 
recover  wages,  without  a  contract  for  them,  {qq)  Because  if  a 
child  after  becoming  adult  continues  to  live  with  his  or  her 
parent,  the  law  implies  no  promise  of  wages  on  the  part  of  the 
parent,  (qr)  But  the  jury  will  judge  from  all  the  evidence 
whether  there  was  such  a  contract,  (qs) 

By  statute  of  43  Eliz.  c.  2,  the  father,  "  being  of  ability,"  is 
liable  to  contribute  to  his  child's  support  even  after  he  becomes 
of  age.  And  in  some  of  our  States  similar  provision  is  made,  (r) 
But  such  a  liability  is  wholly  statutory,  and  does  not  accrue  until 
proceedings  are  had  pursuant  to  the  statute,  (s)  So  at  common 
law   a  son   is    not   liable    for    the   support    of    an    infirm 

*  312    *  and  indigent  parent,  (t)     Nor  is  a  father  liable  at  common 

law  for  the  support  of  his  illegitimate  child.  The  only 
remedy  is  under  the  statute,  procuring  an  order  of  filiation,  and 
the  like,  (m) 

It  should  be  added,  that  a  father  is  not  liable  for  the  wilful 
tort  of  his  infant  child,  (v)  And  it  is  said  that  he  has  no  right, 
resulting  from  the  parental  relation,  to  maintain  an  action  for 
injury  to  his  child,  unless  there  be  some  injury  to  the  father ;(«,') 
but  it  is  enough  if  the  father  be  put  to  any  expense  for  the  care 
or  cure  of  the  child,  (x)  Neither  can  he  give  a  valid  release  for 
an  assault  on  his  minor  child,  (y) 

It  seems  to  be  held  that  a  father  cannot  maintain  an  action, 
for  loss  of  service,  against  a  railroad  company,  by  whose  negli- 
gence the  child  was  killed,  (z)  If  this  be  law,  it  may  perhaps  be 
regretted  that  the  action  "  per  quod  servitium,  amisit  "  does  not 
extend  to  such  a  case. 

(qq)  Leidig    o.    Coover'a    Ex'ors,    47  Springett,  20  E.  L.  &  E.  281  ;  s.  c.   U  C. 

Penn.    St.   534 ;  Adams  u.  Adams'   Adm.  B.  462. 
23  Ind.  50.  (/)  Edwards  u.  Davis,  16  Johns.   281  ; 

(qr)  Luney  u.  Vantyne,  40  Vt.  501,  Rex    v.  Munden,    1   Stra.    190.     But  see 

(qs)  Hart    V.   Hart's   Adm'x,   41    Mo.  Gilbert  v.  Lvnes,  2  Root,  168;  Ex  parte 

■I'll'  Hunt,  5  Cowen,  284. 

(r)  The  provision  in  the  Rev,  Stat,  of  (uj  Furillio  v.  Crowther,  7  Dow.  &  R. 

Massachusetts,  ch.  46,  §  5,  is  very  broad  :  612 ;  Cameron  v.  Balcer,   1   C.  &  P.  268  ; 

['The  kindred  of  any  such  poor  person,  Moncrief  i-.  Ely,  19  Wend.  405. 
if  any  he  shall  have,  in  the  line  or  degree  (v)  As  for  setting  the  father's  dog  upon 

of  father  or  grandfather,  mother  or  grand-  the  hog  of  the  plaintiff.     Tifft  v.  'Tifft,  4 

mother,    children    or    grandchildren,    by  Denio,  175. 

consanguinity,   living  within    this   State,  (w)  Stephenson  v.  Hall,  14  Barb.  222. 

and  of  sufficient  ability,  shall  be  bound  to  (x)  Dennis  v  Clark,  2  Cush.  347. 

support  such  pauper,  in  proportion  to  their  (y)  Loomis    v.    Cline,    4    Barb.   453; 

respective  ability."  Eades  v.  Booth,  8  A.  &  E.  (n.  s.)  718. 

(s)  Loomis  «.  Newhall,  15  Pick.  169  ;  (z)  Carey  v.  Berkshire  R.  R.  Co.  1 
Mortimore  ».  Wnght,  6  M.  &  W.  488  i  Cush.  475.  [Many  other  cases  are  col- 
Gordon  O.Potter,   17  Vt.  348;   Shelton  y.  lected  in   Cooley   on  Torts,  p    27,]     See, 

however.  Ford  v.  Monroe,  20  Wend.  210. 
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A  father  may  devise  away  all  his  property,  leaving  nothing 
whatever  to  his  infant  children,  or  for  their  support,  if  he  men- 
tions them  in  the  will  so  as  to  show  that  he  intends  this,  (a) 


SECTION  III. 

VOIDABLE   CONTRACTS   FOR   NECESSARIES. 

As  an  infant  is  not  permitted  to  enter  into  general  contracts, 
because  his  immature  judgment  would  expose  him  to  injury,  and 
as  he  is  nevertheless  permitted  to  contract  for  necessaries,  because 
otherwise  he  might  suffer  for  the  want  of  them,  so  this 
*  exceptional  permission  is  qualified  in  an  important  par-  *  313 
ticular,  for  the  same  purpose  of  protecting  him.  from  wrong. 
He  cannot  contract  to  pay  even  for  necessaries,  in  such  wise  as  to 
bar  an  inquiry  into  the  price  and  value.  The  law  permits  persons 
to  supply  him  with  necessaries,  and  have  a  valid  claim  against 
him  therefor  for  their  fair  worth ;  but  it  does  not  permit  them 
to  make  a  bargain  with  him  as  to  the  price,  which  shall  bind  him 
absolutely,  because  it  does  not  permit  him  to  determine  this  price 
for  himself,  by  reason  of  his  presumed  inability  to  take  proper 
care  of  his  own  interests ;  but  the  value  and  the  price  may  be 
determined  by  a  jury.  And  a  seal  to  the  instrument  would  give 
it  no  additional  force  in  this  respect,  but  the  infant  would  still  be 
bound  only  for  a  fair  value.  For  the  same  reason  an  infant 
cannot  be  bound  for  the  amount  in  an  account  stated ;  (6)  nor  for 
the  sum  mentioned  in  his  note,  although  given  for  necessaries  ;  (c) 
nor  for  the  amount  due  on  his  bond,  for  the  ancient  distinction 
which  held  him  on  a  bond  without  a  penalty,  but  not  on  a  bond 
with   penalty,  would  probably  be  now  disregarded.  ((^)     If,  how- 

(a)  See  Lord   Alvanley's  remarks  on  necessaries,  void,  but  it  is  conceived  they 

this  power  of  the  father,  in   Rawlins  v.  mean  voidable   only,  and   not  that   such 

Goldfrap,  5  Ves.  444  note  is  not  susceptible  of  ratification. 

(/))  Lngledew  v.  Douglas,  2  Stark.  36  ;  {d)  The  older  cases   hold  that  an  in- 

Trueman  v.  Hurst,  I  T.  R.  40;  Hedgeley  faut's  bond,  at  least  if  given  with  a  pen- 

V.  Holt,  4  C.  &  P.   104;  Oliver  u.  Wood-  alty,    is     absolutely    void,     not    voidable 

roffe,  4  M.  &  W.  650 ;  Williams  v.  Moor,  merely,  although   given   for   necessaries. 

11  id.  256;  Beeler  ./.  Young,  1  Bibb,  519.  Ayliff  v.  Archdale,  Cro.  E.920;  Fisher  v. 

(c)  McCrillis  «.  How,  3  N.  H.  348 ;  Mowbray,  8  East,  300 ,  Baylis  v.  Dinely, 
Bouchell  V.  Clary,  3  Brevard,  194  ;  Swa-  3  M.  &  Sel.  447  ;  Hunter  v  Agnew,  1  Tox 
sey  V.  Vanderheyden,  10  Johns.  83;  Fen-  &  S.  15;  Allen  v.  Minor,  2  Call,  70;  Col- 
ton  V.  White,  1  Southard,  100;  McMinn  cock  v.  Ferguson,  3  Desaus.  482. —It  is 
V.  Richmonds,  6  Yerg.  9 ;  Hanks  v.  Deal,  conceived,  however,  that  in  this  country, 
3  McCord,  257.  Some  of  these  cases  bonds,  like  other  contracts,  are  only  void- 
declare  an  infant's  note,  though  given  for  able,  and  may  be  ratified.  Conroe  v 
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ever,  an  infant  gives  his  note,  his  bond,  or  any  other  instrument, 
for  necessaries,  he  may  be  sued  upon  the  instrument,  but  the 
plaintiff  shall  recover  only  the  value  of  the  necessaries,  (e)  ^ 

Neither  can  an  infant  enter  into  contracts  of  business  and 

*  314    *  trade  ;  for  this  is  not  necessary,  and  might  expose  him  to 

the  misfortune  of  entering  upon  adult  life  with  the  burden 
of  bankruptcy  resting  upon  him.  (/)  But  if  he  uses,  as  necessaries 
for  himself  or  his  family,  the  goods  furnished  to  him  for  the 
purposes  of  trade,  he  is  so  far  liable,  (g')  This  liability  to  pay 
even  for  necessaries  seems  to  be  founded  only  on  his  actual 
necessities,  and  if  he  had  already  supplied  himself  with  sufficient 
clothing,  it  was  held  that  he  was  not  bound  to  pay  for  similar 
articles  subsequently  purchased,  although  they  might  be  suitable 
in  themselves,^  and  although  he  had  avoided  payment   for   the 

Birdsall,  1   Johns,  Cas.  127.     The  margi-  v.  Keighley,  2  Esp.   480 ;   Latt  v.  Booth, 

nal  note  to  this  case  erroneously  uses  the  .3  Car.  &  K.  292.      But  if  with  his  guar- 

word  void,  in  relation  to  such  bond ;   the  dian's  consent  he  is  carrying  on  a  certain 

court  said  it  was  only  voidable.  business,  it  has   been  held  that  he  might 

(e)  Earle  i;.  Reed,  10  Met  .iS?  ;  Dubose  bind  himself  to  pay  for  articles  suitable 
V,  Wheddon,  4  McCord,  221.  See  also  and  necessary  for  that  business.  Rundell 
Stone  V.  Uennison,  13  Pick.  1  ;  Breed  v.  o.  Keeler,  7  Watts,  237.  Sed  qiuere. 
Judd,  1  Gray,  455,  that  wherever  the  form  Although  an  infant  cannot  trade,  and 
of  an  infant's  contract  for  necessaries  is  would  not  be  bound  to  execute  any  con- 
such  that  the  consideration  is  open  to  tract  of  trade  he  may  have  entered  into, 
inquiry,  he  may  be  sued  upon  the  contract  yet  if  he  has  in  part  executed  such  con- 
itself.  And  in  Bradley  u,  Pratt,  23  Vt.  tract  himself  he  may  sue  the  adult  for 
378,  interest  was  allowed  on  a  promissory  non-performance  on  his  part,  and  this 
note  given  by  an  infant,  and  it  is  declared  while  he  is  yet  an  infant.  Warwick  v. 
that  there  is  no  general  rule  e.xempting  Bruce,  2  M.  &  Sel.  205,  As  to  bankruptcy 
infants  from  a  liability  to  pay  interest  on  of  an  infant  see  post.  Chapter  on  Bank- 
their  just  debts.  ruptcy  and  Insolvency  in  Third  Volume. 

(/')  Whittingham  v.  Hill,  Cro.  J.  494  ;  (?)  Tnrberville   v.  Whitehouse,  1  C.  & 

Why  wall  v.  Champion,  2  Stra.  1083 ;  Dilk  P.  94 ;  s.  o.  12  Price,  692. 

1  An  infant  "  ia  held  on  a  promise  implied  by  law,  and  not,  strictly  speaking,  on 
his  actual  promise.  The  law  implies  the  promise  to  pay  from  the  necessity  of  his 
situation,  ju.st  as  in  the  case  of  a  lunatic.  In  other  words,  he  is  liable  to  pay  only 
what  the  necessaries  were  reasonably  worth,  and  not  what  he  may  improvidently  have 
agreed  to  pay  for  them."     Trainer  v.  Trumbull,  141  Mass.  527.  53(1. 

It  seems,  therefore,  that  an  ai.tion  for  necessaries  should  properly  be  brought  on 
this  quasi  contractual  liability,  or  promise  implied  by  law,  rather  than  on  an  express 
promise  or  note  or  boiid.  See  cases  of  notes  in  note  (c ).  supra.  .  Also  Ayers  ".  Burns, 
87  Ind.  245.  In  In  re  Soltykoff,  ( 1891 ),  1  Q.  B.  413,  it  was  held  that  the'acceptance  of 
a  bill  of  exchange  is  not  binding  on  an  infant,  though  given  for  necessaries,  Lord 
Esher  saying :  ''lie  is  not  liable  upon  a  bill  of  exchange  or  promissory  note  under  any 
circumstances." 

But  as  no  injustice  is  thereby  done  to  the  infant,  recovery  is  generally,  though  not 
universally,  allowed  on  the  expres.s  contract  or  note  or  bond,  the  amount  of  the  recovery 
being  restricted  to  the  real  value  of  the  necessaries.  See  cases  in  note  (e),  supra. 
Also  Ray  v.  Tubbs,  50  Vt.  688  ;  Walter  )•.  Everard,  (1891 ),  2  Q.  B.  369.  In  the  latter 
case  it  was  held  that  an  infant  was  liable  on  a  bond  (without  penalty)  to  pay  £300 
for  instruction  as  an  apprentice. 

^  Foster  v.  Redgrave,  L.  R.  4  Ex.  35 ;  Barnes  i>.  Toye,  13  Q.  B.  D.  410;  Johnstone 
V  Maries,  19  (l  B.  D.  509  ;  McKanna  v.  Aierrv,  01  III  '177,  180  ;  Trainer  «.  Trumbull, 
141  Mass,  527,  530 ;  Decell  n.  Lewenthal,  57  Miss,  331  ;  Nichol  i'.  Steger,  6  Lea,  393. 

"  It  is  immaterial  whether  the  plaintiffs  did  or  did  not  know  of' the  existing  sup- 
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first  purchase  on  the  ground  of  his  infancy.  (A,)     As  he  cannot 
trade,  neither  can  he  subject  himself  to  the  incidents  of  trade,  as 
bankruptcy  or  insolvency,  (i)  nor  is  he  liable  as  a  partner  of  a 
mercantile  firm.  (7)1     Nor  can  he  be  sued  on  his  covenant 
as  an  *  apprentice,  (k)     Nor  is  his  contract  for  labor  and    *  315 


{h)  Burghart  v.  Angerstein,  6  C.  &  P. 
690. 

(i)  For  no  man  can  be  a  bankrupt  for 
debts  which  he  is  not  obliged  to  pay.  Rex 
V.  Cole,  1  Ld.  Raym.  443,  per  Holt,  C.  J. ; 
Ex  parte  Sydebotham,  1  Atk.  146;  Ex 
parte  Jones,  18  Ch.  D.  109.  —  And  a  com- 
mission of  bankruptcy  against  an  infant  is 
void,  and  not  merely  voidable.  Belton  v. 
Hodges,  9  Bing.  365  ,  (VBrien  v.  Currie, 
3  C.  &  P.  283.  This  is  the  English  rule; 
but  in  this  country  it  has  been  held  that 
an  infant  is  entitled  to  the  benefit  of  the 
bankrupt  law  of  the  United  States  of  1841, 
and  that  the  proceedings  might  be  in  his 
own  name.  In  re  Samuel  Book,  3  Mc- 
Lean, 317. 

(j)  If,  however,  an  infant  engages  in 
a  partnership,  he  must,  at  or  within  a 
reasonable  time  after  the  period  of  his 
coming  of  age,  notify  his  disaffirmance 
thereof ;  otherwise  he  will  be  deemed  to 
have  confirmed  it,  and  will  be  bound  by 
subsequent  contracts  made  on  the  credit 
of  the  partnership.  Goode  u.  Harrison,  5 
B.  &,  Aid.  147.  Bayley,  J.,  in  this  case, 
said  :  "  It  is  clear  that  an  infant  may  be 
in  partnership.  It  is  true  that  he  is  not 
liable  for  contracts  entered  into  during 
his  infancy ;  but  still,  he  may  be  a  part- 
ner. If  he  is  in  point  of  fact  a  partner 
during  his  infancy,  he  may,  when  he 
comes  of  age,  elect  if  he  will  continue 
that  partnership  or  not.  If  he  continues 
the  partnership,  he  will  then  be  liable  as 
a  partner ;  if  he  dissolves  the  partnership, 
and  if,  when  of  age,  he  takes  the  proper 
means  to  let  the  world  know  that  the 
partnership  is  dissolved,  then  he  will 
cease  to  be  a  partner.  But  the  founda- 
tion of  my  opinion  is   the  negligence  of 


Benuion  at  the  time  he  became  of  age. 
Suppose  an  infant  is  not  really  a  partner, 
and  that,  during  his  infancy,  he  never  iu 
fact  enters  into  any  joint  purchase,  but 
that  he  holds  out  to  different  people,  '  I 
am  a  partner  with  A,'  and  then  conies  of 
age.  Suppose  also  that  the  person  to 
whom  he  made  the  representation  fur- 
nishes A  with  goods,  A  representing  him- 
self to  be  a  partner  with  the  infant,  and 
the  latter  having  done  nothing  to  correct 
the  mistake  and  apprehension  in  the  mind 
of  the  seller  of  those  goods,  I  should  think, 
in  such  a  case  as  that,  the  infant,  the  per- 
son who,  when  he  was  an  infant,  had 
represented  himself  as  being  a  partner 
with  A,  would,  by  suffering  that  delusion 
to  continue  when  he  became  of  age,  and 
neglecting  to  set  the  matter  right,  be 
liable  to  all  those  persons  upon  whom  the 
delusion  operated.  That  is  the  iustice, 
and  as  it  seems  to  me,  the  law,  of  the 
case."  So  in  Miller  v.  Sims,  2  Hill  (S,  C), 
479,  it  was  held  that  an  infant  partner, 
who  afterwards  confirmed  the  contract  of 
partnership,  by  transacting  the  business 
and  receiving  the  profits,  became  thereby 
liable  on  all  the  previous  liabilities  of  the 
firm,  even  such  as  were  not  known  to  him. 
But  as  to  the  last  point,  see  contra,  Crab- 
tree  V.  May,  1  B.  Mon.  289.  See  also 
Adams  v.  Beall,  67  Md.  53  ;  Osburn  v. 
Farr,  42  Mich.  134  ;  Penn  v.  Whitehead, 
17  Gratt.  503;  Tobey  v.  Wood,  123  Mass. 
88. 

(k)  It  is  clear  that  an  infant  cannot  be 
sued  on  his  covenants  of  indenture  See 
Gylbert  v.  Fletcher,  Cro.  C.  179  ;  Jennins 
V.  Pitman,  Hutton,  63 ;  Lylly's  case,  7 
Mod.  15;  Whitley  y,  Loftus,  8  Mod.  190; 
Frazier  v.  Rowan,   2   Brevard,  47  ,    Mc- 


ply,  just  as  it  is  immaterial  whether  they  did  or  did  not  know  that  the  defendant  Avas 
a  minor."  Per  Lopes,  J.,  Barnes  v.  Toye,  13  Q  B  D.  410,  414.  And  see  Trainer  v. 
Trumbull,  supra. 

1  An  infant  cannot  be  held  personally  liable  on  the  contracts  of  a  partnership  of 
which  he  is  a  member.  Mason  v  Wright,  13  Met.  306  ;  Folds  v  Allardt,  35  Minn. 
488  ;  and  see  Kerr  ».  Bell,  44  Mo.  120.  And  he  may  avoid  his  contract  of  partnership 
while  still  an  iufant.  Shirk  v.  Shultz,  113  Ind.  571;  Adams  v.  Beall,  67  Md.  53. 
Contra  is  Dunton  o.  Brown,  31  Mich.  182.  But  it  is  held  that  if  an  infant  actually 
enters  into  partnership,  he  cannot  withdraw  a  share  of  the  partnership  property,  on  the 
insolvency  of  the  firm,  the  law  devoting  the  assets  of  the  firm  to  the  discharge  of  part- 
nership obligations.  Shirk  v.  Shultz,  supra ;  Bush  v.  Linthicum,  59  Md.  344  ;  Yates  v. 
Lyon,  61  N.  Y.  344.  So,  on  dissolution  of  the  partnership,  as  between  himself  and  his 
partners  an  infant  must  bear  his  share  of  the  loss  of  capital  actually  invested  in  the 
business.     Moley  v.  Brine,  120  Mass.  324.     But  see  Sparman  v.  Keim,  83  N.  Y.  245. 
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service  generally  binding.  ^  But  enlistments  in  the  navy,  though 
made  vrithout  the  consent  of  the  parent  or  guardian,  are  bind- 
ing, and  the  infant  cannot  avoid  them  ;  (m)  and  it  is  the  same  as 
to    the    army.  («)     Neither  can  he  avoid  a   contract  whereby  he 


Knight  11.  Hogg,  3  Brevard,  44 ,  Clark  v.  ture  executed  in  pursuance  of  such  statute 

Goddard,  39  Ala.  164.  —  But  if  the  infant  would  bind  all  the  parties  to  it,  and  the 

is  a  party  to  the  indenture,  or  his  consent  infant  could  not  dissolve  the  relation  thus 

is  expressed  in  it,  many  cases  have  held  created,  but  it  would  not  necessarily  fol- 

that  the  contract  of  apprenticeship  is  bind-  low  that  the  remedy  of  the  adult,  for  the 

ing  absolutely  upon  him,  and  that  he  can-  desertion  of  the  apprentice,  would  be  an 

not  dissolve  the  relation  thus  created.  See  action  against  him  on  his  covenants.     See 

Rex  u.  Great   Wigston,   3  B.   &  C.  484;  also  Harper  i;.  Gilbert,  5  Gush.  417. 
Walter  v.  Everard,  (1891),  2  Q.  B.  369.  (m)   Commonwealth   v.  Gamble,  11   S. 

—  And  a  right  of  action  necessarily   re-  &  II.   93;    Commonwealth  v.    Murray,  4 

suits   to  the  injured  party  for  a  breach  Binn.  487  ;    United  States  v.  Bainbridge, 

thereof.      Woodruff    v.    Logan,    1    Eng.  1  Mason,  71  ;   United  States  v.  Blakeney, 

(Ark.)  2T6.  — And  this,  because    it  was  3  Gratt.  405. 

said  that  such   contracts  must  be  for  the  (n)  The   statutes  of  the  United  States 

infant's  benefit,  and  therefore  he  should  provide  that   the   enlistment  of   a  minor 

not  avoid  them.     But  analogy  and  prin-  without   the    consent   of    his    parent    or 

ciple  would  seem  to  require  that,  indepen-  guardian    cannot    be    avoided.      But   no 

dent  of  any  statutory  provisions  regulating  person  under  the  age  of  eighteen  shall  be 

this  matter,  this  contract,  like  all  others,  mustered  into  the   United   States  service, 

should  be  voidable  at   his  election.     See  and  the  oath  of  enlistment  taken  by  the 

the  cases  cited  in  the  next  note.     Where  recruit  shall  be  conclusive  as  to  his  age. 

a  statute  allows  a  parent  to  bind  his  son  12  Stat,  at  Large,  339. 
as  an  apprentice,  undoubtedly  an  inden- 

1  Peters  v  Lord,  18  Conn.  337  ;  Moses  v.  Stevens,  2  Pick,  332 ;  Nickerson  v  Easton, 
12  Pick.  110,  Vent  v.  Osgood,  19  Pick.  572;  Francis  v.  Felmit,  4  Dev.  &B.  498; 
Thomas  v  Dike,  11  Vt.  273.  And  if  an  infant  avoids  such  a  contract  when  partly  per- 
formed, he  may  recover  on  a  quantum  meruit  for  the  labor  actually  performed  under  it. 
Ray  V  Haines,  52  111.  485  ;  Dallas  v.  Hollingsworth,  3  Ind.  537 ;  Van  Pelt  v.  Corwine, 
6  Ind.  363;  Judkins  o.  Walker,  17  Me.  38  ;  Vehue  v.  Pinkham,  60  Me.  142  ;  Gaffuey 
V  Hayden,  110  Mass.  137;  Lowe  w.  Sinklear,  27  Mo  308;  Danville  u.  Amoskeag  Mfg. 
Co.  62  N.  H.  133;  Medbury  v.  VVatrous,  7  Hill,  110  (overruling  the  contrary  cases  of 
Weeks  i\  Leighton,  5  N.  H.  343,  McCov  i>.  Hoffman,  8  Cow.  84) ;  Hoxie  u  .Lincoln, 
25  Vt.  206.     (.lompare  Spicer  v.  Earl,  41  Mich.  191. 

It  has  been  held  that  any  injury  the  adult  may  have  sustained  by  such  avoidance 
should  be  deducted.  Judkins  i>.  Walker,  17  Me. '38;  Moses  v.  Stevens,  2  Pick.  332; 
Lowe  /■.  Sinklear,  27  Mo.  308;  Thomas  v.  Dike,  11  Vt.  273  ;  Hoxie  v.  Lincoln,  25  Vt. 
206,  But  this  is  in  effect  allowinff  the  adult  a  cross  action  on  the  contract  against  the 
infant,  and  the  better  view  is  that  such  a  deduction  cannot  be  made.  Derocher  v  Con- 
tinental .Mills,  58  Me.  217  ;  Danville  o.  Amoskeat;  Mfg  Co.  62  N.  H.  133  ;  Whitmarsh 
...  Hall,  3  Denio,  375.     See  also  Shurtleff  !•.  iMiUanl,  12  R.  L  272. 

If  an  infant  has  been  fully  paid  for  his  services  in  money  or  necessaries,  he  has  no 
further  claim.  Waugh  y  Emerson,  79  Ala.  295  ,  Breed  v.  Judd,  1  Grav,  455  ;  Spicer 
V.  Earl,  41  Mich,  191 ;  Hagertv  r.  Nashua  Lock  Co,  62  N.  H.  576.  But  he  mav  recover 
the  value  of  his  services  without  deduction  if  he  has  received  property  other  than 
necessaries  in  payment  during  infancy.     Morse  i;  Ely,  154  Mass.  458. 

In  Spicer  v.  Earl  it  was  held  that"if  a  contract  of  service  was  apparently  fair  and 
reasonable  and  was  executed  on  both  sides,  the  infant  was  bound,  CooleyJ.,  saying, 
"  So  long  as  the  employer  who  is  acting  in  good  faith  is  not  notified  of  any  dissent,  he 
has  a  right  to  understand  that  his  responsibility  is  measured  by  his  agreement." 

In  Dubd  V.  Beaudry,  150  Mass  448,  an  iiifant  with  the  consent  of  his  mother 
agreed  to  work  for  a  creditor  of  his  deceased  father,  half  of  his  wages  to  be  applied  in 
payment  of  the  debt.  The  jury  found  that  the  agreement  was  "  not  so  unreasonable 
as  to  raise  any  suspicion  of  fraud,"  and  that  the  plaintiff  had  not  beeu  overreached. 
The  agreement  was  fully  executed,  but  it  was  held  that  the  infant  might  subsequently 
sue  for  the  value  of  his  services,  less  what  he  had  been  paid  in  cash, 
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undertakes  to  do  what  he  is  under  a  legal  obligation  to  do ;  as  a 
bond  executed  under  a  statute,  to  indemnify  a  town  for  the  sup- 
port of  an  illegitimate  child  ;  for  which  an  order  of  filiation  has 
been  made  upon  him.(o)  He  is  not  responsible  as  an 
innkeeper  for  *  losses  sustained  by  his  guests,  (p)  Nor  *316 
will  joining  her  husband  in  a  conveyance  bar  an  infant 
feme  covert  of  her  right  of  dower,  (j) 

It  may  be  added,  that  an  infant  may  be  an  attorney  or  agent  to 
execute  a  new  power,  or,  indeed,  to  perform  any  act  which  he 
has  physical  and  mental  capacity  to  perform,  (f) 


SECTION  IV. 

OF   THE   TOETS    OF   AN   INFANT. 

An  infant  is  protected  against  his  contracts,  but  not  against  his 
frauds  or  other  torts,  (s)  But  only  for  those  committed  by  himself, 
and  not  for  those  of  persons  representing  him,  as  he  cannot  have 
an  agent,  in  the  legal  sense  of  the  word,  (.ss)  His  promissory  note 
given  as  a  compensation  for  his  torts  is  not  binding,  {t)  If  such 
tort  or  fraud  consists  in  the  breach  of  his  contract,  then  he  is  not 
liable  therefor  in  an  action  sounding  in  tort,  because  this  would 
make  him  liable  for  his  contract  merely  by  a  change  in  the  form 


(o)  People  V.   Moores,   4   Denio,   518.  (q)  Cunningham   o.    Knight,    1    Barb. 

And  see   Stowers   v.  Hollis,   83  Ky   544.  399. 

So  where  a  father  entered  on  land  in  the  (r)  Sheldon  v.  Newton,  3  Ohio  St.  494; 

name  of  his  minor  son,  for  the  purpose  of  Thompson  r.  Lyon,  20  Mo.  155. 

defrauding  his  creditors,  and  afterwards  (s)  See  Stone  v.  Withipool,  Latch,  21  , 

sold  the  land,  which  his  son  by  his  direc-  Bullock  w.  Babcock,  3  Wend.  391  ;  Hanks 

tion  conveyed  by  his  own   deed,    during  v.  Deal,  3  McCord,  257 ;  Green  c.  Sperry, 

his  infancy,  to  the  purchaser,  it  was  held  16  Vt.  390;  Lewis  v.  Littlefield,   15  Me. 

that  such  deed  was   one  which   the  law  233;  Hartfield   v.  Roper,  21   Wend.  615, 

would  have  compelled  him  to  make,  and  620;  Brown  v.  Maxwell,  6  Hill  (N.  Y.), 

therefore  could  not  be  avoided  by  him  on  592,  594  ;  Homer  v.  Thwing,  3  Fick.  492  ; 

arriving  at  full  age.     Elliot  o.  Horn,  10  School  Dist.  y.  Bragdon,  3  Foster  (N.  H  ), 

Ala  348.     In  like  manner  equal  partition  516  ;  Walker  v.  Davis,  I  Gray,  506.     He 

of  lands  binds  an  infant.     Bavington   v.  is  even  liable  for  his  own  torts,  though 

Clark,  2  Penn.  St.  115;  Commonwealth  he   act   by  his  father's  command,   Hum- 

V.  Hantz,  id.  333.     The  binding  effect  of  phrey  v.  Douglass,  10  Vt.  71  ,  or  through 

proceedings  in  partition  in  Pennsylvania,  the   agency   of   a  third   person,  Sikes  u. 

where  a  purpart  is  accepted  by  the  guar-  Johnson,  16  Mass.  389. 

dian,   depends  upon   statutes.     Gilbach's  (ss)  Robbins  v.  Mount,  4  Rob.  553. 

appeal,  8  S.  &  R.  205.  (0  Hanks    v.    Deal,   3   McCord,   257  ; 

(p)  Holt,  C.  J.,  Williams  v.  Harrison,  Shaw  v.  Coffin,   58  Me.  254,  256;   contra 

Carth.   161  ;  Crosse  v.  Androes,   1    Roll.  Ray  o.  Tnbbs,  50  Vt.  688. 
Abr.  2,  D  pi.  3. 
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of  the  action,  which  the  law  does  not  permit.  (m)i  But  where 
the  tort,  though  connected  by  circumstances  with  the  contract, 
is  still  distinguishable  from  it,  there  he  is  liable.  As  if  he  hires 
a  horse  for  an  unnecessary  ride  he  is  not  liable  for  the  hire,  but 

if  in  the  course  of  the  ride  he  wilfully  abuses  and  injures 
*  317    the  *  horse,  he  is  liable  for  the  tort.  (/;)  ^     And  if  he  should 

sell  the  horse,  trover  would  lie,  nor  would  his  infancy  be 
a  good  defence.  Nor  need  this  tort  or  fraud  be  subsequent  to  the 
contract.  Thus,  in  the  case  of  a  bond  given  by  an  infant  and 
received  by  the  obligee  in  reliance  upon  his  false  and  fraudulent 
representations  of  his  being  of  full  age,  the  bond  cannot  be  enforced 
against  him.  (w)  But  as  soon  as  the  infant  makes  and  delivers 
it,  he  is  guilty  of  a  fraud,  for  which  an  action  may  at  once 
be  maintained  for  any  loss  sustained.  (.*■)     As  long  as  the  bond 


(m)  See  West  ■;.  Moore,  14  Vt.  447  , 
Browu  V.  Durham,  1  Root,  273  ;  and 
Morrill  r.  Aden,  19  Vt.  505,  that  infancy 
is  a  bar  to  an  action  founded  on  a  false 
and  fraudulent  warranty.  But  contra, 
Wnrd  y.  Vance,  1  Nott  &  McC.  197; 
Feisne  v.  Sutcliffe,  4  McCord,  387 ;  The 
People  i;.  Kendall,  25  Wend.  399  ;  Jen- 
nings V.  Rundall,  8  T.  R.  337  ;  Gilson  v. 
Spear,  38  Vt.  311. 

('•)  Campbell  u.  Stakes,  2  Wend.  137. 
And  so  he  will  be  liable  in  troyer  if  he 
drive  the  horse  further,  or  on  a  different 
route  from  that  for  which  he  has  en- 
gaged him.  Homer  v.  Thwiug,  3  Pick. 
492.  Approved  in  Green  v.  Sperry,  16 
Vt.  390  ;  Towne  v.  Wiley,  23  Vt.  353. 
And  see  Vasse  v.  Smith,  6  Cranch,  226. 
But  see  Witt  v.  Welsh,  6  Watts,  9  ;  Pen- 
rose r.  Curreu,  3  Rawle,  351  ;  1  Am.  Lead. 
Cas.  118,  119  (1st  ed.)  ;  10  Am.  Jur.  98  ; 
11  id.  69;  20  id.  264. 

(w)  Conroe  p.  Birdsall,  1  Johns.  Cas. 
127;  Brown  u.  McCune,  5  Sandf  224. 
Neither  will  his  warrant  of  attorney  to 
confess  judgment  bind  him,  and  the  court 
cannot  make  it  good,  although  there  be 
fraud  in  the  infant.  Saunderson  v.  Marr, 
1  H.  Bl.  75.  See  also  Burley  v.  Russell, 
10  N.  H.  184;  Stoolfoos  v.  Jenkins,  12 
S   &  H.  399. 

(t)  Fitts  V.  Hall,  9  N.  H.  441  (over- 
ruling Johnson  v.  Pie,  1  Lev.  169).  Com. 
Dig.  Action  on  the  Case  Jor  Deceit,  A.  10;  2 
Kent,  Com.  241,  n.  (c) ;  Reeves'  Dom. 
Rel.  259.  —  And  in  Wallace  v.  Morss,  5 


Hill  (N.  Y.),  391,  an  infant  who  had 
fraudulently  obtained  goods  upon  credit, 
not  intending  to  pay  for  them,  was  held 
lialile  in  an  action  for  the  tort.  But  see 
contra,  Brown  v.  McCune,  5  Sandf.  224  ; 
Price  V.  Hewett,  18  E.  L.  &  E.  522  ,  s.  c. 
8  Exch.  146.  The  case  of  Fitts  .•.  Hall, 
supra,  is  decidedly  condemned  in  1  Am. 
Lead.  Cas.  pp.  117,  118,  where  the  learned 
editors  say :  "  This  decision,  which  di- 
rectly overrules  Johnson  v.  Pie,  1  Lev. 
169,  is  clearly  unsound  ;  the  representa- 
tion by  itself  was  not  actionable,  for  it 
was  not  an  injury  ,  and  the  avoidance  of 
the  contract,  which  alone  made  it  so,  was 
the  exercise  of  a  perfect  legal  right  on 
the  part  of  the  infant."  In  the  case  re- 
ferred to,  Piirlcer,  C.  J.,  says  ,  "  But  John- 
son ('.  Pie,  1  Lev.  169.  was  'case,  for  that 
the  defendant  being  an  infant,  affirmed 
himself  to  be  of  full  age,  and  by  means 
thereof  the  plaintiff  lent  him  XlOO,  and  so 
he  had  cheated  the  plaintiff  by  this  false 
affirmation.'  After  verdict  for  the  plain- 
tiff, it  was  moved  in  arrest  of  judgment 
that  the  action  would  not  lie  for  this  false 
affirmation,  but  the  plaintiff  ought  to  have 
informed  himself  by  others.  '  Kelijiifje 
and  Wi/ndliam  held  that  the  action  did 
not  lie,  because  the  affirmation,  being  by 
an  inf.aiit,  was  void;  and  it  is  not  like  to 
tr('S|]ass,  felony,  &c.,  for  there  is  a  fact 
done.  Ttri/sflen  doubted,  for  that  infants 
are  cliargeable  for  trespasses.  Dyer,  105, 
and  so,  if  he  cheat  with  false  dice,  &c.' 
The  report  in  Levinz  states  that  the  case 


1  That  infancy  is  a  bar  to  an  action  for  false  and  fraudulent  representations  by  a 
vendor  or  pledger  as  to  his  ownership  of  property  sold  or  pledged,  see  Doran  o.  Smith. 
49  Vt.  353,  and  17  Am,  Law  Reg.  n  s.  42,  and  the  elaborate  note  of  E.  H.  Bennett 
in  the  latter,  at  p.  44.  —  K. 

''  But  not  for  a  failure  to  drive  the  horse  skilfully.  Eaton  u.  Hill,  50  N.  H. 
235.  —  K. 
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runs,  *  it  is  not  clear  that  he  will  not  pay  it ;  and  this  *  318 
uncertainty  should  perhaps  reduce  the  damages  to  a  nomi- 
nal amount.  But  when  he  refuses  to  pay,  and  avoids  the  ond, 
by  this  refusal  he  gives  no  new  cause  of  action,  but  now  in  the 
action  grounded  upon  the  original  tort,  full  damages  may  be  given. 
It  might  be  held,  however,  that  before  any  action  could  be  main- 
tained for  the  fraud  in  making  such  a  bond,  either  he  must  have 
refused  payment,  or  else  the  bond  should  be  returned  to  him ;  and 
then  the  plaintiff  would  be  entitled  to  recover  the  full  amount  of 
the  bond.  And  if  goods  were  sold  to  an  infant  in  reliance  upon 
his  fraudulent  representations  that  he  was  of  full  age,  the  seller 
may  reclaim  them,  certainly  on  his  refusal  to  pay,  if  not  before, 
on  the  ground  that  he  had  never  parted  with  his  property,  {y)  i 


was  adjourned  ;  but  in  a  note,  referring 
to  1  Keb.  905,  913,  it  is  stated  that  judg- 
ment was  arrested.  If  this  case  be  sound, 
the  present  action  cannot  be  sustained  on 
the  first  count.  Trom  a  reference  in  the 
margin,  it  seems  that  the  same  case  is 
reported,  1  Sid.  258.  Chief  Baron  Comi/ns, 
however,  who  is  himself  regarded  as  high 
authority,  seems  to  have  talcen  no  notice 
of  this  case  in  his  Digest,  '  Action  on  the 
case  for  Deceit,'  but  lays  down  the  rule 
that  '  if  a  man  affirms  himself  of  full 
age  when  he  is  an  infant,  and  thereby 
procures  money,  to  be  lent  to  him  upon 
mortgage,'  he  is  liable  for  the  deceit ;  for 
which  he  cites  1  Sid.  183;  Com.  Dig. 
Action,  &c.  A.  10.  We  are  of  opinion 
that  this  is  the  true  principle.  If  infancy 
is  not  permitted  to  protect  fraudulent 
acts,  and  infants  are  liable  in  actions  ex 
delicto,  whether  founded  on  positive 
wrongs,  or  constructive  torts,  or  frauds 
(2  Kent,  Com.  197),  as  for  slander  (Hods- 
man  V.  Grissel,  Noy,  129),  and  goods  con- 
verted (auth.  ante),  there  is  no  sound 
reason  that  occurs  to  us  why  an  infant 
should  not  be  chargeable  in  damages  for 
a  fraudulent  misrepresentation  whereby 
another  has  received  damage."  But  it  is 
believed  that  the  true  ground  of  the 
decision  in  Fitts  v.  Hall  was  mistaken  in 
the  Am,  Lead.  Cases,  the  learned  authors 
being  misled  perhaps  by  the  marginal 
note,  in  which  it  is  said  that  "  An  infant 
is  answerable  for  a  fraudulent  represen- 
tation and  deceit,  which  is  not  connected 
with  the  subject-matter  of  a  contract,  but 
by  which  the  other  party  is   induced    to 

1  In  accord  with  Fitts  v.  Hall,  9  N.  H.  441 ,  it  has  been  held  that  an  infant  is  liable 
in  tort  for  fraudulent  misrepresentations  as  to  his  age.  Rice  v.  Boyer,  108  Ind.  472; 
Ferguson  v.  Bobo,  54  Miss.  121,  129;  Yeager  v.  Knight,  60  Miss.  730;  Eclcstein  u. 
Frank,  1  Daly,  334.  And  see  McKamy  u.  Cooper,  81  Ga.  679.  A  contrary  decision 
is  Nash  v.  Jewett,  61  Vt.  501. 

In  Kansas  there  is  a  statutory  enactment  providing  that  an  infant  cannot  avoid 
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enter  into  one  with  him,  if  he  afterwards 
avoids  the  contract  bi/  reason  of  his  infancy." 
Such  may  have  been  the  case  before  the 
court;  but  the  principle  to  be  deduced 
from  the  decision  is,  that  a  fraudulent 
misrepresentation,  whereby  money  or 
goods  are  obtained  by  an  infant,  is  itself 
an  actionable  injury.  It  is  stated  in  Bac. 
Abr.  Infancy  ^-  Age  (I.),  3  ■  "If  an  infant 
without  any  contract  willfully  takes  away 
the  goods  of  another,  trover  lies  against 
him.  Also  it  is  said,  that  if  he  take  the 
goods  under  pretence  that  he  is  of  full 
age,  trover  lies,  because  it  is  a  wilful  and 
fraudulent  trespass."  So  an  infant  is 
liable  for  a  fraudulent  execution  of  a 
trust  confided  to  him.  Loop  v.  Loop.  1 
Vt.  177. 

(,!/)  Badger  v.  Phinney,  15  Mass.  359; 
Mills  V.  Graham,  4  B.  &  P.  140,  per  ilms 
field,  C.  J. ;  Furnes  v.  Smith,  1  Roll. 
Abr.  530,  C.  pi.  3.  It  has  been  suggested 
that  the  mere  silence  of  the  infant  as  to 
his  age,  knowing  that  the  other  party 
believed  him  an  adult,  would  be  a  suffi- 
cient ground  to  enable  the  other  party  to 
reclaim  the  goods  so  parted  with.  See 
20  Am.  Jur.  265.  But  in  Stikemau  v. 
Dawson,  1  De  Gex  &  S.  90,  it  was  held 
that  in  the  absence  of  any  positive  mis- 
representation, the  mere  omission  of  the 
infant  to  disclose  his  minority  was  not  a 
sufficient  fraud  to  invalidate  the  contract. 
So  his  note  is  voidable,  although  the  payee 
did  not  know  of  his  infancy,  and  although 
he  was  carrving  on  trade  as  an  adult. 
Van  Winkle 'y.  Ketcham,  3  Caines,  323. 
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If  he  allows  a  person  to  buy  his  property,  in  good  faith  on  the 
part  of  the  purchaser,  and  without  informing  the  purchaser  that 
he  is  an  infant,  it  has  been  intimated  that  he  cannot  recover  his 
property  from  the  purchaser.  (3)  The  reasons  for  this  view  are 
not  satisfactory,  and  the  doctrine  is  denied  in  another  case 

*  319    in  the  same  State,  (a)    *  When  goods  not  necessaries  are  sold 

to  an  infant,  without  fraudulent  representations  by  him, 
with  a  knowledge  by  the  seller  of  his  infancy,  and  the  infant 
refuses  to  pay  for  them,  and  also  refuses  to  return  the  goods, 
although  they  are  within  his  possession  and  control,  some  ques- 
tion exists  as  to  the  rights  of  the  seller.  Some  authorities  support 
the  doctrine  that  he  is  remediless,  regarding  the  incapacity  of 
the  infant  as  his  privilege  and  his  defence.  But  it  seems  unrea- 
sonable and  unjust  to  say  that  the  infant  may  refuse  to  pay  for 
the  goods,  without  affecting  the  validity  of  the  sale  to  him.  It 
should  seem  enough  if  the  infant  has  the  power  of  rescinding  the 
sale.  This  is  an  adequate  protection ;  and  if  the  goods  are  out 
of  his  possession  when  the  sale  is  rescinded,  the  seller  may  be 
wholly  without  remedy.  But  when  the  sale  is  rescinded,  the 
property  in  the  goods  should  revest  in  the  seller,  so  far,  at  least, 
that  if  he  finds  them  in  the  possession  of  the  infant,  he  may 
peaceably  retake  them  as  his  own.  And  if  he  demands  them, 
the  refusal  of  the  infant  to  deliver  them  would  seem  to  be  a  tort 
wholly  independent  of  the  contract,  on  which  trover  might   be 

maintained.       And    there    are    authorities    which    sustain 

*  320    this    view.  (&)     *At  all  events,  it  seems   to    be    admitted 

(z)  Hall  V.  Timmons,  2  Rich.  En  120.  (b)  Judge  Reeve   states   similar   views 

(a)  Norris  v.  Wait,  2   Rich.  Eq    14H.     in  his   woric   on  the  Domestic  Relations, 

And  see  Bnclian:in  v.  Hnbbard,  96  Ind.  I.    p.  244.     We  thinic  the  case  of   Vasse  v. 

contracts  made  with  one  who  from  the  infant's  misrepresentations,  or  from  his  having 
engaged  in  busines.s  as  an  adult,  had  gi>c«l  reason  to  believe  him  capable  of  contract- 
ing. Dillon  ..  Burnbam,  4.3  Kan.  77.  And  there  is  a  somewhat  similar  statute  in 
Iowa.     See  .Jaques  v.  Sax,  .39  la.  367 

Concealment  or  misrepresentation  of  his  age  will  not  estop  a  minor  either  in  law 
or  in  equity  from  avoiding  contracts  made  with  him  on  the  sujjpn.sitinu  that  he  was 
of  full  age.  Bartlett  v.  Wells,  1  B.  &  S.  836;  DeKo,,  v.  Foster,  12  C.  B.  n.  s.  272; 
Bateman  i>.  Kingston,  6  L.  R.  Ir.  328;  Sims  v.  Everhardt,  \tv>  U.  S.  300;  Wieland  i: 
Kobick,  110  111.  16  ;  (cf.  Davidson  v.  Young,  38  111.  145,  150) ;  Alvey  v.  Reed,  115  Ind. 
148  ;  Baker  w.  Stone,  136  JMass,  405  ;  Conrad  r.  Lane,  26  Minn.  389  ;  Brantley  v.  Wolf, 
60  Miss.  420;  Hurley  v.  Russell,  10  N.  H.  184;  Studwell  u.  Shaptor,  54  N.  Y.  249; 
Whitcomb  v.  .foslyn,  51  Vt,  79. 

In  a  few  cases,  liowever,  it  has  been  held  that  if  an  infant  entraps  an  adult  into 
buying  land  from  a  third  person,  to  which  the  infant  has  a  secret  title,  he  will  be 
estopped  from  asserting  it.  Fergnson  w.  Bobo,  54  Miss.  121  ;  Galbraith  v.  Lunsford, 
87  Tenn.  89.  See  .also  Telegraph  Co.  v.  Davenport,  97  U.  S.  369 ;  Bull  ,:.  Sevier,  88 
Ky.  515.  And  this  doctrine  is  defended  in  Bigelow  on  Estoppel  (5th  ed.),  p  606, 
as  avoidmg  the  circuity  of  allowing  a  recovery  by  the  infant  and  putting  the  adult 
to  a  cross-action  for  the  tortious  misrepresentation. 

_  If  an  adult  is  led  to  make  a  contract  with  an  infant  by  fraudulent  misrepresenta- 
tions of  his  age  by  the  infant,  the  adult  may  avoid  the  contract  on  the  ground  of 
fraud.     Lenipriere  v.  Lange,  12  Ch.  D.  675 
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that  if  the  infant  has  received  the  goods  and  paid  for  them,  he 
cannot  avoid  the  contract  and  recover  the  money  paid,  without 
redelivering  the  goods,  (c) 


♦SECTION  V.  ♦321 

OF   THE    EFFECT   OF   AN   INFANT'S   AVOIDANCE   OF  HIS  CONTRACT. 

Every  executory  contract  may  be  avoided  by  an  infant,  and  then 
the  adult  dealing  with  him  is  relieved  from  his  part  of  the  con- 
tract ;  as  if  the  contract  were  for  the  sale  of  a  horse,  by  the  infant, 
and  the  infant  refuses  to  deliver  the  horse,  the  adult  of  course 
may  refuse  to  pay  the  price.  But  if  it  be  executed  on  the  part 
of  the  adult,  —  as,  for  instance,  by  the  payment  in  advance  for 
the  horse,  —  and  the  infant  then  annuls  the  contract,  and  refuses 
to  deliver  the  horse,  the  rights  of  the  other  party  are  not  so  cer- 
tain, {d)  If,  previous  to  the  contract,  the  infant  fraudulently 
represented  himself  as  of  age,  we  have  seen  that  for  this  fraud 
he  may  be  answerable.  But,  if  there  were  no  such  representa- 
tions, it- is  not  certain  that  the  adult  party  has  any  remedy.  He 
cannot  bring  trover  for  the  horse,  for  it  was  never  his ;  nor  case, 
unless  he  can  found  his  action  upon  a  wrong  independent  of  the 
contract ;  we  should  say,  however,  he  can  now  recover  the  money 
on  the  ground  that  the  entire  avoidance  of  the  sale  has  left  the 
infant  in  possession  of  money  that  belongs  only  to  the  adult.  If 
the  infant  disaffirms  a  sale  that  he  has  made,  and  reclaims  the 

Smith,  6  Cranch,  226,  rests  upon   similar  the   infant    under    a  contract.  .  .  .  This 

principles.     There  the  defendant  received  court   has  already  stated   its  opinion   to 

goods    as    supercargo,    but    disposed    of  be,  that  an  infant  is  chargeable  with  a 

them  in  disobedience  to  the  orders  of  the  conversion,  although  it  be  of  goods  which 

owner  who  brought  trover.     The  defend-  came   lawfully  to  his  possession."     And 

ant  pleaded  and  proved  infancy,  and  the  see  Walker  v.  Davis,  1   Gray,  .'506.     We 

court   below    held    it   to   be   a   sufficient  think  that  Badger  v.  Phmney,  15   Mass. 

defence.     Marshall,   C.  J.,   in   delivering  359,  and  Fitts  v.  HaU,  9  N.  H.  441,  imply 

the  opinion  of  the  Supreme  Court,  said :  similar  principles. 

"This  court  is  of  opinion  that  infancy  is  (c)  Holmes   v.   Blogg,   8    .launt.  508; 

no  complete  bar  to  an  action  of   trover,  Bailey   v.  Bamberger,   U   B.  Mon.  113; 

although  the  goods  converted  be  in  his  Smith  «.  Evans,  5  Humph.  70;  Cummm-s 

possession,  in   virtue  of   a  previous  con-  v.  Powell,  8  Tex.  80.     And  see  Harney  v. 

tract.    The  conversion  is  still  in  its  nature  Owen,  4  Blackf^  337  ;  Weeks  v.  Leighton 

a  tort ;  it  is  not  an  act  of  omission,  but  of  .5  N.  H.  343 ;  Medbury  v.  Watrous,  7  Hill 

commission,  and  is  within  that  class  of  (N.  Y),  110.  j   ^  a   v  tj   qaq  . 

offences  for  which  infancy  cannot  afford  (d)  See  Shaw  v.  Boyd,  5  S-  &  R.  309 

protection.  .  .  .   This    instruction   of   the  Crymes   „.   Dijy    1    Bailey,   320      Jones 

court  (below)  must  have  been  founded  on  v.  Todd,  2  J.  J.  Marsh.  361,  20  Am.  Jur. 

the  opinion   that  infancy  is  a  bar  to  an  260. 
action  of  trover  for  goods  committed  to 
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property  he  sold,  it  seems  now  quite  well  settled  that  he  must 
return  the  purchase-money,  (e)  ^ 

(«)  Badger  v.  Phinney,  15  Mass.  363;  paid,    the    infant    cannot    avoid    his    in- 

Hubbard    v-    Cummiugs,    1    Greenl.    13 ;  dorsement,    because     he    cannot    restore 

Smith  V.  Evans,  5  Humph.  70 ;    Farr   v.  tlie   maimer   of    the   bill    or   note    to   the 

Sumner,  12  Vt.  28.     See  also  Taft  &  Cii.  same   condition    as    before.      See    Dulty 

V    Pike,   14  Vt.  405;   Carr  c.  C'lough,  2G  v.    Brownfield,    1    Barr,    497;     Willis    l\ 

N.   H.  280;    Heath   v.   West,  28  id.  101.  Twambly,  13  Mass.  204;   Nightingale  v. 

So  if  the  indorsee  of  an  infant  payee  is  Withington,  15  Mass.  272. 

'  It  is  generally  admitted  that  an  infant  may  avoid  his  contract,  though  executed 
or  partly  executed,  and  recover  what  he  has  given.  On  principle  there  should  be  no 
difference  whether  the  infant  has  given  and  seeks  to  recover  money  or  goods,  or 
whether  the  money  was  paid  in  advance  or  not.  An  early  dictum  of  Lord  Mansfield 
has,  however,  led  to  some  confusion  in  the  law  as  to  recovering  money.  In  Earl  of 
Buckinghamshire  v.  Drury,  2  Eden,  60,  72,  he  is  reported  as  saying :  "  If  an  infant 
pays  money  with  his  own  hand,  without  a  valuable  consideration  for  it,  he  cannot  get 
it  back  again."  This  was  approved  and  followed  in  Holmes  v.  Blogg,  8  Taunt.  508  ; 
s  c.  2  Moure,  552;  Wilson  v.  Kearse,  Peake  Add.  Cas.  196,  and  Ex  parte  Taylor,  8 
])eG.  M.  &  G.  254.  But  inconsistent  decisions  were  made  in  Corjje  v.  Dverton,  10 
Bing  252,  and  in  Everett  v.  Wilkins,  29  L.  T.  846.  In  this  country  al.so  the  later  cases 
allow  recovery  of  money  paid  by  an  infant,  whether  paid  as  an  advance,  as  a  gift,  or  in 
present  exchange  for  goods,  at  least  If  the  goods  are  returned.  Kobinson  v.  AVeeks,  56 
Me.  102;  Holt  o.  Holt,  59  Me.  464;  McCarthy  u.  Henderson,  138  Mass.  310;  Ruchizky 
V.  Dellaven,  97  Pa.  202  ;  Shnrtleff  v.  Millard,  12  R.  I.  272,  and  cases  cited  below. 

There  is  much  conflict  of  authority  as  to  how  far  it  is  necessary  f(.ir  an  infant  on 
avoiding  a  contract  to  return  \vliat  he  has  received  under  it  as  a  condition  of  recovering 
what  he  lias  given. 

It  has  been  hehl  that  an  infant  cannot  recover  what  he  has  given  or  paid  without 
restoring  or  offering  to  restore  what  he  has  received,  in  Bailey  «-  Bamberger,  U  B 
Mon.  113,  115;  Bartliolomew  v.  Einnemore,  17  Barb.  428;  Crummey  v.  Mills,  40 
Hun,  370  (cf.  Green  c.  Green,  69  N.  Y.  553);  Kilgore  v.  Jordan,  17  Tex.  341  ; 
Bingham  v.  Barley,  55  Tex.  281  ;  Taft  v.  Pike,  14  Vt.  403  (cf.  Price  v.  Furman,  27 
Vt.  268;  Whitcomb  v.  Joslyn,  51  Vt.  79).  And  if  what  he  has  received  cannot  be 
restored,  or  can  only  be  restored  in  part  or  in  an  imperfect  condition,  he  can  only 
recover  what  he  has  paid  or  given  subject  to  a  deduction  of  the  value  of  what  he  has 
received  and  dues  not  restore.  Heath  v.  Stevens,  48  N.  H.  251  ,  Kimball  v.  Bruce,  58 
N.  H.  327  ;  Hall  v.  Bntterfield.  59  N.  H.  354  ;  Bartlett  r.  Bailey,  59  X  H.  408;  City 
Savings  Bank  v.  Whittle,  63  N.  H.  5s7.  But  these  decisions  are  not  generally  accepted 
to  tlicir  full  extent.  And  if  an  infant  has  lost,  wasted,  or  destroyed  what  he  received, 
he  is  usually  allowed  to  recover  what  he  gave  without  deduction.  Manning  v.  Clarkson, 
26  Ala.  446  ;  St,  Louis  &c.  Ry.  v.  lliggins,  44  Ark.  293  ;  Corey  v.  Burton,  32  Mich  30; 
Miller  v.  Smith,  26  Minn.  248;  Craig  /■.  \'an  Bebber,  100  Mo.  584  ;  Green  v.  Green,  69 
N  Y.  553;  Lemmon  v.  Becman,  45  (Jhio  St  505;  Shurtleff  v.  .Millard,  12  R.  I.  272; 
Price  V.  Furman,  27  \'t.  268  ;  Whitcomb  u,  .luslvn,  5!  Vt  79  ;  Mustard  r.  Wohlford's 
Heirs,  15  Gratt.  329,  340;  Gillespie  c.  Bailcv,  12  W.  Va.  70,  92. 

Indeed,  if,  as  is  generally  admitted,  an  infant's  disaffirmance  of  his  contract  makes 
it  void,  it  is  difficult  to  resist  the  conclusion  that  he  mav  alwavs  recover  what  he  has 
given  witliout  returning  or  tendering  what  he  has  received,  even  though  it  is  within 
his  power  to  do  so.  And  this  is  supported  by  much  authority.  Eureka  Co.  v. 
Edwards,  71  Ala.  248,  256;  Stull  v.  Harris,  51  Ark.  294;  Shuford  c.  Alexander  74 
Ga.  293;  White  r.  Branch,  51  Ind.  210;  Clark  v.  Van  Court,  100  Ind  113;  Shirk  v. 
Shultz,  113  Ind.  571 ;  Chandler  ;;.  Simmons,  97  Mass.  508,  514  ;  Walsh  v.  Yunng,  110 
Mass.^  396.  The  adult  has  then  a  right  to  demand  the  return  of  what  he  gave,  if  it  is 
still  in  the  possession  of  the  infant,  and  may  recover  in  trover  or  other  appropriate 
action.  Stull  v.  Harris,  51  Ark.  294;  Strain  v.  Wright,  7  Ga  568;  Carpenter  v. 
('arpenter,  45  Ind.  142;  Shirk  v.  Shultz,  113  Ind.  571  ;  Walker  v.  Davis,  1  Gray  506; 
Fitts  u.  Hall,  9  N.  H.  441  ;  Heath  u.  West,  28  N.  H.  101 ;  Skinner  v.  JNlaxwell,  66  N. 
C.  45 ,  Nichol  V.  Steger,  6  Lea,  393  ;  Mustard  v.  Wohlford's  Heirs,  15  (.iratt.  329,  340. 

But  if  It  is  no  longer  in  the  infant's  possession,  the  adult  is  without  remedy.     St. 
Louis  &c.  Ry.  c.  Higgins,  44  Ark.  293 ;  Dill  v.  Bowen,  54  Ind.  204  ;  Vallaudingham  v. 
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If,  during  infancy,  he  has  destroyed  or  parted  with  the  property 
he  purchased  before  a  demand  was  made  upon  him  for  it  sub- 
sequently to  his  disaffirmance,  the  seller,  as  we  have  said, 
may  be  remediless ;  unless  he  does  this  in  such  a  way,  or 
*  under  such  circumstances,  as  to  amount  to  a  tort ;  but  if  *  322 
he  destroys  or  disposes  of  the  property  after  coming  of  age, 
this  must  be  regarded  as  a  confirmation  of  the  contract.  (/)  And 
it  has  been  held  that  an  infant  can  rescind  his  purchase  and 
recover  the  price  he  paid,  only  when  he  is  ready  to  return  the 
thing  purchased ;  nor  do  we  think  the  rule  would  be  unjust  to 
the  infant  if  it  did  not  permit  him  to  rescind  his  purchase,  unless 
he  was  both  willing  and  able  to  return  the  thing  purchased  in 
substantially  as  good  a  condition  as  when  he  purchased  it.  {ff) 

If  an  infant  advances  money  on  a  voidable  contract  which  he 
afterwards  rescinds,  he  cannot  recover  this  money  back,  because 
it  is  lost  to  him  by  his  own  act,  and  the  privilege  of  infancy  does 
not  extend  so  far  as  to  restore  this  money  unless  it  was  obtained 
from  him  by  fraud.  ^  Whether  an  infant  who  has  engaged  to  labor 
for  a  certain  period,  and,  after  some  part  of  the  work  is  performed, 
rescinds  the  contract,  can  recover  for  the  work  he  has  done,  has 
been  differently  decided,  (^r)  The  principle  upon  which  the  rule 
is  founded  that  forbids  the  infant's  recovery  of  money  advanced  by 
him  on  a  contract  which  he  has  rescinded,  would  appear  to  lead 
to  the  conclusion  that  he  could  not  recover  for  the  work  he  had 
done  ;  but  the  weight  of  authority  seems  to  be  the  other  way.  As 
to  the  time  of  an  infant's  disaffirmance  of  his  contract,  it  may  be 
said,  in  general,  that  he  cannot  avoid  a  sale  of  lands,  conclusively, 
until  of  full  age,  Qi)  although  he  may  enter  while  under  age,  and 
take  and  hold  the  profits,  {i)     The  disaffirmance  may  be  by  any 

(/■)  Cheshire    v.   Barrett,   4   McCord,  (A)  Stafford    v.  Roof,   9   Cowen,  626; 

241 ;  Deason  v.  Boyd,  1  Dana,  45;  Law-  Bool  v.  Mix,  17  Wend-  120;  Matthewsou 

son  v.  Loveioy,  8  Greenl.  405.  v.  Johnson,  1  Hoff.  Ch.  560;  Shipman  v. 

(ff)  Riley  v.   Mallory,  33  Conn,   201.  Horton,    17    Conn.   481;    Cummings    v. 

See  also   Bryant   v.   Pottinger,    6   Bush,  Powell,  8  Tex.  80.     See  also  an(e,  p.  *  294, 

473;   Kerr  r.  BeU,  44  Mo.  120;  Middle-  note  (j). 

ton  V.  Hoge,  5  Bush,  478  (0  Stafford  c.  Roof,  9  Cowen,  626. 

(g)  See  note  (I),  supra,  p.  *315. 

Johnson,  85' Ky.  288  ;  Bartlett  v.  Drake,  100  Mass.  176 ;  Corey  v.  Burton,  32  Mich  30; 
Dawson  v.  Helmes,  30  Minn.  107,  113;  Green  v.  Green,  69  N,  Y.  553. 

It  is  frequently  laid  down  that  if  an  infant  goes  into  equity  to  avoid  a  transaction, 
he  will  be  granted  relief  only  on  the  condition  of  restoring  what  he  has  received  or  its 
value.  Eureka  Co.  r.  Edwards,  71  Ala.  248,  256  ;  Bozeman  v.  Browning,  31  Ark.  364 ; 
Bryant  v  Pottinger,  6  Bush,  473 ;  HiUver  v.  Bennett,  3  Edw.  Ch.  222,  225 ;  Folts  o. 
Ferguson  77  Tex.  301.  But  the  prevailing  view  is  that  this  rule  does  not  apply  when 
the  infant  no  longer  has  the  consideration.  Eureka  Co,  v.  Edwards  71  Ala.  248; 
Stull  V.  Harris,  51  Ark.  294;  Reynolds  v.  McCurry,  100  IlL  356;  Brandon j).  Brown, 
106  111.  519;  Brantley  v.  Wolf,  60  Miss.  420;  Bedinger  v.  Wharton,  2/  Gratt.  85/. 

1  This  is  probably  not  law.     See  note  1,  supra. 
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appropriate  legal  process,  or  by  any  act  on  his  part  showing  con- 
clusively his  purpose  of  annulling  the  sale.  Contracts  which 
relate  only  to  the  person  or  to  personal  property  may  be  avoided 
at  any  time,  and  by  any  act  clearly  manifesting  this  purpose.  (/) 
Thus  he  may  avoid  a  sale,  and  his  guardian  may  bring  trover  for 
the  chattel  sold  (k)  And  this  right  may  be  exercised  against 
all  equities  of  purchasers  from  the  grantee,  or  other  persons.  (/) 

An  infant  stands  on  the  same  footing  as  an  adult,  in  respect  to 
his  rights  to  reclaim  money  on  a  failure  of  consideration,  or  because 
obtained  by  fraud,  or  to  rescind  contracts  for  good  cause. 


*323  *  SECTION  VI. 

OF    RATIFICATION. 

As  the  liability  of  the  infant  is  defeated  by  the  law,  for  his 
protection,  therefoire,  as  we  have  already  seen,  when  he  is  of  full 
age,  he  may,  if  he  pleases,  confirm  and  ratify  a  contract  entered 
into  by  him  during  infancy,  and  this  he  may  do  by  parol.  (?)i) 
But,  for  this  ratification,  a  mere  acknowledgment  that  the  debt 
existed,  or  that  the  contract  was  made,  is  not  enough,  (w)  By 
a  well-recognized  distinction,  while  the  deed  of  an  infant  cannot 
be  avoided  except  by  some  act  of  equal  force  with  the  deed,  acts 
insufficient  to  avoid  a  deed  may  suffice  to  affirm  or  ratify  it.  (nn) 
It  need  not  be  a  precise  and  formal  promise ;  but  it  must  be  a 

(/)  See  SHpra,  note  (A).     Fot  a  dictum  charged  thereby.    And  any  written  instru- 

to  the  contrary,  see  Boody  v.  McKenney,  ment  signed  by  the  party,   which  in  an 

23  Me.   .517.      See   also  Farr   i/.  Sumner,  adult  would  be  an  adoption  or  ratification 

12  Vt.  28.  of  an  act  done  by  one  acting  as  agent, 

(k)  See  cases  supra,  and   Shipman  i>.  was   held   sufficient,     Harris   v.    Wall,   1 

Horton,  17  CNiun.  481 ;  Carr  v.  Clough,  6  Exch.  122  ;  Hartley  u.  Wharton,  11  A.  & 

Foster  (N.  H.),  280.     See  also  Cummings  E.  934.     But  see  Mawson  v.  Blaue,  10  Ex 

u.  Powell,  8  Tex.  80.  206  ;  26  E.  L.  &  E.   560.     See  also  Rowe 

(/)   Harrod    v.    Myers,    21    Ark.  592  ;  u.  Hopwood,  L.  R.  4  Q.  B.  1  ;   Maccord  v. 

Ploward     u.    Simpki'us,     70     Ga.      322 ;  Osborne,  1  C.  P.   D.   568.     [The  Infants' 

Buchanan  v.  Hubbard,  96  Ind.  1  ;  Jenkins  Relief  Act,  37  &38  Victoria,  c.  62,  §§  1,2, 

V.   Jenkins,  12   la.     195,   200;    Myers   u.  now  provides  that    contracts  of   infants. 

Sanders,  7  Dana,  506 ;  I-Iill  v.  Anderson,  except   for    necessaries,    and    except    as 

5Sm.  &M.  216;  Vallaijilingham  f.  John-  specially  provided   by  enabling   statutes, 

sou,  85    Ky.    288;    Brantley   v.  Wolf,  60  shall  be  void  and  incapable  of  ratification.] 
Miss.420;'McMorris  W.Webb,  17  S.C.  558;  (n)  Kobbins  i:  Eaton,   10  N.  H.  561  ; 

Mustard   v.  Wohlford's    Heirs,  15  Graft.  Thrupp    n.   Fielder,    2   Esp.   628;    Ordi- 

329.  nary  v.  Wherry,    1    Bailey,   28  ;   Benham 

(m)  In  England,  after  Stat- 9  Geo.  IV.  v     Bishop,   9    Conn.   330;   Alexander   v. 
c.  14,  §  5,  it   became  necessary  that  the  Hutcheson,   2  Hawks,  535;  Ford  u.  Phil- 
new  promi.se  or  ratification   should  be  in  lips,  1  Pick,  203. 
writing,  and  signed  by  the  party  to  be  (mi)  Irvine  u.  Irvine,  9  WaU.  617. 
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direct  and  express  confirmation,  and  suhstantially  (though  it  need 
not  be  inform)  a  promise  to  pay  the  debt  or  fulfil  the  con- 
tract, (o)     It  must  be  made  with  the  deliberate  *  purpose    *  324 
of  assuming  a  liability  from  which  he  knows  that  he  is 
discharged  by  law,  and  under  no  compulsion ;  (p)  ^  and  to  the  party 


(o)  See  Goodsell  v.  Myers,  3  Wend. 
479  ;  Rogers  v.  Hurd,  4  Day,  57  ;  Wilcox 
r.  Roath,  12  Conn.  550 ;  Bennett  v.  Collins, 
52  Conn.  1  ;  Hale  v.  Gerrish,  8  N.  H.  374 ; 
Bigelow  V.  Grannia,  2  Hill  (N.  Y.),  120; 
Willard  t'.  Hewlett,  19  Wend.  301  ;  Em- 
mons V.  Murray,  16  N.  H.  385  ;  Hatch  v. 
Hatch's  Est.  60  Vt.  160.  The  cases  are 
well  collected  in  18  Am.  St.  Rep.  709  : 
"  No  particular  words  seem  necessary  to 
a  ratification,  and  provided  they  import 
a  recognition  and  confirmation  of  his 
promise,  they  need  not  be  a  direct  promise 
to  pay.  Whitney  v.  Dutch,  14  Mass.  460, 
Parker,  C.  J. ;  Hale  v.  Gerrish,  8  N.  H. 
376  ;  as  '  I  have  not  the  money  now,  but 
when  I  return  from  my  voyage  I  will 
settle  with  you ; '  and  '  I  owe  you,  and 
will  pay  you  when  I  return,'  have  been 
held  a  suflicient  ratification.  Martin  v. 
Mayo,  10  Mass.  137  ;  also  these  words,  'I 
will  pay  it  (the  note)  as  soon  as  I  can 
make  it,  but  not  this  year.  I  understand 
the  holder  is  about  to  sue  it,  but  she  had 
better  not.'  Bobo  v.  Hansel,  2  Bailey,  114. 
So  a  promise  to  endeavor  to  procure  the 
money  and  send  it  to  the  creditor  is  suf- 
ficient. Whitney  v.  Dutch,  15  Mass.  457; 
and  where  a  minor  after  coming  of  age 
wrote  to  the  plaintiff,  '  I  am  sorry  to  give 
you  so  much  trouble  in  calling,  but  1  am 
not  prepared  for  you,  but  will  without 
neglect  remit  you  in  a  short  time,'  this 
was  held  a  sufficient  ratification.  Hartley 
V.  Wharton,  11  A.  &  E.  934.  See  also 
Harris  v.  Wall,  1  Exch.  128,  where  it  is 
said,  that  any  written  instrument  signed 
by  the  infant,  which  in  the  case  of  adults 
would  have  amounted  to  the  adoption  of 
the  act  of  a  party  acting  as  agent,  will,  in 
the  case  of  an  infant  who  has  attained  his 
majority,  amount  to  a  ratification.  A 
declaration  of  an  intention  to  pay  a  note, 
and  authorizing  an  agent  to  take  it  up, 
has  been  held  a  good  ratification,  although 
the  agent  had  done  nothing  about  it. 
Orvis  V.  Kimball,  3  N.  H.  314 ;  see  further, 
Best  V.  Givens,  3  B.  Mon.  72;  Taft  v. 
Sergeant,  18  Barb.  320.  On  the  other 
hand,  an  admission  by  an  infant  that  he 
owed  the  debt,  and  that  the  adult  would 


get  his  pay,  but  at  the  same  time  refusing 
to  give  his  note,  was  considered  no  ratifi- 
cation of  the  original  promise.  Hale  v. 
Gerrish,  8  N,  H.  374 ;  and  so  these  words, 
'  I  owe  the  plaintiff,  but  am  unable  to  pay 
him,  but  will  endeavor  to  get  my  brother 
bound  with  me.'  Ford  v.  Phillips,  1  Pick. 
202  ;  likewise  the  language,  '  I  consider 
your  claim  as  worthy  my  attention,  but 
not  my  first  attention,'  adding  he  would 
soon  give  it  the  attention  due  it.  Wilcox 
V.  Roath,  12  Conn.  550.  And  see  Dunlap 
I'.  Hales,  2  Jones  (N.  C),  381 ;  and  where 
a  minor  gave  his  note,  a  part  of  which  he 
subsequently  paid,  -and  in  his  will  made 
after  attaining  majority,  directed  the  pay- 
ment of  his  just  debts,  this  was  held  no 
ratification  as  to  the  residue  of  the  note. 
Smith  V.  Mayo,  9  Mass.  62 ;  but  see 
Wright  V.  Steele,  2  N.  H.  51 ;  20  Am. 
Jur.  269  ;  Merchants  v.  Grant,  2  Edw.  Ch. 
544.  And  where  a  minor  received  money, 
which  he  promised  in  writing  to  pay  to 
another  when  requested,  and  on  being 
applied  to,  said  it  was  not  convenient  to 
pay  then,  but  expressed  an  intention  to  do 
so  on  his  arrival  at  Honduras ;  this  was 
held  no  ratification  of  his  promise  to 
repay,  however  otherwise  he  might  have 
been  liable.  Jackson  v.  Mayo,  11  Mass. 
147.  Neither  is  a  submission  to  arbitra- 
tion, whether  he  is  liable  or  not,  on  his 
note,  a  ratification.  Benham  v.  Bishop,  9 
Conn.  330;  nor  is  a  partial  payment  any 
ratification  of  the  remainder,  Thrupp  u. 
Eielder,  2  Esp.  628  :  Robbins  v.  Eaton,  10 
N.  H.  561  ;  Hinely  v.  Margaritz,  3  Barr, 
428.  If  the  ratification  is  conditional,  as, 
to  pay  when  able,  the  plaintiff  must  show 
the  happening  of  the  contingency,  but 
not  that  the  defendant  could  pay  without 
inconvenience.  Thompson  v.  Lay,  4  Pick. 
48;  Cole  v.  Saxby,  3  Esp.  159.  See  also 
Davis  V.  Smith,  4  Esp.  36;  Besford  v. 
Saunders,  2  H.  Bl.  116;  Martin  v.  Mayo, 
10  Mass.  141  n.  (c) ;  Everson  v.  Carpenter, 
17  Wend.  419. 

(p)  Ford  !).  Phillips,  1  Pick.  202; 
Smith  V.  Mayo,  9  Mass.  64;  Curtin  v. 
Patton,  11  S  &R.307;  Harmer  i'.  Killing, 
5  Esp.  102;  Brooke  v.   Gaily,  2  Atk.  34  ; 


1  It  has  been  held,  however,  in  some  cases,  that  knowledge  of  the  legal  validity  of 
the  defence  of  infancy  is  not  necessary  to  make  a  ratification  binding.  Clark  v  Van 
Court,  100  Ind,  113  ;  Ring  v.  Jamison,  66  Mo.  424  ;  Anderson  «.  Soward,  40  Ohio  St 
325. 
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himself  or  his  agent,  (q)  It  may  be  conditional,  and  in  that  case 
the  party  relying  upon  it  must  show  that  the  condition  has  been 
fulfilled.  (?■)  But  it  seems  to  be  now  settled  that  a  ratification 
will  not  maintain  an  action  brought  before  such  ratification,  (s)  ^ 

The  mere  fact  that  an  infant  does  not  disaffirm  a  contract  after 
he  is  of  full  age  is  not,  necessarily,  of  itself  a  confirma- 
*325  tion,  (t)  *but  this  fact  may  be  made  significant  by  circum- 
stances ;  thus,  if  coupled  with  a  continued  possession  and 
use  of  the  property,  or  a  refusal  to  redeliver  the  same,  and  an 
assertion  of  ownership,  it  may  frequently  raise,  by  implication  of 
law,  such  confirmation,  and  a  promise  to  pay  for  the  proj)grty, 
especially  if  either  this  intention  and  promise  to  pay  must  be 
presumed,  or  else  a  fraud.  Indeed  any  act  of  ownership,  after 
full  age,  should  have  this  effect;  but  it  must  be  unequivocal. 

The  purchases  of  an  infant  may  be  far  more  easily  ratified  than 
his  conveyances  of  real  estate.  To  affirm  the  latter  some  positive 
act  seems  to  be  necessary,  and  mere  acquiescence,  or  failure  to 
disaffirm,  although  continued  beyond  a  reasonable  time,  has  been 
adjudged  not  sufficient  to  bind  the  minor,  (u)     But  it  is  held  in 

Hinely  v.  Margaritz,  3  Barr,  428 ;  Sims  v.  539,  an  infant  conveyed  land  to  A,  in  fee 

Everhardt,  102  U.  S.  300,  312  ;  Chandler  in  the  military  tract,"  in  1784.    Afterwards 

V.  Simmons,  97  Mass.  508,  512;  Turner  v.  in  1796,  and  ten  years  after  he  became  of 

Gaither,  83  >f.  C.  357,  363.  age,  he  conveyed  the  same  premises  to  B. 

(?)  Goodsell  V.  Myers,  3  Wend.  479  ;  A  claimed  that   the  first   deed   was  only 

Bigelow  u.   Grannis,  2  Hill  (N.  Y.),  120;  voidable,   and   not   void,   and   that  there 

Hoit  V.  Underhill,  9  N.  H.  439.  had  been  an   acquiescence  for  so  long  a 

(r)  Thompson  v.  Lay,  4  Pick.  48  ;  Cole  time  after  the  infant  arrived  at  full  age, 

V.  Saxby,  3  Esp.  159.     See  also  ])ayis  v.  that  it  amounted  to  a  confirmation  of  the 

Smith,  4  Esp.  36;  Besford  v  Saunders,  first   conveyance,  before  the   second  was 

2  H.  Bl.   116;  Everson  v.    Carpenter,  17  executed.     But  the  court  held  otherwise. 

Wend.  419.  ,So  in  Jackson  ».  Burchin,  14  .Johns   124 

(s)  Thornton  y.  Illingworth,  2  B.  &  C.  an  infant,  in  1784,  and  while  betweeii 
824;  Ford  v.  Phillips,  1  Pick.  |202  ;  Free-  nineteen  and  twenty  years  of  age  eon- 
man  ».  Nichols,  138  Mass.  313;  Hyer  v.  veyed  wild  and  unoccupied  land  in  fee 
Hyatt,  3  Cranch,  C,  C.  276;  Thing  v.  and  in  1795  executed  another  conveyance 
Libbey,  16  Me.  55  ;  Merriam  v.  Wilkius,  of  the  same  premises  not  having  in  the 
^,^-  ^■,''32  (overruling  the  earlier  case  mean  time  after  his  arrival  at  full  aee 
of  Wright  V  Steele,  2  S.  H.  51 ) ;  Hale  v.  made  any  entry  on  the  premises.  It  wis 
Gerrish,  8  N.  H.  374 ,  Goodridge  ..  Ross,  also  proved  that  the  infant,  after  he  came 

7,f '-n         .<-■        .    .     T^  u,-     >   „r.  ,  °^  "S'''  ^'^^  "'^'^"'^  '°  others  that  he  had 

(/)  Bennett  s  note  to  Dublm  k  Wick-  sold  his  land  to  [the  first  grantee!      The 

low  Railway  Co.  v.  Black,  16   E.  L.  &  E.  defendant  also  ofered  to   prove  that  the 

558      But  see ;ios(,  notes  (»)  and  (y).     As  infant,  after   he' became  of   full   ag-e    de- 

to  the  necessity  for  a  positive  act  of  con-  clined  to  sell  the  premises  on  ont  occa- 

firmation,  see  Ferguson   v.  Bell,   17  Mo.  sion,  because  he  had  previously  sold  it,  but 

347 ;  Dunlap  v.   Hales    2  Jones   (N.  C),  this  was  overruled.     Spencer,' J.,  in  deliv- 

381.     Also  Harris  ,-.  Wall,  1  Exch.  122,  ering  the  opinion,  observed,  '•  I  perceive 

(tt)  In  Jackson  u.  Carpenter,  11  Johns,  no  evidence  of  the  affirmance  of  the  first 

1  As  it  is  now  generally  admitted  that  the  action  is  brought  on  the  original  promise 
T°r    ff  u  *"'?  ""f  ''^^'"  °^  '^  ratification  is  simply  to  meet  the  defence  of  infancy' 
and  should  therefore  be  sufficient  though  made  after  action  brought.     Best  v.  Givens 
3  a.  Mon.  72;  Slatoru.  Trimble,  14  Ir.  C.  L.   342,  353 

3^0 


OH. 


XVII.] 


INFANTS. 


326 


New  York  that  a  continuance  of  possession  and  acts  of  ownership 
after  coming  of  age,  ratify  the  contract,  (mm)     It  has  been 
held  in  England  that  an  infant's  bond  *  could  not  be  rati-    *  326 
fied  but  by  an  instrument  of  equal  solemnity.     But  this 
has  been  doubted  for  strong  and  we  think  sufficient  reasons.  (») 
Whether  his  verbal  declarations  can,   in  any  event,  ratify  his 
instrument  under  seal,  may  not  be  certain  ;  but  it  is  quite  certain 
that  if,  in  an  instrument  under  seal,  a  person  recites  or  refers  to 
a  former  instrument  also  under  seal,  made  while  he  was  a  minor, 
this  is  a  ratification  of  the  first,  (w)     Thus,   the  grant  of   lands 
received  during  infancy,  by  way  of  exchange  for  other  lands,  has 
been  held  to  be  a  confirmation  of  the  original  conveyance.  («) 
And  if  a  minor  receives  and  retains  the  proceeds  of  a  sale  of  real 
estate,  he  is  estopped  from  denying  the  validity  of  the  sale,  (xx) 
In  some  cases  it  has  been  urged,  that  even  a  silent  acquiescence 


deed  by  the  infant  after  he  came  of  age." 
These  cases  were  commented  upon  in 
Bool  V.  JUix,  17  Wend.  120,  and  the  court 
incline  to  the  same  general  doctrine  So 
in  Tucker  v.  Moreland,  10  Pet.  58,  Mr. 
Justice  Stori/  observed ;  "  To  assume,  as 
a  matter  of  law,  that  a  voluntary  and  de- 
liberate recognition  by  a  person,  after  his 
arrival  at  age,  of  an  actual  conveyance  of 
his  right,  during  his  non-age,  amounts  to 
a  conhrmation  of  such  conveyance  ;  or  to 
assume  that  a  mere  acquiescence  in  the 
same  conveyance,  without  objection,  for 
several  mouths  after  his  arrival  at  age,  is 
also  a  confirmation  of  it,  are  not  maintain- 
able. The  mere  recognition  of  the  fact 
that  a  conveyance  has  been  made,  is  not, 
per  se,  proof  of  a  confirmation  of  it."  In 
Lessee  of  Drake  o.  Ramsay,  5  Hamm. 
251,  the  court  remarked  :  "  In  our  opin- 
ion lapse  of  time  mai/  frequently  furnish 
evidence  of  acquiescence,  and  thus  confirm 
the  title  [of  the  first  purchaser] ;  but  of 
itself  it  does  not  take  away  the  right  to 
avoid  until  the  Statute  of  Limitations  takes 
effect."  The  same  doctrine  was  afterwards 
afiirmed  in  Cresinger  v.  Lessee  of  Welch, 
15  Ohio,  1 93.  In  the  very  able  case  of  Doe 
V.  Abernathy,  7  Blackf.  442,  it  appeared 
that  a  female  infant,  residing  in  Pennsyl- 
vania, executed  there  a  deed  of  bargain 
and  sale  for  land  situate  in  that  State. 
She  afterwards  married,  but  whether 
before  or  after  )ier  majority  did  not 
appear,  nor  did  it  appear  where,  after  the 
execution  of  the  deed,  she  and  her  hus- 
band had  resided,  nor  that  her  husband 
had  acquiesced  in  the  deed  after  he  knew 
of  it.  Beld,  that  the  lapse  of  about  five 
years  after  the  wife's  majority,  without 


any  attempt  to  disaffirm  the  conveyance, 
did  not,  under  the  circumstances,  prevent 
the  husband  and  wife  from  disaffirming  it. 
In  Boody  v.  McKenney,  23  Me.  523,  Shep- 
ley,  J.,  thus  lays  down  the  law  on  this 
subject :  "  When  a  person  has  made  a 
conveyance  of  real  estate  during  his  in- 
fancy, and  would  afiirm  or  disaffirm  it 
after  he  becomes  of  age,  in  such  case  the 
mere  acquiescence  for  years  to  disaifirm 
it  affords  no  proof  of  a  ratification.  There 
must  be  some  positive  and  clear  act  per- 
formed for  that  purpose."  This  point 
was  discussed  in  Hoyle  i".  Stowe,  2  Dev.  & 
B.  320,  where  it  was  held  that  some  act 
of  affirmance  was  clearly  necessary,  and 
that  if  declarations  were  sufficient  they 
must  be  clear  and  unequivocal,  and  made 
with  a  view  to  ratification.  In  Houser  v, 
Reynolds,  1  Hayw.  143,  such  declarations 
were  held  sufficient.  See,  however,  Gla- 
morgan V.  Lane,  9  Mo.  446,  and  note  (y) 
below. 

(uu)  Henry  v.  Root,  33  N.  Y.  526. 

(v)  Parol  ratification  was  claimed  in 
Baylis  v.  Dinely,  3  M.  &  Sel.  477.  But  see, 
contra,  Hoyle  v.  Stowe,  2  Dev.  &  B,  320 ; 
Wheaton  v.  East,  5  Yerg.  41  ;  Honser  v. 
Reynolds,  1  Hayw.  143 ;  Scott  v.  Buchan- 
an, 2  Humph.  468.  But  see  Glamorgan  v. 
Lane,  9  Mo.  446. 

(w)  See  Story  v.  Johnson,  2  Y.  &  Col. 
586;  Boston  Bank  v.  Ghamberlin,  15 
Mass.  220;  Phillips  v.  Green,  5  Monr. 
344 ;  Losey  v.  Bond,  94  Ind.  67  ;  Allen  o. 
Poole,  54  Miss.  323. 

{x)  Williams  i>.  Mabee,  3  Halst.  Ch. 
500. 

(xx)  Pursley  v.  Hays,  17  Iowa,  311. 
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for  a  considerable  time  by  an  infant,  after  arriving  at  full  age,  is 
itself  a  ratification  of  his  conveyance,  (y) ' 

(y)  In  Kline  v.  Beebe,  6  Conn.  494,  four  months  of  his  majority,  conveyed  his 
where  an  infant,  having  executed  a  deed  land  in  fee  by  deed  in  proper  form,  and 
of  conveyance  in  1791,  at  the  age  of  the  purchaser  went  into  immediate  posses- 
eighteen  years,  held  the  note  given  for  sion,  and  greatly  improved  the  premises, 
the  consideration  four  years,  and  then  The  infant,  four  years  after,  brought  his 
married ;  her  husband  held  it  until  her  action  of  ejectment  against  his  own  gran- 
death  in  1815,  and  continued  to  hold  it  tee,  to  recover  the  same  premises.  It  was 
eleven  years  afterwards ;  and,  during  the  held  that  his  silence  for  four  years  after 
whole  period,  there  was  no  act  or  expres-  he  became  of  age  was  a  waiver  of  his  right 
sion  of  disaffirmance,  and  the  grantee  was  to  disaffirm,  and  that  he  could  not  re- 
permitted  to  remain  in  the  undisturbed  cover.  And  see  also  Scott  v.  Buchanan, 
occupation  of  the  land,  it  was  held  that  11  Humph.  468.  But  see  Moore  v.  Aber- 
there  was  both  an  implied  and  a  tacit  nathy,  7  Blackf.  442.  So  in  Wheaton  v. 
affirmance.  This  case  was  cited  with  ap-  East,  5  Yerg.  41,  it  was  held  that  any  act 
probation  in  Richardson  v.  Boright,  9  Vt.  of  a  minor,  from  which  his  assent  to  a 
368,  where  Redfield,  J.,  said  :  "  In  the  deed  executed  during  hi.s  minority  may 
case  of  every  act  of  an  infant  merely  void-  be  inferred,  will  Operate  a.s  a  confirina- 
able,  he  must  disaffirm  it  on  coming  of  tion,  and  prevent  him  thereafter  from 
full  age,  or  he  will  be  bound  by  it."  See  electing  to  disaffirm  it.  Therefore  where 
also  Holmes  u.  Blogg,  8  Taunt.  35,  Dallas,  the  minor  had  done  no  act  from  which  a 
J. ;  2  Kent,  Com.  238.  — The  case  of  Wal-  dissent  or  disaffirmance  might  be  inferred, 
lace  u.  Lewis,  4  Harring  (Del  )  75,  is  a  for  three  or  four  years  after  he  arrived  at 
strong  case  against  the  right  of  disaffirm-  twenty-one,  but  where  he  admitted  he 
ance.     There  a  minor,  when  wanting  only  had  sold  the  land,  said  he  was  satisfied, 

1  The  solution  of  this  question,  as  of  several  others  in  regard  to  the  law  of  ratifica- 
tion of  infants'  contracts,  depends  largely  on  the  meaning  given  to  the  word  "  voidable  " 
as  applied  to  such  contracts.  Does  it  mean  that  such  contracts  are  good  until  avoided, 
or  does  it  mean  that  they  are  entirely  inoperative  till  confirmed  ?  If  the  latter,  the 
conclusion  follows  that  silence  or  acquiescence  can  never  in  itself  amount  to  confirma- 
tion, though  by  adverse  possession  for  the  statutory  period  land  conveyed  by  an  infant 
may  be  acquired  by  the  grantee.  And  so  it  is  held  in  Sims  v.  Everhardt,  102  U.  S. 
300;  Hill  y.  Nelms,  86  Ala.  442 ;  StuU  i;.  Havris,  51  Ark.  294;  Hoffert  v.  Miller,  86 
Ky.  572  ;  Davis  v.  Dudley,  70  Me.  236 ;  Prout  v.  Wiley,  28  Mich.  164 ;  Tyler  v.  Gallop 
Est.  68  Mich.  185;  Wallace  v.  Latham,  52  Miss.  291  ;  Huth  v.  Carondelet,  &,c.  Co.  56 
Mo.  202 ;  Green  «.  Green,  69  N.  Y.  653.  (But  see  Beardsley  v.  Hotchkiss,  96  N.  Y. 
201) ;  Gillespie  v.  Bailey,  12  W.  Va.  70.  See  also  Durfee  v.  Abbott,  61  aMich.  471  ; 
Wilson  V.  Branch,  77  Va.  65;  Birch  v.  Linton,  78  Va.  584;  Darraugh  t^.  Blackford, 
84  Va.  509. 

If,  however,  an  infant's  contract  or  deed  is  good  till  avoided,  laches  on  the  part  of 
the  infant  after  he  has  attained  majority  would  naturally  bar  his  rights.  This  doc- 
trine is  supported  by  Hastings  v,  Dollarhide,  24  Cal.  195;  Kline  v,  Beebe,  6  Conn. 
494,  506;  Wallace's  Lessee  v.  Lewis,  4  Harr.  75  ;  Nathans  i;.  Arkwright,  66  Ga.  179; 
McKamy  v.  Cooper,  81  Ga.  679  (statutory) ;  Keil  v.  Healey,  84  111.  104  ;  Tunison  o. 
Chamblm,  88  111.  378  (statutory);  Greeu  v.  Wilding,  59  la.  679  (statutory) ;  Sims  >■. 
Bardoner,  86  Ind.  87  ;  Richardson  v.  Pate,  93  Ind.  423 ;  Goodnow  v.  Empire  Lumber 
Co.  31  Minn.  468  ;  O'Brien  v.  Gaslin,  20  Neb.  347  ;  Matherson  v.  Davis,  2  Cold. 
443,  451  ;  Ferguson  v.  Houston,  &c.  Ry.  Co.  73  Tex.  344.  See  also  Eisenmenger  v. 
Murphy,  42  Minn.  84. 

Tne  latter  view  seems  to  be  more  in  accord  with  the  nature  of  other  voidable  con- 
tracts known  to  the  law,  and  also  to  be  necessarily  assumed  when  it  is  held  that  an 
adult  is  bound  by  a  bilateral  contract  entered  into  with  an  infant.  Holt  u.  Ward 
Clarencieux,  2  Strange,  937  ;  for  unless  both  parties  are  bound  when  the  contract  is 
entered  into,  neither  is  bound.  It  is  probable  that  the  idea  formerly  prevailing,  and 
now  wholly  discredited,  that  the  cause  of  action  was  based  on  the  ratification  or 
promise  made  after  maturity,  for  which  the  transaction  during  minority  furnished  a 
moral  consideration,  has  done  much  to  confuse  the  law. 

In  some  cases  it  is  held  that  an  infant's  executed  contracts  are  good  till  avoided, 
but  his  executory  contracts  inoperative  till  confirmed.  Minock  v.  Shortridge,  21  Mich. 
304,  315 ,  Edgerly  v.  Shaw,  25  N.  H.  514  ;  State  u.  Plaisted,  43  N.  H.  413  ;  Beardsley 
V.  Hotchkiss,  96  N.  Y.  201. 
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*  If  any  act  of  disaffirmance  is  necessary  to  enable  an    *  327 
infant  after  attaining  his  majority  to  avoid  his  conveyance 
made  while  *  a  minor,  it  is  now  well  settled  that  the  exe-    *  328 
cution  of  a  second  deed,  which  is  inconsistent  with  the 
former  deed,  is  itself  a  disaffirmance  of  the  former  deed,  although 
the  infant  had  not  previously  manifested  any  intention  to  avoid 


offered  to  exchange  other  lands  for  it, 
and  saw  the  bargainee  putting  on  im- 
provements without  objection,  it  was  held 
that  these  were  sufficient  acts  from  which 
to  infer  a  confirmation.  We  have  thus 
fully  referred  to  the  authorities  on  the 
subject  of  the  ratification  of  conveyances, 
because  there  is,  as  will  be  seen  liy  a  ref- 
erence to  the  foregoing  cases,  not  a  little 
conflict  between  them.  On  the  other 
hand,  as  to  purchases,  the  law  is  well  set- 
tled ;  and  if  an  infant  retains  property 
purchased,  whether  real  or  personal,  and 
gives  no  notice  of  an  intention  to  disaf- 
firm, for  an  unreasonable  length  of  time 
after  he  arrives  at  full  age,  and  especially 
If  he  uses  the  property,  sells  it,  or  mort- 
gages it,  or  exercises  any  unequivocal 
act  of  ownership  over  it,  without  any  no- 
tice to  the  other  party  of  an  intention  to 
disaffirm,  this  is  clearly  sufficient  evidence 
of  a  ratification.  Some  of  the  leading 
cases  on  this  subject  are  Boyden  v.  Boy- 
den,  9  Met.  .519;  Boody  v.  McKenny,  23 
Me.  517  ;  Hubbard  u.  Cummings,  1  Greenl. 
]1,  where  this  doctrine  is  applied  to  the 
purchase  of  real  estate.  Co.  I-it.  .51  b ; 
Rohbins  v.  Eaton,  10  N.  H.  561  ;  Ches- 
hire V.  Barrett,  4  McCord,  241  i  Law- 
son  V.  Lovejoy,  8  Greenl.  405  (Bennett's 
ed.  n.);  Alexander  v.  Heriot,  Bailey, 
Ch.  223;  Armfield  v.  Tate,  7  Ired.  L. 
258  ;  Kitchen  v.  Lee,  11  Paige,  107  ;  Dea- 
son  V.  Boyd,  1  Dana,  45,  McKamy  i: 
Cooper,  81  Ga.  679;  Henry  v.  Root,  33 
N.  y.  526 ;  Hook  v.  Donaldson,  9  Lea,  56  ; 
Langdon  v.  Clayson,  75  Mich.  204,211; 
Ellis  w.' Alford,  64  Miss.  8;  McClure  v, 
McClure,  74  Ind.  108.  And  where  an 
infant,  a  few  days  before  he  became 
twenty-one,  purchased  a  note  and  drew 
an  order  on  a  third  person  for  the  pay- 
ment, but  which  was  not  paid,  of  which 
he  had  notice,  it  was  held,  in  a  suit  on 
such  order  several  years  afterwards,  that 
his  failure  to  return  the  note  and  disaf- 
firm the  contract,  after  he  became  of  age, 
warranted  the  inference  that  he  intended 
to  abide  by  it,  and  was  a  sufficient  answer 
to  the  defence  of  infancy.  Thomasson 
V.  Boyd,  13  Ala.  419.  In  Delano  v.  Blake, 
11  "Wend.  85,  where  an  infant  took  the 
note  of  a  third  person  in  payment  for 
work  done,  and  retained  it  for  eight  months 
after  he  came  of  age,  and  then  offered  to 
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return  it,  and  demanded  payment  for  his 
work,  it  was  held,  in  an  action  for  the 
work  and  labor  performed  by  him,  that 
the  retaining  of  the  npte  for  such  a  length 
of  time  was  a  ratification  of  the  contract 
made  during  infancy,  especially  when,  in 
the  mean  time,  the  maker  of  the  note  had 
become  insolvent,  the  debt  lost,  and  the 
offer  to  return  made  on  the  heel  of  that 
event.  In  Aldrich  v.  Grimes,  10  N.  H. 
194,  an  infant  bought  personal  property, 
with  a  right  of  return  if  it  was  not  liked. 
He  kept  it  two  months  after  he  was  of 
full  age,  and  after  he  had  been  requested 
to  return  it  if  he  did  not  like  it.  It  was 
held  a  confirmation.  In  the  case  of  Smith 
V.  Kelly,  13  Met.  309,  an  infant  bought 
goods  that  were  not  necessaries,  and  the 
sellers,  three  days  before  he  came  of  age, 
brought  an  action  against  him  for  the 
price,  and  attached  the  goods  on  their 
writ.  The  goods  remained  in  the  hands 
of  the  attaching  officer  at  the  time  of  the 
trial  of  the  action,  and  the  defendant  gave 
no  notice  to  the  plaintiff,  after  he  came  of 
age,  of  his  intention  not  to  be  bound  by 
the  contract  of  sale.  Held,  that  there  was 
no  ratification  of  the  contract  of  sale  by 
the  defendant,  and  that  the  action  could 
not  be  maintained.  If  an  infant  purcljase 
land,  and  at  the  same  time  mortgage  it  for 
the  purchase-money,  so  that  the  whole 
is  but  one  transaction,  the  retaining  of 
possession  of  the  land  beyond  a  reason- 
able time  is  a  confirmation  of  the  deed, 
and  any  act  that  ratifies  the  deed  af- 
firms the  mortgage.  Bigelow  v.  Kinney, 
3  Vt.  353 ;  Richardson  v.  Boright,  9  id. 
368;  Bobbins  v.  Eaton,  10  N.  H.  562; 
Dana  v.  Coombs,  6  Greenl.  89 ;  Hubbard 
V.  Cummings,  1  id.  11 ;  Lynde  v.  Budd,  2 
Paige,  191 ;  Curtiss  v.  McDougal,  26  Ohio 
St.  66;  CoUis  v.  Day,  38  Wis.  643, 
Uecker  v.  Kijbn,  21  Neb.  559 ;  Langdon  v. 
Clayson,  75  Mich.  204;  Smith  t:  Henkel, 
81  Va.  524.  See  also  Biederman  v.  O'Cou- 
ner,  117  III.  493;  Knaggs  v.  Green,  48 
Wis.  601. — Upon  the  whole  it  may  be 
said,  that  an  infant's  conveyances  are  not 
ratified  by  a  bare  recognition  of  the  exist- 
ence of,  or  a  silent  acquiescence  in  his 
deed,  for  any  period  less  than  the  period 
of  statutory  limitation.  See  the  cases 
already  cited.  Hastings  o.  DoUarhide,  24 
Cal.  195. 
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it  and  had  made  no  entry  upon  the  premises  conveyed.  The  old 
rule,  requiring  such  entry  before  the  infant  could  make  another 
conveyance,  has  long  since  been  done  away.  («)  In  some  of  our 
States,  however,  a  sale  of  lands  can  be  made  only  by  one  in  pos- 
session ;  and  in  that  case  the  infant  should  enter  before  making 
his  conveyance. 

A  question  has  been  raised  in  relation  to  ratification  by  an 
infant,  whether,  if  the  contract  be  one  of  those  which  is  declared 
to  be  not  voidable,  but  void,  any  ratification  could  restore  it. 
And  contracts  by  an  infant  for  purposes  of  trade  have  been 
declared  absolutely  void.  But  the  exact  distinction  between  the 
void  and  the  voidable  contracts  of  an  infant  is  rather  obscure , 
and  the  better  opinion,  as  well  as  the  stronger  reason,  seems  to 
be,  as  we  have  already  stated,  that  in  reference  to  its 
*  329  *  ratification,  no  contract  is  void ;  or,  in  the  language  of 
Parlce,  B. ,  in  Williams  v.  Moore,  (a)  "  the  promise  of  an 
infant  is  not  void  in  any  case,  unless  the  infant  chooses  to  plead 
his  infancy  "  (J) 

The  rules  of  the  common  law  concerning  infancy  are  varied  in 


(z)  Cresinger  v.  Welch,  15  Ohio,  156; 
Hoyle  I'  Stowe,  2  Dev.  &  B.  320  ;  Tucker 
V.  Moreland,  10  Pet.  58 ;  Jackson  v.  Car- 
penter, 11  Johns.  539  ;  Jackson  v.  Burchin, 
14  id.  124;  Bagley  v.  Fletcher,  44  Ark. 
153;  Losey  v.  Bond,  94  Ind.  67,  70;  Cor- 
bett  V.  Spencer,  63  Mich.  731  ;  Dawson  v. 
'Helmes,  30  Minn.  107  ;  Mustard  v.  Wohl- 
ford's  Heirs,  15  Gratt.  329.  But  to  consti- 
tute a  disaffirmance,  the  second  deed  must 
be  so  inconsistent  with  the  first,  that  both 
cannot  consistently  stand.  Eagle  Fire 
Company  ;■.  Lent,  6  Paige,  635  ,•  Singer 
Mfg  Co.  V.  Lamb,  81  Mo.  221. 

(a)  11  M.  &  W.256. 

(b)  The  words  "  void  "  and  "  voidable  " 
have  often  been  very  vaguely  used  when 
applied  to  contracts,  and  the  word  "  void  " 
has  been  frequently  used  to  denote  merely 
that  the  contract  was  not  binding,  and  as 
expressing  no  opinion  whether  such  con- 
tract might  or  might  not  be  ratified. 
Thus,  in  Conroe  v.  Birdsall,  1  Johns.  Cas. 
127,  the  marginal  note  indicates  that  the 
court  held  the  contract  "  void,"  and  the 
case  is  so  cited  in  M.ison  v.  Denison,  15 
Wend.  71 ;  and  in  2  Kent,  Com.  241  ;  but 
the  language  of  the  court  was  :  "  The 
bond  is  voidable,  only  at  the  election  of 
the  infant."  So  in  Curtin  i;.  Patton,  11 
S.  &  R.  311,  Mr  Justice  Duncan,  speaking 
of  an  infant's  contract  of  suretyship,  calls 
it  in  one  place  "  absolutely  void,"  but  in 
the  very  next  line  he  makes  use  of  such 
expressions  as  "confirming ,"  "  distinct  acts 
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of  confirmation,"  &c.,  plainly  showing  that, 
while  calling  the  contract  void,  he  did  not 
mean  to  deny  that  it  was  susceptible  of 
ratification,  and  if  so,  that  it  was  not 
"  absolutely  void,"  but  only  voidable,  as  it 
has  often  been  held  by  the  same  court. 
Hinely  r  Margaritz,  3  Barr,  428.  In  a 
similar  manner,  Bai/lei/,  J.,  in  Thornton  v. 
lUingworth,  2  B.  &  C'  824,  speaking  of  an 
infant's  contract  of  trade,  calls  it  void,  but 
the  case  clearly  shows  that  if  the  ratifi- 
cation which  was  shown  in  the  case  had 
been  before  the  action  was  commenced, 
instead  of  after,  the  infant  would  have 
been  bound,  a  conclusion  impossible  had 
the  contract  been  really  void.  So  an  in- 
fant's acceptance  of  a  "bill  of  exchange 
has  been  called  "  void,"  but  it  is  only  void- 
able, and  is  susceptible  of  a  ratification. 
Gibbs  V.  Merrill,  3  Taunt.  307  Another 
instance  occurs  in  the  application  of  the 
word  "void"  to  fraudulent  contract.'*,  but 
they  are  only  voidable,  and  if  the  person 
defrauded  choose  to  ratify  he  may  do  so, 
and  hold  the  other  party.  Avers  v.  Hew- 
ett,  19  Me.  281  These  instances  are  suf- 
ficient to  illustrate  the  vague  and  inde- 
finite use  of  the  word  "void,"  and  may 
perhaps  serve  to  reconcile  the  conflicting 
language  of  some  cases,  and  to  account 
for  the  application  of  the  word  "  void  "  to 
any  of  an  infant's  contracts.  See  also 
Arnold  v  Richmond  Iron  Works,  1  Gray, 
434,  and  ante,  p.  *  295,  note  (u). 
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many  of  our  States  by  statutory  provisions.  In  some  of  them 
the  ratification  must  be  in  writing ;  but  a  note  or  memorandum 
expressing  the  intention  of  ratification  is  sufficient,  {bb) 


SECTION  VII. 

WHO   MAY   TAKE   ADVANTAGE    OF   AN   INFANT'S   LIABILITY. 

It  is  a  general  rule  that  the  disability  of  infancy  is  the  personal 
privilege  of  the  infant  himself,  and  no  one  but  himself  or  his 
legal  representatives  can  take  advantage  of  it.  (c)  *  There-  *  330 
fore  other  parties  who  contract  with  an  infant  are  bound 
by  it,  although  it  be  voidable  by  him.  Were  it  otherwise  this 
disability  might  be  of  no  advantage  to  him,  but  the  reverse  (d) 
Thus,  an  infant  may  sue  an  adult  for  a  breach  of  promise  of  mar- 
riage, although  no  action  can  be  brought  against  an  infant  for  that 
cause.  («)  And  an  infant  may  bring  an  action  on  a  mercantile 
contract,  though  none  can  be  brought   against  him  (/)      So  in 


(66)  Stern  v.  Freeman,  4  Met.  (Ky.) 
309 

(c)  Parker  v  Baker,  Clarke,  Ch.  136; 
Gnllett  V.  Lumberton,  1  Eng.  (Ark.)  109: 
Rose  V.  Daniel,  3  Brevard,  438  ;  Voorhees 
0.  Wait,  3  Green  (N.  J),  343 ;  Trustees  v. 
Anderson,  63  Ind.  367 ;  Monaghan  v. 
Agriculture  Fire  Ins.  Co.  53  Mich.  238; 
Bordentown  t>.  Wallace,  50  N.  J.  L.  13,  14  ; 
Beardsley  v.  Hotchkiss,  96  N.  Y.  201. 
This  privilege  extends  to  the  infant's  per- 
sonal representatives.  Smith  v.  Mayo,  9 
Mass.  62 ,  Jefford  v.  Ringgold,  6  Ala. 
544 ;  Martin  v.  Mayo,  10  Mass.  137 ; 
Hnssey  ■;.  Jewett,  9  Mass.  100;  Jackson 
V.  Mayo,  11  Mass.  147;  Parsons  v.  Hill,  8 
Mo.  135 ;  Slocum  v.  Hooker,  13  Barb,  536, 
and  to  his  privies  in  blood,  Bac.  Abr. 
Infancy  (I.).  6;  Austin  o.  Charlestown 
Female  Seminary,  8  Met.  196;  Nelson  i/. 
Eaton,  1  Redfield,  498  ;  Bozeman  v.  Brown- 
ing, 31  Ark.  364 ;  Illinois,  &c.  Co.  v.  Bonner, 
75  111.  315;  Singer  Mfg.  Co.  v.  Lamb,  81 
Mo.  221 ;  Veal  v.  Fortson,  57  Tex.  482. 
But  not  to  his  assignees,  or  privies  in 
estate  only.  Id. ;  Whittingham's  case,  8 
Rep  43  ;  Breckenridge's  Heirs  v.  Ormsby, 
1  j;  J.  Marsh.  236  ;  Hoyle  v.  Stowe,  2  Dev. 
&  B.  323;  Mansfield  o.  Gordon,  144  Mass. 
168.  Nor  to  a  guardian.  Oliver  v.  Houd- 
let,  13  Mass.  237 ;  Irving  v.  Crockett,  4 


Bibb,  437.  But  see  Chandler  »  Simmons, 
97  Mass.  508.  It  is  on  this  ground,  con- 
nected with  others,  that  parties  to  nego- 
tiable paper  cannot  take  advantage  of  the 
infancy  of  any  prior  party.  Jones  v.  Darch, 
4  Price,  300  ;  Grey  v.  Cooper,  3  Dougl.  65  ; 
Nightingale  v.  Withington,  15  Mass.  272; 
Taylor  v.  Croker,  4  Esp.  187;  Dulty  u. 
Brownfleld,  1  Barr,  497. 

(rf)  Boyden  v.  Boyden,  9  Met.  519, 
521,  Shaw,  C.  J.;  McGinn  u.  Shaffer,  7 
Watts,  412,  414. 

(e)  Hunt  V.  Peake,  5  Cowen,  475 ;  Pool 
V.  Pratt,  1  D.  Chip.  (Vt.)  252;  Willard  i.. 
Stone,  7  Cowen,  22 ;  Holt  v.  Ward  Claren- 
cieux,  2  Stra.  937.  And  the  infant  may 
sue  for  a  breach  of  such  promise  without 
averring  consent  of  his  or  her  parent  or 
guardian.  Cannon  i.  Alsbury,  1  A.  K. 
Marsh.  76. 

(f)  In  Warwick  v  Bruce,  2  M  &  Sel. 
205,  the  defendant  on  the  12th  of  Octo- 
ber, agreed  to  sell  to  the  plaintiff,  a  minor, 
all  the  potatoes  then  growing  on  three 
acres  of  land,  at  so  much  per  acre,  to  be 
dug  up  and  carried  away  by  the  plaintiff  •, 
and  the  plaintiff  paid  £40  to  the  defend- 
ant under  the  agreement,  and  dug  a  part, 
and  carried  away  a  part  of  those  dug,  but 
was  prevented  by  the  defendant  from  dig- 
ging and  carrying  away  the  residue.    It 
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contracts  of  apprenticeship,  or  in  cases  of  hiring  and  service,  (g) 
In  none  of  these  cases  can  the  adult  discharge  himself  by  alleging 
that  there  was  no  consideration  for  his  promise,  on  the  ground 
that  the  promise  of  the  infant  did  not  bind  him.  The  mutuality 
or  reciprocity  of  the  contract  or  obligation  is  not  complete,  but  it 
is  sufficient  to  bind  the  party  of  adult  age  to  his  part  of  the  con- 
tract. But  if  a  person  of  adult  age  marry  one  who  is  under  the 
age  of  consent  (in  males  fourteen,  and  females  twelve  years),  such 
marriage  is  binding  upon  neither  party ;  and  it  is  by  the  rules  of 

the  common  law  in  the  power  of  either  to  disagree  when  the 
*331    infant  *  comes  to  the  age  of  consent,  though  not  before.  (A) 

But  we  shall  speak  of  this  more  fully  when  treating  of  the 
Contract  of  Marriage. 


SECTION  VIII. 

01'   THE   MARRIAGE   SETTLEMENTS   OF    AN   INFANT. 

The  power  of  an  infant  in  respect  to  marriage  settlements  has 
been  much  discussed.  It  seems  to  be  determined,  that  a  marriage 
settlement  upon  a  female  infant,  and  her  release  of  dower  in  con- 
sideration of  such  settlement,  are  valid,  (i)  But  whether  she  can 
bind  herself  by  a  settlement  of  her  own  estate  in  contemplation 
of  marriage,  seems  still  to  be  regarded  as  an  open  question,  (j) 

■was  held  that  the  infant  was  entitled  to  given  the  fair  value  for  any  article  of 
recover  for  this  breach  of  the  agreement,  produce,  that  they  should  have  the  thing 
Lord  Ellenborough,  C.  J.  :  "It  occurred  to  contracted  for.  And  it  is  not  necessary 
me  at  the  trial  on  the  first  view  of  the  that  they  should  wait  until  they  come  of 
case,  that  as  an  infant  could  not  trade,  age  in  order  to  bring  the  action.  A  hun- 
aud  as  this  was  an  executory  contract,  dred  actions  have  heen  brought  by  infants 
he  could  not  maintain  an  action  for  the  for  breaches  of  promise  of  marriage,  and 
breach  of  it ;  but  if  I  had  adverted  to  the  I  am  not  aware  that  this  objection  has  ever 
circumstance  of  its  being  in  part  executed  been  taken  since  the  case  in  Strange." 
by  the  infant,  for  he  had  paid  £40,  and  (g)  Eubanks  v.  Peak,  2  Bailey,  497. 
therefore  it  was  most  immediately  for  his  (h)  Bac.  Abr.  Infancy  and  Age  (A.), 
benefit,  that  he  should  be  enabled  to  sue  (i)  Drury  v.  Drury,  2  Eden,  39;  Earl 
upon  it,  otherwise  he  might  lose  the  ben-  of  Buckinghamshire  v.  Drury,'  2  Eden, 
efit  of  such  payment,  I  should  probably  60;  Wilmot  Opinions,  p.  177;  McCartee 
liave  held  otherwise.  And  1  certainly  y.  Teller,  2  Paige,  511. 
was  under  a  mistake  in  not  adverting  to  ( /)  Previous  to  Milner  v.  Harewood, 
the  distinction  between  the  case  of  an  18  Ves.  259,  the  weight  of  authority  seemed 
infant  plaintiff  or  defendant.  If  the  de-  to  be  in  favor  of  her  having  such  power, 
fendant  had  been  the  infant,  what  I  ruled  See  Atherley,  Treatise  on  Marriage  Set- 
would  have  been  correct;  but  here  the  tlements,  pp.  18-45.  But  in  that  case 
plaintiff  is  the  infant,  and  sues  upon  a  Lord  .B/rfon  held  that  she  was  not  so  bound 
contract  partly  executed  by  him,  which  by  such  convevance  or  agreement  to  con- 
it  is  clear  that  he  may  do.  It  is  certainly  vey  as  that  she  might  not  avoid  it  on 
for  the  benefit  of  infants,  where  they  have  coming  of  age 
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It  is  certain  that  a  female  infant  may  marry;  and  therefore  it 
might  be  supposed  that  a  prudent  settlement  of  her  property,  in 
view  of  marriage,  would  come  within  the  reason  of  the  rule  which 
makes  valid  the  contracts  of  an  infant  for  necessaries.  Of  course 
such  a  settlement  would  be  within  the  power  of  chancery,  for 
correction  or  avoidance,  on  the  ground  of  fraud,  mistake,  or  undue 
influence,  and  any  injurious  effect  would  be  prevented.  And  the 
court  would  always  pay  due  regard  to  the  youth  and  immature 
judgment  of  the  infant  wife.  But  to  say  that  a  young  woman 
may  marry,  but,  because  she  is  an  infant  cannot  use  valid  precau- 
tions to  secure  her  property  against  waste,  and  for  her  own  benefit, 
would  give  an  effect  to  her  legal  incapacity  entirely  opposed  to  the 
principle  that  the  disability  of  an  infant  is  a  privilege  allowed  as 
a  shield  an^  a  protection,  not  as  a  burden  and  an  injury.  It  has 
therefore  been  held  that  such  settlement  is,  at  all  events,  only 
voidable,  and  that  no  one  but  herself  can  avoid  it,  and  she  need 
not ;  but  may  af&rm  or  avoid  it  when  of  full  age.  The 
*  question  then  occurs,  whether  she  can  so  disaffirm  it  after  *  332 
majority,  if  still  married ;  and  it  has  been  said  that  the 
preponderance  of  opinion  is  that  she  cannot,  (k)  So  whether  a 
male  infant  may  bind  himself  irrevocably  by  a  marriage  settle- 
ment of  his  own  estate  is  not  quite  certain.  (1)  It  is  not,  however, 
easy  to  find  any  very  good  reason  which  would  draw  a  distinction 
between  the  sexes  in  this  particular,  and  make  such  settlement 
by  a  male  infant  absolutely  binding,  and  leave  that  by  a  female 
voidable  by  her  at  her  majority.  But  we  consider  this  whole 
subject  open  for  further  adjudication.  ^ 

(k)  Temple   v.   Hawley,  1  Sandf.  Ch.  sonal  property.     Aud  that  both  male  and 

J  CO  female  infants  can  settle   their   personal 

(l)  In  Slocomb  v.  Glubb,  2  Bro.  Ch.  645,  estate  before  marriage,  definitively.     See 

it  seems  to  be  the  doctrine  that  a  male  Strickland  v.  Coker,  2  Ch.  Cas.  211  ;  and 

infant  may  bar  himself  by  covenants  be-  Warburton  v.  Lytton  cited  m  Lytton  .. 

fore   marriage   of  his  estate  by  curtesy,  Lytton,  4  Bro.  Ch.  441. 
and  of  all  right  in  or  to  his  wife's  per- 

1  There  are  statutory  provisions  in  some  jurisdictions,  allowing  infants  to  bind 
themselves  under  certain  circumstances  by  marriage  settlements.  18  &  19  Victoria, 
c.  43  ;  Georgia,  Code  §§  1784,  2734 ;  Texas,  Paschal  s  Dig.  §  4640. 
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SECTION  IX. 

infant's   liability   with    respect    TO    FIXED    PROPERTY    ACQUIRED 
BY   HIS    CONTRACT. 

It  is  of  importance  to  know  how  the  ordinary  principles  gov- 
erning the  contracts  of  infants  are  applied  to  the  case  where  an 
interest  in  property,  of  a  fixed  and  permanent  nature,  is  vested 
in  an  infant  by  means  of  his  contract.  Are  the  duties  attendant 
upon  the  occupation  of  fixed  property  separated  therefrom  when 
the  occupier  is  within  the  privilege  of  minority  ?  Where  the 
interest  devolves  by  direct  operation  of  law  (as  upon  marriage 
or  by  descent),  it  is  clear  that  the  duty  is  received  along  with  it 
—  transit  terra  cum  onere.  (m)  This  fundamental  maxim  thus 
undergoes  no  general  relaxation  in  favor  of  infants ;  its  operation 
is  only  affected,  if  at  all,  when  that  other  maxim,  that  an  infant's 
contract  shall  never  be  his  burden,  comes  in  conflict  with  it. 
The  question  arising  here  is  undoubtedly  one  of  no  little 
*  333  difficulty  ;  but  it  has  been  so  determined  as  to  reconcile  *  the 
two  principles  without  impairing  either  of  them.  It  is 
held  that  if  one  under  age  take  a  lease,  and  enter,  and  continue 
in  possession  after  claim  of  the  rent,  he,  like  any  other  person 
(and  by  the  same  process  as  any  other  person),  (re)  may  be  com- 
pelled to  pay  the  rent  he  has  contracted  to  pay.  (o)  Yet  he  may, 
if  he  choose,  disclaim  at  any  time,  and  thereby  exonerate  him- 
self ;  (jj)  or  at  least  he  may  disclaim  at  any  time  before  the  rent 
day  comes,  and  have  relief  from  liability  for  the  past  occupa- 
tion, (q)  No  necessity  obliges  him  to  put  off  his  disclaimer  until 
his  majority ;  for  it  is  common  learning  that  an  infant  may  void 
matters  in.  fait,  either  within  age  or  at  full  age,  (?■)  but  matters 
of  record  (for  the  reason  that  when  such  come  in  question,  his 
nonage  is  to  be  ascertained  by  inspection  of  the  court,  and  not  by 
the  country)  must  be  avoided  during  his  minority,  and  not  after- 
Cm)  Leeds-  &  Thirsk  Eailway  Co.  v.  Enfants,  K. ;  Blake  v.  Concannon,  4  Ir. 
Fearnley,  4  Exch.  26.  Kep.  C.  L.  32.3 ;  Kelly  v.  Coote,  5  Ir,  C. 

(n)  Per    Parke,  B.,   Newry   &    Ennis-     L.  469.    But  see   Flexner   v.   Dickerson, 
killen  Railway  Co.   o.  Coombe,  3  Exch.     72  Ala.  318. 
•^fiS-  (p)  Northwestern  Eailway  Co.  v.  Mc- 

(o)  Nm-ton,  C.  J.,  Bottiller  v.  Newport,     Michael,  5  Exch.  125. 
21  H.   6,  31   B,  cited   and   approved  by  {q)  Ketsey's  case,  Cro.  J.  320 ;    1  Piatt 

Parke,  B.,  in  Northwestern  Railway  Co.     on  Leases,  528,  529 ;  Lempriere  v.  Lange, 
V.    McMichael,    5    Exch.  126 ;    Ketsey's     12  Ch.  D.  675. 

case,   Brownl.   120;    s.  c,  under  various  (r)  Co.  Lit.  380  b;   Bac.  Ah^.  Infancy 

names,  Cro.  J.  320,  2  Bulst.  69,  Roll.  Abr.     and  Age  (I.),  7. 
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wards.     Yet  when  it  is  said  he  may  avoid  during  minority,  what 

is  to  be  understood  is  rather  a  suspension  than  an  avoidance, 

an  avoidance,  as  it  were,  only  de  bene  esse.  Upon  arriving  at  full 
age  he  may  disaffirm  that  disaffirmance,  and  revive  the  original 
contract,  (s)  In  this  case  the  debt  incurred  by  his  former  occupa- 
tion under  the  lease,  and  the  recovery  of  which  he  had  prevented 
by  disavowing,  also  revives.  Where  an  interest  vests  in  the 
infant  (as  it  appears  it  does  in  all  cases  where  he  accepts  a  lease 
or  other  conveyance  of  land,  or  an  assignment  of  a  share  in  per- 
manent stock),  no  express  ratification  on  coming  of  age  is  requisite. 
The  interest,  being  vested,  continues  until  divested  by 
repudiation,  *  which  may  be  by  parol ;  and  his  acquiescence  *  334 
after  majority  will  be  taken,  after  a  reasonable  time,  as  a 
waiver  of  his  right  to  disclaim,  and  an  adoption  at  mature  age 
of  the  act  of  his  infancy,  (t)  It  seems  (though  the  point  is  still 
unsettled),  that  the  fact  that  the  rent  reserved  upon  a  lease  made 
to  an  infant  is  greater  than  the  land  is  worth,  in  no  respect  alters 
the  case;  although  the  contract  is  now  manifestly  an  injurious 
one.  (u) 

Even  if  shares  in  a  railway  corporation,  or  other  public  company 
holding  land,  are  personal  property,  (v)  the  holders  of  such  shares, 
since  they  acquire  a  vested  interest  of  a  permanent  nature,  fill  a 
position  analogous  in  this  respect  to  that  of  occupiers  of  real 
estate ;  and  the  infant  purchaser  of  a  share  in  such  a  corporation 
incurs  a  liability  similar  to  that  of  an  infant  lessee,  (w)  Thus  the 
simple  plea  of  infancy  is  no  defence  to  an  action  for  calls,  (x) 

(s)  Northwestern  Railway  Co.  v.  Mc-  N.  H.  562 ;  Holmes  v.  Blogg,  8  Taunt.  39, 

Michael,   5   Exch.    114,   127;    with  which  40,  per  Z)a//as,  J. 

compare   Newry  &   Enniskilleu   Railway  (u)  Northwestern  Railway  Co.  v.  Mc- 

Co.    r.  Coombe,  3   Exch.   572,   575,  578.  Michael,  5  Exch.  114. 
In  the  former  case  the  law  is  thus  sum-  (v)  Bligh  v.  Brent,  2  Y.  &  Col.  268 ; 

marily   stated    in    the    judgment   of    the  Bradley  c.  Holdsworth,  S  M.  &  W.  422, 

court :  "  It  seems  to  us  to  be  the  sounder  424. 

principle,   that   as   the  estate  vests  as  it  (w)  In  Newry  &  Enuiskillen  Railway 

certainly  does,  the  burden  upon  it  must  Co.  v.  Coombe,  3    Exch.   577,   where  the 

continue  to  be  obligatory  until  a  waiver  point    was    discussed,  Rolfe,    B.,  indeed, 

or  disagreement  by  the  infant  takes  place,  said  :  "  I  must  say  I   doubt   wliether  the 

which,  if  made  after  full  age,  avoids  the  doctrine  as  to  a  lease  granted  to  an  infant 

estate'  altogether,  and   revests   it   in  the  who  enjoys  the  land  demised  would  apply 

party  from  whom  the  infant  purchased ;  here,  because  this  liability  rests  entirely 

if    made   within   age,   suspends    it   only,  in  contract,  and  there  is  no  possession  of 

because  such  disagreement  may  be  again  anything ;   all  that  the   party   gets  is  a 

recalled  when  the  infant  attains  his  ma-  right  to  a  portion   of  the   profits   of  the 

iority."  — See  Bool  v.  Mix,  17  Wend.  119,  undertaking."     But  see  Leeds  &  Thirsk 

132  per  Brownson,  J.  Railway  Co.  u.  Eearnley,  4  Exch.  26,  and 

m  Bac.  Abr.  Infancy  and  Age  (I.),  8;  especially  the   judgment  of  the  court  as 

Com.   Dig.   Enfatits    (C),   6;   Evelyn   v.  given  by  Baron  Parke  m  Northwestern 

Chichester,  3  Burr.  1717  ;  Lawson  v.  Love-  Railway  Co.  v.  McMichael,  5  Exch.  123. 
ioy  8  Greeul  405:  Robbins  ;;.  Eaton,  10  (x)  Birkenhead,    Lancashire,   &   Che- 

■"  •"  shire  Railway  Co.  v.  Pilcher,  5  Exch.  121. 
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What  limits  are  to  be  set  to  the  analogy  is  undetermined.  It 
cannot  be  said  that  the  cases  which  have  as  yet  been  adjudicated 
are  authority  for  extending  it  to  other  than  stock  based,  like 
railroad  stock,  in  some  measure  upon  the  possession  of  land. 

There  is  no  principle  of  law  (though  such  has  sometimes  been 
supposed  to  exist),  placing  infants  on  the  same  footing  as  other 
persons  whenever  they  enter  into  contracts  which  owe  their 
validity,  and  the  means  of  their  enforcement,  to  statutes.  In  all 
statutes  containing  general  words,  there  is  an  implied  or  virtual 
exception  in  favor  of  persons  whose  disability  the  common  law 
recognizes,  {y)  Thus  where  a  company  is  incorporated  by  statute, 
and  by  a   general   clause  all    shareholders    are    subjected 

*  335    *  to  certain  liabilities,  and  enjoined  certain  duties ;  here 

the  same  abatement  of  the  rigor  of  the  provision  is  to  be 
made  with  regard  to  infants,  lunatics,  and  femes  covert,  which 
the  common  law  would  make  in  applying  a  common-law  rule.  (2)  ^ 
The  case  of  an  infant  whose  interest  in  his  land  or  stock  is 
acquired  by  marriage  or  descent  is  (as  we  have  seen)  quite  dif- 
ferent ;  for  his  liability  is  cast  upon  him  by  direct  operation  of 
law.  (a)     So  where  a  minor  is  held  to  service  in  the  navy  by  force 

(//)  Stowell  V.  Roeh,  Plowd  364.  there  are  implied  exceptions  in  favor  of 

(j)  In  the  (  'ot\  &  Bandon  Railway  Co.  infants  and  lunatics  in  statutes  containing 

V.  Cazenove,  10   Q.   B     935,   two   of  the  general    words    (Stowel  i\    Lord  Zouch, 

judges,  Lord   Denmim  and   Padeson,    J.,  Plowd.    364),    though    that    depends,  of 

expre.ssed  the  opinion  that  since,  by  the  course,  on  the  intent  of  the  legislature  in 

statute,  a  shareholder   was   liable  to  the  each  case  (see  VVilmot's  Notes  of  Opinions 

company    for  calls   in    his   character   of  and  .Judgments,  p.  194,  the  Earl  of  Buck- 

sh.irehdlder,  the  fact  of  infancy  made  no  inghamshire    v.    Drurv),    and    that   this 

difference.      The   Court    of    Exchequer,  statute  did  not  mean,  bv  general  words,  to 

which  had   previously  refused   assent  to  deprive   infants   of   the  protection  which 

this  doctrine  (see  Newry  Railway  Co.  v.  the  law  gave   them  against   improvident 

Coombe,  3  Exch.  565,  and  Leeds  Railway  bargains      Under   this  statute,  therefore, 

Co.  V.    Fe.arnley,   4   Exch.   26,  32),  thu,s  our  opinion  is,  that  an  infant  is  not  abso- 

observed  upon  it  in  the  Northwestern  Rail-  lutely  bound,  but  is  in  the  same  situation 

way  Co.  v.  JlcMichael,  5  Exch  124    "  We  as  an  infant  acciuiring  real  estate  or  any 

cannot  say  that  we  concur  in  the  opinion  other   permanent   interest,  he   is  not  de- 

of  the  Court  of  Queen's  Bench,  as  reported  prived  of  the  right  which  the  law  gives 

m  11  Jur  802,  and  10  Q  B.  935,  if  it  goes  every  infant,  of  waiving  and  disagreeing 

to  the  full   extent  tliat  all   shareholders,  to  a  purchase  which  he  has  made;  and  if 

including  infants,  are  by  the  operation  of  he  waives  it,  the  estate  acquired   by  the 

the  Railway  Acts  made  absolutely  liable  purchase  is  at  an  end,  and  with  it  his  lia- 

to  pay  calls.     No   doubt   the   statute  not  bilitv  to  pay  calls,    though  the  avoidance 

only  gave  a  more  easy  remedy  against  the  may  not  have  taken  place  till  the  call  was 

holder  of  shares  by  original  contract  with  due." 

the  company,  for  calls,  and  also  attached  (a)  Parl-e,   B.,   Newry   &   Enniskillen 

tlie  liability  to  pay  calls  to  the  shares,  so  Railway    Co.    ,,    Coombe    3  Exch    574  • 

as  to  bind  all  subsei|uent  holders;  but  we  Leeds  &  Thirsk  Railway  Co.  v.  Fearnley, 

consider,   as    we   have    before   said,   that  4  Exch.  26. 

I  Bradford  w.  French,  110  Mass.  365,  was  a  decision  that  an  infant  niortsjagee  might 
make  the  "demand"  necessary  under  a  statute,  providing  that  a  mortgagee  might 
demand  of  a  creditor  or  an  officer  attaching  mortgaged  personalty  the  amount  due, 
failure  to  pay  which  would  dissolve  the  attachment  Iv 
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of  a  statute ;  (&)  it  is  not  the  contract  of  enlistment  which  binds 
him,  but  the  statutory  duty.  In  all  cases,  "  the  only  criterion  is 
whether  the  liability  is  derived  from  contract,  "(c)  If  it  be  derived 
from  contract  the  common-law  exceptions  apply  to  it;  other- 
wise, not. 

Eespecting  the  manner  of  pleading  the  defence  of  infancy  in 
cases  where  a  liability  is  charged  on  account  of  the  occupation  of 
land,  or  the  possession  of  stock,  and  of  replying  to  that  defence, 
the  following  conclusions  may  be  drawn  from  recent  decisions  in 
England.  First.  Whexe.  s,  "prima  facie  liability  appears  in 
consequence  of  such  holding  of  land  or  stock,  the  *  simple  *  336 
plea  of  infancy  is  not  sufBcient;  the  defendant  must  also 
aver  that  the  interest  on  account  of  which  he  is  charged  came  to 
him  hy  C07itract  and  that  he  has  disaffirmed  that  contract,  {d)  and 
if  the  disaffirmance  be  after  he  arrived  at  age  he  must  aver  that 
it  was  within  a  reasonable  time  after  becoming  of  age.  (c)  Second. 
If  upon  the  simple  plea  of  infancy  being  put  in,  the  plaintiff  take 
issue  thereon,  and  the  defendant  obtain  a  verdict,  the  plaintiff  is 
entitled  to  judgment  non  obstante  veredicto,  (f)  Third.  Where 
infancy,  the  contract,  and  the  disaffirmance  are  all  pleaded,  it  is  a 
good  bar ;  and  if  the  defendant  has,  upon  coming  of  age,  reaffirmed 
the  contract,  it  is  for  the  plaintiff  to  allege  this  fact  in  his  repli- 
cation, (g)  Fourth.  Supposing  the  law  to  be  (which,  however  it 
seems  it  is  not)  that  an  infant  occupying  under  a  lease,  wherein 
exorbitant  rent  is  reserved,  may  defend  against  the  recovery  of 
such  rent,  ivithout  giving  up  possession,  his  plea,  in  addition  to 
the  other  requisites,  must  distinctly  show  that  at  the  time  of 
pleading  it  he  is  still  a  minor,  (h) 


SECTION  X. 

OF   ILLEGITIMATE   CHILDEEN. 

All  persons  are  illegitimate  who  are  both  begotten  and  born 
out  of  lawful  wedlock.  If  begotten  before  wedlock,  and  born  an 
hour  after,  they  are  legitimate  at  common  law.     By  the  statutes 

(6)  See  United  States  .  Bainbridge,  1     ^J^e)  ^^^^^^^f^^J'^^f^ili^-^.l 

M 'Arte    B.,    Newry   &   Enniskillen  (/)  Birkenhead,   Lancashire    &  Che- 

Ra  Iwav  Co       ciombe,  3  Exch.  569.  shire  Railway  Co    «.  P.lcher,  5  Exch.  121. 

rfTLeeds   &  Thirsk    Railway   Co.   ..  (?)  Newry  &  Enniskillen  Railway  Co. 

Eearnlev    4  Exch.  26  ;    Cork    &   Bandon  v.  Coombe,  3  Exch.  565. 

Si/co.  ..    Cazenive,   10  Q.   B.935,-  W  Northwestern  Railway  Co.  ..  Me- 

S.C.  llJur.  802.  Michael,  5  Exch.  128. 
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of  most  of  our  States,  (i)  following  the  doctrine  of  the  Eoman 
civil    law,    and    of    most    of    the    nations    of    Europe,    a 

*  337    *  subsequent   marriage   of    the    parents   legitimates   such 

children.  (J) 

In  England  the  common  law  conclusively  presumed  every  child 
to  be  legitimate,  if  the  parents  were  married  and  within  the  realm, 
when  the  child  might  have  been  begotten,  and  the  husband  not 
proved  to  be  impotent,  (k)  Now,  however,  there  as  well  as  here, 
it  is  a  question  for  the  jury ;  but  the  presumption  in  favor  of 
legitimacy  can  be  overthrown  only  by  clear  proof,  (l)  It  has  been 
held  in  England  that  the  evidence  of  the  husband  is  not  admis- 
sible to  prove  his  access  to  his  wife  ;  (m)  and  in  this  country,  that 
the  evidence  of  the  wife  is  not  admissible  to  prove  his  non- 
access,  (n)  At  common  law  bastards  have  no  inheritable  blood ; 
but  in  nearly  all  of  our  States  they  inherit  from  their  mothers, 
and  their  mothers  inherit  from  them,  under  various  qualifications. 
In  England,  and  generally  in  this  country,  the  putative  father  is 
chargeable,  by  statute  provisions  (and  by  them  only),  for  the 
support  of  his  illegitimate  child. 

In  England,  Courts  of  Equity  have,  in  some  cases,  been  very 
much  disposed  to  favor  bastards,  in  the  consideration  of  settle- 
ments or  devises  in  relation  to  them  ;  (p)  and  in  other  cases  have 
been  extremely  severe.  (2)  In  this  country,  the  courts  have 
generally  been  liberal  towards  them,  (r)  But  while  a  devise  in 
favor  of  an  expected  (and  then  begotten)  illegitimate  child  has 
been  held  valid,  (s)  a  settlement   in  favor  of  future  illegitimate 

(i)  This  is  so  in  California,  Dakota,  (/)  Pendrell  v.  Pendrelt,  Stra.  925; 
Idaho,  Illinois,  Iowa,  Maine,  Michigan,  Cross  v.  Cross,  3  Paige,  139;  Common- 
Minnesola,Montana,Nevada,  New  Mexico,  wealth  v  Weutz,  1  Ashm.  269,  Corn- 
Oregon,  Pennsylvania,  Washington.  And  monwealth  v.  >She])herd,  6  Binn.  286, 
if  the  father  aclinowledges  the  child  as  his  Stegall  t.  Stegall,  2  Brock.  256;  Bury  y! 
in  Alabama,  Arizona,  Arkansas,  Colorado,  Phillpot,  2  Mvl.  &  K.  349;  Patterson  v. 
Connecticut,  Georgia,  Indiana,  Kentucky,  Gaines,  6  How.  550,  5S9 ;  Plowes  r.  Bossey! 
Louisiana,  Maryland,  Massachusetts,  Mi's-  31  L.  .7.  Ch.  680;  Hargrove  v.  H.aroroye! 
sissippi,  Missouri,  Nebraska,  New  llanip-  9  Beav.  255;  Illinois  Loan  Co.  u.  Bonneri 
shire,  Ohio,  Texas,  Vermont,  Virginia,  75  111.  315.  The  presumption  of  law 
West  Virginia,  Wiscniisin,  Vi^yoming.  seems  to  be  less  in  Van  Aernam  !',  Van 
Statutes  of  legitimation  are  valid,  Beall  v.  Aernam,  1  Barb  Ch  375.  But  see 
Beall,  8  Ga.  210;  and  to  he  construed  Caujolle  c.  Ferrie',  23  N.  Y.  (9  Smith)  90. 
favorably,  Swanson  v.  Swanson,  2  Swan,  (m)  Patchett  v.  Holgate,  3  E.  L.  &  E. 
446.     But  see  Edmondson  v.  Dyson,  7  Ga.  100. 

^'^;   >  ^    ,    ^.  .,  >.  '")  People  f.  The  Overseers,  15  Barb. 

( /)  Code  Civil,  No.  331  ;  2  Domat,  361  ;  286  ;  Parker  -■.  Wav,  15  X.  H,  45. 
1  Ersli.  Inst.  116;  Butler's  note  (181),  to  (;;)  Annandale  V.  Harris,  2   P.  Wms. 

Co  Lit.     It  was  in  reply  to  an  attempt  of  432. 

the  English  Bishops  to  introduce  this  rule  (g)  Prec.   Ch.  475;    1   Eq.   Cas.   Abr. 

of  the  civil  (and  canon)  law  into  England,  123  ;  Gilb.  Eq.  139. 

that  the  Lords  made  their  famous  answer,  (r)  Bunn   v.   Winthrop,   1   ,Tohns    Ch. 

"  Nolnmus  leqes  Anghm  mutari."  338  ;  Harten  v.  Gibson,  4  Desaus   139 

(k)  1  Roll  Abr.  358  ;  Co  Lit.  244  a.  (s)  Pratt  v.  Flamer,  4  Har  &.  J   10. 
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children  was  held  void,  (t)     *  It  has  been  held  in   Eng-    *  338 
land   that   bastards    cannot   marry  within  the  prohibited 
degrees,  (w) 

The  rights  of  the  mother  to  the  custody  of  the  child  have  been 
maintained  against  the  putative  father,  (v) 

{t)  Wilkinson  D.  Wilkinson,  N.  Y.  Leg.  {v)  Robalina  v   Armstrong,  15  Barb. 

Obs.  191.  247  ;  Nine  v.  Starr,  8  Ore.  49 ;  Bote's  Ap- 

ia) Haines  v.  Jeffell,  1  Ld.  Eaym.  68.      peal,  106  Pa.  574. 
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339  CHAPTEE   XVIII. 

OF   THE   CONTRACTS    OF   MARRIED   WOMEN. 

Sect.    I.  —  Of  the,   General  Effect  of  Marriage  on  the  Rights  of 

the  Parties. 

At  common  law  the  disability  of  a  married  woman  is  almost 
entire.  Her  personal  existence  is  merged  for  most  purposes  iu 
that  of  her  husband.  This  was  not  so  among  the  Anglo-Saxons, 
nor  with  the  earlier  Teutonic  races ;  and  must  be  explained  as 
one  of  the  effects  of  the  feudal  system.  It  was  a  principal 
object  of  that  system  to  make  the  whole  strength  of  the  State 
available  as  a  military  force ;  and  to  this  purpose  was  sacrificed 
much  of  the  consideration  and  respect  which  had  been  formerly 
paid  by  the  German  tribes  to  woman  and  her  rights  of  property, 
and  which  had  distinguished  these  tribes  from  the  nations  of 
Kome,  Greece,  and  the  East.  As  a  married  woman  could  not  be 
a  soldier,  she  was  permitted  to  have  but  imperfect  and  qualified 
rights  of  property,  because  property  was  then  bound  to  the  State, 
and  made  the  means  of  supplying  it  with  an  armed  force.  It  is 
possible  that  the  Teutonic  respect  for  woman  was  intensified  into 
the  extravagance  of  chivalry,  as  a  kind  of  compensation.  All  was 
done  for  her  that  could  be  done,  in  manners  and  in  social  usages ; 
because  in  law,  and  in  reference  to  rights  of  property,  so  little 
was  allowed.  Dower  was  carefully  secured  to  her ;  but  the 
exercise  of  her  own  free  will  over  her  property  was  forbidden. 
But  the  influence  of  the  feudal  system  is  broken,  very  much  in 
England,  and  far  more  here.  And  among  the  effects  of  this  decay 
of  a  system  in  which  many  of  the  jjrinciples  and  forms  of  our  law 
originated,  we  count  the  changes  which  have  been  made  and  are 

now  making  in  the  law  which  defines  the  position  and  the 
*  340    rights  *  of  the  married  woman.      This  law  is  in  fact,  at 

this  moment,    in  a  transition  state   in   this   country.      It 
seems  to  be  everywhere  conceded  that  the  old  rules  were  oppres- 
sive and  unjust,  and  certainly  not  in  conformity  with  the  existing 
temper  or  condition  of  society.     Almost  everywhere  changes  are 
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made,  or  attempted ;  and  the  necessity  of  change  is  not  denied. 
But  in  some  parts  of  our  country  the  slow  and  gradual  progress 
of  these  changes  indicates  a  belief  that  there  is  much  need  of 
caution,  in  order  to  improve  and  liberalize  the  marital  relation 
without  inflicting  upon  it  great  injury.  We  know  that  in  those 
States  in  which  the  greatest  changes  have  been  made,  and  still 
greater  are  desired  by  some  persons,  there  are  those  who  think 
mischief  has  already  been  caused,  and  that  a  brief  experience  will 
prove  the  inconvenience  and  danger  of  permitting  husband  and 
wife  to  possess  interests  and  properties  and  powers,  altogether,  or 
in  a  great  degree,  independent  and  equal.  The  tendency  of  this 
would  seem  to  be,  necessarily,  to  make  them  bargainers  with  each 
other;  and  as  watchful  against  each  other,  as  careful  for  good 
security,  as  strict  in  making  terms  and  compelling  an  exact  per- 
formance of  promises  or  conditions,  and  as  prompt  to  seek  in 
litigation  a  remedy  for  supposed  wrongs,  as  seller  and  buyer, 
lender  and  borrower,  usually  are ;  and  as  these  parties  may  be, 
more  properly  and  safely,  than  husband  and  wife. 

We  place  in  a  note  at  the  end  of  this  chapter,  a  synopsis  of  the 
statutory  provisions  of  the  several  States  affecting  the  law  of 
husband  and  wife ;  but  shall  present  in  the  text  what  may  still 
be  regarded  as  common  law  on  this  subject,  and  in  force,  where 
not  changed  as  stated  in  the  synopsis,  (aa) 

We  will  first  consider  the  effect  of  marriage  upon  the  contracts 
made  by  the  woman  before  her  marriage,  and  then  her  contracts 
made  after  marriage. 
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OF   THE   CONTRACTS   OF    A   MARRIED   WOMAN   MADE   BEFORE 
MARRIAGE. 

The  contract  of  a  married  woman  made  before  her  marriage 
inures  to  the  benefit  of  her  husband ;  but  does  not  vest  in  him 
absolutely.  It  is  a  chose  in  action,  which  he  may  reduce  to  his  own 
possession  during  her  life.  If  he  does  not  so  reduce  it  to  his  pos- 
session, and  dies,  she  surviving  him,  it  becomes  again  absolutely 

[aa]  The  English  Statute  of  1870,  ch.  husband  is  not,  and  her  property  is,  liable 

93,  changes  the  law  of  that  country  mar  for  her  ante-nuptial  debts.     [And  in  1882 

terially,  providing,  with  much  detail,  that  the  rights  of  married  women  were  still 

the  property  and  earnings  of  a  married  further  enlarged  by  the  Statute  45  &  46 

woman  shall   be  her  own,  and  that  her  Victoria,  c.  75.] 

365 


*  342  THE  LAW  OF  CONTRACTS.  [BOOK  I. 

hers,  (a)  If  she  dies  before  he  has  reduced  it  to  possession,  he 
surviving,  he  may  enforce  the  contract  as  her  administrator,  for 
his  own  benefit,  (b)  And  it  has  been  said  that  if  he  gets  posses- 
sion of  her  choses  in  action  after  her  death,  without  suit,  they 
are  his,  by  a  title  as  perfect  as  if  he  had  received  letters  of 
administration,  (c)  And  if  administration  be  necessary,  and  the 
husband  dies  before  taking  out  letters  of  administration,  the  right 
to  take  them  goes  to  his  personal  representatives ;  and  if  another 
party  becomes  administrator,  he  will  be  regarded  as  a  trustee  for 
the  husband  or  his  personal  representatives,  (d)  He  may  reduce 
such  chose  in  action  to  his  possession  by  receiving  the  money  or 
other  benefit  due  from  it,  or  by  a  new  contract  with  the  debtor  in 

substitution  for  the  wife's  chose  in  action,  or  by  recov- 
*  342    ering  a  judgment  on  the  contract,  (e)  ^     *  But  the  husband's 

pledging  the  wife's  note,  and  afterwards  redeeming  it,  is 
not  a  reduction  by  him.  (/) 

(a)  Co.  Lit.  351  b;  Obrian  v.  Earn,  3  appointed  administrator,  die  before  the  es- 

Mod.  186;  Estate  of  Kintzinger,  2  Ashm.  tate  is  all  administered,  his  executor  or  ad- 

455  ;  Legg  v.  Legg,  8  Mass.  99 ;  Glasgow  ministrator  is  entitled  to  be  administrator 

V.  Sands,  3  G.  &  J.  96 ;  .Stephens  v.  Beale,  de  bonis  non,  in  preference  to  her  next  of 

4  Ga.  319  ;  Killcrease  v.  Killcrease,  7  How.  kin.     Donnington  v.  Mitchell,  1  Green,  Ch. 

(Miss.)  311 ;  Kogers  v.  Bumpa-ss,  4  Ired.  243 ;  Hendren  v.  Colgin,  4  Monf.  231. 
JEq.  385  ;  Sayre  v.  Flournoy,  3  Kelly  (Ga.),         (e)  It  seems  that  any  act  on  the  part  of 

541.     See  Mitchell  v.  Holmes,  L.  R.  8  Ex.  the  husband,  which  clearly  shows  an  in- 

119.  tention  to  make  the  wife's  chose  in  action 

(6)  1  Roll.  Abr.  910;  Elliot  v.  Collier,  his  own,  as  mortgaging,  i-eleasiug,  taking 

3  Atk.  526,  1  Ves.  Sen.  15,  1  Wils.  168;  a  new  security,  procuring  a  judgment  on 

Donnington  v.  Mitchell,  1  Green,  Ch.  243  ;  it,  appointing  another  as  agent  to  collect 

Browni).  Alden,  14B.Mon.  144.    He  holds  the  money  who  actually  collects   it,  &c., 

the  proceeds,  howerer,  as  assets  for  the  pay-  is   a    sufficient    reduction    to   possession, 

ment  of  her  debts  contracted  before  mar-  and  bars  the  wife's  right  of  surAivorship. 

riage.  —  Heard   v.  Stamford,  3  P.  Wms.  But  mere  receipt  of  interest  on  the  wife's 

409;    Cas.   Temp.    Talb.    173;    2    Kent,  chose  inaction  is  not  a  reduction  to  pos- 

Com.  135;  Blennerhassett  v.  Monsell,  19  session.     Hart  v.  Stephens,  6  Q.  B.  937. 

Law  Times,  36.  Nor  is  the  mere  fact  that  he  joined  with 

(c)  Whitaker  v.  Whitaker,  6  Johns,  her,  in  giving  a  receipt  for  the  principal, 
112.  We  cannot  but  entertain  some  sufficient  evidence  of  a  reduction  to  pos- 
doubts  of  this,  see  Gill  v.  Woods,  81  111.  session  by  the  husband.  Timbers  v.  Katz, 
64 ;    Woodman   v.   Woodman,  54   N.   H.  6  W.  &  S.  290. 

226;  Wilson  y.  Breeding,  50  la.  629.    But  (/)  Bartlett   v.  Van   Zandt,  4  Sandf. 

see   Lowry   v.    Houston,  3   How.  (ili.ss.)  Ch.  396;  Latourette  v.  Williams,  1  Barb. 

394  ;  Scott  v.  James,  3  id.  307  ;   Wade  v.  9.     See  as  to  reduction  by  agents,  Tnrton 

Grimes,  7  id.  425.  v.  Turton,  6  Md.  375. 

(d)  And  so  if  her  husband,  having  been 

1  Payment  to  a  husband  of  the  cash  proceeds  of  a  sale  of  her  real  estate  makes  them  his 
absolutely,  Plummer  v.  Jarman,  44  Md.  632  ;  or  of  the  proceeds  of  a  note  for  the  pur- 
chase-money, Humphries  o.  Harrison,  30  Ark.  79  ;  unless  at  the  time  he  received  them 
he  promised  her  to  make  repayment,  and  obtained  possession  only  upon  the  faith  of 
such  promise,  Sabel  i\  Slingluff ,  52  Md.  132.  The  receipt  by  the  joint  agent  of  the  hus- 
band and  wife  of  money  of  an  estate  of  which  she  is  administratrix,  and  of  which  a  dis- 
tributive share  belongs  to  her,  reduces  it  to  the  husband's  possession.  Dardier  v. 
Chapman,  11  Ch.  D.  442.  [But  possession  of  personalty  by  the  husband  as  executor 
is  not  a  reduction  to  possession  of  his  wife's  right  as  residuary  legatee,  Sowles  v. 
Witters,  39  Fed.  Rep.  403] ;  and  where  a  husband  never  claimed  his  wife's  money  as 
his  own,  a  disposition  of  it  by  his  will,  will  not  make  it  a  part  of  his  estate,  Grebill's 
Appeal,  87  Penn.  St.  105. —  K. 
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If  the  wife's  choses  in  action  are  assigned  by  the  husband,  and 
not  otherwise  reduced  to  his  possession,  the  question  arises, 
whether  this  is  of  itself  a  reduction  to  possession.  And  if  not, 
has  the  assignee  acquired  a  right  to  reduce  them  to  his  own  pos- 
session ?  And  if  so,  and  the  assignee  fails  to  do  this  during  the 
life  of  the  husband,  and  the  wife  survives  the  husband,  is  the 
right  of  reduction  to  possession  by  the  assignee  gone,  and  do 
the  choses  in  action  become  the  wife's  absolute  property? 

The  weight  of  authority  is  in  favor  of  the  latter  view.  The 
doctrine  to  be  drawn  from  the  cases  may  be  stated  thus :  If  the 
husband  appoints  an  agent  with  authority  to  reduce  to  possession 
these  choses  in  action,  the  agent  may  go  on  and  do  this,  while - 
the  husband  lives.  But  the  death  of  the  husband  revokes  the 
agency,  and  if  the  wife  is  living,  the  choses  in  action  become 
absolutely  hers,  because  they  are  unreduced  by  the  husband. 
And  if  the  husband  assign  them,  but  not  for  value,  this  assign- 
ment has  only  the  effect  of  a  naked  authority  to  the  assignee  to 
reduce  them  to  possession.  But  if  the  husband  assign  them  for 
value,  the  assignment  is  now  in  itself  a  reduction  to  possession  by 
the  husband,  and  the  choses  in  action  do  not,  on  the  husband's 
death,  return  to  the  wife,  although  there  was  no  further  reduction 
during  his  life,  (g) 

The  effect  of  an  assignment  in  Bankruptcy  and  Insolvency 
is  considered  in  the  chapter  on  these  subjects  in  the  Third 
Volume. 

*  Whether  a  creditor  of  the  husband  can  acquire  by     *343 
attachment  in  a  suit  against  the  husband,  the  wife's  choses 
in  action,  has  been  much  disputed.     The  adjudications  of  this 
country  seem  to  be  in  favor  of  his  right  to  do  so ;  {h)  not  however 
without  high  authority  and  strong  reasons  for  the  doctrine,  that 

(0)  Schuyler   v    Hoyle,  5  Johns.   Ch.  power.      Vance  v.  McLaughlin,  8  Gratt. 

196  ;  Cartaret  v.  Paschal,  3  P.  Wms.  197;  289,  admits  the  validity  of  the  attachment, 

Jewson  V    Moulton,  2  Atk.  417 ;   Mitford  but  holds  that  it  is  avoided  by  the  death 

V.  Mitford   9  Ves.  87 ;  Kenny  v.  Udall,  5  of  the  husband  while  the  suit  is  pending. 

Johns.   Ch.  464 :   Lowry  v.  Thornton,   3  Skinner's  Appeal,  5  Penn    St.  262,  holds 

How.  (Miss.)  394.     That  the  assignment  that  a  general  assignment  by  the  husband 

must  be  for  value,  see  Saddington  v.  Kins-  of  all  his  property  for  his  creditors  does 

man   1  Bro.  Ch.  44 :   Johnson  v.  Johnson,  not  pass  to  them  his  wife  s  interest  in  a 

1  Jac.  &  W.  472 ;  Hartman  ..  Dowdel,  1  legacy  not  yet  received     See,  however, 

Rawle  279  Swoyer's  Appeal,  id.  377.     A  note  given 

(A)'Dold  V.  Geiger,  2  Gratt.  98,  holds  to   the  wife  during  coverture   is   only  a 

that  a  husband  cannot  protect  these  choses  chose  in  action  to  which  these  rules  apply, 

in   action  from  his  creditors   by  settling  as  it  does  not  become  the  husband  sun- 

them  on  his  wife.     Andrews  v.  Jones,  10  less  he  reduces  it  to  possession.     Gates  v. 

Ala  4oS,  qualifies  if  it  does  not  deny  this.  Madely,  6  M.  &  W.  423 ,  Hart  .^Stephens 

Wheelers  Bowen, 20 Pick. 563;  Hayward  6  Q.  B.   937;    ScarpeUmi  ..  Atcheson,   7 

V.  Hayward,  id.  528,  and  Strong  u.  Smith,  Q.  B.  875. 
1  Met.  476,  assert  that  creditors  have  this 
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the  husband's  right  to  reduce  these  choses  to  possession  is  strictly- 
marital,  which  he  may  perhaps  himself  transfer,  but  which  cannot 
be  taken  from  him  in  invitum.  (i) 

It  seems  now  to  be  settled,  that  any  court  having  equity  powers, 
when  an  assignee  of  a  wife's  chose  in  action  requires  the  aid  of 
those  powers  to  reduce  them  to  his  possession,  will  compel  an 
adequate  provision  out  of  them,  for  the  wife ;  reference  being  had 
not  merely  to  this  chose,  but  to  all  the  property  of  the  wife  which 
passes  to  the  husband. 

But  the  court  will  not  interfere  where  the  assignee  may  acquire 
complete  possession  without  its  aid.  {j)  Whether,  in  this  country, 
a  court  of  law  possessing  equity  powers,  would  use  them  for  the 
protection  of  the  wife,  if  an  assignee  of  her  choses  in  action  sought 
its  aid  to  reduce  them  to  possession  by  an  action  at  law,  is  not 
positively  settled  by  adjudication.  On  general  principles  we 
should  hope  that  it  would  do  so. 

Generally,  in  all  cases  where  the  right  of  action  would  survive 
to  the  wife,  the  husband  and  wife  must  join  in  an  action  there- 
for. (Jc)    As  all  her  beneficial  contracts  made  before  marriage 

*  344    inure  to  *  the  benefit  of  the  husband,  so,  on  the  other  hand, 

if  she  is  liable  for  any  debts  when  he  marries  her,  this 
liability  is  cast  on  him  jointly  with  her,  by  the  marriage  ;  {I)  even 
if  he  were  an  infant  at  the  time  of  marriage,  (m)  And  this  is  true 
also,  although  the  debts  did  not  mature  and  become  payable  until 
after  the  marriage,  {n)  and  although  he  received  nothing  with  her. 
This,  however,  is  only  his  personal  liability,  and  does  not  survive 
him.  If,  therefore,  he  dies  before  a  debt  is  paid,  his  estate  is  not 
liable  for  it,  unless  the  debt  was  put  in  suit  and  reduced  to  a 
judgment  in  his  lifetime,  (o)  even  if  that  estate  contains  or  con- 
sists wholly  of  what  has  been  her  personal  property.  But  her 
separate  liability  revives  by  his  death,  {p)  although  her  marriage 

(i)  Wheeler  v.  Moore,  13  N.  H.  478;  i>.  Thompson,  13  Pick.  64;  Haines  r.  Cor- 

Poor  V.  HazletoD,  15  N.  H.  564.     See  also  lis.s,  4  Mass.  659  ;  Dodgson  v.  Bell,  3  E. 

Gallego    V.    Gallego,   2   Brock.    287,   and  L.  &  E.  542 ;  s.  c.  5  Exch.  967 ;  Alexan- 

Peacock  v.  Pembroke,  4  ,Md.  280 ;   Mell-  der  v.  Morgan,  31  Ohio  St.  546. 
inger'a   Adm.    v.   Bausman's   Trustee,  45  (m)  Butler    v.    Breck,    7    Met.    164  ; 

Pa.  522,  528 ;  Perry  v.  Wheelock,  49  Vt.  Roach  v.  Quick,  9  "Wend.  238. 
63,  67.  (n)  Heard    v.    Stamford,    Cas.    Temp. 

(./)  Duvall  r.  Farmers'  Bank,  4  G.  &  Talb.    173;  s.  c.  3    P,    Wms.   409;    Tho- 

J.   282  ;   White.sides   u.   Dorris,   7    Dana,  mond  i-.  Earl  of  Suffolk,  1  P.  Wins.  469, 
101 ;  Perryclear  v   Jacobs,  2  Hill  (S.  C),  (o)  Roll.  Abr.  351  ;  Heard  y.  Stamford, 

Ch.  504  ;   Like  v.  Beresford,  3  Ves.  506  ;  3  P.  Wms.  409  ;  Witherspoon  v   Dubose, 

Sleech  v.  Thorington,  2  Ves.  Sen.  562.  1  Bailey,  Eq.   166;  Howes  ?■■  Bigelow,  13 

(i)  Morse    v.    Earl,    13    Wend.    271  ;  Mass.  384 ;    Chapline   >•    Moore,  7  Monr. 

Ramsey  D.  George,  1   M.  &  Sel.  176;  Hoy  179;  Buckner  v.  Smyth,  4  Desaus.  371; 

V.  Rogers,  4  Monr.  225  ;  Milner  v.  Milnes,  Mentz  v  Renter,  1  Wntts,  229. 
3  T.  R.  631.  (p)   Woodman  u    Chapman,   1    Camp. 

(0  Morris  v.  Norfolk,  1   Taunt.   212;  189. 
Howes  V.  Bigelow,  13  Mass.  384 ;  Petkin 
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may  have  taken  from  her  and  given  to  him  or  his  representatives, 
all  her  means.  So  if  she  dies  before  the  debt  is  paid  or  reduced 
to  judgment,  his  liability  also  ceases,  {q)  But  if  she  leaves  choses 
in  action  unreduced  to  possession  by  the  husband,  and  after  her 
death  he  or  his  representative  as  her  administrator,  reduces  them 
to  possession,  as  above  stated,  the  proceeds  of  these  choses  in 
action  must  be  applied,  in  the  first  place,  to  any  unpaid  debts  of 
hers,  and  only  the  balance  can  be  held  by  the  husband  or  his 
estate,  (r) 

A  discharge  of  the  husband  in  insolvency  or  bankruptcy  bars  a 
suit  against  husband  and  wife  for  her  debt.  And  it  has  been  held 
that  such  discharge  extinguished  her  debt;(s)  in  which  case  it 
could  not  revive  at  her  husband's  death.  But  in  equity  a  satis- 
faction of  the  debt  would  still  be  decreed  from  any  separate  estate 
held  by  her.  {t) 

Although  a  husband  cannot  contract  with  his  wife,  (w) 
he  *  may  make  her  a  valid  gift  of  a  chattel  or  of  a  chose  in    *  345 
action.  ^     But  a  delivery  of  the  chattel,  or  of  the  evidence 
of  the  chose  in  action,  is  indispensable,  (y)  ^ 


SECTION  III. 

OF   THE   CONTRACTS   OF   A   MARRIED   WOMAN   MADE   DURING   HER 

MARRIAGE. 

By  the  rules  of  the  common  law,  a  married  woman  has  no  power 
to  bind  herself  by  contract,  or  to  acquire  to  herself  and  for  her 
exclusive  benefit  any  right,  by  a  contract  made  with  her.     And 

(7)  See  cases  already  cited.  (t)  Mallory  v.  Vanderheyden,  cited  in 

(r)  Heard   v.    Stamford,    3   P.   Wms.  2  Kent,  Com.  138,  n.  (a). 

409,   Gas.  Temp.  Talb.  173;  Donnington  (u)  See  pos(,  p.  *  359. 

V.  Mitchell,   1  Green,  Ch.  243;  Kyder  v.  (v)  Brown  v.   Brown,  23   Barb.   565, 

Hulse,  24  N.  Y.  372.  Lockwood  v.  Cullen,  4  Rob.  129. 
(s)  Lockwood  V.  Salter^.  2  Nev.  &  M. 

255 

1  And  his  reservation  of  a  power  of  reTOcation  or  appointment  to  other  uses  does 
not  impair  the  validity  of  the  gift.  Jones  v.  Clifton,  101  U.  S.  225.  A  conveyance  of 
real  estate  by  deed  from  a  husband  to  his  wife,  intended  as  a  gift  m  prcesenti,  though 
void  at  law,  may  be  sustained  and  enforced  in  equity.  Hunt  v.  Johnson,  44  JN.  Y. 
27. K. 

2  As  for  instance,  against  creditors  in  a  gift  of  extravagant  furniture  in  the  com- 
mon dwelling  In  re  Pierce,  7  Bissell,  426,  —  Letters  alone  from  a  husband  to  his 
wife,  making  a  gift  to  his  wife,  wiU  not  effectuate  it.  Breton  v.  Woolven,  17  Ch.  D. 
416.    And  see  Ch.  xv.  —  K. 
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as  she  can  make  no  valid  contract,  the  husband  cannot  be  bound 
by  any  contract  which  she  may  attempt  to  make.  He  is  respon- 
sible for  her  torts  of  every  kind ;  but  if  the  tort  is  essentially 
connected  with  a  contract,  as  by  borrowing  money  on  false  and 
fraudulent  pretences,  it  is  held  that  the  husband  is  not  liable  for 
the  tort,  (w)  If  she  receives  money  or  property  by  gift  to  herself 
or  in  payment  for  her  services,  and  lends  it,  her  husband  and  not 
she  has  the  right  to  recover  it ;  and  so  if  she  sell  anything,  her 
husband  has  the  right  to  recover  the  price.  He  may  claim  the 
earnings  of  her  personal  labor,  and  only  where  she  alone  is  the 
meritorious  cause  of  the  debt  due  can  she  be  joined  in  an  action 
for  it.  In  general,  whatever  she  earns,  she  earns  as  his  servant, 
and  for  him ;  for  in  law,  her  time  and  her  labor,  as  well  as  her 
money,  are  his  property,  {x)  ^ 

*  346        *  If  A  enters   into  a   contract  with   the  wife  of  B,  not 

knowing  her  marriage,  and  she  having  no  authority  to  bind 
B,  and  not  professing  to  act  for  him,  the  wife  is  not  bound,  neither 
is  B  liable  upon  such  contract,  (y)  But  whether  B,  who  may  cer- 
tainly repudiate  the  contract,  can  elect  to  adopt  it,  and  enforce  it 
as  his  own  against  A,  may  well  be  doubted.     Upon  principle  we 

(w)  L.   A.  L.   Assoc.   0.   Fairhurst,   9  support,   they  living  separate   by   agree- 

Exch.  422 ;  Woodward  u.  Barnes,  46  Vt.  ment.     It  should  be  noted,  however,  that 

332.  Eo/fe,  B.,  puts  the  case  on  the  ground  that 

(x)  See  Legg  v.  Legg,  8  Mass.  99  ;  the  wife  had  invested  her  savings  in  stock 
Howes  V.  Bigelow,  13  Mass.  384  ;  Wins-  (which  stock  she  afterwards  sold  and  gave 
low  !;.  Croker,  17  Me.  29  ;  Hoskins  v.  away  the  proceeds),  and  he  held  that  al- 
Miller,  2  Dev.  360 ;  Hyde  «.  Stone,  9  though  the  money  might  have  been  hers 
Cowen,  230 ;  Morgan  v.  Thames  Bank,  to  dispose  of  as  she  pleased,  yet  when  she 
14  Conn.  99  ;  Matter  of  Grant,  2  Story,  bought  a- specific  chattel  with  a  part  of  it, 
312  ;  Hawkins  v.  Craig,  6  Monr.  257  ;  that  chattel  became  the  husband's. 
Merrill  v.  Smith,  37  Me.  394;  McDavid  (y)  In  Smith  v.  Plomer,  15  East,  607, 
V.  Adams,  77  111.  155;  Yopst  v.  Yopst,  51  it  was  held  that  a  tradesman  supplying  a 
Ind.  61.  And  notwithstanding  the  hus-  married  woman  living  apart  from  her  hus- 
band lives  apart  from  his  wife,  and  in  a  band  with  furniture  upon  hire,  does  not 
state  of  continued  adultery,  his  right  to  thereby  divest  himself  of  the  present  right 
her  personal  property  is  still  the  same,  so  of  property  in  such  goods,  inasmuch  as 
long  as  the  relation  of  husband  and  wife  the  married  woman  was  incapable  of  ac- 
continues.  Russell  v.  Brooke,  7  Pick.  65  ;  quiring  it  by  any  contract ;  and  therefore 
Turtle  !'.  Muncy,  2  J.  J.  Marsh,  82  ;  Vree-  if  the  sheriff  take  such  goods  in  execution, 
land  V.  Kyno,  U  C.  E.  Green,  160  ;  includ-  at  the  suit  of  the  husband's  creditor,  trover 
ing  her  earnings  both  before  and  after  lies  by  the  tradesman.  But  if  the  contract 
marriage,  (ilover  v.  Proprietors  of  Drury  had  been  valid,  the  goods  being  let  to  hire 
Lane,  2  Chitt.  117  ;  Washburn  o.  Hale,  10  generally,  without  any  time  limited,  notice 
Pick.  429 ;  Prescott  <:  Brown,  23  Me.  305.  to  determine  the  contract  given  to  tlie 
In  Messenger  v.  Clark,  5  Exch,  388,  it  was  sheriff's  officer,  and  not  to  the  other  con- 
held  that  a  husband  is  entitled  to  the  tracting  party,  would  not  be  sufficient  to 
money  which  his  wife  saves  out  of  a  determine  the  contract, 
weekly   allowance  given  by  him  for  her 

1  The  proceeds  of  their  joint  labor  also  belong  to  the  husband,  Reynolds  v.  Robin- 
son, 64  N.  Y.  589  ;  Shaeffer  r.  Sheppard,  54  Ala.  244  ;  Bowden  v.  Gray,  49  Miss.  547  ; 
including  her  personal  apparel  purchased  with  the  same,  Hawkins  (/."Providence  &c! 
R.  Co.,  119  Mass.  596.  — K, 
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should  say  he  could  not,  because  there  is  a  total  want  of  reci- 
procity or  mutuality.  We  may  add  that  such  a  case  would 
perhaps  fall  within  the  rule,  that  no  act  is  capable  of  ratification 
by  the  principal  which  was  not  performed  by  the  agent  as  agent, 
and  in  behalf  of  the  principal,  (z) 

The  wife  may  be  the  agent  of  the  husband,  and  in  that 
*  character  may  make  contracts  which  bind  him ,  and  this  *  347 
agency  need  not  be  expressed,  but  is  raised  by  law  from  a 
variety  of  circumstances.  Thus,  the  purpose  and  comfort  of 
married  and  domestic  life  would  be  defeated  or  obstructed  if  the 
wife  had  not  a  general  authority  to  hire  servants,  or  to  purchase 
such  articles  as  are  necessary  for  the  use  of  the  family ;  and  the 
necessity  is  not  to  be  a  strict  one,  but  includes  whatever  things 
are  unquestionably  proper  to  be  used  in  the  family ;  and  suited 
to  the  manner  of  life  which  the  husband  authorizes ;  and  this 
even  after  her  adultery,  if  they  have  not  separated,  (a)  i  And 
therefore  the  law  clothes  her  with  this  authority.  (6)  So,  whatever 
she  purchases  for  herself,  the  husband  is  liable  for,  provided  it  be 


(z)  See  "Agents,"   ante,  p.  *49,  note  whether  the  husband  is  at  home  or  abroad, 

(g),  the  wife  is  not  presumed  to  be  his  agent 

(a)  Robinson  «.  Greinold,  1  Salk.  119;  jenera//y,  or  to  be  intrusted  with  any  other 

s.  c.    6   Mod.    171  ;   Bac.  Abr.    Baron  ^  authority  than  it  is  usual  and  customary 

Femp  (H.).  to  confer  upon  the  wife.   Benjamin  «.  Ben- 

(6)  The  wife  is  prima  facie  the   hus-  jarain,  15  Conn.  347;    Sawyer  p.  Cutting, 

band's  agent  in  managing  the  affairs  of  23  Vt.  486  ;  Leeds  v.  Vail,  15  Penn.  St.  184. 

his  household.      Pickering  v.   Pickering,  And  an  innkeeper's  wife  has  no  authority 

6  N.  H.  124;  Mackinley  k.  McGregor,  3  during  her  husband's  absence  to  boarder 

Whart.  369  ;  Walling  v.  Hannig,  73  Tex.  lodge   his   guests  at   less  than  the  usual 

580;  Felker  v.  Emerson,  16  Vt.  653.    But  rates.     Webster  v.  McGionis,  5  Binn.  235. 

not  to  lend  his  property.  Green  v.  Sperry,  And  the  wife  cannot  appear  and  manage 

16  Vt.  390,  although  where  the  husband  a  cause  at  nisi  prius  for  her  husband,  al- 

was  absent  from  home,  and   she  let   her  though  he  is  at  the  time  in  custody  and 

husband's  horses  out  for  hire,  it  was  pre-  cannot  appear  himself.     Cobbett  v.  Hud- 

sumed  that  she   had  authority  so  to  do.  son,  10  E.  L.  &  E.  318;    s.  c.  15  Q.  B. 

Church  i;.   Landers,   10  Wend.   79.     But  988. 

1  Aside  from  the  wife's  power  to  pledge  her  husband's  credit  for  necessaries,  with 
which  he  has  failed  to  supply  her,  the  question  whether  she  has  authority  to  act  as 
his  agent  in  any  particular  case  is  purely  one  of  fact,  and  if  in  fact  her  husband  has 
neither  authorized  her  nor  held  her  out  as  his  agent,  he  is  not  liable  unless  made  so 
by  statute.  Thus,  if  a  husband  is  able  and  willing  to  supply  his  wife  with  necessaries 
he  cannot  be  held  liable  for  necessaries  purchased  by  her  of  a  tradesman  who  had  not 
had  previous  dealings  with  the  wife  with  the  husband's  consent,  though  the  tradesman 
knew  nothing  of  the  husband's  prohibition.  Debenham  v.  Mellon,  5  Q.  B.  D.  394; 
6  Ann  Cas  24  ;  Clark  v.  Cox,  32  Mich.  304.  And  see  Morrison  v.  Holt,  42  N.  H. 
478;  Gulick  v.  Grover,  31  N.  J.  L.  182;  33  N.  J.  L.  463:  Catlin  v.  Martm,  69  N.  Y. 
393 ';  Delano  v.  Blanchard,  52  Vt.  578,  584. 

As  to  the  right  of  recovery  for  necessaries  furnished  the  wife  when  she  is  not  sup- 
ported by  her  husband,  see  Burkett  v.  Trowbridge,  61  Me.  251 ;  Thorpe  v.  Shapleigh, 
67  Me  235  •  Barr  v.  Armstrong,  56  Mo.  577 ;  McGrath  v.  Donnelly,  131  Pa.  549.  A 
wife  left  without  support  is  not  empowered  to  part  with  her  husband's  furniture  m 
payment  for  necessaries,  Edgerly  v.  Whalan,  106  Ma.'.s.  307.  Contra  is  Ahern  v. 
Easterbv  4'  Conn.  546.     See  also  Butts  v.  Newton,  29  Wis.  632. 
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such  in  quality,  and  no  more  in  quantity,  than  is  suitable  for  the 
station  and  means  of  the  husband,  and  the  manner  in  which  he 
permits  her  to  live.  But  beyond  this  she  has  no  such  authority, 
and  her  contracts  for  other  things  are  wholly  void.  Thus,  an 
agreement  by  a  wife  for  the  sale  of  her  real  estate,  with  the  assent 
of  her  husband,  and  for  a  valuable  consideration,  is  said  to  be 
void  in  law ;  and  equity  has  refused  to  enforce  it.  (c) 

As  the  wife  may  be  the  agent  of  the  husband,  so  the  husband 
may  be  the  agent  of  the  wife,  in  transacting  such  business  as 
recent  statutes  enable  her  to  do  on  her  own  account ;  ^  and  it  is 
held  in  New  York,  the  Chief  Justice  dissenting,  that  she  may 
manage  her  separate  property  through  the  agency  of  the  husband 
without  subjecting  it  to  the  claims  of  his  creditors,  (cc)  But  the 
case  shows,  and  it  must  be  certain,  that  if  she  permits  him  to 
assume  as  to  his  creditors  the  aspect  of  owner  of  her  property  so 
that  it  would  amount  to  actual  fraud  if  it  were  withheld  from 
them,  this  could  not  be  permitted.  If  she  holds  him  out  as  her 
agent  she  is  certainly  bound  by  his  acts,  (cd) 

In  every  case  it  is  a  question  for  the  jury,  under  the  instruction 

of  the  court,  whether  articles  supplied  to  the  wife,  and  for  which 

it  is  sought  to  make  the  husband  liable  on  his  implied  authority 

to  her,    are    or    are   not    necessaries    in    this    sense ;  (d) "' 

*  348    *  and   the  husband   may   show   that    the   articles   are  not 

necessaries  by  proof   that  the  wife  had   previously  suffi- 
ciently supplied  herself  elsewhere,  (e) 

An  important  fact  may  be,  the  possession  by  the  wife  of  a  sepa- 

(c)  Laneu.  IMcKeen,  15  Me.  304.  Clifford  v.  Laton,  3  C.  &  P.  15;  Holt  i'. 

{cc)  Buckley  v.  Wells,  33  N.  Y.  518;  Brien,  4  B.  &  Aid.  252  ;  Seaton  u.  Bene- 
Abbey  v.  Deyo,  44  Barb.  374.  diet,  5  Bing.  28;  Montague  v.  Egpinasse, 

(cd)  Read    v.    Earle,    12    Gray,  423.     1  C.  &  P.  356;   Spreadbnry  y.  Chapman, 

See  also  Owen  v.  Cawley,  36  N.  Y.  600;  8  id.  371 ;  Atkins  v.  Cnrwood,  7  id.  756; 
Dyer  u.  Swift,  154  Mass.  159.  Waithman   v.    Wakefield,   1   Camp.    120; 

{(I)  Etherington  v.  Parrot,  Salk.  118;     Furlong  v.  Hyson,  35  Me.  333. 

McCutchen  v.  McGahay,  11   Johns.  281 ;  (c)  Keneaux  v.  Teakle,  8  Exch.  680. 

1  As  such  he  may  collect  rents.  Walker  c.  Carrington,  74  III.  446 ;  purchase  real 
estate,  Coolidge  ".  Smith,  129  .Mass.  554  ;  sell  it,  Lavassar  v.  Washburne,  50  Wis.  200 ; 
sell  hpr  personal  property,  GrifBn  v.  Ransdell,  71  Ind.  440;  give  valid  notes,  Freiberg 
V.  Branigau,  18  Hun,  344  ;  act  as  her  clerk  and  assistant  in  her  business,  Cubberly  v. 
Scott,  98  111.  37  ;  and  carry  on  her  farm,  Bennett  v.  Stout,  98  111.  47.  —  K. 

2  Among  necessaries  have  been  held  to  be  medical  services,  Spaun  v.  Mercer,  8 
Neb.  57  ;  a  gold  watch  and  other  jewelry,  Raynes  v.  Bennett,  114  Mass.  424;  a  sewing- 
machine,  Wiley  V.  Beach,  115  Ma.ss,  559 ;  reasonable  legal  expenses  in  the  prosecution 
of  the  wife  by  the  husband,  Warner  v.  Heiden,  28  Wis  517;  and  in  divorce  proceed- 
ings, Porter  v.  Briggs,  38  la.  166  [contra,  Drais  v.  Ilogan,  50  Cal.  121  ;  Dow  v.  Eyster, 
79  111.  254;  Whipple  o.  Giles,  55  N.  H.  139) ;  dentistry  and  false  teeth,  Freeman  v. 
Holmes,  62  Ga.  556.  Among  non-necessaries,  "  religious  instruction  "  or  rent  of  pew, 
St.  John's  Parish  v.  Bronsou,  40  Conn,  75  ;  and  a  gold  pencil-case,  a  cigar-case,  a  glove- 
box,  a  scent-bottle,  a  guitar,  music,  and  a  purse  valued  at  £20,  where  the  husband's 
income  as  clerk  was  £400  a  year,  Phillipson  v.  Hayter,  L.  R.  6  C.  P.  38.  —  K 
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rate  income  or  other  distinct  means  of  her  own ;  and  it  may  be 
necessary  to  ascertain  whether  the  tradesman  supplying  her  dealt 
with  her  on  her  own  account,  making  charges  to  her  alone,  and 
receiving  payment  from  time  to  time  from  her  alone;  for  such 
facts  would  go  far  to  show  that  he  dealt  with  the  wife  on  her 
own  credit,  and  not  on  her  husband's.  (/) 

But  if  the  articles  be  more  or  better  than  are  necessary  for  the 
wife,  still  the  husband  may  be  held,  not  upon  his  authority  as 
implied  by  the  law,  but  upon  sufficient  evidence  of  his  express 
authority  or  assent;  and  for  this  purpose  comparatively  slight 
evidence  is  sufficient ;  and  the  mere  fact  that  he  saw  and  knew 
that  she  possessed  and  used  the  property,  or  even  that  she  had 
ordered  it,  and  he  made  no  objection,  may  be  enough  for  this 
purpose,  (g)  For  so  long  as  the  husband  lives  with  his  wife,  he  is 
liable  to  any  extent  for  goods  which  he  distinctly  permits  her  to 
purchase.  That  the  husband  may  withhold  his  authority, 
and  is  always  saved  from  liability  by  express  notice  *  and  *  349 
prohibition,  is  perhaps  more  clear  by  the  earlier  authori- 
ties than  by  the  later.  It  was  long  since  decided  that  if  the 
wife  lives  with  the  husband,  and  he  prohibits  a  tradesman  from 
supplying  her  with  articles  of  dress,  he  cannot  be  made  liable  for 
them,  because,  in  the  language  of  Lord  Hale,  "  it  shall  not  be  left 
to  a  jury  to  dress  my  wife  in  what  apparel  they  think  proper. "  (h) 
And  this  doctrine  is  maintained  by  many  cases,  and  the  rule  to  be 

(/)  It   is   always   a    question   of   fact  Eq.  §  1401.     See   also  Owens  v.  Dickin- 

for  the  jury  whether  the  tradesman  gives  son,  1  Craig  &  P.  48 ;  Murray  v.  Barlee, 

credit   to  the  wife  for   articles   delivered  3  Myl.  &  K.  209 ;  N.  A.  Coal  Co.  v.  Dyett, 

to  her,  and   if   the   credit  is   once  given  7  Paige,  9;  Gardner  v.  Gardner,  id.  112; 

to  her,   the   husband   will   not   he  liable,  Smith    v.    Sullivan,    11    How.    Pr.   368; 

although   the   articles  may  be  necessary,  Cromwell  v.  Benjamin,  41  Barb.  558. 
and  although   the   wife    lives  with  him,  (</)  Waithman  v.  Wakefield,  1  Camp, 

and  he  sees  her  wear  them  without  objec-  120.     The   mere  fact   that   the   husband 

tion.     Bentley   v.  Griffin,  5   Taunt.   356;  sees    the    wife   wearing   the  goods    does 

Metcalf  V.  Shaw,  3  Camp.  22 ;   Stammers  not  vary  the  case,  if  it  be  shown  that  he 

V  Macomb  2  Wend.  454 ;   Moses  v.  Fog-  disapproved  of    the  conduct  of   the  wife 

artie     2    Hill    (S.   C),   335;    Shelton    ;;.  iu   ordering  them.     Atkins  v.  Curwood, 

Pendleton,  18  Conn.  417.     And  see  Pow-  7  C.  &  P.   756.     And    where  no  express 

ers  V.  Russell,  26  Mich.  179;  for  the  law  authority  is  shown,  the   extravagant  na- 

does   not   allow  a  person   who  has   once  ture  of  the  wife's  order  is  always  proper 

given  credit  to  A,  knowing  all  the  facts,  to   be   taken   into    consideration    by   the 

afterwards  to  shift  his  claim  and  charge  jury,  as  showing   that   the  wife  had    no 

B      Leggat  v.  Reed,  1  C.  &  P.  16.     And  such  authority.     Lane  v.  Ironmonger,  13 

wherever  a  married   woman   lives   apart  M.  &W.  368;   Freestone  i-.  Butcher,  9  C. 

from    her    husband,    having    a   separate  &  P.  647;   Montague   i;.  Benedict,  3   B. 

estate  and  maintenance  secured  to  her,  &  C.  631 ;  Seaton  v.  Benedict  5  Bing  28. 
there  may  be  good   ground  to  hold  that  (A)  Manby  t-  Scott  X  pul    l^o;   Bac. 

all   her   debts  lontracted   for  such  main-  Ahr.   Baron  J^  Feme  (H);   Ethermg  on 

tenance,  and  in  the  course  of   her  deal-  i..  Parrot,  2  Ld.  Raym.  1006   1  Salk.  118; 

ings  with  tradesmen,  are  understood   by  Bolton  v.  Prentice,  Stra.  1214;  Keneaux 

both  parties  to  be  upon  the  credit  of  her  v.  Teakle,  8  Exch.  680. 


separate  funds  for  maintenance.     2  Story 
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gathered  from  them  would  seem  to  be,  that  the  implied  authority  of 
the  husband  may  always  be  rebutted  by  proof  of  express  prohibi- 
tion. We  cannot  but  think  it  certain,  however,  that  this  rule 
would  be  greatly  modified,  at  least  in  this  country,  under  circum- 
stances which  distinctly  required  such  modification.  As,  for 
instance,  suppose  the  husband  to  be  rich  and  penurious,  and  that 
he  gave  his  wife  garments  enough  to  prevent  her  suffering  from 
cold,  but  only  of  such  coarse  fabric  or  materials  that  she  could 
not  wear  them  in  the  street ;  or  that  from  bad  temper  or  cruelty 
he  gave  her  no  clothing,  so  that  for  decency's  sake  she  was  obliged 
to  remain  always  in  her  chamber  and  even  there  suffered  from 
cold,  —  we  cannot  doubt  that  the  husband  would  be  held  liable 
in  such  cases,  the  law  resting  his  liability,  if  necessary,  upon  an 
absolute  presumption  of  his  authority;  as  has  been  held  in  the 
case  of  his  turning  her  out  of  doors  without  her  fault.  And  the 
reason  and  justice  of  the  rule  would  be  fully  satisfied  if  the  hus- 
band, living  with  his  wife,  were  held  answerable  for  necessaries 
supplied  to  her,  with  or  without  notice  of  prohibition ;  but  where 
there  was  express  prohibition,  then  the  jury  should  be  instructed 
that  the  word  "  necessaries  "  should  be  construed  very  strictly. 
It  is  said :  "  The  law  will  not  presume  so  much  ill  as  that  a 
husband  should  not  provide  for  his  wife's  necessities,  "(i)  This 
should  not  be  presumed ;  but  when  it  is  proved,  the  law  should 
not  do,  nor  permit,  so  much  ill  as  to  leave  her  without  neces- 
saries. The  later  authorities  seem  indeed  to  change,  and,  as  we 
think,  materially  for  the  better,  the  ground  upon  which  the 

*  350    liability  *  of  the  husband  for  necessaries  furnished  to  the 

wife  has  hitherto  rested.  Generally,  at  least,  it  has  been 
put  upon  her  agency  and  his  authority.  Undoubtedly  this  has 
been  stretched  very  far,  and  authority  to  contract  for  the  husband 
sometimes  implied  from  circumstances  which  not  only  suggest  no 
rational  probability  of  any  such  authority,  but  seem  to  be  strongly 
opposed  to  this  supposition ;  it  sometimes  appears  to  be  a  legal 
supposition,  not  only  without  fact,  but  opposed  to  fact.  It  seems, 
indeed,  absurd  to  say,  that  a  man  who  has  driven  his  wife  from 
his  house  and  his  presence,  and  manifested  by  extreme  cruelty 
his  utter  hatred  of  her,  was  all  the  time  constituting  her  his 
agent,  and  investing  her  with  authority  to  bind  him  and  his 
property.  And  if  we  suppose  the  case,  where  a  wife  perfectly 
incapacitated  by  infirmity  of  body  or  mind  from  making  any  con- 
tract at  all,  is  supplied  with  necessaries  by  one  who  finds  her 
driven  from  home  and  ready  to  perish,  and  who  now  comes  to  her 

(i)  Lord  Hale,  in  Mauby  u.  Scott,   1  Sid.  109. 
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husband  for  indemnity,  we  cannot  doubt  that  he  would  recover. 
But  the  proposition  would  seem  too  absurd  even  to  take  its 
place  among  the  fictions  of  the  law,  that  the  wife,  when  she 
received  this  aid,  promised  in  the  husband's  name  that  he  would 
pay  for  it,  and  that  he  had  given  her  a  sufficient  authority  to 
make  this  promise  for  him.  For  these  and  other  reasons  courts 
now  show  a  tendency  to  rest  the  responsibility  of  the  husband  for 
necessaries  supplied  to  the  wife,  on  the  duty  which  grows  out  of 
the  marital  relation.  He  is  her  husband ;  he  is  the  stronger,  she 
the  weaker ;  all  that  she  has  is  his ;  the  act  of  marriage  destroys 
her  capacity  to  pay  for  a  loaf  with  her  own  money ;  and  as  all  she 
then  possesses,  and  all  she  may  afterwards  acquire,  are  his 
during  life  and  marriage,  upon  him  must  rest,  with  equal  fulness, 
if  the  law  would  not  be  the  absolute  opposite  of  justice,  the  duty 
of  maintaining  her,  and  supplying  all  her  wants  according  to  his 
ability.^  And  we  think  this  plain  rule  of  common  sense  and 
common  morality  is  becoming  a  rule  of  the  common  law.  {j)  ^ 

(;■)  In  Read  v.  Legard,  6  Exch.  636,  under  certain  circumstances  which  justify 

the  husband    was  a  lunatic,  confined   in  him  in  withholding  it,  she  has  authority 

an  asylum  as  dangerous,  and  the  plaintiff  to  pledge  his  credit  to  procure  it.     It  may 

had   supplied  the   wife  with   necessaries,  be   true,   as  stated  by  Mr.   Hill,  that  no 

Bill,   of   counsel,    says,   arguendo  •   "  Not  ca.se  has  yet  arisen  in  which  this  precise 

only  has  it  never  been  decided  judicially  point  was  brought  before  any  court ;  but, 

that  by  the  mere  fact  of  marriage  a  man  on  the  other  hand,  none  of  the  dicta  that 

confers   on   his   wife   an   irrevocable   au-  occur  in  any  of  the  cases  cited  furnish  a 

thority  to  bind  his  credit,  but  everything  clew  to  decide  the  present  one  adversely 

tends  to  show  that  her  right  so  to  do  is  to   the   plaintiff."    Alderson,  B.,   in   tlie 

derived  from  some  act,  real  or  supposed,  course    of    the  trial,   had    said  :  "  It  is  a 

of  the  husband,  done  after  the  marriage,  monstrous   proposition,  that  a  man  who 

and  which  he  must  be  in  a  condition  to  drives  a  woman  out  of  doors,  who  hates, 

persist  in   or   revoke."      Pollock,   C.   B.,  who  abominates    her,  actually  gives  her 

said :    "  This   rule    must   be   discharged,  authority   to   make    contracts    for   him " 

The    question    raised  by  it  is,   whether  He  and   Plait,  and   Martin,  BB.,  agreed 

an   action   can   be   maintained   against  a  with  Pollock,   C.   B.      Martin,  B.,   said : 

defendant    who   has   been  a  lunatic,   for  "  My  brother  Alderson  has  stated  the  real 

things  supplied  for  the  necessary  support  truth    respecting    the    obligation  of    the 

of   his  wife   during   the   lunacy.     It  ap-  defendant    and    the  prmciple  of  his  lia- 

pears  to  me  that  the  defendant  is  liable  bility ;   namely,  that   by   contractmg   the 

In  such  an  action.      The  action  is  founded  relation  of  marriage,  a  husband  takes  on 

on  this,  that  the  defendant  has  taken  on  him  the  duty  of  supplying  his  wife  with 

him  a  duty,  —  having  contracted  marriage  necessaries ;  p,nd  if  he  does  not  perform 

with  the  person  sustained  by  the  plaintiff,  that  duty,  either  through  his  own  fault  or 

he  has   thereby   become  in   point   of  law  in   consequence   of  a  misfortune  of  this 

liable  for  her  maintenance,  and  if  he  fails  kind,  the  wife  has  m  consequence  of  that 

to  provide   for  that  maintenance,  except  relation  a  right  to  provide  herself  with 

1  Thus  a  notice  by  the  husband  not  to  supply  his  wife  with  goods  on  his  credit 
does  not  prevent  him^rom  being  liable  for  necessaries  furnished  her  unless  he  has 
himself  supplied  her  suflicienitly.     McGrath  «.  Donnelly,  131  Pa.  549 

^  A  wife's  services,  and  the  comfort  of  her  society,  are  due  m  return  for  the  hus^ 
band't support,  Randall  v.  Randall  37  MicK  563;  '^"^  any  7*ra^'_\t/b;nd 
romnensation  to  care  for  her  husband  is  void.  Grant  v.  Green,  41  la.  88.  —  A  ftusDana 
X'^Xs  to  support  his  wife  and  children  in  his  father's  house,  having  no  house  or 
m'rs  oThroZ  and  she  refuses  because  of  the  fathers  jntem^ei-ance^nd  abuse,  .s 
not  liable  for  neglecting  to  support  her     People  v.  Pettit,  74  N.  Y.  320_-  K. 
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*351        *If  a  married  woman  carries  on  trade,  and  her  husband 
lives  with  her  and  receives  the  profits,  or  they  are  applied 
to  the  maintenance  of  the  family,  the  law  presumes  that  she  was 
his  agent  in  this  trade,  and  had  his  authority  to  make  the  nec- 
essary purchases,  {k)     So   an   authority  may  be  presumed 
*  352    from  habitual  *  acts  of  agency,  or  from  confirmation,  which 
may  be  express  or  implied ;  as  where  a  wife  was  in  the 
habit  of  drawing,  indorsing,  accepting,  or  paying  bills  and  notes 
for  her  husband,  and  this  he  knew  and  sanctioned,  his  authority 
to  her  will  be  presumed,  (l)     Or  if  such  bills  and  notes  are  usually 
a  part  of  a  certain  business  which  is  intrusted  to  the  wife  by 
the  husband,  he   would  undoubtedly   be   held   liable   for   them. 


them,  and  the  husband  is  responsible  for 
them.  And  although  in  the  declaration 
the  debt  sued  on  is  alleged  to  be  the  debt 
of  the  defendant  contracted  at  his  refjuest, 
the  truth  is  that  it  is  the  wife  who  con- 
tracts the  debt,  while  the  husband  is 
responsible  for  it."  See  also  Montague  '.•. 
Benedict,  .3  B.  &  C.  631,  and  Seaton  v. 
Benedict,  5  Bing.  28.  (In  these  very 
interesting  cases  on  the  liability  of  the 
husband  for  goods  furnished  to  the  wife, 
Mr.  Smith,  in  his  work  on  Contracts, 
p.  286,  says  the  name  of  the  defendant  is 
fictitious,  and  borrowed  from  Shakspeare's 
Much  Ado  about  Nothing,  the  defendant 
being  actually  "  a  highly  respectable 
professional  gentleman, '  whose  name  is 
not  given.)  A  .similar  doctrmewas  laid 
down  in  Shaw  v  Thompson,  16  Fick.  198 
(1834).  Shaw,  C.  J.,  in  that  case  says  • 
"  Hy  law  a  husband  is  entitled  to  all  the 
personal  property  of  the  wife,  to  all  her 
earnings  and  acipiisitions,  and  to  the  in- 
come of  her  real  estate  ;  it  also  throws  on 
him  the  obligation  to  support  ami  main- 
tain her.''  And  in  Sykes  i:  Halstead,  1 
Sandf.  4.'*3,  it  wa.s  held,  that  where  a 
husband  turns  his  wife  awa\',  or  compels 
her  to  go  by  ill-treatment,  and  refuses  to 
provide  fur  her,  he  gives  her  a  credit  with 
the  whole  conimuiiity,  although  it  be 
expressly  forbidden  by  hmi ;  and  she  has 
a  right  to  be  supported  by  him.  But  in 
an  action  for  goods  supplied  to  the  wife 
on  her  r)r(lcr  alone,  the  nuestion  is  (in  the 
absence  of  such  evidence  of  necessity  as 
may  show  an  agency  in  law)  ^vhether 
there  was  any  agency,  or  authority  in 
fact,  and  not  whether  the  goods  were 
necessary.  Read  v.  Teakle,  24  K.  L.  & 
K.  332  i  H.  0.  8  Exch.  680.  See  also  Keller 
./.  Phillips,  39  N.  Y   3.51. 

(k)  Petty  V.  Anderson,  2  C.  &  P.  38 ; 
Clifford  r.  Burtofl,  1  Bing.  199;  Oxnard  r. 
Swanton,  39  Me   12.5 ;  Ho;\s  v.  Malone,  140 

C7(j 


Pa.  .572.  But  m  Smallpiece  o.  Dawes,  7 
C.  &  P.  40,  where  A,  who  kept  a  fruit 
shop  in  London,  became  a  bankrupt  in 
1824,  but  did  not  surrender  to  his  com- 
mission, and  from  that  time  to  1833  the 
business  was  carried  on  by  his  wife,  to 
whom  fruit  was  supplied,  between  1828 
and  1832,  to  an  amount  exceeding  .£266, 
and  evidence  was  given  to  show  that  A 
was  seen  in  London  a  few  times  between 
1824  and  1833,  and  was  arrested  at  the 
shop  in  1833,  and  that  he  attended  the 
marriage  of  his  two  daughters  at  Marv- 
lebone  church ;  it  was  /if/2  that  proof  of 
these  facts  was  not  sutHcient  to  go  to  the 
jury  to  show  that  A's  wife  acted  as  his 
agent,  so  as  to  charge  him  with  the  price 
of  the  fruit. 

(/)  Cotes  r.  Davis,  1  Camp.  485;  Bar- 
low v.  Bishop,  1  East,  432 ;  Prestwick  v. 
.Marshall,  7  Bing.  565.  His  authority  to 
her  to  make  notes  in  his  name  cannot, 
however,  be  inferred  from  the  mere  fact 
that  he  knew  she  was  carrying  on  busi- 
ness, and  that  she  gave  the  note  in  the 
course  of  such  business ;  and  on  a  note  so 
given  the  husband  is  not  liable  even  to  a 
hnna  fiili-  indorsee  Keakcrt  v.  Sandford 
5  W.  &  S  164. —  Whenever  the  husband 
authorizes  the  wife  to  execute  nntes  in 
his  name,  they  must  purport  on  their  face 
to  be  made  in  bis  behalf,  or  by  her  as 
ri'/ent.  or  he  will  not  be  bound.  Minard  v. 
Mead,  7  Wend.  68  —But  in  the  case  of 
Lindus  v.  Bradwell,  5  C.  B.  582,  where  a 
bill  of  exchange  addressed  to  "  \\'illiam 
B."  wa,s  accepted  liy  liis  wife,  by  writing 
her  own  name,  "  M;iry  B."  upon" the  back, 
which  was  presented  to  the  husband  after 
it  became  due,  who  said  he  knew  all  about 
it,  that  it  was  for  a  milliner's  bill,  and 
that  he  would  pay  it  shortly,  he  was  held 
liable  as  acceptor,  although  he  had  not 
expressly  authorized  his  wife  so  to  accept 
the  bill. 
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Whether  a  married  woman  can  borrow  money,  even  for  necessaries, 
and  her  husband  be  held  liable  on  his  implied  authority,  seems 
not  to  be  settled,  (m)  If  the  lender  can  show  that  the  money  was 
used  by  the  husband,  then  he  can  hold  him.  It  has  been  held  in 
California  that  a  promissory  note  made  by  husband  and  wife 
jointly  does  not  bind  the  wife,  (mm)  The  mortgage  of  a  married 
woman  to  secure  her  own  promissory  note  which  she  had  power 
by  law  to  make,  is  valid,  (mm) 

When  the  cohabitation  with  the  husband  ceases,  and  they  live 
separately,  then  a  new  state  of  things  arises,  and  with  it  new 
rules  of  law.  The  wife  separates  from  her  hilsband,  either  by 
his  fault,  or  by  her  own,  or  by  mutual  consent  and  agreement. 
In  the  first  case  she  carries  with  her  all  her  rights  to  necessaries, 
and  he  who  supplies  them  to  her  may  hold  her  husband  liable  for 
their  price ;  {n)  ^  and,  as  it  has  lately  been  held,  for  the 
expenses  of  her  burial,  (ww)  2   And  we  deem  it  to  be  the  *  same    *  353 


()«)  At  law,  a  husband  is  not  liable  for 
money  lent  to  the  wife,  unless  his  request 
be  averred  and  proved.  Stone  c.  Mac- 
nair,  7  Taunt.  432 ;  Stephenson  u.  Hardy, 
3  Wils.  388 ;  Walker  v.  Simpson,  7  W.  & 
S  83;  Grendell  v.  Godmond,  5  A.  &  E. 
755 ;  Earle  r.  I'eale,  1  Salk.  387  ;  Darby  v. 
Boucher,  id.  279.  In  equity,  however, 
the  lender  will  be  allowed  to  stand  in 
place  of  the  tradesmen,  and  to  have  satis- 
faction as  far  as  they  could,  had  they 
been  plaintiffs.  Harris  i'.  Lee,  1  P.  Wms. 
482,  Free  Ch.  502 ;  Walker  ;;.  Simpson, 
supra ;  Marlow  v.  Pitfield,  1  P.  Wms.  558. 
See  May  ^.  Skey,  16  Sim.  588,  18  Law 
Jour.  308 ;  Ken_\  on  v.  Farris,  47  Conn. 
510.  And  where  money  was  advanced  to 
the  wife  living  with  her  husband,  and  he, 
after  the  wife's  decease,  promised  to  re- 
pay the  same,  "when  convenient,"  but 
said  he  was  not  privy  to  the  loan,  it  was 
held  that  there  was  evidence  to  go  to  the 
jury  that  the  wife  had  borrowed  the 
money  with  the  sanction  of  her  husband, 
or  that  he  ratified  the  act,  and  the  plain- 
tiff had  a  verdict.  West  v.  Wheeler,  2 
Car  &  K.  714. 

imm]  Brown  v.  Orr,  29  Cal  120 
(mn)  Beals  v.  Cobb,  51  Me.  348;  Frary 
V.  Booth,  37  Vt.  78. 


[n]  Bolton  (!.  Prentice,  2  Stra.  1214; 
Harris  !'.  Morris,  4  Esp.  41 ;  Rawlyns  v. 
Vandyke,  3  Esp.  251  ;  Hodges  v.  Hodges, 
1  id.  441 ;  Aldis  v.  Chapman,  1  Selw. 
N.  P.  281;  McCutchen  v.  McGahay,  11 
Johns.  281  ;  Houli.«ton  v.  Smyth,  3  Bing. 
127  ;  Howard  v.  Whetstone,  10  Ohio,  365; 
Emmett  r.  Norton,  8  C.  &  P.  506 ;  Clem- 
ent V.  Mattison,  3  Rich  93 ;  Fredd  v. 
Eves,  4  Harring.  (Del.)  385 ;  Allen  v. 
Aldrich,  9  Foster  (N.  H.),  63.  And  if  a 
wife  is  justified  in  leaving  her  husband, 
a  request  on  his  part  that  she  will  return 
will  not  determine  his  liability  for  neces- 
saries supplied  to  her  during  the  separa- 
tion. Emery  v.  Emery,  1  Y.  &  J.  501. 
Where,  however,  the  person  supplying 
the  wife  with  necessaries  relies  upon  her 
husband's  ill-treatment  as  good  cause  for 
her  leaving  him,  he  must  show  affirma- 
tively that  the  separation  took  place  in 
consequence  of  the  husband's  misconduct. 
It  is  not  enough  to  prove  that  there  were 
quarrels  and  personal  conflicts  between 
them,  unless  it  be  shown  that  the  hus- 
band was  the  offending  party.  Blov\ers 
V.  Sturtevant,  4  Denio,  46.  And  see  Reed 
V.  Moore,  5  C.  &  P.  200. 

(nn)  Cunningham  v.  Reardon,  98  Mass. 
538. 


-  If  the  wife  lias  left  him  for  good  and  sufficient  cause,  Thorpe  v  Shapleigh,  67  Me. 
235 ;  Hultz  v.  Gibbs,  66  Penn.  St.  360 ;  but  if  a  husband  whose  wife  left  him  without 
her  fault  makes  sufficient  provision  for  her,  or  which  she  accepts  he  is  not  tlien  liable, 
Crittenden  v.  Schermerhorn,  39  Mich.  661 ;  Smyley  i:  Reese  53  Ala  89  —  K. 

2  Whether  he  is  her  legatee  or  not,  Sears  f.  Giddey,  41  Mich.  590  ,  and  may  remove 
her  remains  from  one  burial-place  to  another,  if  he  has  not  freely  consented  to  their 
interment  in  the  former  place.  Weld  v.  Walker,  130  Mass.  423.  -  K. 
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thing  in  law,  as  well  as  in  reason,  whether  he  actually  expels 
her  from  his  house  without  her  fault,  or  compels  her  to  leave 
his  house  by  cruelty  to  her,  or  by  his  misconduct  in  it,  as  by 
introducing  a  prostitute  into  it.  (o)  ^  The  dictum  of  Lord  Eldon, 
that  "  where  a  man  turns  his  wife  out  of  doors  he  sends  with  her 
credit  for  her  reasonable  expenses,  "  is  undoubtedly  law.  (ji)  And 
we  should  say  that  he  turned  her  out  of  doors,  in  this  sense,  when 
he  obliged  her  to  fly  by  that  degree  of  ill-treatment  which  would 
induce  and  authorize  a  court  of  competent  jurisdiction  to  grant  her 
a  divorce.  Indeed  we  should  say  that  a  less  degree  of  cruelty  would 
authorize  Irer  to  escape  from  him  and  his  house,  and  "  carry  his 
credit  ■"  with  her. 

Where  husband  and  wife  live  together,  there  is  a  presumption 
of  law  arising  from  cohabitation,  that  the  husband  assents  to  con- 
tracts made  by  the  wife  for  the  supply  of  articles  suitable  to  their 

station,  means,  and  way  of  life,  {q)  But  when  this  cohabi- 
*354    tation    *  ceases,    then,    by    the    English    authorities,    the 

presumption  of  law  is  against  his  assent ;  and  the  husband 
is  not  liable  unless  such  presumption  be  rebutted  by  showing  his 
authority  from  the  nature  and  circumstances  of  the  separation,  or 
the  conduct  of  the  husband,  or  the  condition  of  the  wife,  and  the 
nature  of  the  articles  supplied  to  her.  (r)     And  where  the  husband 

{o)  lu  the  case  of  Hfarwood  v.  Heffer,  And  see  Breinig  o.  Meitzler,  23  Penn.  St. 

.3   Taunt.   421,   where   the   evidence   was  1.^7. 

tliat  the  husband  treated  the  wife  with  (9)  Etherington  ti.  Parrot,  1  Salk.  118; 
great  cruelty,  and  confined  her  in  her  McCutchen  v.  McGahay,  11  Johns.  281  ; 
chamber  under  pretence  of  insanity,  and  Fredd  v.  Eves,  4  Harring.  (Del.)  SS.'j. 
had  taken  another  woman  into  his  house,  Cohabitation  is  so  strong  evidence  of  as- 
with  whom  he  cohabited,  and  on  this  sent  and  authority  by  the  husband,  that 
the  wife  escaped  ;  the  Court  of  Common  he  will  be  liable  for  necessaries  furnished 
Pleas,  in  1811,  apparently  overlooking  the  wife,  although  thev  were  not  legally 
the  fact  of  the  husband's  cruelty,  did  not  married,  and  altliough  tlie  tradesman 
think  that  the  mere  introduction  of  a  knew  it.  Watson  v.  Threlkeld,  2  Esp. 
prostitute  into  the  family  was  sutlicient  637  ;  Robinson  v.  Nahon,  1  Camp.  245  ; 
to  justify  the  wife's  leaving,  and  taking  Blades  v.  Free,  9  B.  &  C.  167.  But  co- 
up necessaries  on  her  husband's  account,  habitation  is  not  conclusive  evidence  of  an 
But  this  doctrine  has  since  been  decidedly  authority  to  purchase  even  necessaries; 
condemned,   and    we   think    it    unsound,  and  it  inay  be  rebutted,  as  bv  showing 


See  Houliston  v.  Smyth,  10  Moore,  482 
s.  c,  3  Bing.  127;  Hunt  /•.  DeBlaquiere! 
.5  Bing  .562;  Fredd  w.  Eves,  4  Harring! 
(Del.)  385.  It  is  said  by  Branson,  C.  J. 
Blowers    v.   Sturtevant,   4   Denio,   46^ 


that  the  husband  supplied  her  sufficiently 
himself,  or  that  he  gave  her  sufficient 
ready  money  to  make  tlie  purchases. 
Manby  v.  Scott,  1  Sid.  109  ;  Kesolution 
2  Smith,  Lead.  Cas.  (3d  ed.)  264.     Of 


that  the  doctrine  contained  in  Harwood  course,  the  proof  of  such  facts  lies  on  the 

V.  Heffer  cannot   be  law   in   a   Christian  husband.      Clifford   v    Laton    3  C   &  P. 

country.  15  ;  Kea  ;..  Durkee,  25  111,  503. 

(p)  Rawlyns  v.  Vandyke,  3  Esp.  250.  {,)  The   English   authorities   are   uni- 

^  1  Bazeley  u.  Forder,  L.  R,  3  Q.  B.  559 ;  Hnltz  v.  Gibbs,  66  Penn.  St.  360.  But  if  a 
wife  leaves  her  husband  because  of  his  cruelty,  one  receiving  her  for  illicit  purposes 
cannot  recover  for  her  support.     Almy  v.  "Wilcox,  1 10  Mass.  443  K 
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and  wife  live  separate,  there  the  party  supplying  her  may  be 
regarded,  m  the  words  of  Lord  Mansfield,  as  standing  in  her  place. 
And  It  IS  for  him  to  make  strict  inquiry  into  the  terms,  cause, 
and  character  of  the  separation ;  for  he  trusts  her  at  his  peril  If 
the  separation  has  taken  place  by  the  husband's  act,  and  against 
the  wife's  will,  still,  if  it  be  for  her  adultery,  it  was  so  far  a  jus- 
tifiable act  that  the  husband  is  no  longer  bound  even  for 
strict  necessaries  supplied  to  his  wife,  (s)  Whether  *  this  *  355 
rule  of  law  would  be  modified  by  the  power  given  in  our 
States  to  the  husband,  to  obtain  a  divorce  a  vinculo  from  the  wife 
for  her  adultery,  may  be  doubted.  We  see  no  good  reason  why 
it  should  be,  and  our  cases  which  touch  upon  this  question  seem 
to  adopt  the  English  view,  {t)  But  more  question  may  exist  as  to 
another  part  of  the  English  law  on  this  subject;  for  it  has  been 


form  that  if  the  husband  and  wife  live 
separate  and  apart,  the  presumption  of 
law  is  against  the  husband's  liability, 
even  for  the  wife's  necessaries,  and  that 
the  burden  of  proof  is  on  the  tradesman 
to  show  that  the  separation  took  place 
under  such  circumstances  as  to  continue 
the  husband's  liability.  Clifford  v.  Laton, 
3  C.  &  P.  15;  Mainwaring  v.  Leslie,  2  id. 
507 ;  Bird  o.  Jones,  3  Man.  &  K.  121 ; 
Edwards  v.  Towels,  5  Man.  &  G.  624 ; 
Hindley  v.  AVestmeath,  6  B.  &  C.  200 ; 
Blowers  v.  Sturtevant,  4  Denio,  46 ;  Walk- 
er V.  Simpson,  7  W.  &  S.  83 ;  Cany  v. 
Pattou,  2  Ashm.  140.  But  in  Kumney  v. 
Keyes,  7  N.  H.  571,  where  the  question  as 
to  the  burden  of  proof  and  the  presump- 
tions of  law  in  such  case  were  much 
discussed,  the  rule  is  adopted  that  the 
burden  of  proof  is  on  the  hushaud  to  show 
that  the  separation  was  not  through  his 
fault,  and  prima  facie,  his  liability  still 
continues  for  his  wife's  necessaries.  See 
also  Frost  v.  Willis,  13  Vt.  202 ;  Claucy 
on  Husband  and  Wife,  28 ;  Rea  v.  Dur- 
kee,  25  111.  503. 

(s)  Hardie  v.  Grant,  8  C.  &  P.  512; 
Hunter  v.  Boucher,  3  Pick.  289  ;  Child  v. 
Hardyman,  2  Stra.  875  ;  Mainwaring  v. 
Sands,  1  id.  706  ;  Morris  v.  Martin,  id. 
647.  And  in  such  case  no  notice  to  the 
tradesman  of  the  wife's  adultery  and  sep- 
aration is  necessary  in  order  to  discharge 
the  husband  from  his  liability.  Morris 
i:  Martin,  1  Stra.  647 ;  Mainwaring  o. 
Sands,  id  706.  —  Or  if  any  notice  is  neces- 
sary, general  notoriety  is  sufficient.  Par- 
ker, C.  J.,  in  Hunter  v.  Boucher,  3  Pick. 
289.  And  in  like  manner  if  the  husband 
and  wife  live  apart  by  consent,  he  paying 
her  a  sniBcient  maintenance,  he  is  not 
liable    for    her   necessaries,   she    having 


been  guilty  of  adultery  after  the  separa- 
tion. Cragg  V.  Bowman,  6  Mod.  147- 
And  the  same  rule  applies  where  the  wife 
voluntarily,  and  without  any  fault  of  the 
husband,  elopes  from  him,  but  has  not 
been  guilty  of  actual  adultery ;  in  such 
case  the  husband  cannot  be  made  liable 
for  necessaries  furnished  the  wife  by 
third  persons,  although  they  had  no 
knowledge  of  the  elopement.  Brown  v. 
Patton,  3  Humph.  135  ;  McCutchen  v. 
McGahay,  11  Johns.  281;  Hindley  v. 
Marquis  of  Westmeath,  6  B.  &  C.  200 ; 
Cany  v.  Patton,  2  Ashm.  140.  However, 
although  the  wife  be  actually  guilty  of 
adultery,  yet  if  cohabitation  continue,  the 
husband  is  still  liable  for  her  nece.^isaries. 
Norton  i'.  Fazan,  1  B.  &  P.  226 ;  Harris  v. 
Morris,  4  Esp.  41.  I^et  a  woman  be  ever 
so  vicious,  yet  while  she  cohabits  with 
her  husband  he  is  bound  to  provide  neces- 
saries for  her,  and  is  liable  to  the  actions 
of  such  persons  as  furnish  her  with  them  ; 
for  his  bargain  was  to  take  her  for  better 
or  for  worse.  Per  Holt,  C.  J.,  in  Eolji- 
son  J).  Gosnold,  6  Mod.  171.  For  contin- 
ued cohabitation  after  knowledge  of  her 
adulterv  is  a  condonation  of  her  offence. 
Quincy'  v.  Quincy,  10  M.  H.  272  ;  Hall  v. 
Hall,  4  id.  462.  And  even  if  the  husband 
had  no  knowledge  of  her  adultery,  yet  if 
he  continue  to  live  with  her  he  would  be 
liable  for  her  necessaries ;  for  as  we  have 
before  seen,  any  man  living  with  any 
woman,  as  man  and  wife,  is  liable  for  her 
support,  although  they  were  never  mar- 
ried, and  the  tradesman  knew  it.  Watson 
V.  Threlkeld,  2  Esp.  637 ;  Robinson  v. 
Nahon,  1  Camp.  245;  Blades  v.  Free,  9 
B.  &C.  167. 

(t)  See  Hunter  v.  Boucher,  3  Pick.  291. 
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there  distinctly  decided,  that  if  the  husband  commits  adultery, 
and  brings  his  adulteress  into  his  house,  and  treats  his  wife  with 
great  cruelty,  and  then  turns  her  out  into  the  streets,  and  she 
afterwards  commits  adultery,  and  then,  being  repentant,  offers  to 
return  to  him,  and  is  wholly  without  means  of  subsistence,  never- 
theless no  action  for  furnishing  her  with  necessaries  is  maintain- 
able, (m)  But  this  is  certainly  very  severe  law,  and  our  courts 
would  be  very  reluctant  to  apply  it.  If  the  husband  rests  his 
defence  upon  the  wife's  adultery,  it  must  be  very  strictly  proved, 
and  a  verdict  in  an  action  for  criminal  conversation  is  not  admis- 
sible as  evidence  to  prove  it.  (v)  If  after  such  adultery  the  hus- 
band receives  her  back  into  his  house,  he  must  maintain  her  as 
before ;  and  cannot  discharge  himself  of  his  liability  for  necessa- 
ries supplied  to  her  if  she  leaves  him  afterwards,  or  even  if  he 
sends  her  away,  but  by  proof  of  a  new  act  of  adultery ;  so  it 
has  been  held,  (w) 

If  the  wife  leaves  the  husband  without  just  cause,  and 
*  356  refuses  *  to  cohabit  with  him,  then  it  is  certain  that  she 
loses  all  right  to  a  maintenance  from  him.  Por  the  oppo- 
site rule  would  encourage  a  wilful  breach  of  the  marriage  vow 
and  duty,  and  weaken  the  wholesome  influences  which  keep 
together  those  who  have  solemnly  agreed  to  live  together.  (»)     By 

(«)  Govier  v.  Hancock,   6  T.   R.    603.  nance   during   coverture,  if  her   husband 

And  it  has  likewise  been  held  in  England  turned  her  out  of  doors."     And  where  the 

that  a  husband  is  not  liable  to  the  penalty  husband  left  his  wife  who  had  been  guilty 

of  Stat.  5  Gr-o.  I\'.  c.  83,  §  .3,  for  neglect-  of  adultery,  still  living  in  his  house  with 

ing  and  refusing   to   maintain   his   wife,  two  cliildren    bearing   his   name,  he  was 

who  has  left  him  and  committed  adultery,  held  liable  for  necessaries  supplied    her, 

altliough   he   has   himself   since    her   d'e-  by  one  who   did   not   know  the   circum- 

parture   been   guilty  of  the  same  crime,  stances.     Norton  v.  Fazau,  1  B.  &  V.  226. 

King  V.  Flintan,  1  B.  &  Ad.  227.  {.,)   Manbv  v.  Scott,  1  Sid.  129;  Brown 

(«)   Hardie    v.   Grant,   8  C.   &  P.   512.  v.  Tatton,  3   Humph.   135;  JlcCutchen  i: 

Because  it  is  res  inter  alias  partes.  McGahav,  11  Johns.  281  ;  Hindlevr.  Mar- 

(w)  Harris  v.  Morris,  4  Esp.  41.  This  quis  of  Westmeath,  6  B.  &  C.  200;  Wil- 
was  an  action  of  assumpsit  to  recover  for  liams  v.  Prince,  3  Strob.  L,  490  ;  Allen  v. 
necessaries  furnished  to  the  defendant's  Aldrich,  9  Foster  (N.  H.),  63;  Thorne  0. 
wife.  It  appeared  that  the  wife  had  for-  Kathan,  51  Vt.  520  ;  Bevi'er  «'.  Galloway, 
merly  eloped  for  adultery,  and  been  in  71  III  517  ;  Schnuckle  v.  Biermau,  89  111. 
the  Magdalen  Asylum  ;  but  th:it  the  de-  454;  Harttmann  u.  Tegart,  12  Kan.  177. 
fendant  liad  afterwards  taken  her  back  —  If,  however,  she  offers  to  return,  not 
//(?/(/,  that  under  tliese  circumstances  he  having  been  gnilty  of  adultery,  and  the 
was  liable  Lord  Kniijim  said:  "  \Vith  husband  refuses  to  receive  her,  his  lia- 
respect  to  her  iiaving  been  formerly  bilitv  for  her  future  necessaries  is  thereby 
guilty  of  adultery,  and  having  been  in  the  revived.  ilcCutchen  v.  McGahay,  11 
.\Iiigdaleu  Asylum,  though  an  adulterous  Johns.  281  ;  Clement  v.  Mattisou,  SRich. 
elopement  will  prevent  the  husband  from  L.  93 ;  Cunningham  r.  Irwin,  7  S.  &  R. 
being  liable  for  articles  furnished  to  the  247.  —  And  if  such  application  is  made  to 
wife  during  the  term  of  her  elopement,  the  husband  by  some  third  person  on  be- 
that  IS  no  answer  now.  The  husband  has  half  of  the  wife,  and  he  without  questioning 
taken  her  back,  and  she  was  from  that  such  third  person's  authority,  puts  his  re- 
time entitled  to  dower;  she  iv.is  sponte  fusal  on  some  other  ground,  it  will  be  equiv- 
retracta,  and  of  course  entitled  to  mainte-  alent  to  a  personal  application  by  the  wife 
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the  civil  law  also,  if  a  wife  leave  her  husband  without  his  fault 
he  IS   not   obliged   ei  cequaliter   subministrare.  (y)      But   if   after 
deserting  him  she  offers  to  return,  we  think  his  obligation  to 
receive  or  maintain  her  must  depend  upon  the  circumstances  of 
her  separation,  its  length,  and  her  conduct  during  the  separation  • 
thus,  if  she  commit  adultery,  before  or  after  her  elopement  he 
IS  under  no  obligation  whatever  to  receive  her.     If  no  sufficient 
objection  arises   from  these  circumstances,  then  he  is  bound  to 
receive  her;  otherwise  not.(«)i     And  if  she  leaves  him  involun- 
tarily,   even    by  compulsion    of    law,    as   by  imprisonment    for 
non-payment  of  a  fine  and  costs,  it  would  seem  that  the  husband 
is  not  discharged  from  his   liability  to  maintain  her.  (a)     We 
repeat,  therefore,  that  if  the  wife  lives  separate  from  her  husband, 
it  is  obvious,   from  the  many  questions  which  may  be  raised! 
that  it  is  incumbent  on  one  who  would  supply  her  with  necessa- 
ries on  the  husband's  credit,  but  without  his  express  authority, 
to  look  cautiously  into  all  the  facts  and  circumstances.  (6) 

When  the  separation  takes  place  by  the  consent  and  agreement 
of  both  parties,  something  of  uncertainty  arises,  from  the 
*  conflict  between  the  unwillingness  of  the  law  to  permit  *  357 
and  sanction  such  violation  of  marriage  obligation  and 
duty,  on  the  one  hand,  (66)  and  on  the  other  its  disposition  to 
allow  such  a  separation  under  circumstances  which  give  it  a  color 
of  reason,  and  to  hold  all  parties  to  their  contracts  made  in 
relation  to  it,  so  far  as  may  be  done  without  placing  the  power 
of  a  dissolution  of  marriage  too  much  in  the  hands  of  the  married 
parties,  (he)  Thus,  it  is  said  by  Sir  William  Scott,  that  the  obli- 
gations of  the  marriage  contract  are  not  to  be  relaxed  at  the 
pleasure  of  one  party,  or  at  the  pleasure  of  both,  (c)  And  it  is 
well  settled  that  they  cannot  by  any  contract  destroy  each  other's 

henielf.    McGahay  v.  Williams,  12  Johns.  (a)  Bates  v.  Enright,  Sup.  Ct.  of  Me. 

293.     So  if  husband  and  wife  separate  by  21  Law  Rep.  53. 

consent,  and  prorision  is  made  by  him  for  (6)  See  Blowers  v.  Sturtevant,  4  Denio, 

her  maintenance,  if  the  wife,  during  such  46. 

separation,  purchase  necessaries,  and  the  (bb)  See   a  strong  case  to  this  effect, 

parties  subsequently  cohabit  together,  the  Collins  v.  Collins,  Phill.  (N.  C.)  Eq.  153. 

husband  will  be  liable  for  them.    Kennick  (be)  For  recent    cases    arising   under 

r.  Ficklin,  3  B.  Mon.  166  ;  Rea  v.  Durkee,  articles  of  separation,  see  Griffin  v.  Banks, 

25  111.  503.  37  N.  Y.  621 ;  Hitner's  appeal,  54  Penn. 

(y)  Dig.  Lib.  23,  Tit.  3.  St.  HO ;  Carley  v.  Green,  12  Allen,  104. 

\z)  In  Henderson  v.  Stringer,  2  Dana,  (c)  See  Evans  w.  Evans,  1  Hagg.  Cons. 

293,  is  is  said;  "If  she  offers  to  return,  118;  Oliver  v.  Oliver,  id.  364. 
and  he,  without  sufficient  cause,  refuses  to 
receive  her,  his  liability  is  revived." 

I  If,  however,  she  returns,  and  he  receives  her,  he  does  not  become  liable  for  her 
necessary  support  during  the  separation.     Oinson  v.  Heritage,  45  Ind.  73.  —  K. 
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rights.  Let  the  covenant  of  separation  be  never  so  formal  or 
solemn,  either  party  may  at  any  time  insist  upon  a  restoration  of 
all  the  rights  which  belong  to  the  relation  of  marriage.  {d\  But 
if  after  such  a  deed,  and  a  separation  consequent  upon  it,  the 
husband  institutes  proceedings  to  recover  the  society  of  his  wife, 
the  deed,  though  no  bar,  may  still  be  evidence  as  to  the  character 
of  the  separation,  and  if  this  be  shown  to  have  arisen  from  his 
misconduct,    either  by   the   deed   itself   or  otherwise,   he  cannot 

succeed.  («)  Nevertheless,  where  such  separation  is  made 
*  358    by  an  *  instrument  to  which  a  third  person  is  a  party,  and 

is  a  trustee  for  the  wife,  and  the  husband  agrees  with  this 
trustee  to  give  him  a  sufficient  sum  for  her  maintenance,  such 


(d)  Mortimer  v.  Mortimer,  2  Hagg. 
Cons.  318.  In  this  case  Sir  William  Scott, 
in  commenting  npon  a  plea  in  bar  to  a  suit 
for  the  restitution  of  conjugal  rights,  ob- 
served ;  "  The  seventh  and  eighth  articles 
plead  the  circumstance  which  led  to  the 
deed  of  separation,  and  the  deed  is  exhib- 
ited. The  objection  taken  against  these 
articles  is,  that  deeds  of  separation  are  not 
pleadable  in  the  ecclesiastical  court,  and 
most  certainly  they  are  not,  if  pleaded  as 
a  bar  to  its  further  proceedings ;  for  this 
court  considers  a  private  separation  as  an 
illegal  contract,  implying  a  renunciation 
of  stipulated  duties  —  a  dereliction  of 
those  mutual  offices  which  the  parties  are 
not  at  liberty  to  desert  —  an  assumption 
of  a  false  character  in  both  parties  con- 
trary to  the  real  status  personce,  and  to  the 
obligations  which  both  of  them  have  con- 
tracted in  the  sight  of  God  and  man,  to 
live  together,  '  till  death  them  do  part,' 
and  on  which  the  solemnities  both  of  civil 
society  and  of  religion  have  stamped  a 
binding  authority,  from  which  the  parties 
cannot  release  themselves  by  any  private 
act  of  their  own,  or  for  causes  which  the 
law  itself  has  not  pronounced  to  be  suffi- 
cient, and  sufficiently  proved."  See  also 
Sullivan  v.  Sullivan,  2  Adams  Eccl.  303 ; 
Smith  u.  Smith,  2  Hagg.  Eccl.  (supp.) 
n.  (a).  —  Although  a  deed  of  separation 
upon  mutual  agreement,  on  account  of 
unhappy  differences,  contain  a  covenant 
not  to  bring  a  suit  for  restitution  of  con- 
jugal rights,  yet  it  is  no  bar  to  such  a  suit. 
Westmeath  o.  Westmeath,  2  Hagg.  Eccl. 
(supp.)  115.  —  That  deeds  of  separation 
between  husband  and  wife  amount  to 
nothing  more  than  a  mere  permission  to 
one  party  to  live  separate  from  the  other, 
and  confer  no  release  of  the  marriage  con- 
tract on  either  party,  and  that  neither  can 
violate  them,  see  Warrender  v.  Warren- 
der,  2  CI.  &  F.  561  ;  Lord  St.  John  v. 
Lady  St.  John,  11  Ves.   526,  532;   Wilkes 
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V.  Wilkes,  2  Dickens,  791 ;  Marquis  of 
Westmeath  v.  Marchioness  of  Westmeath, 
1  Dow  &  C.  519.  Guth  v.  Guth,  3  Bro. 
Ch.  614,  seems  contra,  but  this  case  is  not 
of  good  authority. 

(e)  Hex  V.  Mary  Mead,  1  Burr.  542. 
This  case  was  a  writ  of  habeas  corpus,  at 
the  instance  of  a  husband  to  bring  up  the 
body  of  his  wife,  who  had  separated  from 
him,  and  who  was  then  living  with  her 
mother.  The  mother  brought  her  daugh- 
ter into  court,  and  the  substance  of  the 
return  on  the  writ  of  habeas  corpus  was 
"  that  her  husband,  having  used  her  very 
ill,  in  consideration  of  a  great  sum  which 
she  gave  him  out  of  her  separate  estate, 
consented  to  her  living  alone,  executed 
articles  of  separation,  and  covenanted  (under 
a  large  penalty)  '  never  to  disturb  her  or 
any  person  with  whom  she  should  live ; ' 
that  she  lived  with  her  mother  at  her  own 
earnest  desire  ;  and  that  this  writ  of  habeas 
corpus  was  taken  out  with  a  view  of  seiz- 
ing her  by  force,  or  some  other  bad  pur- 
pose." The  court  held  this  agreement  to 
be  a  formal  renunciation  by  the  husband  of 
his  marital  right  to  seize  her,  or  force  her 
back  to  live  with  him.  And  they  said 
that  am/  attempt  of  the  husband  to  seize 
her  by  force  and  violence  would  be  a 
breach  of  the  peace.  They  also  declared, 
that  any  attempt  made  by  the  husband  to 
molest  her,  in  her  present  return  from  West- 
minster Hall,  would  be  a  contempt  of  court. 
And  they  told  the  lady  she  was  at  full  lib- 
erty to  go  where  and  to  whom  she  pleased. 
And  where  the  wife  voluntarily  liveil 
apart  from  her  husband,  without  coercion 
on  the  part  of  any  one,  it  was  held  that 
the  writ  of  habeas  corpus  should  not  be 
granted  to  her  husband,  but  that  the  rem- 
edy, if  there  was  no  good  cause  for  her 
remaining  apart,  was  solely  in  the  Eccle- 
siastical Courts.  Ex  parte  Sandiland,  12 
E.  L.  &  E,  463.  See  also  The  Queen  c 
Jackson  [1891],  1  Q.  B.  671. 
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trustee  may  maintain  an  action  on  the  agreement.  (/)  And  if  the 
trustee  agrees  to  hold  the  husband  harmless  on  his  liability  for 
his  wife,  and  indemnify  him  against  any  further  expenditure  for 
her,  the  husband  may  maintain  an  action  on  such  agreement,  (g) 
Without  the  intervention  of  such  third  party,  the 
*  husband  and  wife  cannot  contract  together,  being  but  *359 
one  person  in  the  view  of  the  law.  (h)  But  such  agreement 
must  be  absolute  and  unconditional,  and  not  dependent  upon  the 
contingency  of  a  future  separation,  nor  upon  the  wife's  future 
consent  to  live  separate,  for  then  it  is  regarded  as  an  inducement 


(/)  Jee  V.  Thurlow.  2  B.  &  C.  547  ;  s. 
c.  4  Dow.  &  R.  11  ;  Wilson  v.  Muahett,  3 
B.  &  Ad.  743.  In  this  case  the  defendant 
gave  a  bond  to  A  &  B,  conditioned  for 
tlie  payment  of  an  annuity  to  his  wife, 
unless  she  should  at  any  time  molest  him 
on  account  of  her  debts,  or  for  living 
apart  from  her.  By  indenture  of  the 
same  date  between  the  above  parties  and 
the  wife,  reciting  that  defendant  and  his 
wife  had  agreed  to  live  separate,  during 
their  lives,  and  that,  for  the  wife's  main- 
tenance, defendant  had  agreed  to  as- 
sign certain  premises,  &c.,  to  A  and  B, 
and  had  given  them  an  annuity  bond  as 
above  mentioned ;  it  was  witnessed  that 
defendant  assigned  the  premises,  &c.,  to 
them,  in  trust  for  the  wife,  and  he  cove- 
nanted with  A  and  B  to  live  separate 
from  her,  and  not  molest  her  or  interfere 
with  her  property  ;  and  power  was  given 
her  to  dispose  of  the  same  by  will,  and  to 
sell  the  assigned  premises,  &c.,  and  buy 
estates  or  annuities  with  the  proceeds. 
The  wife  covenanted  with  the  defendant 
to  maintain  herself  during  her  life  out  of 
the  above  property,  unless  she  and  the 
defendant  should  afterwards  agree  to 
live  together  again ;  and  that  he  should 
be  indemnified  from  her  debts.  The  in- 
denture (except  as  to  the  assignment), 
and  also  the  bond,  were  to  become  void 
if  the  wife  should  sue  the  defendant  for 
alimony,  or  to  enforce  cohabitation.  And 
it  was  provided  that  if  the  defendant  and 
his  wife  should  thereafter  agree  to  live  together 
again, such  cohabitation  should  in  no  way  alte^ 
the  trusts  created  by  the  indenture.  There 
was  no  express  covenant  on  the  part  of 
the  trustees.  The  defendant  and  his  wife 
separated,  and  afterwards  lived  together 
again  for  a  time,  and  this  fact  was 
pleaded  to  an  action  by  the  trustees 
upon  the  annuity  bond,  as  avoiding  that 
security.  Beld,  on  demurrer  to  the  plea, 
that  the  reconciliation  was  no  bar  to  an 
action  on  this  bond,  since  it  did  not  ap- 
pear that  the  bond,  and  the  indenture  of 
even  date  with  it,  were  not  really  exe- 


cuted with  a  view  to  immediate  separa- 
tion ;  and  although  there  might  be  parts 
of  the  indenture  which  a  court  of  equity 
would  not  enforce  under  the  circum- 
stances, yet  there  was  nothing,  on  a 
view  of  the  whole  instrument,  to  prevent 
this  court  from  giving  effect  to  the  clause 
which  provided  for  a  continuance  of  the 
trusts  notwithstanding  a  reconciliation. 
See  also  Logan  v.  Birkett,  1  Myl.  &  K. 
225. 

{g)  Summers  v.  Ball,  8  M.  &  W.  596, 
where  a  deed  of  separation  between  hus- 
band and  wife  contained  a  covenant  by 
the  wife  and  her  trustees,  that  she,  her 
executors  or  administrators,  or  the  trus- 
tees, or  some  or  one  of  them,  should 
and  would  at  all  times  save,  defend,  and 
kee])  harmless  and  indemnified  the  hus- 
band from  and  against  the  debt  or  debts, 
sum  or  sums  of  money,  which  she  the 
wife  had  then,  at  the  time  of  the  making 
of  the  indenture,  contracted,  or  which 
she  should,  at  any  time  thereafter  during 
the  separation,  contract.  Held,  that  this 
covenant  included  debts  previously  con- 
tracted by  the  wife  for  necessaries  while 
living  with  the  husband. 

(/i)  Co.  Lit.  112  a;  Reeve,  Uom.  Rel. 
89,  90 ;  Marshall  v.  Rutton,  8  T.  R.  545 ; 
Carter  o.  Carter,  14  Sm.  &  M.  59.  He 
cannot  convey  property  directly  to  her. 
Martin  v.  Martin,  1  Greeul.  394;  Porter 
V.  Wakefield,  146  Mass.  25;  Jackson  v. 
Parks,  10  Cush.  550,  was  an  action  of 
assumpsit  on  two  promissory  notes,  made 
by  the  defendant's  testator  to  the  plain- 
tiff, his  wife,  during  coverture.  The 
consideration  of  the  notes  was  certain 
property  which  the  plaintiff  held  in  her 
own  right,  which  passed  to  her  husband. 
The  court  held  that  the  action  could  not 
be  sustained  In  Sweat  v.  Hall,  8  Vt. 
187,  the  same  doctrine  has  been  estab- 
lished. See  also  Hoker  v.  Baggs,  63  111. 
161;  Butler  v.  Ives,  139  Mass.  202;  Pat- 
terson V.  Patterson,  45  N.  H.  164,  166. 
[The  law  on  this  point  is  changed  by 
statute  in  many  jurisdictions.] 
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to  separation,  and  is  therefore  wholly  void,  (i) '  And  if  the  cove- 
nant be  in  general  to  pay  an  annuity  to  the  wife,  the  consideration 
for  it  being  the  separation,  and  in  the  nature  of  a  continuing 
consideration,  a  subsequent  reconciliation  and  cohabitation  dis- 
charges the  husband  from  his  obligation,  (j)  But  the  agreement 
may  be  expressly  to  pay  to  her  or  for  her  use  such  annuity  during 
her  life,  and  then  it  is  not  affected  by  a  subsequent  cohabi- 
tation. (A:)     And   it   would   seem,  that  if   the   annuity  is 

*  360    *  expressly  to  be  paid  during  the  continuance  of  a  sepa- 

ration by  mutual  consent,  and  the  husband  forfeits  his 
marital  rights  by  his  own  misconduct,  he  can  no  longer  put  an 
end  to  the  separation,  nor  to  his  obligation  to  pay  the  annuity.  [1) 
And  if  such  an  agreement  to  pay  an  annuity  do  not  expressly 
except  adultery  on  her  part,  neither  that  nor  a  divorce  because  of 
it  would  discharge  his  obligation,  (m)  Such  is  the  doctrine  of 
the  English  courts ;  and  in  Massachusetts,  it  was  held  where  real 
estate  was  secured,  the  income  to  be  paid  to  the  wife  during  her 
life,  and  to  her  husband  during  his  life,  if  he  survived  her,  and 

(i)  Westmeath   v.  Salisbury,  5   Bligh  covenanted  to  pay  an  annuity  to  the  wife, 

(n.  8.),  39.3;   Duraut  v.  Titley,   7  Price,  during  so  much  of  her  life  as  he  should 

577  ;   Hindley  v.  Westmeath,  6  B.   &  C.  live,  and  the  trustee  covenanted  to  indem- 

200 :   Jee   v.   Thurlow,   2    B.    &   C.    547 ;  nify  the  husband  against  the  wife's  debts, 

Jones  V.  Waite,  9  CI.  &  F.  lOI.  and  that  she  should  release  all  claim  of 

(i)  Scholey  v.  Goodman,  1  C.  &  P.  36.  jointure,  dower,  and   thirds.     Held,  that 

(k)  Wilson   r.   Mushett,   3   B.   &   Ad.  this  deed  was  legal  and  binding,  and  that 

743.     In  this  case  Lord  Tenterden,  C.  J.,  a  plea  by  the  husband  that  the  wife  sued 

said:    "I  think  it  is   impossible  for   us,  in  the  Ecclesiastical  Court  for  restitution 

sitting  in  a  court  of  law,  to  say  that  this  of   conjugal    rights,  and   that   he   put  in 

deed,  and  the  bond  on  which  the  action  an  allegation  and  exhibits,  charging  her 

is  brought,  were  avoided  by  the  reconcil-  with    adultery,    and     that    a    decree    of 

iation  alleged  in  the  plea.     The  argument  divorce  a  mensd  et  thoro  was  in  that  cause 

for  the  defendant   must   be,  that  if   the  pronounced,  was    not  a  sufficient   answer 

husband  and   wife   had   agreed    to   live  to  an  action  by  the  trustee  for  arrears  of 

together    again,   even   for   a  few   hours,  the   annuity.     Abbott,  C.  J. :    "  The  only 

and   afterwards    separated,   all    the   pro-  question   is   upon   the   sufficiency  of   the 

visions  of  the  deed  were  put  an  end  to  plea.     It  has  been  decided  that  a  plea 

by  condonation.     I  think   that  upon  this  stating   the   commission    of    adultery   bv 

deed    we    cannot   come   to    such    a    con-  the    wife,    is     not    sufficient,    upon    this 

,A°iiru             :,        ,„,  ground,  that  if  the   husband,  when   exe- 

(0   Whoregood   v.  Wlioregood,   1    Ch.  cuting  such  a  deed  as  this,  thinks  proper 

Gas.  250.  to  enter  into  an  unqualified  covenant  he 

(m)  Baynon  v.  Batley,  8    Bing.    256;  must  be  bound  by  it.     Had  he  wished  to 

Jee  V.  Thurlow,  2  B.  &  C.  547      By  deed  make   the  non-commi.ssion  of   adultery  a 

of    three    parts,   between    husband,  wife,  condition  of   pnying   the   annuity   to  his 

and     trustee,    reciting     that     differences  wife,  he  should   have  covenanted  to  pay 

existed,  and   that  the   husband  and  wife  it  quam  diu  casta  vixerit." 
had  agreed  to  live  separate,  the  husband 

1  An  indenture  in  which  a  husband  agrees  to  pay  to  a  trustee  monev  for  the  sup- 
port ot  his  wife,  made  m  contemplation  of  an  immediate  separation,  which  takes  place, 
18  not  void  as  against  public  policy.  Tox  v.  Davis,  113  Mass,  255,  But  a  note  made 
by  a  husband  to  a  trustee  for  his  wife  in  consideration  that  she  would  drop  proceed- 
ings for  a  divorce  and  return  and  live  with  him  as  his  wife,  is  illegal.  JlerriU  o. 
Peaslee,  146  Mass,  460.  " 
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she  was  divorced  from  him  for  his  adultery,  and  afterwards  died, 
he  was  still  entitled  to  the  income  during  his  life,  {mm)  But  it 
must  be  remembered  that  such  divorce  in  England  would  have 
formerly  been  only  (unless  by  act  of  Parliament)  a  mensd  et 
thoro ;  whereas  in  this  country  it  would  be  a  vinculo,  and  thus 
might  perhaps  put  an  end  to  such  obligation.  There  is  now, 
however,  in  England,  a  court  having  full  power  to  decree  divorces 
a  vinculo ;  and  the  rules  of  law  hitherto  applied  in  that  court  are 
similar  to  those  in  force  in  this  country. 

If,  upon  such  separation,  property  has  been  settled  on  the  wife 
and  children  for  their  support,  it  would  be  upheld  against  subse- 
quent creditors,  unless  the  settlement  were  shown  to  be  in  fraud 
of  them,  or  otherwise  not  in  good  faith.  («j 

If  there  be  separation  by  consent,  and  a  specific  sum  settled 
upon  the  wife,  which  is  reasonably  sufficient  for  her  neces- 
sities, then  the  husband  is  not  liable  for  necessaries  supplied  to 
her.  (o)  Nor  is  he  so  liable  even  if  the  party  so  furnish- 
ing *  goods  did  not  know  of  the  provision  made  for  the  *  361 
wife;  unless  this  party  had  supplied  her  before,  and  the 
separation  was  recent  and  not  notorious ;  (p)  the  fact  of  separa- 
tion, if  he  knew  it,  was  enough  to  put  him  upon  inquiry.  But 
the  party  supplying  necessaries  to  a  separated  wife  is  not  bound 
to  show  that  no  provision  is  made  for  her ;  if  the  husband  would 
otherwise  be  bound,  and  undertakes  to  relieve  himself  from  his 
liability  by  the  fact  of  such  provision,  the  burden  of  proving  it 

(mm)  Babcock  v.  John  Smith,  22  Pick,  and  wife,  if  the  tradesman's  demand  is 

61.  for   necessaries   it   is   incnmbent  on   the 

(n)  Hobbs  v.  Hull,  1   Cox,  445;   Ste-  husband,  in  order  to  discharge  himself,  to 

phens  V.  Olive,  2  Bro.  Ch.  91  ;   Nunn  v.  show  that   tlie  tradesman   had   notice  of 

Wilsmor,  8  T.  R.  521.  the   separation.     But    this   doctrine   was 

(o)  Angier  !;.  Angier,  Gilb.  Eq.  152;  directly  repudiated  in  the  late  case  of 
Stephens  v.  Olive,  2  JBro.  Ch.  90;  Todd  v.  Mizen  v.  Pick,  3  M.  &  W.  481,  and  Alder- 
Stokes,  1  Salk.  116,  1  Ld.  Eaym.  444.  son,  B.,  there  said:  "1  do  not  see  how 
This  allowance  must  be  reasonably  suffi-  notice  to  the  tradesman  can  be  material, 
cient  for  the  wife  to  the  satisfaction  of  a  The  question  in  all  these  cases  is  one  of 
jury ;  and  the  mere  acquiescence  on  the  authority.  If  a  wife  living  separate  from 
part  of  the  wife  in  the  sum  paid  will  not  her  husband  is  supphed  by  him  with 
necessarily  exonerate  the  husband.  Hodg-  sufficient  funds  to  support  herself,  — with 
kinson  W.Fletcher, 4  Camp.  70;  Liddlowy.  everything  proper  for  her  maintenance 
Wilmot,  2  Stark.  87;  Emmett  v.  Norton,  and  support,  —  then  she  is  not  his  agent 
8  C.  &  P.  506.  The  sum  stipulated  by  to  pledge  his  credit,  and  he  is  not  liable, 
the  husband  must  have  been  actuallii  paid.  It  has  likewise  been  held  m  this  country 
or  the  husband  is  not  discharged,  and  the  that  if  the  tradesman  was  not  accustomed 
wife  is  not  driven  to  her  remedy  on  the  to  trust  the  wife  before  sepa,ration,  neither 
instrument  of  separation,  but  may  bind  express  notice  nor  general  notoriety  ot 
her  husband  on  her  contracts.  Nurse  v.  the  fact  of  separation  is  necessary  to  dis_ 
Craig  5  B  &  P.  148;  Hunt  w.  De  Bla-  charge  the  husband.  Cany  v.  latton,  2 
quie?e,  5  Bing.  550.  Ashm.  140;  and  see  Baker  i-.  Barney,  8 

(p)  In  Rawlins  v.  Van  Dyke,  3  Esp.  Johns.  72 ,   Mott   v.  Comstock,  8  AA  end. 

250,  Lord  Eldon  is  reported  to  have  held  544 ;  "Wilson  v.  Smyth,  1  B.  &  Ad.  801. 
that  in  cases  of  separation  between  man 
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lies  on  him;(g')  and  if  it  be  inadequate  or  not  duly  paid,  he  is 
liable,  (r)     But  he  is  not  liable,  even  if  the  separation  were  not  by 

deed,   and  there   is  no  written  agreement  between   them 
*  362    as  *  to  the  allowance  if  it  be  in  fact  paid  to  her.  (s)     And 

he  is  also  under  no  liability  if  sufficient  necessaries  be  pro- 
vided for  her  by  another  person  and  none  by  him.  {t) 

The  rule  of  law  is,  that  if  a  wife  be  separated  from  her  husband, 
with  her  consent,  he  is  liable  for  necessaries  supplied  to  her  only 
where  in  fact  she  has  no  other  means  of  obtaining  them.  But 
under  any  circumstances  of  separation,  the  husband  may  be  held 
to  answer  to  articles  of  the  peace  against  him,  if  occasioned 
by  his  violent  conduct  towards  her,  (v)  and  even  held  liable  to 
pay  the  bill  of  the  attorney  whom  she    employs    for    that  pur- 


(7)  See  Frost  v.  Willis,  13  Vt.  202; 
Rumney  v.  Keyes,  7  N.  H.  571 ;  Clancy  on 
Husband  &  Wife,  28.  But  in  Mott  v. 
Comstock,  8  Wend.  .'J4-t,  it  was  held,  that 
if  a  husband  professes  to  provide  for  his 
wife,  who  lives  apart  from  him,  it  is 
incumbent  upon  a  party  ivho  has  been 
expressly  forbidden  to  give  her  credit  to 
show  clearly  and  affirmatively  that  the 
husband  did  not  supply  her  with  neces- 
saries suitable  to  her  condition,  before  he 
can  charge  him  for  supplies  furnished 
her ;  and  this  seems  to  be  the  better  law. 
But  in  McClellau  v.  Adams,  19  Pick.  333, 
where  the  wife  of  the  defendant,  being 
afflicted  with  a  dangerous  disease,  was 
carried  by  him  to  a  distance  from  his 
residence,  and  left  under  the  care  of  the 
plaintiff  as  a  surgeon,  and  after  the  lapse 
of  some  weel<s,  the  plaintiff  performed 
an  operation  on  her  for  the  cure  of  the 
disease,  soon  after  which  she  died,  it  was 
held,  in  an  action  by  the  plaintiff  against 
the  defendant,  to  recover  compensation 
for  his  service.-i,  that  the  performance  of 
the  operation  was  within  the  scope  of  the 
plaintiff's  authority,  if  in  his  judgment 
it  was  necessary  or  expedient,  and  that 
it  was  not  incumbent  on  him  to  prove 
that  it  was  necessary  or  proper  under  the 
circumstances,  or  that  before  he  per- 
formed it  he  gave  notice  to  the  defendant, 
or  that  it  would  have  been  dangerous  to 
the  wife  to  wait  until  notice  could  be 
given  to  the  defendant. 

(r)  Hodgkinson  v.  Fletcher,  4  Camp. 
70 ;  Liddlow  v.  Wilmot,  2  tit.-irk.  87  ; 
Emmett  v.  Norton,  8  C.  &  P.  506  ;  Hunt 
«.  De  Blaquiere,  5  Bing.  550.  —  It  has 
been  held  that  notwithstanding  the  hus- 
band pay  the  wife  a  sufficient  allowance, 
yet  if  he  ex/iressli/  promise  to  pay  the 
debts  she  has  contracted  during  such  sep- 
aration, he  is  bound  by  such  promise. 
Harrison    v.    Hall,    1    Mood.   &   li.    185; 
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Hornbuckle  v  Hornbury,  2  Stark.  177. 
But  these  cases  seem  certainly  very 
anomalous,  and  difficult  to  be  supported, 
since  if  the  allowance  was  duly  paid,  and 
was  adequate,  the  hnsband's  promise  would 
be  nudum  pactum. 

(s)  No  deed  of  separation  is  actually 
necessary;  it  is  sufficient  if  a  separa- 
tion actually  took  place.  Hodgkinson  v. 
Fletcher,  4  Camp.  70  ;  Emery  v.  Neigh- 
bour, 2  Halst.  142;  Lookwood  v.  Thomas, 
12  Johns.  248;  I\iniliall  v.  Keyes,  11 
Wend.  33.  But  if  the  separate  main- 
tenance lie  secured  by  deed,  it  is  held 
that  the  deed  is  void  unless  executed  by 
a  trustee  on  the  part  of  the  wife.  Ewers 
V.  Hutton,  3  Esp.  255. 

(t)  It  is  immaterial  from  what  source  the 
wife's  provision  comes,  provided  it  be  suffi- 
cient and  permanent.  Liddlow  v.  Wil- 
mot, 2  .Stark.  86 ;  and  see  Dixon  v.  Hurrell, 
8  C.  &  P.  717.  The  case  of  Thompson 
V.  Hervey,  4  Burr.  2177,  sometimes  cited 
as  deciding  that  the  provision  must  be 
derived  from  the  husband  in  order  to  dis- 
charge him,  seems  to  have  proceeded 
rather  on  the  ground  that  the  provision 
was  purely  voluntary,  and  during  the 
pleasure  of  tlie  grantor,  and  therefore 
that  creditors  could  not  be  supposed  to 
rely  upon  it. 

'(u)  Turner  r.  Rookes,  10  A.  &  E.  47. 
This  was  an  action  of  assumpsit  to  re- 
cover for  services  rendered  by  the  plain- 
tiff, as  solicitor,  to  the  defendant's  wife,  in 
exhibiting  articles  of  the  peace  against 
the  defendant.  It  appeared  that  the  de- 
fendant and  his  wife  had  been  separated 
for  seven  years,  she  living  upon  a  main- 
tenance of  £112  per  annum,  which  the 
defendant  had  secured  to  her  by  deed. 
The  cause  of  separation  did  not  appear. 
It  further  appeared  that  the  defendant 
had  used  such  threats  and  violence 
against  his  wife  as  authorized  her  to  ex- 
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pose,  (v)  1     But  he  has  been  held  not  liable  to  pay  *  the    *  363 
bill  of  an  attorney,    whom  she   employs  to   procure    an 
indictment  of  him.  (to) 

In  this  country  if  questions  of  this  kind  come  before  the  court 
on  a  petition  by  the  wife  for  a  divorce,  it  is  not  uncommon  for  the 
court  if  satisfied  of  the  wife's  destitution,  and  in  view  of  all  the 
circumstances  they  deem  it  just  and  expedient,  to  require  the 
husband  to  provide  for  the  expenses  of  the  proceedings  against 
him. 

A  liability,  very  similar  to  that  which  falls  upon  one  who  is 
legally  a  husband,  rests  also  upon  him  who  lives  with  a  woman 
as  his  wife,  who  is  not  so.  If  he  holds  her  out  to  the  public  as 
his  wife,  then  he  promises  the  public  that  he  will  be  as  responsible 


hibit  articles  of  the  peace  against  him. 
It  was  held  that  the  plaintiff  was  entitled 
to  recover. 

(«)  Shepherd  v.  Mackoul,  3  Camp.  326. 
But  this  was  on  the  ground  that  in  that 
particular  case  the  step  was  actually 
necessary  on  the  part  of  the  wife.  See 
Brown  v.  Ackroyd,  5  E.  &  B.  819;  and 
also  preceding  note.  In  Shelton  v.  Pendle- 
ton, 18  Conn.  417,  where  A,  the  wife  of 

B,  without  his  assent  in  fact,  employed 

C,  an  attorney  and  counsellor  at  law,  to 
prosecute  on  A's  behalf,  a  petition  to  the 
superior  court  against  B.  for  a  divorce 
from  him,  for  a  legal  and  sufficient  cause, 
with  a  prayer  for  alimony,  and  the  cus- 
tody of  the  minor  children,  and  C  per- 
formed services  and  made  disbursements, 
in  the  prosecution  of  such  petition,  which 
was  fully  granted,  and  thereupon  brought 
his  action  against  B  for  a  reasonable 
remuneration;  it  was  heid,  1st,  that  the 
facts  in  the  case  showed  that  C  looked 
for  payment  and  gave  credit  to  A  alone ; 
2d,  that  the  services  and  disbursements 
in  question  were  not  necessaries,  for 
which  B  as  the  husband  of  A  was  liable ; 
3d,  that  C's  claim  derived  no  strength 
from  tlie  fact  that  to  the  petition  for  a 
divorce  was  appended  a  prayer  for  ali- 
mony and  the  custody  of  the  minor  chil- 
dren ;  4th,  that  consequently  C  was  not 
entitled  to  recover.  Church,  C.  J.,  com- 
menting on  the  case  of  Shepherd  v. 
Mackoul,  said :  "  The  common  law  defines 
necessaries  to  consist  only  of  necessary 
food,  drink,  clothing,  washing,  physic, 
instruction,  and  a  competent  place  of 
residence.  And  we  know  of  no  case 
which  has  professed  to  extend  the  cata- 


logue of  necessaries,  unless  it  he  Shepherd 
V.  Mackoul,  3  Camp.  326.  That  was  an 
action  by  an  attorney  to  recover  of  a 
husband  a  _  bill  for  assisting  his  wife  to 
exhibit  articles  of  the  peace  against  him. 
And  Lord  Ellenborough  said,  that  the  de- 
fendant's liability  would  depend  upon 
the  necessity  of  the  measure  ;  and  if  that 
existed,  she  might  charge  her  husband 
for  the  necessary  expense  as  much  as  for 
necessary  food  or  raiment.  It  is  manifest 
that  the  court  considered  that  case  as 
falling  literally  within  the  established 
doctrine  of  the  common  law  on  this  sub- 
ject, —  the  necessity  of  preserving  the 
life  and  health  of  the  wife.  The  duty  of 
providing  necessaries  for  the  wife  is 
strictly  marital,  and  is  imposed  by  the 
common  law,  in  reference  only  to  a  state 
of  coverture  and  not  of  divorce.  By 
that  law,  a  valid  contract  of  marriage 
was  and  is  indissoluble,  and  therefore  by 
it  the  husband  could  never  have  been 
placed  under  obligation  to  provide  for 
the  expenses  of  its  dissolution.  Such  an 
event  was  a  legal  impossibility.  Neces- 
saries are  to  be  provided  by  a  husband 
for  his  wife,  to  sustain  her  as  his  wife, 
and  not  to  provide  for  her  future  con- 
dition as  a  single  woman,  or  perhaps  as 
the  wife  of  another  man.  It  was  on  this 
principle  that  the  aforesaid  case  of  Shep- 
herd V.  Mackoul  was  decided  ;  and  the 
latter  case  of  Ladd  v.  Lynn,  2  M.  &  W. 
265,  in  which  it  was  holden  that  a  hus- 
band was  not  liable  for  expenses  incurred 
by  the  wife  in  procuring  a  deed  of  separa- 
tion, proceeded  upon  the  same  principle." 
(w)  Because  that  is  not  necessary. 
Grindell  v.  Godmoud,  5  A.  &  E.  "55.     Nor 


^  So  a  husband  unsuccessfully  prosecuting  his  wife,  to  compel  her  to  find  sureties  to 
keep  the  peace,  is  liable  for  the  reasonable  fees  of  her  attorneys,  as  necessaries.  Warner 
V.  Heiden  28  Wis.  517.  — K. 

387 


364 


THE   LAW   OP   CONTRACTS. 


[book 


for  her  as  if  she  were  so.  {x)  Hence  he  is  liable,  as  for  his  wife, 
to  a  tradesman  who  knew  that  they  were  not  married,  {y)  The 
ground  of  his  liability  is  not  that  he  deceived  persons  into  an 
erroneous  belief  that  she  was  his  wife,  but  that  after  voluntarily 
treating  her  as  such,  and  so  inducing  persons  to  believe  that  he 
would  continue  to  treat  her  as  such,  he  cannot  recede  from  the 
liabilities  which  he  thus  assumes.  But  this  liability  ceases 
with  cohabitation ;  he  is  not  responsible  for  necessaries  supplied 
to  her  afterwards,   even  where  they    had  lived  together  a  long 

time,  and  she  had  left  him  because  of  his  ill  conduct.  (2) 
*  364    *  Proof  of  cohabitation  seems  to  be  sufficient  primd  facie 

evidence  in  an  action  against  husband  and  wife  for  her  debt 
before  marriage,  (a) 


for  the  counterpart  of  the  deed  of  separ- 
ation, procured  liy  the  wife's  trustee,  un- 
less he  expressly  promise  to  pay.  Ladd 
«.  Lynn,  2  U.  &  W.  26.^  ;  Coffin  v.  Dun- 
ham, 8  Cush.  404.  Nor  is  a  husband 
liable  to  an  attorney  for  professional  ser- 
vices rendered  to  the  wife  in  defending 
against  his  petition  for  a  divorce  for  her 
fault,  nor  on  her  petition  against  him  for 
his.  AVing  v.  Hurlburt,  l.T  Vt.  607;  Dor- 
sey  ''.  Gooilenow,  Wright,  120.  Seesu/7ra, 
p.  *348,  note  3.  And  see  Shelton  v.  Pen- 
dleton, cited  in  the  preceding  note.  Nor 
is  the  woman  herself  liable,  unless  she 
expressly  promise  to  pay  them,  after  the 
divorce.  Wilson  v.  Burr,  25  Wend.  386. 
If  there  is  evidence  of  an  express  agree- 
ment to  pay  such  bills,  the  husband  may 
then  be  liable.  Williams  c.  Fowler,  1 
McClel.  &  Y.  269. 

(,r)  Watson  v.  Trelk'eld,  2  Esp.  637 ; 
Robinson  v.  Nahon,  1  Camp.  245;  Blades 
V.  Free,  9  B.  &  C.  167;  Munro  v.  De  Che- 
mant,  4  Camp.  215;  Carr  v.  King,  12 
Mod.  372;  Graham  v.  Brettle,  18  Law 
Times,  185. 

(y)  Watson  v.  Trelkeld,  2  Esp.  637; 
Robinson  v.  Nahon,  1  Camp.  245 ;  Ryan 
V.  Sams,  12  Q.  B.  460. 

{z}  .Munro  v.  De  Chemant,  4  Camp, 
215.  But  in  Ryan  r.  Sams,  12  Q.  B.  460, 
the  facts  were  that  the  defendant  and  a 
Mrs.  S.,  his  mistress,  lived  together  as 
husbaud  and  wife  four  years,  and  occu- 
pied three  residences  successively.  At 
each  time  of  their  coming  into  a  house, 
plaintiff  was  employed  to  do  work  and 
furnish  materials  for  the  fitting  up.  Mrs. 
S.  as  well  as  the  defendant  gave  direc- 
tions, and  the  ilcfeudant  sanctioned  her 
orders  and  paid  the  bills.  The  plaintiff 
knew  that  she  was  only  his  mistress. 
While  residing  in  the  third  house  they 
separated;  but  Mrs.  S.,  without  defend- 
ant's sanction,  sent  for  plaintiff  to  that 
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house,  which  she  had  not  yet  left,  and 
ordered  fittings  up  for  a  new  house  of 
her  own.  The  plaintiff  did  the  work, 
and  had  not,  in  the  mean  time,  any  notice 
of  the  separation.  Held,  in  an  action  for 
the  last  mentioned  work  and  goods,  that 
it  was  a  proper  question  for  the  jury 
whether  or  not  the  defendant  had  given 
the  plaintiff  reason  to  believe  that  Mrs. 
S.,  at  the  time  of  the  orders,  continued  to 
be  the  defendant's  agent;  and  that,  on 
their  finding  in  the  affirmative,  the  de- 
fendant was  liable.  Lord  Denman,  C.  J.: 
"  In  Munro  v.  De  Chemant,  4  Camp.  215, 
it  may  be  presumed  that  the  parties  had 
lived  long  separate ;  and  it  is  consistent 
with  the  statement  there  that  Lord  Ellen- 
borough  may  have  noticed  that  circum- 
stance as  important  if  the  parties  were 
not  married,  but  told  the  jury,  '  If  you 
think  they  are  proved  to  have  been  man 
and  wife  the  case  will  be  different.'  And 
the  order  there  seems  to  have  commenced 
a  new  account.  Here  the  defendant 
sanctions  orders  to  the  plaintiff  in  the 
name  of  Stanley,  while  the  person  in 
question  is  living  with  him  under  that 
name,  and  she  afterwards  gives  orders  to 
the  plaintiff  in  the  same  name,  circum- 
stances apparently  continuing  unaltered. 
It  would  be  unreasonable  to  expect  more 
evidence  in  such  a  case."  And  in  Blades 
V.  Free,  9  B.  &  C.  167,  where  a  man  who 
had  for  some  years  cohabited  with  a 
woman  that  passed  for  his  wife,  went 
abroad,  leaving  her  and  her  family  at  his 
residence  in  this  country,  and  died  abroad, 
it  was  held,  that  the  woman  might  have 
the  same  authority  to  bind  him  by  her 
contracts  for  necessaries  as  if  she  had 
been  his  wife ;  but  that  his  executor  was  not 
bound  to  pay  for  any  goods  supplied  to  her 
after  his  death,  although  before  informa- 
tion of  his  death  had  been  received. 

(a)  Tracey  v.  McArlton,  7  Dowl,  P.  C. 
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In  England,  it  has  been  decided,  that  if  a  marriage  has  taken 
place  de  facto,  the  husband  cannot  defend  against  an  action 
brought  on  promises  made  by  the  wife  before  coverture,  by  show- 
ing that  the  marriage  was  illegal,  and  therefore  void,  because  only 
the  spiritual  courts  can  take  cognizance  of  such  questions.  (6) 
But  in  this  country,  as  we  have  no  such  courts,  the  defence  could 
not  be  objected  to  on  these  grounds. 


♦SECTION  IV.  *365 

OF   THE   DISABILITY   OF   A   WIFE   TO   ACT   AS   A   SINGLE   WOMAN. 

This  disability  is  almost  entire  at  common  law.  The  usages  of 
this  country,  recognized  more  or  less  distinctly  by  the  courts, 
have  lessened  this  somewhat,  and  the  recent  legislation  of  most 
of  the  States  has  modified  it  very  materially ;  as  may  be  seen  in 
the  synopsis  at  the  close  of  this  chapter,  (c) 

Even  at  common  law  there  were  some  exceptions.  Thus,  a 
wife  might  purchase  land  in  fee,  and  the  grant  would  not  be  void. 
But  it  would  be  voidable  by  the  husband  by  any  act  distinctly 
expressing  his  dissent;  and  voidable  also  by  the  wife  after  her 
husband's  death,  {d)  Her  conveyance  of  her  real  estate  was  abso- 
lutely void  at  common  law.  But  the  usages  of  this  country,  from 
the  earliest  colonial  times,  have  so  modified  this  rule,  that  a 
conveyance  by  her  and  her  husband,  jointly,  of  her  land,  is  valid ; 
but  not  by  separate  deeds,  {dd)  ^    In  some  of  the  States  precautions 

532.      And    see    Norwood   v.    Stevenson,  the  time  of   her  marriage.     Caldwell  o. 

Andrews,  227.     But  to  be  liable  for  the  Drake,  4  J.  J.  Marsh.  247. 

wife's  torts  committed  before  coverture,  a  (b)  Norwood   v.  Stevenson,   Andrews, 

marriage  (/e /acto  is  not  sufficient;  and  a  227. 

man  with  whom  a  woman  already  mar-  (c)  See  Yale  v.  Dederer,  18  N.  Y.  265; 

ried  contracts  matrimony,  her   first  and  s.  c.  22  N.  Y.  450 ;  68  N.  Y.  329,  for  an 

lawful  husband  still  living,  is  not  respou-  examination  of  the  question  how  far  and 

sible  for  her  torts  committed  before  cov-  when  the  note  of  a  married  woman  binds 

erture.      Overholt    v.   Elswell,   1    Ashm.  her   separate   estate   under    the  existing 

200     And  the  same  reasoning  would  seem  law  of  New  York.     It  seems  that  it  does 

to  apply  to  her  debts  contracted   before  not,  unless  she  distinctly  consent  that  the 

coverture.     And  a  husband  is  not  liable  debt  should  be  created  on  the  credit  of 

for  the  debts  of  his  wife  dum  sola,  unless  that  estate,  and  should  bind  it. 

the  wife  herself  was  Hable  for  them  at  (d)  Co.  Lit.  352  a;  2  Bl.  Com  292. 

{dd)  Baxter  v.  Bodkin,  25  lud.  1/2. 

1  So  a  subsequent  assent  of  the  husband  renders  her  deed  valid,  if  the  wife  has  not 
meanwhile  repudiated  the  conveyance,  Wing  v.  Schramm  79  N.  Y  619 ;  or  where  a 
deed  is  expressed  as  the  wife's,  but  the  husband  signs  and  acknowledges  it  with  her, 
Thomnson  y  Lovreiu,  82  Penn.  St.  432.  But  if  a  husband  is  insane,  the  wife  s  deed  is 
void  Leggate  v.  Clark,  111  Mass.  308.  — A  wife's  mortgage  without  husbands 
joinder,  is  also  void.  Weed,  &c.  Co.  v.  Emerson,  115  Mass.  554;  Herdmau  i>.  Pace,  So 
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are  taken  by  statute  to  secure  her  actual  consent,  by  requiring 
that  she  should  be  examined  concerning  this  matter  by  a  magis- 
trate, without  her  husband  being  present,  (e)  i 

She  may  relinquish  her  dower,  by  executing  with  her  husband 
his  deed  of  the  land;  provided  that  apt  words,  to  indicate  her 
purpose  of  release,  are  in  the  deed;  for  these  are  necessary  to 
make  the  release  effectual.  (/)  Generally,  she  cannot  release  her 
dower  by  her  own  separate  deed ;  but  in  a  very  few  of  the  States 
it  is  said  that  she  may.  {g) 

The  agreement  of  a  wife  for  a  sale  of  her  real  estate, 

*  366    though  *  made  with  the  assent  of  the  husband,  is  said  to 

be  wholly  void  at  law  and  in  equity.  (A.)  ^  Nor  will  she 
be  held  after  her  husband's  death  on  any  of  her  covenants  of 
warranty,  unless  so  far  as  they  may  operate  upon  her  by  way  of 
estoppel,  {i)  ^ 

In  England,  a  married  woman,  trading  independently  of  her 
husband  within  the  city  of  London,  may,  by  the  ''  custom  of 
Loudon, "  sue  and  be  sued  as  a  feme  sole,  with  reference  to  such 
dealings  of  trade,  {j)  But  even  there  the  husband  should  be 
made  a  party  to  the  suit,  (k)  though  she  will  be  treated  as  the 
substantial  party.  Elsewhere  in  England  she  can  act  as  a  single 
woman  only  when  the  legal  existence  of  her  husband  may  be 
considered  as  extinguished,  wholly  or  for  a  definite  period ;  as  in 
case  of  outlawry,  abjuration  of  the  realm,  or  transportation  for 
life,  or  for  a  limited  term.  {I)     In  this  country,  however,  in  part 

(e)  2  Kent,  Cora.  152.  {i)  Fowler   v.   Shearer,    7    Mass,    21; 

(/)  Catlin  w.  VPare,  9Mas3.  218;  Luff-  Colcord  v.  Swan,   7   Mass.  291;  Jackson 

kin  V.  Curtis,  13  Maj5s.  223.  v.  Vanderlievden,  17  Johns,  167.     See  as 

(7)  Ela  V.  Card,  2  N.  H,  175 ,   Gordon  to   estoppel,"  Hill   v.  West,  8   Ohio,   225, 

V.  Haywood,  id.  405 ;  Fowler  v.  Shearer,  opposing  Jackson   v.  Vanderheyden,  and 

7  Mass,  14;   Rowe  v.  Hamilton,  3  Greeul.  agreeing  with  the  Massachusetts  cases. 

63,    But  see  Powell  v.  Monson  Man.  Co,  3  (  /)  Bac.  Abr.  Baron  if  Feme  (M). 

Mason,  347,  and  Hall  v.  Savage,  4  Mason,  (k)  Caudell   u.   Shaw,   4    T.   R.    361 ; 

273  ;    Lawrence   v.    Heister,    3    Har.    &  Beard  ^.  Webb,   2  B,  &  P.   93 ;   Starr  0. 

J,   371  ;  Manchester  v.  Hough,  5  Mason,  Taylor,    4    McCord,     413  ;    Laughan    v. 

67  ;  2  Kent,  Com.  153.  Be'wett,  Cro.  C,  68, 

(A)  Butler  !).  Buckingham,  5  Day,  492 ;  (/)  Marshall  v.  Rutton,  8   T.  R,    545. 

Watrous  v.  Chalker,  7  Conn,  224,  And  a  married  woman  cannot  there  be 

111,  345 ;  Yager  v.  Merkle,  26  Minn,  429 ;  as  well  as  her  assignment  of  a  mortgage, 
Moore  v.  Cornell,  68  Peun,  St,  320,  —  Where  a  husband  and  wife  are  both  named 
"  parties  of  the  first  part,"  and  then  such  parties  as  "  grantors,"  it  is  a  good  deed,  and 
binds  them  both.     Thornton  v.  Exchange  Bank,  71  Mo.  221,  —  K. 

1  A  wife's  deed  is  void,  unless  the  statute  formalities  are  fully  complied  with, 
Wentworth  v.  Clark,  33  Ark,  432 ;  but  a  substantial  compliance  with  the  statute  is 
sufficient,  Thayer  v.  Torrey,  8  Vroom,  339  ;  Hamar  !>.  Medsker,  60  Ind,  413  ;  Laughlin 
V.  Frram,  14  W.  Va.  322  ;  Allen  ;•,  Lenoir,  53  Miss,  321  ;  Little  r.  Dodge,  32  Ark,  453, 
-'  Nor  can  she  bind  herself  to  buy  land,  Robinson  v.  Robinson,  11  Bush,  174, 
3  Nor  are  her  heirs  and  devisees  answerable  on  her  covenants  Foster  v.  Wilcox, 
10  R,  L  443, 
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by  statute,  as  in  Pennsylvania  and  South  Carolina,  (m)  and  as  an 
effect  of  the  powers  and  privileges  now  given  to  the  wife  in  many 
States,  and  to  some  extent  by  the  decisions  of  the  courts,  the  law, 
as  we  have  already  intimated,  is  much  more  reasonable, 
*  and  a  married  woman  may  act  as  if  unmarried  under  *  367 
many  circumstances;  as  for  continued  abandonment, (to) 
alienage,  and  non-residence,  or  the  privity  and  acquiescence  of 
the  husband,  although  not  expressed  by  deed.(o) 

It  may  be  added,  that  the  husband  is,  in  general,  held  for  the 
torts  or  frauds  of  the  wife,  committed  during  coverture.  If  com- 
mitted by  his  order,  he  is  alone  liable.  If  while  she  is  in  his 
company  the  law  presumes  his  order ;  but  this  presumption  may 
be  overcome  by  evidence.  ^     Where  both  are  liable,  and  must  be 

sued  on  her  contracts,  although  she  live 
apart  from  her  hnshand  in  a  state  of 
adultery,  and  there  exist  a  valid  divorce 
a  mensd  et  tliuro,  and  she  contract  during 
such  separation  in  the  assumed  character 
of  a  single  woman.  Lewis  v.  Lee,  3  B.  & 
C.  291  5  Dow.  &  E.  98;  raithorue  v. 
Blaquire,  6  M.  &  Sel.  73 ;  Turtle  v.  Wors- 
lev,  3  Dougl.  290.  But  see  Cox  v. 
K'itchin,  1  B.  &  P.  338.  Neither  is  her 
personal  representative  liable  under  such 
circumstances,  although  he  have  abun- 
dant assets.  Clayton  v.  Adams,  6  T.  R. 
604.  But  if  the  legal  existence  of  the 
husband  is  considered  as  extinguished, 
the  wife  may  contract  as  a  feme  sole. 
Lady  Belknap's  case,  Year  Book,  1  Hen. 
4,  1  a;  Lean  v.  Shutz,  2  W.  Bl.  1195; 
Marsh  v.  Hutchinson,  1  B.  &  P.  231 ;  Ex 
parte  Franks,  7  Bing.  762,  I  M.  &  Scott, 
1 ;  Carrol  v.  Blencow,  4  Esp.  27 ;  Stretton 
V.  Busnach,  1  Bing.  N.  C.  140. 

(m)  lu  Pennsylvania  and  South  Caro- 
lina a  wife  may  become  a  sole  trader,  and 
become  liable  as  such,  in  imitation  of  the 
custom  of  London.  Starr  v.  Taylor,  4 
McCord,  413;  Newbiggin  v.  PiUans,  2 
Bay,  162;  McDowall  v.  Wood,  2  Nott  & 
McC.  242;  Burke  w.  Winkle,  2  S.  &  R. 
189;  Jacobs  v.  Featherstone,  6  W.  &  S. 
346.  She  must,  however,  in  order  to  have 
the  privilege  of  contracting  as  a  feme 
sole,  he  technically  a  trader.  McDaniel 
V.  Coruwell,  1  Hill  (S.  C),  428.  The 
privilege  does  not  extend  to  a  woman 
who  is  a  common  carrier.  Ewart  v. 
Nagel,  1  McMull.  50.  Nor  to  one  who 
was  separated  from  her  husband,  and 
supported  herself  by  her  daily  labor. 
Robards  v.  Hutson,  3  McCord,  475. 
Keeping  a  shop  as  a  milliner  brings  her 
within  the  privilege.  Surtell  v.  Brails- 
ford,  2   Bay,  333.     But   her  privilege  to 

1  Her  defence  of  coercion  should  be  set 
Ohio  St.  299.     See  Handy  v.  Foley,  121  ' ' 


contract  as  a  feme  sole  extends  no  further 
than  to  such  contracts  as  are  connected 
with  her  trade.  McDowall  v.  Wood,  2 
Nott  &  McC.  242.  And  see  WaUace  v. 
Eippon,2  Bay,  112. 

(n)  If  the  husband  is  banished,  then, 
as  we  have  seen,  by  the  laws  of  England 
and  of  this  country,  a  wife  may  contract 
as  a  feme  sole.  Wright  v.  Wright,  2  De- 
saus.  244.  And  the  law  is  the  same 
whether  he  is  banished  for  his  crimes,  or 
has  voluntarily  abandoned  his  wife.  Khea 
V.  Rhenner,  1  Pet.  105;  Chapman  v. 
Lemon,  11  How.  Pr.  235.  The  voluntary 
absence  of  the  husband,  however,  must 
be  more  than  temporary  in  order  to  have 
this  effect.  Robinson  v.  Reynolds,  1  Aik. 
174  ;  Gregory  v.  Pierce,  4  Met.  478 ;  Com- 
monwealth V.  Collins,  1  Mass.  116;  Chou- 
teau V.  Jlerry,  3  Mo.  254.  If  it  amount 
to  absolute  and  complete  desertion,  then 
it  may  be  sufficient.  Cases  supra,  and 
likewise  Ayer  v.  Warren,  47  Me.  217. 
Whether  the  imprisonment  of  the  hus- 
band for  life,  or  a  term  of  years,  in  our 
State  prisons,  will  have  the  same  effect, 
is  more  doubtful.  See  21  Am.  Jur.  8 ; 
1  Swift,  Dig.  36;  Cornwall  v.  Hoyt,  7 
Conn.  427.  If  the  husband  is  an  alien, 
and  never  resided  in  this  country,  the 
wife  may  sue  and  be  sued  as  a  feme  sole. 
Kay  V.  Duchess  de  Pienne,  3  Camp.  123  ; 
Deerly  V.  Mazarine,  1  Salk.  116;  Robin- 
son V.  Reynolds,  1  Aik.  174 ;  De  Gaillou 
V.  L'Aigle,  1  B.  &  P.  356,  compared  with 
Farrer  v.  Granard,  4  B.  &  P.  80.  But 
this  rule  is  qualified  in  Barden  v.  Kever- 
berg,  2  M.  &  W.  61,  in  which  it  is  held 
that  she  is  responsible  only  if  she  repre- 
sents herself  as  a.  feme  sole,  or  the  plaintiff 
has  knowledge  of  the  facts. 

(o)  McGrath   v.   Robertson,   1   Desaus. 
445. 
up  in  the  pleadings.    Clark  v.  Bayer,  32 

,  259;  Ferguson  v.  Brooks,  67  Me.  251. 
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sued  jointly,  the  remedy,  by  imprisonment  or  execution,  must 
be  sought  of  the  husband  alone,  (p)  But  if  the  tort  of  the  wife 
alone  be  punishable  by  imprisonment,  this  punishment  falls  on 
her  alone.  If  the  wife  be  sued  jointly  with  her  husband,  for  her 
libel  (and  perhaps  for  other  torts),  the  damages  shall  be  the 
same  as  if  she  were  unmarried,  (g)  If  the  husband  assumes  to 
be  the  agent  of  the  wife,  and  in  that  capacity  commits  a  fraud, 
it  is  said  that  she  cannot  be  made  liable,  because  she  has  no 
power  to  make  her  husband  her  agent,  (r)  But  this  we  think  may 
be  doubted. 


*368  *  SECTION  V. 

OF  THE  SEPARATE  ESTATE  OF    A  MARRIED    WOMAN,    AND    OF 
SETTLExMENTS    IN    HER  FAVOR. 

If  the  wife  has  a  separate  estate,  this  is  usually  reached  in 
equity.  Thus,  if  she  join  with  her  husband  in  making  a  promis- 
sory note,  this  separate  estate  is  chargeable  with  it.  (s)  ^  Perhaps, 
however,  it  must  be  shown  that  the  promise  was  made  with  special 
reference  to,  or  was  received  on  the  credit  of  her  separate  estate,  (t) 
Our  courts  now  protect  with  great  care  any  separate  estate  of  the 
wife,  and  any  reasonable  agreement  in  her  favor,  (u)  Nor  will 
they  interfere  to  vary  or  discharge  it  but  for  strong  cause  and  on 
certain  evidence,  (v)     Nor  will  the  wife  herself  be  permitted  to 

(/j)  3  Bl.  Com.  414.  Ikelheimer,     26    Ala.     332;     Collins     o. 

(v)  Austin  V.  Wilson,  4  Cush.  273.  Rudolph,  19  Ala.  616. 

(r)  Binlseye  !>.  Flint,  3  Barb.  500.  (()  Conn    );.    Conn,    1    Md.    Ch.    212; 

(.«)  Yale  r.  Dederer,  21  Barb.  286  ;  s.  c.  Cheri-y    v.    Clements,    10    Humph.    552; 

18  N.  Y.  265  ;  22  S.  Y.  450  ;  68  N.  Y.  329  ;  Burch  v.  Breckeuridge,  16  B.  Mon.  482. 

Bell  V.  Kellar,  18  B.  lion.  381  ;  (Izley  v.  («)  See  HtiUey  v.  Folger,  14  Ohio,  649. 

(a)  Rogera  (,-.  Smith,  4  Barr,  93. 

A  husliand  is  liable  in  replevin  for  his  wife's  unlawful  detention  of  chattels  under  a 
claim  (if  title  in  herself.     Choen  v.  Vorter,  66  Ind.  194.  —  K. 

1  Contracts  by  a  married  woman  for  necessaries  or  her  separate  estate's  benefit  are 
enforceable  against  it,  Tiiest  ;..  Cone,  51  Vt.  495 ;  as  f(ir  money  borrowed  for  the 
a\owed  purpose  of  benefiting  her  estate,  and  her  note  is  received  "in  reliance  upon  her 
statement,  although  the  money  was  in  fact  otherwise  applied,  ."\lc-\'ey  v.  Cantrell,  70 
N.  Y.  295;  see  Dale  v.  Eoliinson,  51  Vt.  20;  or  for  services  rendered  in  borrowing 
money  to  lift  a  mortgage  from  her  separate  estate,  I'atrick  v.  Littell,  36  ( )lno  St.  79 ; 
or  a  bond  for  ])art  of  the  purchase-money  of  her  estate,  Garland  ?•,  Pamplin,  32  Gratt. 
305 ;  but  not  for  money  lent  to  her  on  an  agreement  that  it  should  be  applied  to  the 
use  of  her  husband  or  his  firm,  Nourse  c.  Henshaw,  123  Mass.  96.  —  She  is  not  liable 
as  surety  on  a  guardian's  bond  without  expressing  au  intention  to  bind  her  separate 
estate.     Gosraan  u.  Cruger,  69  N.  Y.  87.  —  K. 
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waive  such  an  agreement  if  it  were  made  after  marriage,  and 
obviously  intended  to  benefit  her  children,  (w)  And  if  the  wife's 
debts  are  contracted  before  marriage,  the  remedy  against  her 
separate  estate  is  suspended  during  her  marriage,  (x)  But  if  con- 
tracted after  marriage,  they  are  prima  facie  chargeable  on  her 
separate  estate,  (y)  It  will  be  seen  in  the  synopsis  at  the  close  of 
the  chapter,  that  the  statutes  of  many  States  contain  provisions 
for  the  security  of  the  wife's  separate  estate. 

Whether  a  wife,  acting  with  her  husband,  may  dispose  of  land 
conveyed  to  trustees  for  her  separate  use,  when  no  power  of  dis- 
position is  given  her,  is  not  certain.  The  better  rule  seems  to  be, 
that  she  may,  if  the  trust  instrument  is  silent,  but  not  if  it 
contain  express  prohibitions  or  restrictions,  (z)  After  some 
*  fluctuation  it  seems  that  the  English  courts  incline  to  *  369 
permit  a  wife,  with  the  consent  of  the  trustees  and  the 
husband,  to  alienate  funds  or  modify  a  trust  created  for  her  benefit. 
But  it  would  also  seem,  that  in  this  country  the  wife  is  protected 
against  her  own  acts,  and  that  such  a  trust  cannot  be  discharged 
or  changed  unless  by  order  of  court,  (a)  And  if  lanpls  so  held 
in  trust  are  sold  by  the  husband  under  an  agreement  to  purchase 
with  the  proceeds  other  lands  to  be  held  under  the  same  trust, 
the  lands  so  purchased  by  him  are  protected  from  his  creditors.  (6) 
But  where,  by  such  a  trust,  the  wife  may  dispose  of  the  fund,  for 
ever,  but  dies  without  disposal,  it  goes  to  her  husband,  (c)  Nor 
can  a  second  husband  interfere  with  a  trust  created  by  a  first 
husband,  (d)  It  has  however  been  held,  on  grounds  which  seem 
to  us  doubtful,  that  where  a  wife  has  power  to  dispose  of  lands 
under  a  trust,  and  executes  that  power  by  selling  them,  and  with 

iw)  Fenner  v.  Taylor,  1  Sim.  169.  is  held  in  Connecticut,  Imlay  v.  Hunting- 

(x)  Vanderheyden  !;.  MaUory,  1  Comst.  ton,   20   Conn.    146,    175.     In  Alabama, 

452      See  Dickson  u.  Miller,  11  Sm.  &  M.  Bradford  v.  Greenway,   17  Ala.  797      In 

gg^  North  Carolina,  Harris  v.  Harris,  7  Ired. 

(y)  Greenough  v.  Wigginton,  2  Greene  Eq.  lU,  and  in  Virginia,  Hume  v.  Hord, 

(la.),  435  ;  Gardner  v.  Gardner,   7  Paige,  5  Gratt^  374. 
112    Conlin  r.  Cantrell,  64  N.  Y.  217.  [a]  Leggett  «.  Perkms,  2  Comst.  297  ; 

(z)  So  held  in  New  York,  in  Jaques  v.  L'Araoureux  u.  Van  Rensselaer,  1  Barb. 

Methodist    Episcopal   Church,    17  Johns.  Ch.  34 ;  Rogers  «   Ludlow,  3  Sandf.  Ch. 

548.     InMaryland,  in5Md.  219;Tarri>,  104;    Noyes    v.    Blakeman    2  Seld    567  ; 

Williams,   4   Md.    Ch.   68;    Williams   v.  Cruger  d.  Jones    18  Barb.  467      The  Su- 

Donaldson    id     414.      In    Tennessee,   in  preme  Court  of  the  Luited   btates  have 

Marshall    'v.    Stephens,    8  Humph.   159;  held  that  a  court  of  equity  should  protect 

Litton    ..    -BaldAvin,    id.  209.     In    South  such  a  trust  for  the  collateral  relatives,  if 

Carolina  Kix  v.  Bradley,  6  Rich.  Eq.  53  ;  intended  for  their  benefit.    Neves  v.  Scott, 

Adams  V.    Mackey,   id.  75.     In   Georgia,  9  How.  196. 

Wylly   V.  Collins,  9  Ga.  228.     In  Missis-  (6)  Barnett  i>.  Gomgs,  8  Blackf  284. 

sippi    Doty  V.  M  tchell,   9  Sm.  &  M.  435.  (c)  Brown  iv  Brown,  6  Humph.   127  ; 

Z^d'in  Rh^ode  Island,  Metcalf  ..  Cooke,  2  Wilkinson  „.  Wngh  ,  6  B.  Mon.  576. 
R  I    355,     That  she  cannot  make   such  (d)  Cole    o.  0  .Neill,  3   Md.  Ch.   174; 

disposition  unless  the  power  be  given  her,  Robert  v.  West,  15  Ga.  122^ 
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the  proceeds  buys  other  lands,  these  other  lands  do  not  come 
under  the  original  trust,  and  become  subject  to  the  original 
power,  (p)  If  she  has  the  power  to  sell,  she  may  make  a  valid 
contract  to  sell.  (/) 

A  married  woman  may  contract  with  her  husband  for  a 
settlement  for  her  benefit,  in  good  faith,  and  for  a  valuable 
consideration,  and  courts  of  equity  will  sustain  it,  and  even  do 
what  may  be  necessary  to  complete  such  a  contract,  if  interrupted 
by  death  or  accident.  ((/)  If  made  in  good  faith  in  pursuance  of 
an  antenuptial  agreement,  it  seems  that  this  is  valid,  without 
other  consideration  than  the  marriage,  that  being  a  good  and 
*  370  sufficient  one.  (li)  But  if  wholly  voluntary,  it  is  *  void 
against  existing  creditors,  although  made  in  good  faith, 
but  not  against  subsequent  creditors,  {i)  ^ 

To  any  contract  of  a  third  person  for  the  benefit  of  a  wife,  there 
must  be  a  distinct  assent  of  the  husband;  but  this  may  be  proved 
by  implication,  as  by  depositing  money  to  her  credit  in  a  bank, 
and  giving  the  deposit  book  to  her  with  the  knowledge  of  the 
husband,  {j) 

In  New  York,  the  statute  requirements  as  to  making  a  will, 
are  held  not  to  determine  the  age  at  which  a  married  woman,  with 
power  to  make  a  will,  may  exercise  that  power,  {k)  And  the  same 
rule  would  probably  be  adopted  elsewhere. 

Formerly,  the  rights  which  the  husband  acquired  over  the 
property  of  his  wife  by  his  marriage,  were  not  only  carefully 
protected,  but  any  disposition  of  her  property  by  the  wife,  made 
before  marriage,  in  derogation  of  his  rights,  was  held  to  be  void 
on  the  ground  that  it  was  a  fraud  upon  him.  Doubtless  there 
may  now  be  such  disposition  of  property  by  the  wife,  in  actual 
fraud  of  the  husband.  (M)     But,   in   this    country,   nothing   less 

(e)  Newlin    u.   Ereeman,  4   Ired.   Eq.  to    post-nuptial    settlements,  Kinnard   v. 

^'^/■y-i  ir       .„  T  Daniel,    1.3    B.    Men.   496;  Thomson   v. 

(J)    \  ail  Allen  ^.  Humphrey,  15  Barb.  Dougherty,    18    S.    &   R.   448;   Maguiac 

^^°:  V  T  •  ■  ''■  Thompson,  1  Balilw.  344  ;  Duffv  v.  Ins. 

(9)  IJvijigstnn    V.  Livingston,  2  Johns.  Co.  8  W.  &  S.  41.3  ;  Se.xton  r,  ^Yh"eaton,  8 

yi.    537 ;    Coxites    v.    Gealach,    44    Penn.  Wheat.  229 ;  Picquet  v.   Swan,  4  Mason, 

St.  43.  44,3,  '         H 

(A)  Reade  .-.  Livingston,  3   Johns.  Ch.  (  /)  Fisk  v.  Cushraan,  6  Cush.  20. 

*^';.,    „  „  (1-)  Strong  V.  Wilkin,  1  I'.arl..  Ch.  9. 

(/)  Borsti)  Corey,  16  Bar),.  136;  Albert  (kk)  Duncan's   Appeal,   43    Penn.   St. 

u.  Wmn,  5  Md.  66.     See  also,  in  relation  67  ;  Belt  v.  Ferguson,  3  (.iraiit,  289. 

,  1  But  a  voluntary  settlement  by  a  husband  upon  his  wife  directly,  without 
impairing  the  claims  of  existing  creditors,  is  valid,  although  reserving  a  power  of 
revocation,  or  appointment  to  other  uses,  Jones  v.  Clifton,  101  U.  S.  225;  and  a  deed 
of  land,  which  is  but  a  reasonable  provision  for  her,  by  a  husband  to  his  wife,  in  con- 
siilerati.ni  nf  l,>vc  and  affection,  is  valid  as  against  an  heir,  Maiors  v.  Everton,  89  111. 
56 ;  Horder  v.  Horder,  23  Kau.  391.  —  K 
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than  such  a  fraud,  certainly  proved,  would  be  permitted  by  our 
courts  to  invalidate  the  acts  of  an  unmarried  woman,  in  favor 
of  a  husband  subsequently  married.  We  give  in  the  note  some 
authorities  on  this  subject.  (?) 

Again  we  must  refer  to  the  synopsis  of  the  statutes  concerning 
married  women,  which  follows  immediately.  The  reader  will  also 
find  the  cases  cited  in  this  note  bearing  on  this  question.  {II)  The 
law  on  this  interesting  subject  must  be  regarded  however  as  still 
in  a  transition  condition,  and  changes  in  it  are  quite  frequent. 

(0  St.  George  v.  Wake,  1  Myl.  &  K.  arclson  v.  Stodder,  100  Mass.  528;  Marah 

610;  Bill  V.  Cureton,  2   Myl.  &  K.  503;  v.  Marsh,  43  Ala.  677  ;  Corning  v.  Lewis, 

Stratbmore  v.  Bowes,  2  Bro.  345 ;  s.  0.  1  54  Barb.  51 ;  Uemott  v.  McMuUen,  8  Abb. 

Ves.  Jun.  22;  Tucker  v.  Andrews,  13  Me.  Pr.   {n.  s.)  335;  Smith  v.  Allen,  1  Lans. 

124 ;  Jordan  v.  Black,  Meigs,  142 ;  Ram-  101  ;  Boyles'  Estate,  1   Tuck.  4 ;  Walker 

say  V.  Joyce,  1   McMull.  Eq.  236 ;  Logan  v.  Walker,  9  Wall.  743 ;   Melley  v.  Casey, 

V.  Simmons,  3  Ired.  Eq.  487.  99  Mass.  241 ;  Gulick  v.  Grover,  4  Vroom, 

{U)  Huff  V.  Wright,  39  Ga.  41 ;  Eich-  463 ;  Button  v.  Dutton,  30  Ind.  452. 
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SYNOPSIS 

0/the  Statutes  in  the  different  Stales  and  Territories  and  the  District  of  Columbia 
concerning  the  Rights  and  Powers  of  Married  Women,  and  of  the  Husband  in 
relation  to  his  Jl'iJ'es  Property. 

In  Alabama,  All  a  wife's  property  held  before,  or  acquired  after  marriage  is  her 
separate  property  free  from  her  husband's  liabilities,  Act  of  February,  1887,  §  1. 
Her  earnings  are  her  separate  property,  but  she  is  entitled  to  no  pay  for  services  to 
her  husband  or  family,  §  3.  Damages  recovered  for  injuries  to  her  person  or 
property  are  her  separate  property,  §  3.  Slie  is  liable  as  if  sole  for  contracts  made 
or  torts  committed  before  marriage.  Husband  is  not  liable,  §  4,  She  is  liable  ou 
contracts  made  by  her  after  marriage  with  her  husband's  consent.  He  is  not  liable 
on  such  contracts,  nor  for  torts  unless  he  takes  part  in  them,  §  5.  She  may  con- 
tract as  if  sole  with  her  husband's  written  consent,  §  6.  She  must  sue  or  be  sued 
alone  upon  her  contracts  or  for  her  torts,  §  7.  She  cannot  convey  real  estate  with- 
out her  husband's  consent,  unless  her  husband  is  noti  compos,  has  abandoned  her,  is 
a  non-resident,  or  is  imprisoned  under  a  sentence  of  not  less  than  two  years,  §  8. 
Husband  and  wife  may  contract  with  each  other,  but  wife  may  not  become  surety 
for  her  husband,  §  9.  She  may  carry  on  business  in  her  own  name  on  filing  her 
husband's  written  consent  in  Probate  Court  ;  and  without  such  consent  if  her  hus- 
band is  non  compos,  has  abandoned  her,  or  io  a  non-resident,  §  10. 

In  Arizona,  all  of  a  married  woman's  property  owned  before  marriage  and 
acquired  thereafter  by  gift,  devise,  bequest,  or  descent,  is  her  separate  property. 
Compiled  Laws  of  1877,  p.  328,  §  1,  of  which,  if  of  the  age  of  twenty-one  years, 
she  has  the  sole  control,  and  may  convey  without  the  husband's  joinder,  as  fully 
as  if  unmarried,  p.  332,  §  1.  All  after-acquired  property,  except  as  above,  is 
common  property,  p.  328,  §  2.  Such  separate  estate  must  be  inventoried  and 
recorded  to  exempt  it  from  the  husband's  debts,  p.  338,  §§  3,  4,  .5.  During  the 
wife 's  nonage  the  husband  shall  control  her  separate  property,  but  may  not  convey 
it  except  by  a  writing  signed  by  her  with  certain  formalities,  p.  328,  §  6.  If  she 
sells  for  his  benefit  or  he  uses  the  proceeds  with  her  -written  consent,  it  is  a  gift  to 
him,  p.  328,  §  7.  If  the  husband  mismanages,  a  trustee  may  be  appointed,  p.  328, 
§  8.  The  husband  has  sole  charge  of  the  common  property,  wl)ich  includes  the 
profits  of  her  estate,  unless  otlierwise  provided  by  the  terms  of  tlie  gift  to  her, 
p.  329,  §  9.  She  takes  no  dower,  p.  329,  §  10.  One  half  of  the  common  property 
at  death  goes  to  the  survivor,  and  the  other  half  to  the  other's  issue,  subject  to 
debts;  if  no  issue,  the  whole  to  the  survivor  so  subject,  p.  329,  §  11,  On  divorce, 
the  common  property  is  equally  divided,  except  for  adultery  and  extreme  cruelty,  in 
which  cases  the  court  has  a  discretion  towards  the  guilty  party,  p.  320,  §  12.  Her 
separate  property  continues  liable  for  her  debts  after  marriage,  p'.  329,  §  13. 
Married  women  may  carry  on  business  ou  complying  with  certain  regulations, 
pp.  830,  331,  §§  21,  25,  26,  in  doing  which  she  must  be  responsible  for  her  children's 
maintenance,  p.  331,  §  27  ;  and  her  husband,  unless  ho  consents  in  writing,  will  not 
be  responsible  for  her  trade  debts,  p.  331,  §  29.  She  may  insure  her  husband's  life, 
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free  from  his  debts,  unless  the  premium  exceeds  $300,  payable  to  herself,  p.  332, 
§  33,  or  payable  to  her  children  or  guardian,  §  33. 

In  Arkansas,  the  before  or  after  acquired  real  or  personal  property  of  a  married 
■woman  is  her  separate  estate,  free  from  lier  husband's  debts,  and  she  may  convey 
or  dispose  of  it  by  will  as  if  unmarried.  Const,  of  1874,  Art.  9,  §  7-  But  her 
property  is  liable  for  his  debts  contracted  by  him  as  her  agent  for  the  support  of 
herself  and  children,  Laws  of  1873,  p.  383,  §  3.  She  may  contract  with  reference 
to  her  property,  do  business  and  perform  any  services  on  her  sole  account,  and  her 
earnings  are  her  own,  and  she  alone  may  sue  or  be  sued  with  reference  thereto,  §  3. 
Her  husband  is  not  liable  on  any  of  her  contracts,  §  i.  Tlie  husband  cannot  bind 
a  child  to  service,  dispose  of  it,  or  appoint  a  testamentary  guardian  therefor,  with- 
out the  mother's  consent,  if  living,  §  7.  She  may  sue  and  be  sued  as  if  unmarried, 
§  9.  She  must  have  her  real  estate  recorded  in  her  name  in  her  county,  §  10. 
Contracts  of  service  for  more  than  a  month  must  be  in  writing  and  approved  hy  tlie 
husband,  Laws  of  1875,  p.  230,  §  2.  See  Mansfield's  Dig.  §§  4621-4633.  If 
property  of  a  married  woman  is  not  scheduled  as  provided  by  law  the  burden  of 
proof  is  upon  her  to  show  that  it  is  her  separate  estate.  Mansfield's  Dig.  §§  4634- 
4640. 

In  Calipornia,  husband  and  wife  may  contract  as  if  sole  (Code,  ed.  1885)  §  158, 
but  may  not  by  contract  alter  their  legal  relation  to  each  other,  except  that  they  may 
agree  in  writing  to  an  immediate  separation  and  may  make  provision  for  support  of 
either  or  of  their  children,  §  159.  They  may  hold  property  as  joint  tenants,  tenants 
in  common,  or  as  community  property,  §  161.  All  property  of  the  wife  owned 
before  marriage  and  that  acquired  afterwards  by  gift,  bequest,  devise,  or  descent  is 
her  separate  property,  and  may  be  conveyed  by  her  without  her  husband's  consent, 
§  162  ;  so,  of  the  husband,  §  163.  All  other  property  acquired  by  either  after 
marriao-,'  is  community  property,  §  164,  of  which  the  husband  has  management  and 
disposition  (other  than  testamentary),  §  172.  Inventory  of  wife 's  separate  property 
may  be  recorded  and  is  prima  facie  evidence  of  her  title,  §§  165,  166.  The  wife's 
earnings  are  not  liable  for  her  husband's  debts,  §  168,  and  when  living  separate  are 
her  separate  property,  §  169.  Curtesy  and  dower  are  not  allowed,  §  173.  The 
husband  is  liable  for  support  furnished  his  wife,  §  175,  unless  she  has  left  him 
without  cause  or  has  agreed  to  a  separation,  §  176.  The  wife  must  support  her 
husband  if  there  is  no  community  property  and  he  has  no  separate  property  and 
is  unable  to  support  himself.  A  married  woman,  either  personally  or  by  agent, 
independently  of  her  husband,  may  transfer  her  shares  of  stock,  receive  the 
dividends  and  grant  proxies  thereon,  as  if  unmarried,  §  325.  She  may  hold  shares 
in  homestead,  and  loan  and  savings  corporations,  bought  with  her  own  earnings  and 
those  of  her  children,  or  with  property  bequeathed  or  given  to  her  by  others  than 
her  husband,  §§  561,  575.  Her  conveyance  of  her  real  estate  and  her  power  of 
attorney  given  for  that  purpose  are  ineffective  unless  acknowledged  by  her,  apart 
from  her  husband,  to  have  been  made  and  given  freely,  when  they  have  the  same 
effect  as  if  she  were  unmarried,  §§  1093,  1094,  1186,  1187.  She  may  dispose  of 
lier  property  by  will  as  if  unmarried,  §  1273.  She  may  sue  or  be  sued  alone  con- 
cerning  her  estate  or  homestead,  when  the  action  is  between  herself  and  husband,  or 
when  living  apart  from  her  husband  by  reason  of  his  desertion  or  their  mutual 
agreement  in  writing,  Code  of  Civil  Procedure  of  1872,  §  370.  If  the  husband  and 
wife  are  sued  together,  she  may  defend  in  her  own  right,  and  forhim  also  if  he 
neglect  so  to  do,  §  371,  She  may  become  a  sole  trader  on  due  notice  and  petition 
to  the  court  §§  1811,  1812,  1813.  She  may  invest  therein  of  the  community  or 
her  husband's  separate  property  not  exceeding  $500,  §  1814.  On  leave  of  court 
she  may  carry  on  the  business  specified  in  her  own  name,  and  the  investments  and 
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profits  belong  to  her,  free  from  the  husband's  debts,  and  she  has  the  same  rights 
and  Uabilities  as  if  unmarried,  §  1819.  She  is  also  liable,  as  such  trader,  for  the 
maintenance  of  her  minor  children,  and  her  husband  is  not  liable  for  her  debts 
unless  he  so  consents  in  writing,  §§  1820,  1821. 

In  Colorado,  aU  of  a  married  woman's  property  at  the  marriage,  with  its  profits, 
and  all  received  afterwards  by  descent,  devise,  or  bequest,  or  by  gift  of  any  person 
except  her  husband,  including  however,  ornaments,  money,  and  apparel  from  him, 
is  her  separate  property,  free  from  his  debts  or  disposal.  Mills'  Annotated  Statutes, 
1S91,  §  3007.  She  may  dispose  of  personal  estate  as  if  unmarried,  §  3008.  She 
may  sue  or  be  sued  alone  touching  her  person,  property,  or  reputation,  §  3009. 
She  may  dispose  by  will  of  one  half  of  her  property  only  away  from  her  husbaud, 
unless  he  consents  in  writing,  §  3010.  She  may  trade  or  labor  on  her  sole  account, 
and  her  earnings  and  profits  are  her  own  to  use  or  invest ;  she  may  sue  or  be  sued 
touching  the  same,  and  tiie  same  are  liable  to  execution,  §  3012.  Marriage  con- 
tracts are  vaUd,  §  3013.  The  husband  is  liable  for  her  antenuptial  debts  only  to 
the  extent  of  property,  or  its  proceeds,  derived  from  her,  her  death  not  freeing  him 
from  such  liability,  §§  3014,  3015.  When  a  woman,  in  debt  and  owning  land, 
marries,  a  joint  judgment  for  the  same  against  husband  and  wife  is  to  be  levied  on 
such  land  alone,  §  3016.  The  husband's  sole  deed  can  convey  no  part  of  the  wife's 
land,  §  3017.  She  may  give  any  written  instrument  to  pay  money,  and  if  for  her 
estate's  benefit,  she  may  be  sued  thereon,  the  judgment  be  a  lien  on  her  land, 
which  may  be  levied  on  therefor,  §  3018.  She  may  sell  and  convey  her  property, 
sue  and  be  sued,  and  contract  in  every  way  on  her  sole  liability,  as  if  unmarried, 
§§  3019-3021.  She  may  be  a  special  partner  with  her  husbaud  or  another,  and 
may  so  contract  as  if  unmarried,  and  in  relation  to  partnership  matters  may  be  a 
witness  for  or  against  the  husband,  §  3382.  Her  husband  must  join  or  be  joined 
in  suits,  unless  relating  to  her  separate  estate  or  between  themselves,  Code  of 
Civil  Procedure  of  1877,  §  6.     If  sued  together  she  may  defend  herself,  §  7. 

In  Connecticut,  a  man-ied  woman's  real  estate,  the  result  of  her  labor,  and 
the  proceeds  of  its  sale,  if  invested  in  her  name  or  that  of  her  trustee,  is  her 
separate  property ;  and  she  may  convey  it,  as  if  unmarried,  by  leave  of  court,  if 
abandoned  for  three  years  by  her  husband.  Gen.  Sts.  of  Conn,  of  18S8.  §  2790.  A 
married  woman,  so  long  as  a  conservator  is  over  her  husband,  may  exercise  every 
right  touching  her  estate  as  if  unmarried,  §  2791.  All  the  before  and  after  acquired 
personal  property  of  a  woman,  married  since  June  22,  1849,  and  before  April  20, 
1877,  and  the  proceeds  of  its  sale,  are  held  in  trust  by  the  husband  to  enjoy  the 
income  subject  to  her  and  the  minor  children's  support,  to  apply  such  part  of  the 
principal  as  may  be  necessary  for  her  support,  or  otherwise  with  her  written  con- 
sent; on  his  death  the  rest  to  be  transferred  to  her,  if  living,  otherwise  to  her 
legatees  or  representatives.  A  portion  of  such  trust  property,  equivalent  to  any  of 
her  antenuptial  debts  paid  by  him,  is  to  vest  in  liim  absolutely,  §  2792.  The  hus- 
band cannot  sell  her  property,  unless  she,  if  living,  or  her  representatives  or  the 
guardians  of  the  minor  children,  consent  in  writing,  and  all  reinvestments  must  be 
in  his  name  as  trustee,  §  2793.  If  abandoned  her  property  vests  in  her;  and  she 
may,  during  the  abandonment,  sue  and  be  sued,  and  do  business  as  if  unmarried, 
§  2794.  She  may  insure  her  husband  for  the  benefit  of  herself  and  children,  up 
to  $300  premium,  §  2799.  Payment  to  her  of  money  lent  or  deposited  by  her  or 
for  personal  services,  is  as  valid  as  if  she  were  unmarried,  §  3000.  She  may  be 
sued  as  if  unmarried  upon  any  antenuptial  cause  of  action,  and  upon  any  postnuptial 
contract  made  on  her  personal  credit  for  the  benefit  of  herself,  her  family,  or  her 
estafe,  and  for  any  tort,  unless  coerced  by  the  husband,  and  her  property  attached 
and  levied  upon,  §  984;  and  in  like  manner,  on  a  joint  contract  with  the  husband 
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for  the  benefit  of  her  or  the  jomt  estate,  §  985.  Likewise  she  may  sue,  if  doing 
business,  upon  any  right  accruing  therefrom,  §  986.  In  a  civil  action  by  or  against 
her,  the  husband  may  be  joined,  but  judgment  is  to  be  entered  only  in  favor  of  or 
against  the  one  for  or  against  whom  a  cause  of  action  is  found,  and  costs  taxed  for 
or  against  that  one  only,  §  987.  In  all  marriages  contracted  after  April  20,  1877, 
neither  husband  nor  wife  acquires  any  rights  in  any  before  or  after  acquired  property 
of  the  other  except  as  survivor.  She  has  her  earnings,  may  contract  with  third 
persons,  and  convey  her  property,  real  and  personal,  as  if  unmarried.  Her  property 
is  hablc  for  her  debts,  but  not  for  the  husband's,  §  2796.  All  purchases  of  either 
husband  or  wife  are  presumed,  in  the  absence  of  notice,  to  be  on  his  or  her  private 
account ;  but  both  are  liable  if  for  the  family  support,  the  joint  benefit,  her  reason- 
able apparel,  or  support  while  abandoned  by  him.  She  shall  be  indemnified  by  him 
for  what  she  may  have  expended  for  the  family  support  if  he  has  property,  §  2797. 
If  married  before  April  20,  1877,  any  husband  and  wife  may  agree  in  writing  to 
abandon  aU  existing  and  mutual  rights  in  each  other's  property,  and  when  recorded, 
this  act  shall  apply  to  such  marriage  as  well,  §  2798. 

In  Dakota,  a  husband  must  support  his  wife,  but  she  must  support  her  husband 
out  of  her  separate  estate,  when  he  has  none,  has  not  deserted  her,  and  is  too  infirm 
to  support  himself.  Compiled  Laws  of  1887,  §  2588.  She  may  contract  with  her 
husband  or  a  third  person,  as  if  unmarried,  subject  in  transactions  with  her  hus- 
band to  the  rules  of  trusts,  §  2590.  She  may  hold  property  with  her  husband, 
jointly  or  in  common,  may  convey  her  property  without  his  consent,  and  may  record 
an  inventory  of  the  same  duly  acknowledged,  §  2593.  She  is  not  answerable  for 
his  acts,  and  has  no  dower.  Her  earnings  and  other  accumulations  and  her  minor 
children's  earnings,  while  apart  from  her  husband,  are  her  separate  property,  which 
is  alone  liable  for  her  debts,  contracted  before  or  after  marriage.  There  is  no 
curtesy  or  dower,  §  2594.  He  is  liable  for  necessaries,  if  he  neglects  her,  unless 
she  abandons  liim,  but  on  an  agreement  of  separation  she  is  liable  for  her  support, 
unless  expressly  stipulated,  §§  2594,  2595.  A  woman  has  the  same  legal  rights 
after  marriage  as  before  and  the  same  as  her  husband  except  the  "right  to  vote  or 
hold  office,  §  2600. 

In  Dklawaee,  a  married  woman,  her  husband  joinmg,  may  convey  her  land, 
but  must  acknowledge  the  same  apart  from  her  husband.  Code  of  1874,  pp.  478, 
501,  §§  1469,  1614.  Her  real  estate,  mortgages,  stocks,  and  silver  plate  owned 
before  and  acquired  after  marriage  remain  her  separate  property  subject  to  her 
antenuptial  debts,  but  not  subject  to  her  husband's  disposition,  or  his  debts  or 
contracts.  She  may  not  convey  her  separate  property,  nor  dispose  of  the  profits 
without  her  husband's  consent  under  seal.  The  husband  is  entitled  to  curtesy, 
p  478  She  may  reinvest,  with  his  consent,  a  mortgage  debt  paid  to  her,  or  the 
proceeds  of  property  so  sold  in  other  real  estate  or  stocks  or  mortgages,  the  same 
to  remain  her  separate  property,  p.  478.  If  the  husband  fails  to  support  her  while 
living  apart  from  him,  she  is  entitled  to  her  property,  if  distinguishable  from  his, 
free  of  his  debts,  and  she  may  sue  and  be  sued  and  contract  about  it,  and  sue  for 
the  redress  of  personal  wrongs  and  torts.  If  Uving  apart  without  his  default,  he  is 
not,  but  otherwise  is,  liable  for  her  debts;  when  they  again  cohabit,  he  becomes 
liable  for  aU  her  debts  contracted  during  the  separation,  p.  479,  and  Laws  of  1885, 
c  611.  A  iudgment  for  antenuptial  debts  may  be  recovered  against  her  alone,  p.  479, 
§  2  She  may  receive  her  wa«es  for  labor  not  for  her  family,  sue  therefor  m  her 
own  name,  hold  against  all,  including  the  husband,  and  deposit  subject  to  her  sole 
right  to  withdraw  without  the  husband's  consent,  §  3.  She  may  sue  or  be  sued 
touching  her  separate  property,  as  if  unmarried ;  but  he  cannot  sue  alone  respeetmg 
it,  although  she  may  join  him  in  her  suits.     She  may  make  contracts  and  sue  and 
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be  sued  tliereon  as  if  unmarried,  §  4.  She  may,  if  twenty-one  years  of  age,  dispose 
of  her  property  by  will ;  but  if  intestate  it  goes  to  her  heirs  subject  to  curtesy. 
Ante-marriage  settlements  may  be  made  to  define  marriage  rights  and  in  case  of 
descent.  If  she  dies  without  issue  the  husband  has  a  life  estate  in  oue-half  of  her 
real  estate  after  payment  of  her  debts,  §  5  as  amended,  Acts  of  1875,  c.  165.  She 
may  release  to  the  Inisband  the  control  of  her  property  and  the  income  for  the 
mutual  benefit,  and  iu  writing  revoke  it,  pp.  479,  480,  Act  of  1873.  All  before 
and  after  acquired  property  other  than  from  her  husband  is  her  separate  property, 
and  the  profits  thereof  are  subject  to  neither  his  disposal,  nor  debts.  Laws  of  1875, 
p.  289,  §  1.  A  married  woman  may,  as  if  unmarried,  buy  real  estate  and  secure  the 
purchase-money  by  any  appropriate  instrument  with  a  warrant  of  attorney,  upon 
which  the  husband  is  not  liable  unless  a  party  thereto,  §  3. 

Iu  Ploeida,  all  the  property  of  a  married  woman  owned  before  or  acquired 
after  marriage  is  her  separate  estate,  and  not  liable  for  the  husband's  debts, 
McClellau's  Digest,  c.  150,  §  1.  The  rights  of  husband  and  wife,  derived  under 
the  Spanish  law,  when  in  force,  remain  the  same,  subject  to  formalities  of  convey, 
anoe,  §  2.  Her  separate  estate,  both  that  owned  before  and  acquired  after 
marriage,  is  the  husband's,  §§  3,  4.  She  cannot  sue  him  for  the  profits,  nor  can 
he  charge  for  his  care,  §  5.  Her  property  can  only  be  conveyed  jointly  with  the 
husband  with  due  formalities,  §  6.  Her  estate  is  alone  liable  for  her  antenuptial 
debts,  §  7.  Her  estate  must  be  inventoried  and  recorded  to  be  free  from  liability 
for  his  debts,  —  any  omission  will,  however,  confer  no  rights  upon  the  husband, 
§  8.  A  married  woman  may  convey  her  real  estate  as  if  unmarried  if  the  hus- 
band joins,  if  due  formaUties  are  observed,  and  if  she  privily  aokuowledges  that  her 
act  is  free,  §  9.  All  former  conveyances  by  a  married  woman  with  husband's 
joinder,  made  valid,  §  10.  Slie  may  convey  her  estate  or  release  dower  by  attor- 
ney, if  the  power  be  executed  in  the  presence  of  two  witnesses,  duly  acknowledged 
and  recorded,  and  the  husband  joins,  §  11.  A  married  woman  may,  after  due  pro- 
ceedings had,  Ije  licensed  by  the  court  to  become  a  free  dealer  and  to  manage  her 
own  estate,  sue  and  be  sued,  and  contract  in  all  respects  as  if  unmarried,  §§  13,  14, 
15.  A  married  woman  may  dispose  of  her  property  by  will  as  if  unmarried, 
§16. 

In  Geokgia,  all  the  property  of  the  wife,  at  the  marriage  or  after  acquired, 
remains  her  separate  property,  liable  for  her  debts  only.  Code  of  1S32,  §§  1753, 
1754.  When  separate  from  her  husband,  her  own  and  her  children's  acquisitions 
vest  in  her ;  and  if  she  dies  intestate  they  go  to  lier  children,  failing  which,  to  her 
next  of  kin,  §  1756.  The  liusbaud  is  liable  for  necessaries,  unless  she  leaves  him 
without  provocation,  when  notice  relieves  him,  §  1757.  She  may  with  her  hus- 
band's consent  become  a  public  trader,  and  may  contract,  sue  and  be  sued,  as  if 
unmarried,  and  the  proflls  are  her  own,  §  1760.  When  the  husband  or  wife  dies 
without  issue,  the  survivor  is  the  sole  heir;  but  if  she  dies  intestate  leaving  chil- 
dren, the  children  and  the  husband  share  alike,  §§  1761,  1762.  She  may  deposit 
of  her  own  or  her  children's  earnings  up  to  $2000,  in  any  savings  bank  of  the 
State  subject  to  her  control  as  if  unmarried,  §  1772.  Her  paraphernalia,  consisting 
of  her  own  and  her  children's  apparel,  her  watch,  suitable  ornaments  and  useful 
personal  articles,  is  not  subject  to  her  husband's  debts  or  contracts,  §  1773.  She 
may  sue  and  be  sued  alone  when  the  action  concerns  her  separate  property,  is 
between  her  husband  and  herself,  and  when  she  is  separated  from  him,  §  1774. 
The  wife  as  to  her  separate  estate  may  act  as  if  unmarried,  but  must  comply  with 
every  restriction  of  the  marriage  contract.  She  cannot  bind  it  by  suretyship  or  by 
assuming  her  husband's  debts;  and  any  sale  of  it  to  her  husband's  creditor  to 
extinguish  his  debt  is  void,  §  1783.     Her  contract  of  sale  of  her  separate  estate 
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with  her  husband  or  trustee  is  invalid  iinless  by  leave  of  county  court,  §  1785.  A 
loan  may  be  made  to  her  with  the  consent  of  the  husband,  who  is  liable  for,  but 
has  no  control  over  it,  to  be  used  strictly  for  the  proposed  purpose,  on  penalty  of 
conversion,  §§  2134,  2135.  She  may  make  a  will,  where  power  so  to  do  is 
reserved  in  the  creation  of  her  estate  or  by  marriage  contract,  where,  with  an 
estate  absolute  or  in  expectancy,  the  husband  consents  thereto,  where  in  execution 
of  a  vested  power,  and  where,  if  abandoned  or  divorced,  she  controls  her  earnings 
as  if  unmarried,  §  2ilO.  Prescription  does  not  rnn  against  her,  §  2686,  nor  the 
Statute  of  Limitations,  §  2926,  unless  attaching  before  marriage,  §  2927. 

In  Idaho,  all  the  property  of  a  wife,  owned  before  or  acquired  after  marriage  by 
gift,  bequest,  devise,  or  descent,  is  her  separate  property.  Revised  Statutes  of  1887, 
§  2495.  So  of  the  husband,  §  2496.  All  otlier  acquired  property  is  common, 
§  2497.  The  husband  shall  manage  the  wife's  separate  property,  but  no  convey- 
ance or  lieu  is  effective  unless  in  writing,  signed  by  both,  and  acknowledged  by 
her  apart  from  him,  §  2498.  If  he  mismanages,  a  trustee  may  be  appointed  by  and 
subject  to  the  court  to  pay  over  the  profits  as  directed,  §  2499.  The  husband  con- 
trols the  common  property,  as  if  it  was  his  separate  property,  except  the  homestead. 
§  2505.  The  wife's  separate  estate  may  be  inventoried  and  the  inventory  recorded. 
If  this  is  done  it  \i  prima  facie  evidence  of  her  title,  §§  2500,  2501.  Her  earnings 
and  those  of  her  minor  cliildren  when  she  is  living  apart  from  her  husband  are 
her  separate  property,  §  2502.  His  separate  property  is  not  liable  for  her  debts 
contracted  before  marriage,  §  2503.  Nor  her  separate  property  for  his  debts, 
§  2504.  Neither  curtesy  nor  dower  is  allowed,  §  2506.  The  wife  must  support 
her  husband  from  her  separate  estate  when  he  has  no  separate  property,  there  is 
no  community  property,  and  he  from  infirmity  is  unable  to  support  himself,  §  2507- 
Contracts  for  marriage  settlements  are  valid  if  acknowledged  and  recorded. 
§§  2508-2512.  On  the  death  of  the  wife  community  property  unless  set  apart 
by  judicial  decree  for  her  support  goes  to  the  husband  without  administration. 
§  5712.  On  the  death  of  the  husband,  half  of  the  community  property  goes  to  the 
wife,  the  other  half  being  subject  to  the  husband's  testamentary  disposition,  and  if 
undisposed  of,  descending  to  his  descendants  or  kindred  in  the  same  way  as  his 
separate  property,  §  5713.  A  married  woman  may  make  a  will  and  dispose  of  all 
her  separate  estate  without  her  husband's  consent,  §  5726.  She  may  become  a 
sole  trader  by  judgment  of  the  District  Court  on  complying  with  certain  formali- 
ties, §§  5850-5860.  WTien  a  married  woman  is  suett  her  husband  must  be  joined, 
except — 

1.  When  the  action  concerns  her  separate  property  or  the  homestead,  she  may 
sue  alone. 

2.  When  the  action  is  between  herself  and  husband,  she  may  sue  or  be  sued 
alone. 

3.  Likewise  when  she  is  living  apart  from  her  husband,  §4093.  If  husband 
and  wife  are  sued  together  she  may  defend  her  own  right,  and  if  her  husband 
neglects  to  defend  his  right,  she  may  do  so. 

In  Illinois,  a  married  woman  may  sue  and  be  sued  alone  as  if  unmarried, 
Revised  Statutes  of  1887,  c.  68,  §  1.  If  husband  and  wife  are  sued  jointly  she  may 
defend  her  right,  and  if  either  neglect  to  defend  the  otlier  may  defend  for  such  one 
also,  §  2.  If  either  desert  the  other,  the  deserted  party  may  prosecute  or  defend 
actions  in  the  name  of  the  deserting  party,  §  3.  The  husband  is  not  liable  for  his- 
wife's  torts,  §  4.  Neither  husband  nor  wife  is  liable  for  the  debts  of  the  other  con- 
tracted before  marriage.  Nor  are  the  wages,  earnings,  or  property  of  either  liable 
for  the  debts  of  the  other,  §  5.  She  may  contract  as  if  unmarried,  but  without  her 
husband's  consent  she  may  not  become  a  co-partner,  unless  he  has  deserted  her,  is 
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insane,  or  in  tlie  penitentiary,  §  6.  She  may  use  and  sue  for  her  earnings  as  it 
unmarried,  §  7.  Neither  may  recover  from  the  other  for  services,  §  8.  A  married 
woman  may  own,  in  her  individual  right,  property  obtained  by  descent,  gift,  or 
purchase,  and  manage,  sell,  and  convey  the  same  as  the  husband  can  his  property ; 
but  if  living  together,  a  transfer  to  him,  to  be  vaUd  against  third  persons,  must  be 
in  writing  and  acknowledged  and  recorded  hke  chattel  mortgages,  §  9.  When 
either  obtains  or  retains  property  of  the  other,  the  latter  may  bring  action  as  if 
unmarried,  §  10.  She  is  equally  liable  with  her  husband  for  family  expenses  and 
the  children's  education,  and  may  be  sued  therefor  singly  or  jointly,  §  15.  If 
when  eighteen  years  old  she  joins  her  husband  in  the  conveyance  of  her  real  estate, 
she  is  bouud  as  if  unmarried,  c.  30,  §  18  ;  and  her  acknowledgment  may  be  taken 
as  if  unmarried,  §  19.  If  she  dies  intestate  without  issue,  the  husband  is  entitled 
to  one  half  of  the  real  estate  and  the  whole  of  the  personal  estate  absolutely ;  if 
she  leaves  issue,  to  one  third  of  the  personal  property  absolutely  ;  if  no  issue  or 
kindred,  to  the  whole  of  her  estate,  c,  39,  §  1.  A  homestead  to  the  value  of 
$1,000  is  exempt  from  attachment  for  debt,  and  so  continues  while  occupied  by 
the  survivor  or  the  children  until  the  youngest  is  twenty-one  years  of  age,  or  if  the 
iiusband  or  wife  deserts  the  family,  in  favor  of  the  occupier,  o,  53,  §§  1,  2.  She 
may  cause  the  life  of  her  husband  to  be  insured  for  her  own  use,  or  that  of  her 
children,  if  she  dies  before  it  accrues ;  but  if  the  premium  is  paid  in  fraud  of  his 
creditors,  an  amount  equal  to  the  sum  so  paid  with  interest  shall  inure  to  their 
benefit,  c.  73,  §  54.  Her  separate  property  is  chargeable  with  the  support  of  poor 
descendants  or  ancestors,  c.  107,  §  2. 

In  Indiaxa,  a  married  woman  may  sue  alone  touching  her  separate  property 
and  when  the  suit  is  between  herself  and  husband.  Revised  Statutes  of  1881, 
c.  2,  §  254.  The  wife  of  a  person  who  has  absented  himself  from  home  for  five 
years  has  the  same  rights  and  powers  as  if  unmarried  to  make  contracts,  deeds, 
and  acquittances  during  the  absence,  c.  6,  §  2234.  If  she  die,  testate  or  intestate, 
one  third  of  her  real  estate  descends  to  her  husband  subject  to  its  proportion  of 
her  antenuptial  debts,  c.  7,  §  2485,  A  wife's  personal  property  at  the  marriage 
or  acquired  afterwards  by  descent,  devise,  or  gift,  remains  her  own  like  her  real 
estate.  If  the  husband  dies  first,  it  goes  to  her ;  if  she  dies  iirst  it  is  distributed 
like  her  real  estate,  §  24SS.  If  she  dies  intestate  without  issue  but  leaving  parents, 
three  fourths  of  her  property  go  to  her  husband  and  one  fourth  to  the  parents  or 
the  survivor,  but  if  only  $1,000  in  all,  the  whole  goes  to  the  husband.  If  she 
leaves  no  issue  nor  parents,  the  whole  goes  to  the  husband,  §§  2489,  2490.  A 
married  woman  may  dispose  of  her  property  by  will,  c.  9,  §  2557.  A  married 
woman's  lands  and  the  profits  are  her  separate  property  as  fully  as  if  unmarried, 
free  of  her  husband's  debts,  but  she  cannot  convey  or  encumber  them  unless  he 
joins  in  a  deed,  c.  71,  §  5116.  A  married  woman  may  acquire  property  by  con- 
veyance, gift,  devise,  or  descent,  or  by  purchase  with  her  own  money,  and  control 
the  same  and  the  profits,  as  if  unmarried.  She  may  likewise  contract  about  and 
dispose  of  her  personal  property,  but  not  the  real,  unless  the  husband  joins,  §  5117- 
Her  covenants  for  title  and  official  bonds  bind  her  as  if  unmarried,  §  5118.  But 
her  contract  of  suretyship  is  void,  §  5119.  The  husband  is  not  liable  for  her 
business  debts  on  her  sole  account,  or  if  in  partnership  other  than  with  himself,  nor 
for  improvements  on  her  property  by  her  authority,  §  5122.  She  alone  is  liable 
•for  such  improvements,  made  by  his  order  with  her  consent  in  writing,  §  5123. 
She  has  the  same  exemption  of  property  from  seizure  and  sale  for  debt  as  house- 
holders, §  5124.  The  husband  is  liable  for  her  antenuptial  debts  to  the  extent 
only  of  personalty  received  through  her  or  derived  from  the  sale  or  profits  of  her 
land,  §  5125.  Judgment  for  such  debts  may  be  rendered  against  them  jointly, 
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to  be  levied  on  her  land  only,  §  5127.  The  husband  can  convey  no  interest  in 
her  land  by  his  separate  deed,  §  5128.  Suits  about  such  land  are  to  be  brought 
against  them  jointly,  or  if  living  apart,  against  her  alone,  §  5129.  She  may  do 
business  and  labor  on  her  separate  account,  the  profits  of  which,  other  than  for  her 
husband  or  family,  are  her  separate  property,  §  5130.  She  may  sue  as  if  unmar- 
ried for  damages  to  her  person  or  character,  such  to  be  her  separate  property, 
S  51dl.  it  It  shall  appear  to  be  beneficial  to  her,  a  married  woman  may,  by  leave 
ot  court,  convey  or  incumber  her  real  estate  without  the  husband's  joinder,  §  6137. 

In  Iowa,  a  married  woman  may  convey  and  contract  about  her  real  estate  like 
other  persons.  Revised  Code  of  1888,  Tit.  13,  c.  5,  §  1935.  The  conveyance  of 
husband  and  wife  together  passes  aU  the  estate  of  either,  unless  the  contrary 
appears ;  but  m  such  a  conveyance  of  her  property,  he  is  not  bound  by  the  cove- 
nauts  unless  so  expressed,  §§  1936,  1937.  A  married  woman  may  own  property 
acquired  by  descent,  gift,  or  purchase,  and  dispose  of  the  same  and  devise  it  by  will 
precisely  as  the  husband.  Tit.  15,  o.  2,  §  2202.  The  property  of  neither  is  liable 
for  the  debts  of  the  other,  §  2203.  If  the  husband  gains  possession  of  her  property 
before  or  after  marriage  she  may  sue  for  or  about  it  as  if  unmarried,  §  2204.  Her 
conveyance,  transfer,  or  lien  to  the  husband  is  as  valid  as  between  other  persons, 
§  2206.  If  the  husband  or  wife  abandons  the  other,  and  is  absent  from  the 
State  for  a  year,  or  imprisoned,  the  other,  by  leave  of  court,  may  use  his  or  her 
property  to  support  the  family  or  pay  debts ;  and  all  acts  so  done  bind  both 
and  the  property  of  both,  §§  2207,  2208.  The  husband  and  wife  may  each 
appomt  the  other  an  attorney  in  fact,  revocable  at  pleasure,  to  dispose  of  each 
other's  property  for  the  mutual  benefit,  §  2210.  The  wife  may  receive,  hold,  and 
sue  for  personal  wages,  and  may  sue  and  be  sued  touching  her  riglits  and  property 
as  if  unmarried,  §  2211.  The  husband  and  wife  or  their  property  or  incomes  are 
not  liable  for  the  other's  antenuptial  debts,  nor  for  the  other's  separate  debts, 
§  2212.  She  may  contract  and  sue  and  be  sued  respecting  the  same  as  if  unmarried, 
§  2213.  The  family  expenses  and  children's  education  are  chargeable  upon  the 
property  of  both  or  either,  and  joint  or  separate  suit  may  be  brought,  §  2214. 
Neither  husband  nor  wife  can  remove  the  other  or  the  children  from  the  homestead 
without  mutual  consent ;  and  if  he  deserts  her,  she  may  have  custody  of  minor 
children,  unless  the  court  directs  otherwise,  §  2215.  The  homestead,  consisting 
of  half  an  acre  in  a  town  plat,  or  four  acres  without,  up  to  $500  in  value,  is  exempt 
froin  judicial  sale,  except  in  certain  oases,  and  the  surviving  husband  or  wife  may 
continue  to  occupy,  Tit.  13,  c.  8,  §§  1988-2010.  Dower  and  curtesy  are  abol- 
ished, Tit.  16,  c.  4,  §  2440. 

In  Kansas,  all  the  property  of  a  woman  at  the  marriage,  and  its  profits,  and 
subsequently  acquired  by  descent,  devise,  and  bequest,  or  by  gift  other  than 
from  her  husband,  is  her  separate  property,  free  from  his  disposal  or  debts.  Gen- 
eral Statutes,  1889,  §  3752.  A  married  woman  may  dispose  of  her  property  and 
contract  about  it  the  same  as  a  married  man  with  his  own,  §  3753.  She  may  sue 
and  be  sued,  as  if  unmarried,  §  3754.  She  may  trade  or  labor,  and  her  profits  and 
earnings  are  her  own,  and  may  be  used  and  invested  in  her  own  name,  §  3755. 
If  married  without  the  State,  and  the  husband  moves  within,  she  continues  to  enjoy 
prior  property  rights,  §  3756.  Marriage  contracts  or  settlements  remain  valid, 
§  3141.  A  homestead  of  one  hundred  and  sixty  acres  without  a  town  or  city,  or  of 
one  acre  within,  is  exempt  from  forced  sale,  without  their  joint  consent,  except  for 
taxes,  purchase-money,  and  improvements,  c.  38,  §  2497. 

In  Keniuckt,  the  husband  has  only  the  use  of  the  before  or  after  acquired 
property  of  the  wife,  with  power  to  rent  the  realty  for  not  more  than  three  years, 
and  to  receive  the  rent.    If  she  dies  during  such  term,  the  rent  goes  to  him,  if 
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living,  subject  to  her  debts ;  if  he  dies,  to  her  or  representatives,  subject  to  his 
debts,  General  Statutes  of  1887,  p.  720,  §  ].  Such  realty  or  rent  is  not  liable  for 
his,  but  is  for  her,  ante  and  post  nuptial  debts,  for  her  and  family  necessaries,  in- 
cluding the  husband's,  procured  by  a  writing  signed  by  her,  remedy  for  which 
may  be  against  lier  alone,  or  both.  His  inchoate  curtesy  and  right  to  use  or 
rent  her  realty  is  free  of  his  separate  debts  during  her  life,  §  2.  They  may 
jointly  convey  her  land,  §  3.  The  husband  is  not  liable  for  her  antenuptial 
debts,  except  to  the  value  of  what  he  may  receive  by  her  other  than  realty,  but 
is  hable  for  necessaries,  §  4.  If  he  deserts,  does  not  suitably  provide  for  her, 
or  is  in  penitentiary  for  more  than  a  year,  she  may,  by  leave  of  court,  act  as  if 
unmarried,  even  to  conveying  her  property,  §  5.  She  may,  by  leave  of  court, 
do  business  as  if  unmarried,  and  dispose  of  her  property  and  profits  by  will  or 
deed,  if  no  inlent  to  defraud  his  creditors  appears,  §§  6,  7.  If  her  real  estate 
is  taken  for  a  public  use,  the  compensation  may  be  appropriated  by  the  court  for 
her  benefit,  p.  726,  §  9.  A  married  woman  whose  husband  resides  without  the 
State  may  acquire  property,  contract,  and  sue  and  be  sued  as  if  unmarried,  but  the 
husband  on  petition  may  be  restored  to  his  marital  rights,  §  10.  So  if  her  husband 
abandon  her  or  become  insane,  p.  723,  §  2.  Her  conveyance  of  her  property  may 
be  by  a  joint  or  separate  deed,  but  by  the  latter  only  when  the  husband  first  con- 
veys. She  must  acknowledge  the  same  apart  from  her  husband,  p.  317,  §§  20,  21. 
If  shares  of  bank  stock  are  taken  for  or  transferred  to  a  married  woman  for  her 
use,  tiie  husband  takes  no  interest  or  dividends.  If  she  dies,  it  goes  to  her  heirs ; 
but  she  may  dispose  of  it  by  will  with  his  consent,  or,  if  instrument  creating  the 
trust  so  provides,  she  may  receive,  but'  not  anticipate,  the  dividends,  p.  7-t2,  §  15. 
She  may  make  deposits,  and  her  checks  or  receipts  are  as  valid  as  if  she  were 
unmarried,  §  16.  A  separate  or  trust  estate  conveyed  or  devised  to  her  may  be 
sold  and  conveyed,  if  the  instrument  conveying  or  creating  does  not  forbid,  and 
the  husband  and  trustee  join,  her  interest  in  the  proceeds  remaining  the  same, 
§  17.  A  married  woman's  earnings  are  free  of  the  debts  or  control  of  the  hus- 
band, and  may  be  paid  to  her  directly,  p.  720,  §  1.  She  may  by  will  dispose  of 
an  estate,  secured  to  her  separate  use  by  deed  or  devise,  or  in  the  exercise  of  a 
written  power  to  make  a  will,  p.  832,  §  4. 

In  Louisi.vNA,  a  married  woman,  even  if  separate  in  estate  from  her  husband, 
cannot  alienate,  grant,  mortgage,  or  acquire,  by  gratuitous  or  incumbered  title, 
unless  he  concurs  or  gives  his  written  consent,  Revised  Code,  edition  of  1870,  Art. 
122.  Her  separation  from  him  divides  property  and  dissolves  the  community  of 
acquets  and  gains,  making  his  authorization  unnecessary.  Art.  123.  She  may 
contract  by  leave  of  court,  if  the  husband  refuses.  Art.  125.  If  twenty-one  years 
of  age,  she  may,  by  the  husband's  authority  and  leave  of  court,  borrow  or  contract 
for  her  separate  benefit,  and  to  secure  the  same  give  security  affecting  her  separate 
paraphernal  or  dotal  estate.  In  so  doing  it  must  appear  to  the  court  that  the 
money  is  to  be  borrowed  or  the  debt  contracted  solely  for  her  separate  advantage, 
Arts.  126,  127,  128.  If  of  the  age  of  twenty-one  years,  a  married  woman  may, 
with  tlie  husband's  consent  after  examination  apart  from  him,  renounce  in  favor  of 
a  third  person  her  matrimonial,  paraphernal,  dotal,  and  other  rights,  Art.  129. 
She  may,  if  a  public  merchant,  without  the  husband's  authority,  bind  herself 
respecting  her  trade,  and  the  husband  also,  if  a  community  of  property  exists 
between  them.  She  is  a  public  merchant  if  she  carries  on  a  separate  trade,  but  not 
if  she  simply  retails  the  merchandise  of  her  husband's  commerce.  Art.  131.  If  the 
husband  is  interdicted  or  absent,  she  may,  by  leave  of  court,  sue  and  be  sued,  or 
contract.  Art.  132.  Every  general  authority,  thougli  stipuhited  in  the  marriage 
contract,  is  void,  except  respecting  the  administration  of  her  property.  Art.  133. 
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The  wife  may  make  her  last  will  without  his  authority,  Art.  135.  The  husband  or 
wife  may,  either  by  marriage  coiitract  or  during  the  marriage  give  to  the  other  in 
tuU  property,  all  that  he  or  she  might  give  to  a  stranger,  Art.  1746.  But  all  such 
donations  during  marriage,  though  termed  inter  vivos,  are  always  revocable  Art 
1749.  Tliey  may,  by  marriage  contract,  determine  the  rights  of  property'-  but 
cannot  change  the  legal  order  of  descents  (this  restriction  not  affecting  donations 
inter  vivos  or  such  mortis  causa,  or  donation  by  the  marriage  contract  according 
to  the  rules  for  donations),  nor  derogate  from  the  husband's  rights  over  the  person 
oi  his  wife  aud  children,  or  as  head  of  the  family,  nor  with  respect  to  children,  if 
he  survive  the  wife,  nor  from  the  prohibitory  dispensations  of  the  Code,  Arts. 
2325-2327,  3336.  The  property  of  married  persons  is  divided  into  "  separate  " 
and  "  common ;  "  and  the  separate  property  of  the  wife  into  "  dotal "  and  "  extra- 
dotal," or  "paraphernal."  The  "dotal"  is  that  which  the  wife  brings  to  the 
husband  to  assist  him  in  bearing  the  expenses  of  the  marriage  establishment.  Arts. 
2334,  2335,  2337.  The  wife  has  a  legal  mortgage  on  her  husband's  immovables 
(which  he  may  release  by  giving  a  special  mortgage  to  the  satisfaction  of  a  family 
meeting,  &c.,  or  in  accordance  with  stipulations  in  the  marriage  contract)  :  but  it 
shall  not  be  lawful  to  stipulate  that  no  mortgage  shall  exist.  Arts.  2378-2380  ;  and 
a  privilege  on  bis  immovables  for  the  restitution  of  her  dowry,  &c..  Arts.  2376- 
2380,  2390.  A  partnership,  or  community,  of  acquets  or  gains  exists  by  operation 
of  law  in  all  cases.  But  the  parties  may  modify  or  limit  it,  or  agree  that  it  sliall 
not  exist ;  in  which  case  there  are  provisions,  preserving  to  the  wife  the  administra- 
tion and  enjoyment  of  her  property  and  the  power  of  alienating  it  as  if  paraphernal, 
with  reference  to  the  expenses  of  the  marriage  and  liability  of  the  husband.  Arts. 
2332,  2399,  2401,  2424.  This  community  consists  of  the  profits  of  all  the  effects 
of  which  the  husband  has  the  administration  and  enjoyment,  either  of  right  or  in 
fact ;  of  the  produce  of  the  reciprocal  industry  and  labor  of  both  husband  and 
wife ;  and  of  the  estates  which  they  may  acquire  during  marriage,  eilher  by  dona- 
tions made  jointly  to  them  both,  or  by  purchase,  or  in  any  similar  way,  even  though 
the  purchase  be  in  the  name  of  one  and  not  of  both.  Debts  contracted  during 
marriage  enter  into  this  partnership,  and  must  be  acquitted  out  of  the  common 
fund ;  but  those  contracted  before  marriage,  out  of  individual  eifects.  Arts.  2402, 
2403.  The  husband  is  the  head  and  master  of  the  community ;  administers  its 
effects,  disposes  of  the  revenue,  and  may  alienate  by  an  unincumbered  title,  without 
the  wife's  consent.  He  cannot  convey  inter  vivos  the  immovables  gratuitously,  the 
community,  nor  any  portion  of  the  movables,  except  to  establisli  the  children;  but 
he  may  the  movables.  If  he  disposes  of  the  common  estate  by  fraud  to  injure  the 
wife,  she  may  sue  his  heirs  for  one-half.  Art.  2404.  If  decreed  separate  in  property, 
she  must  contribute  proportionately  to  the  household  expenses  and  the  children's 
education,  and  must  do  both  alone  if  he  has  nothing.  Art.  2435.  When  separate 
by  contract  or  judgment  in  person  or  property,  she  has  the  free  administration  of 
her  estate,  and  may  dispose  of  movables,  but  not  immovables,  without  the  hus- 
band's consent,  or  on  refusal  by  leave  of  court,  Art.  2436.  She  may,  with  the 
liusband's  consent,  give  her  dotal  effects  to  establish  their  children  or  her  children 
by  a  former  marriage,  Arts.  2358,  2359.  The  husband  has  the  administration  of 
the  dowry,  and  the  income  of  it  belongs  to  him,  Arts.  2349,  2350. 

In  Maine,  a  married  woman  may  own  property  acquired  by  descent,  gift,  or 
purchase,  and  may  manage,  seU,  and  convey  it,  and  devise  it  by  will,  without  the 
liusband's  joinder  or  assent;  but  real  estate  directly  conveyed  to  her  by  her 
husband  she  cannot  convey  without  such  joinder,  unless  held  as  security  or  in 
payment  of  a  bona  fide  debt  from  the  husband.  Her  property  paid  for  out  of  his 
property,  or  conveyed  by  him  without  consideration,  is  liable  for  his  prior  debts, 
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Acts  of  1889,  c  176.  A  wife  married  since  Marcli  22,  1844,  loses  no  right  by  tlie 
Act  of  that  date,  nor  does  a  husband  acquire  any  right  to  her  property  thereby,  nor 
are  his  prior  rights  affected  by  tins  Act.  She  may  release  to  her  husband  the  right, 
revocable  in  writing,  to  control  the  whole  or  any  part  of  her  property,  and  dispose 
of  the  income  for  the  mutual  benefit.  Revised  Statutes  of  1883,  §  2.  She  may 
receive  her  personal  wages  other  than  for  her  family,  sue  for  in  her  own  name,  and 
hold  against  him  or  third  persons,  §  3.  A  husband  married  since  April  26,  1852, 
is  not  liable  for  her  antenuptial  deists,  nor  for  those  contracted  after  in  her  own 
name.  Nor  for  her  torts  committed  after  April  26,  1883.  She  is  liable  in  all  such 
cases,  may  be  sued  therefor  singly  or  jointly  with  him,  and  her  property  attached 
and  levied  on,  as  if  unmarried  ;  but  slie  may  not  be  arrested,  §  4.  She  may  sue  and 
be  sued  alone,  or  jointly  with  the  husband,  touching  her  property  and  personal 
rights  as  if  unmarried ;  and  the  husband  may  not  settle  such  suits  without  her 
written  consent,  §  5.  If  slie  dies  intestate,  her  property  goes  to  her  heirs,  but  by 
an  antenuptial  settlement  they  may  arrange  marriage  rights  and  bar  all  rights  not 
so  secured,  §  6.  If  he  abandons  her  or  is  imprisoued,  leaving  her  no  maintenance, 
she  may,  by  leave  of  court,  make  contracts,  and  receive  for  disposal  her  personal 
property  from  the  holder  and  give  a  valid  discharge.  Her  husband  and  herself  are 
bound  by  such  contracts,  and  she  may,  during  such  absence,  sue  and  be  sued,  and 
execution  be  enforced  on  all  her  acts,  as  if  unmarried.  He  may  be  made  a  party 
on  his  return,  §§  7,  8.  If  her  real  estate  is  taken  for  a  public  use,  the  compensa- 
tion IS  to  be  so  invested  as  to  secure  her  equal  benefit,  §  9.  If  she  enters  or 
remains  in  the  State  without  living  with  her  husband,  she  may  contract,  dispose  of 
her  property,  and  sue  and  be  sued  as  if  unmarried.  When  he  claims  his  marital 
rights,  her  contracts  and  suits  are  affected  as  if  they  were  then  first  married,  §  10. 
Her  administrator  may  pay  all  reasonable  expenses  of  her  last  sickness,  §  11. 

In  Maryland,  a  married  woman's  property,  real  and  personal,  at  the  marriage, 
or  after  acquired  by  purchase,  gift,  grant,  devise,  bequest,  or  inheritance,  is  tree  ot 
her  husband's  debts  ;  but  no  transier  to  a  wife  from  him  is  valid  if  in  fraud  of 
creditors.  Public  General  Laws  of  18sS,  Art.  45,  §  1.  She  holds  her  property 
for  her  separate  use,  and  may  devise  it  as  if  unmarried,  or  convey  it  by  a  joint 
dsed  ;  but  it  he  is  insane,  by  a  separate  deed  or  mortgage.  If  she  dies  intestate 
with  issue,  the  husband  has  a  life  estate  in  all  her  property ;  if  without  issue,  a  life 
estate  in  the  real,  and  the  personal  absolutely.  On  a  joint  contract  she  may  be 
sued  jointly  and  the  judgment  be  collected  as  if  they  were  unmarried,  §  2.  And 
see  Acts  of  1S90,  u.  391.  Slie  may,  but  need  not,  have  a  trustee  appointed;  if 
without,  she  may  sue,  by  her  next  friend,  to  protect  her  property,  as  if  unmarried, 
§§  3,  4.  Dower  and  curtesy  exist  in  lands  held  by  equitable  title,  §§  5,  6.  A 
married  woman  is  entitled  to  her  earnings,  aud  has  power  to  invest  and  dispose  of 
them  ;  but  such  property  is  liable  for  her  debts  incurred  in  the  business  or  occupa- 
tions by  means  of  which  she  acquired  it,  §  7.  She  may  insure  her  husband's  hfe, 
payable  to  herself  free  of  all  chiiuis,  or  if  she  die  first,  to  her  children,  descend- 
ants, their  guardian  or  legal  representatives,  and  her  husband  may  assign  policies 
to  her,  or  take  them  out  in  her  name,  aud  the  proceeds  are  free  from  claims  of 
creditors,  §§  8-10.  Her  receipt  for  deposits  by  her  is  valid,  but  if  the  deposit  is 
in  fraud  of  creditors  the  latter  may  attach,  §  11.  If  she  makes  a  lease,  aud  if  the 
rent  is  unpaid  ninety  days,  she  may  be  distrained  upon  for  rent  or  suffer  a  re-entry, 
§  14.  In  all  deeds  to  her,  she  may  bind  herself  and  assigns  by  covenants,  as  it 
unmarried,  §  15.  A  married  woman  may  convey  or  mortgage  her  property,  the 
husband  ioiuing,  and  execute  and  acknowledge  the  same  or  a  bill  of  sale  like  other 
grantors,  without  a  private  examination,  and  may  release  dower  by  a  joint  or 
separate  deed,  §  12.  Her  property,  and  not  her  husband,  is  liable  for  her  ante- 
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nuptial  debts,  §  17,  Suits  for  such  debts  may  be  brought  against  her  as  if  uumar- 
ried,  joining  her  husband ;  but  judgment  shall  pass  against  her  and  her  estate  only ; 
and  she  may  appoint  an  attorney  at  law  to  act  for  her,  §§  18,  19.  If  a  lease  vests, 
by  deed,  will,  oc  operation  ot  law,  in  a  married  womau,  she  is  liable  on  all  Its 
covenants  running  with  the  land,  as  if  unmarried,  §  16.  If  she  dies  intestate, 
without  issue,  her  personal  property,  including  chases  in  action,  devolves  on  the 
husband  absolutely,  without  administration,  unless  she  leaves  debts ;  but  if  with 
issue,  the  same  devolves  on  her  administrator,  the  surplus  to  be  distributed  to  the 
husband  for  life  only,  thence  to  her  descendants  ;)er  stirpes,  the  estate  to  be  invested 
by  and  subject  to  the  order  of  the  court.  Art.  9o,  §  32. 

In  Massachusetts,  all  of  a  woman's  property  at  her  marriage  remains  her 
separate  property,  and  a  married  woman  may  receive,  receipt  for,  hold,  manage, 
and  dispose  of  property,  as  if  unmarried ;  but  without  her  husband's  written  con- 
sent she  cannot  impair  his  curtesy  or  his  tenancy  for  life  in  one  half  her  real  estate 
in  case  no  issue  have  been  born  alive  who  might  have  inherited.  Public  Statutes  ot 
1882,  c.  147,  §  1,  and  Acts  of  1889,  c.  204.  She  may  make  contracts  as  if  unmar- 
ried, but  not  with  her  husband,  §  2.  A  husband  and  wife  are  not  authorized  to 
transfer  property  to  each  other,  except  that  he  may  give  her  wearing  apparel,  and 
articles  of  personal  use  and  ornament  up  to  |2,000,  if  not  in  fraud  of  creditors,  §  3, 
and  Acts  of  1884,  c.  134.  Her  labor  for  other  than  her  husband  and  children, 
unless  expressly  agreed  otherwise,  is  presumed  to  be  on  her  separate  account,  §  4. 
She  may  be  an  executrix,  administratrix,  guardian,  or  trustee,  and  may  bind  herself 
and  the  estate  she  represents  without  his  act  or  assent,  §  5.  A  married  woman 
may  make  a  will  as  it  unmarried,  but  may  not,  without  the  husband's  written  con- 
sent, deprive  him  of  curtesy  or  of  more  than  one  half  of  her  personal  estate,  or  of 
his  tenancy  in  hall  of  her  real  estate  in  case  no  issue  have  been  born  who  might 
have  inherited  ;  but  if  deserted  such  consent  is  unnecessary,  §  6,  and  Acts  of  1884, 
c.  301 ;  1885,  c.  255  ;  1887,  c.  290.  She  may  sue  and  be  sued  as  if  unmarried, 
but  no  suits  can  be  had  between  husband  and  wile,  §  7.  She  is  not  liable  for  her 
husband's  debts,  nor  her  property  on  an  execution  against  him  unless  she  fails  ta 
record  a  certificate  that  she  is  doing  business  on  separate  account,  §§  8,  11.  The 
husband  is  not  liable  for  an  antenuptial  or  postnuptial  debt,  except  when  such  a 
certificate  is  not  recorded,  §  9.  Her  contracts  touching  her  property,  trade,  busi- 
ness, labor,  or  services  do  not  bind  him  or  his  property,  except  on  failure  to  record 
such  a  certificate,  but  bind  her  and  her  property  as  if  unmarried,  §  10.  When  she 
does  or  proposes  to  do  business  on  her  separate  account,  a  certificate  giving  their 
names,  its  nature  and  the  place  with  street  and  number,  must  be  recorded,  failure 
to  do  which  renders  the  property  employed  liable  for  the  husband's  debts  and  the 
husband  liable  on  all  contracts  as  if  made  by  himself,  §  11.  She  may  have  a  trustee 
appointed  to  take  charge  of  her  property,  §  13.  If  her  real  estate  is  taken  by  emi- 
nent domain,  the  compensation  therefor  may  be  mvested  so  as  to  secure  her 
the  same  benefit  as  from  the  property  taken,  §  14.  If  she  comes  into  the  State 
without  her  husband,  she  may  act  as  if  unmarried,  §  29.  When  husband  and  wife 
come  into  the  State  and  reside  as  such,  she  retains  all  her  property,  and  subsequent 
rights  accrue  as  if  the  time  of  their  coming  was  the  time  of  their  marriage,  §  30. 
If  he  deserts  her  or  is  in  the  state-prison,  not  leaving  a  maintenance,  she  may,  by 
leave  of  court,  dispose  of  her  property  or  of  any  undisposed  personal  property  com- 
ing  to  him  by  reason  of  the  marriage,  as  if  unmarried,  during  such  absence  or 
imprisonment,  §  31.  Her  personal  wages  are  not  liable  to  trustee  process  in  a 
suit  against  the  husband,  c.  183,  §  29.  If  she  dies  intestate,  without  issue  hving, 
he  takes  of  her  real  estate  in  fee  up  to  $5,000,  and  curtesy  in  the  remanider ;  if  she 
dies  without  kindred,  the  whole  in  fee,  c.  124,  §  1.     If  a  married  woman  dies  leav- 
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iug  issue  and  personal  estate  undisposed  of  by  will,  one  lialf  of  the  same  goes  to 
the  husband,  Stat,  of  1S82,  c.  141.  ProTision  is  made  for  homestead  estate  to 
tlie  extent  of  |800.     Pub.  Stat.  o.  123. 

In   Michigan,   a  married  woman's  property  at  the   marriage   and   afterwards 
acquired  in  any  way  is  her  estate  free  of  her  husband's  debts,  and  may  be  con- 
tracted about,  sold,  transferred,  mortgaged,  conveyed,  devised,  and  bequeathed  as 
if  she  were  unmarried,  Howell's  Annotated  Statutes,  §  6295.     Any  trustee  of  hers 
may  convey  to  her  all  or  a  part  of  the  property  or  the  income  for  her  separate  use, 
§  6296.     She  may  sue  and  be  sued  touching  her  sole  property,  as  if  unmarried ; 
and  where  the  husband's  property  cannot  be  sold  or  encumbered  without  her  con- 
sent in  due  form  or  is  exempt  from  judicial  process,  she  may  sue  in  her  own  name, 
§  6297.     Her  husband  is  not  liable  on  her  property  contracts,  -but  she  may  be  sued 
on  her  contracts  where  he  is  not  liable  or  refuses  to  perform,  §  6298.    All  contracts 
made  between  persons  in  contemplation  of  marriage  remain  in  force  after  marriage, 
§  6299.    If  he  deserts  her  or  is  in  the  state-prison  without  providing  for  her,  she  may, 
if  twenty-one  years  of  age,  by  leave  of  court,  convey  her  real  estate  or  dispose  of 
any  undisposed-of  personal  estate  brought  to  the  husband  by  the  marriage,  §§  626i, 
6375.     She  may  also  receive  such  personal  estate  as  is  due  the  husband  in  her  right, 
and  give  a  valid  discharge,  §  6205.    All  such  proceeds  she  may  use  as  if  her  own  and 
unmarried,  and  while  deserted,  she  may  contract  in  her  own  name,  sue  and  be  sued, 
make  and  execute  instruments  in  her  own  name,  all  of  which  shall  be  as  binding  as 
if  tlie  marriage  took  place  thereafter,  §§  6266-6276.    When  her  real  estate  is  taken 
by  eminent  domain,  the  compensation  may  be  so  invested  as  to  afford  the  same 
benefit  as  the  undamaged  estate  would  have,  §  6281.     If  she  comes  from  another 
State  without  her  husband,  she  may  act  in  all  respects  as  if  unmarried  ;  and  when 
her  Imsband  comes,  the  effect  is  as  if  the  marriage  took  place  at  his  arrival,  §§  62S3- 
6285.     She  may  insure  his  life  for  her  benefit  up  to  |300  premium,  and  may  make 
such  msurance  payable,  if  she  dies  before  him,  to  her  children  or  dispose  of  it  by  will, 
§§  6300,  6301.     She  may  execute  a  power,  if  of  age,  by  grant  or  devise,  without 
the  husband's  concurrence,  unless  in  terms  prohibited,  §  5037.     If  entitled  to  an 
estate  in  fee  and  empowered  to  dispose  of  it  during  the  marriage,  she  may  create 
any  estate,  as  if  unmarried,  §  5646.     If  she  dies  intestate,  one  third  of  her  personal 
estate  goes  to  the  husband,  and  the  remainder  to  her  children  ;  but  if  one  child  only, 
one  half  to  liim  ;  if  no  children  or  issue,  nor  parents,  nor  brothers  or  sisters  or 
issue,  the  whole  goes  to  him.     If  he  dies  intestate,  she  has  corresponding  rights, 
§5847.     A  homestead  of  forty  acres  without,  or  a  lot  in,  a  town,  city,  or  village, 
up  to  i?l,500,  is  exempt  from  judicial  sale,  §  7721.    Her  acknowledgment  to  a  deed 
or  other  instrument  affecting  real  property,  and  those  taken  since  Aug  4,  1875, 
may  be  taken   as  if  she  Here  unmarrird,  §§   5662,   5662 «.     Executions  agamst 
husband  and  wife  jointly  for  her  torts  shall  be  satisfied  from  her  property  only, 
§  7714.  I-    I      J        J, 

In  Minnesota,  all  of  a  married  woman's  property,  owned  before  or  after  mar- 
riage, continues  her  separate  property,  and  she  may  receive,  take,  hold,  use,  and 
enjoy  it  and  its  profits  and  aU  avails  of  her  contracts  and  industry  free  from  her 
husband's  control  and  debts,  as  if  unmarried,  General  Statutes  of  1891,  §  3865. 
She  IS  bound  by  her  contracts  and  responsible  for  her  torts,  and  her  property  is 
liable  therefor,  as  il  she  were  unmarried.  She  may  contract,  as  if  unmarried,  'but 
not  to  seU  or  convey  real  estate  other  than  by  a  mortgage  to  secure  purchase 
money  or  a  lease  for  three  years  or  less,  unless  the  husband  joins,  and  no  curtesy 
attaches  against  such  a  mortgage;  but  after  a  valid  divorce  the  husband's  joinder 
IS  unnecessary,  §  3866.  The  husband  and  wife  may  not  contract  witli  each  other 
touching  real  estate,  but  may  in  respect  to  all  other  matters,  as  if  they  were  not 
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married.  But  where  rights  of  creditors  and  bona  fide  purchasers  come  in  question 
they  are  held  to  have  notice  of  each  other's  debts  and  contracts,  §  3867.  Ante- 
nuptial settlements  are  unaffected,  and  the  husband  is  not  exempted  from  liability 
for  her  torts,  §  3868.  She  is  not  liable  for  his  debts,  nor  is  lie  for  hers  other  than 
for  necessaries,  §  3869.  If  she  is  deserted  by  him  for  a  year  or  is  entitled  to  a 
divorce,  she  may,  by  decree  of  court,  bar  his  curtesy  and  have  power  to  dispose  of 
her  lands,  as  if  unmarried,  §  3870.  If  a  married  woman  deposits  in  a  savings  bank, 
the  trustees  may  repay  her,  and  her  receipt  shall  be  a  discharge  as  against  third 
persons,  §  2381.  She  may  sue  and  be  sued  alone,  as  if  unmarried,  where  the  hus- 
band would  not  be  a  necessary  party  aside  from  the  marriage  relation,  §  4724. 
And  in  his  name  when  be  has  deserted  her,  §.4725.  A  homestead  of  eighty  acres 
without,  or  a  lot  within,  a  town  of  over  5,000  inhabitants,  or  half  an  acre  in  a  lesser 
town,  is  exempt  from  judicial  sale.  The  surviving  husband  or  wife  is  entitled  to 
the  homestead  of  the  deceased  for  life,  free  of  debts,  §  3941.  A  married  woman 
may  dispose  of  her  property  by  will,  as  if  unmarried,  §  5627-  If  tlie  husband  or 
wife  dies  intestate  leaving  issue,  the  survivor  is  entitled  absolutely  to  an  undivided 
third  of  all  real  estate,  free  of  any  disposition  of  the  same  to  which  he  did  not  assent, 
but  subject  proportionally  to  debts  ;  if  without  kindred,  to  tlie  whole  of  such  real 
estate,  §  5677.  All  uudisposed-of  personal  estate  is  administered  as  if  real  estate, 
§  5694. 

In  Mississippi,  a  married  woman  has  the  same  capacity  to  acquire,  hold,  manage, 
control,  use,  enjoy,  and  dispose  of  all  property,  contract  about  it,  bind  herself  per- 
sonally, sue  and  be  sued,  with  aU  the  rights  and  liabilities  thereof,  as  if  unmarried, 
Revised  Code  of  1880,  c.  42,  §  1167.  Husband  and  wife  may  sue  each  other, 
§  1168.  She  may  dispose  of  her  estate  by  will,  as  if  unmarried,  §  1169.  Dower 
and  curtesy  are  abolished,  §  1170.  If  she  dies  with  issue,  leaving  estate  undis- 
posed of,  it  descends  to  her  husband  and  descendants  in  equal  parts ;  if  without 
issue,  the  husband  inherits  the  whole,  §  1171.  If  she  fails  to  make  satisfactory 
provision  for  her  husband  in  her  will,  he  may  renounce  the  same  and  become 
entitled  to  the  same  share  as  if  she  had  died  intestate,  except  that,  if  she  leaves  no 
issue,  he  shall  be  entitled  to  only  one  half  of  her  estate,  §  1172.  If  her  will  con- 
tains no  provision  for  him,  he  has  the  same  share  as  in  the  case  of  an  unsatisfactory 
provision,  §  1173.  Her  provision  by  will  for  him  is  in  bar  of  any  share  of  her 
estate,  unless  otherwise  expressed,  §  1174.  If  the  husband  has  separate  property 
at  the  death  of  the  wife,  testate,  equal  to  his  share  of  her  estate,  he  cannot  renounce ; 
but  if  less,  be  may  have  the  difference  made  up  to  him ;  or  if  only  one  fifth, 
the  whole,  §  1175.  If  the  husband  appropriates  her  property  or  its  income,  he 
shall  be  '.fer  debtor  for  a  year ;  but  if  she  permits  bim  to  use  the  income,  or  her 
estate  for  family  support,  he  is  not  chargeable,  §  1176.  They  cannot  contract  with 
each  other  for  compensation  for  services  rendered,  nor  can  he  rent  or  carry  on  busi- 
ness with  his  wife's  plantation,  houses,  cattle,  or  tools,  or  with  any  of  her  means, 
but  all  business  so  done  is  on  her  account  by  him  as  agent  as  to  persons  without 
notice,  unless  written  contract  to  the  contrary  is  executed  by  them,  acknowledged 
and  recorded,  §  1177.  No  transfer  of  goods  or  lands  between  them  is  valid  agamst 
third  persons' unless  in  writing,  acknowledged  and  recorded,  possession  of  property 
not  being  equivalent  to  record,  §  1178. 

In  Missouri,  a  married  woman,  deserted  or  whom  her  husband  fails  to  support, 
may  by  leave  of  court,  sell  and  convey  her  real  estate  or  any  undisposed-of  per- 
sonal estate,  which  he  has  in  her  right,  or  receive  any  such  personal  property  from 
the  holder  and  give  a  vaHd  discharge  therefor,  and  her  earimigs  and  those  of  her 
minor  children,  free  of  his  debts,  and  use  the  proceeds  of  such  sales,  personal  property 
and  earnings,  to  support  herself  and  family,  Revised  Statutes  of  1889,  §§  6857- 
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6861.  When  her  real  estate  is  taken  by  eminent  domain,  the  compensation  there- 
for may  be  invested  so  as  to  secure  her  the  same  benefits  as  such  real  estate,  §  6S62. 
The  wife  of  a  man  under  guardianship  may,  by  leave  of  court,  join  with  the  guardian 
iu  conveying  her  real  estate,  and  release  dower  m  so  doing,  §  0863.  She  shall  be 
deemed  a  feme  sole  so  far  as  to  enable  her  to  carry  on  business,  contract,  sue  and 
be  sued,  without  joinder  of  her  husband.  She  is  entitled  to  exemption  and  home- 
stead laws  except  where  her  husband  has  already  claimed  them  for  the  protection 
of  his  property,  §  6864.  h.  married  woman,  living  apart  from  her  husband  by  rea- 
son of  ill-usage,  may,  by  leave  of  court,  have  the  sole  use  and  enjoyment  of  her  real 
estate,  §§  6865-6867.  Her  real  estate,  its  income  and  the  proceeds  of  its  sale  and 
her  husband's  interest  in  that  owned  by  her  at  the  marriage  and  afl.urwurds  acquired 
by  gift,  grant,  devise,  or  inheritance,  are  free  of  his  debts  and  cannot  be  conveyed  by 
him  without  her  joinder  ;  but  the  annual  products  are  hable  for  family  necessaries, 
for  labor  and  materials  thereon,  and  for  iujprovements,  §  6^6S.  Her  real  estate 
and  personal  property  at  marriage  and  acquired  after  by  gift,  bequest,  or  inherit- 
ance, or  by  purchase  with  separate  money,  or  personal  wages  or  compensation  for 
personal  injuries,  with  the  profits  thereof,  remains  her  separate  property,  free  from 
his  debts,  except  what  he  has  become  possessed  of  with  her  express  assent  in  writ- 
ing, but  is  subject  to  her  antenuptial  debts  and  for  his  debts  for  family  necessaries, 
§  6869.  The  husband's  property,  except  such  as  he  may  have  acquired  from  the 
wife,  is  exempt  from  all  her  antenuptial  debts,  §  0870.  She  may  convey  her  real 
estate  by  deed  or  power  of  attorney  executed  and  acknowledged  jointly  with  her 
husband,  but  covenants  in  deeds  bind  her  no  farther  than  is  necessary  to  convey 
all  her  right,  title  and  interest,  §§  2396,  2397.  An  estate  of  homestead  free  from 
attachment  execution,  sale  or  mortgage,  is  provided  for,  §§  5435-5145.  A  married 
woman  may  dispose  of  her  property  by  will,  subject  to  her  husband's  right  of 
curtesy,  §  8869. 

In  IMoNTANA.,  a  married  woman  may  sue  and  be  sued  as  if  sole.  If  sued  with 
him  she  may  defend  for  herself  and  for  him,  if  he  neglect.  Compiled  Statutes  of 
1887,  §§  7,  8,  1444.  She  may  dispose  of  her  property  by  will,  but  may  not  with- 
out lier  husband's  written  consent  deprive  him  of  more  than  one  third  of  her  real 
or  of  her  personal  estate,  §§  435,  1447.  If  husband  or  wife  dies  intestate,  leaving 
a  child  or  its  issue,  the  survivor  takes  an  equal  share  of  her  property ;  if  more  than 
one  child,  the  survivor  takes  one  third;  if  no  issue,  the  survivor  takes  one  half ; 
if  no  issue  or  kindred,  the  whole,  §  534.  When  she  dies,  the  entire  community 
property  goes  to  him,  except  that  she  may  dispose  by  will  of  the  portion  for  her 
support,  §  550.  Upon  tlie  death  of  husband  one  half  the  community  property 
goes  to  the  wife,  the  other  half  being  disposed  of  as  liis  separate  property,  §  551. 
She  may  convey  her  real  estate  with  her  husband,  being  examined  privily  as  to  the 
same,  p.  660,  §§  254-257.  All  her  before  and  after  acquired  property  is  free  of 
her  husband's  debts,  except  for  family  necessaries,  such  property  to  be  tlius  exempt 
to  be  recorded,  §  1432.  Women  retain  the  same  legal  existence  alter  marriage  as 
before,  and  the  same  rights  as  her  husband,  and  may  sue  for  any  injury  to  her 
rights,  provided  this  does  not  confer  tlie  right  to  vote  or  hold  ofhee,  §  1439.  All 
work  performed  by  a  married  woman  for  one  not  her  husband  shall,  unless  there 
is  a  written  agreement  to  the  contrary,  be  presumed  to  bo  performed  on  her  sep- 
arate account,  §  1442.  She  may  be  executrix,  administratrix,  guardian,  or  trustee, 
§  1443.  A  husband  is  not  liable  for  his  wife's  antenuptial  liiibilities,  nor  for  any 
judgment  recovered  against  his  wife,  §  1445.  Her  contracts  as  to  her  separate 
property,  labor,  or  services  do  not  bind  her  husband,  but  do  bind  her  and  her 
separat,e  property,  §  1416.  She  may  make  contracts,  §  1448.  A  homestead  ot 
160  acres  without  a  town,  city,  or  village  or  one  fourth  of  an  acre  within,  up  to 
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$2,500  is  exempt  from  judicial  process,  §  322.  A  married  woman  may  do  business 
on  her  own  account.  Acts  of  1891,  p.  263,  §  1,  by  applying  to  the  district  court 
and  publishing  notice  of  her  application,  and  obtaining  an  order  of  court,  which 
shall  be  recorded,  §  2.  Siie  is  tlien  responsible  for  the  maintenance  of  her  chil- 
dren, §  4.     Her  husbaud  is  not  responsible  for  her  debts. 

In  Nebraska,  all  a  married  woman's  property  at  the  marriage  and  its  profits, 
and  that  coming  to  her  by  descent,  devise,  or  the  gift  of  other  than  her  husband, 
or  acquired  by  purchase,  remains  her  separate  property,  as  if  unmarried,  and  free 
from  his  debts  or  disposal,  but  is  liable  for  necessaries  furnished  her  family,  if 
execution  against  her  husband  is  returned  unsatisfied.  Compiled  Statutes  of  1889, 
c.  53,  §  1.  She  may  bargain,  sell,  and  convey,  and  contract  concerning  her  prop- 
erty, as  fully  as  a  married  man,  §  2.  She  may  sue  and  be  sued,  as  if  unmarried, 
§  3.  She  may  do  business  and  service  on  sole  account,  and  her  earnings  there- 
from are  her  sole  property,  and  may  be  used  and  invested  in  her  own  name,  §  4. 
A  woman  married  without,  if  her  husband  comes  to  reside  in,  this  State,  enjoys 
rights  tliere  acquired,  §  5.  The  husband's  property  is  not  liable  for  her  ante- 
nuptial debts,  §  7.  She  may  dispose  of  her  property  by  will,  as  if  unmarried, 
c.  23,  §  123.  Slie  may  likewise  manage,  control,  lease,  or  convey  her  real  estate  by 
deed  or  will,  e.  73,  §  42.  She  is  not  bound  by  the  covenants  in  a  joint  deed  of 
herself  and  husband,  §  49.  A  homestead  up  to  |2,000,  and  one  hundred  and 
sixty  acres  without,  or  two  lots  withm,  an  incorporated  city  or  village,  are  exempt 
from  execution,  c.  36,  §  1.  If  a  husband  or  wife  dies  intestate  leaving  only  one 
issue,  one  half  goes  to  the  survivor.  So  if  instead  of  issue  the  deceased  left  father, 
mother,  brother,  or  sister.  If  moie  than  one  issue,  one  third  goes  to  the  survivor. 
If  no  issue  or  kindred,  the  whole.  Dower  and  curtesy  are  abolished.  The  widow 
is  also  entitled  to  a  small  allowance  from  her  deceased  husband's  estate,  c.  23, 
§§  30,  176.  Marriage  extinguishes  the  right  of  a  woman  who  was  unmarried 
when  appointed  to  act  as  executrix  or  administratrix,  §§  170,  188. 

In  Nevada,  all  the  property  of  a  married  woman  at  the  marriage  or  after 
acquired  by  gift,  bequest,  devise,  or  descent,  with  its  profits,  is  her  separate  prop- 
erty, which,  with  the  exception  of  money,  must  be  inventoried,  acknowledged,  and 
recorded  from  time  to  time  as  acquired,  General  Statutes  of  1885,  §§  499-503.  The 
husband  has  the  control  and  absolute  disposition  of  the  community  property,  with 
certain  exceptions,  §  504.  Curtesy  and  dower  are  abolished,  §  505.  She  may, 
without  the  husband's  consent,  dispose  of  her  property  in  any  manner,  §  507-  Her 
earnings,  as  to  his  debts,  and  if  living  apart  from  her  husband,  those  of  herself  and 
minor  children,  are  her  own  absolutely,  §§  511,  512.  If  he  allows  her  to  use  her 
earnings,  it  is  a  gift,  and  with  the  profits,  they  belong  to  her,  §  513,  Her  sep- 
arate property  is  alone  hable  for  her  debts,  §§  514,  515.  They  may  contract  with 
each  other,  as  if  unmarried,  Uke  persons  occupying  a  confidential  position  towards 
each  otlier  §  517  If  the  husband  neglects  to  support  her  any  one  who  supphes 
her  in  good  faith  may  charge  the  husband,  §  520.  But  not  if  she  abandons  him 
and  does  not  offer  to  return,  §  521.  She  must  support  the  husband  if  not  able  to 
support  himself,  §  522.  If  living  apart  from  him,  she  may  sue  and  be  sued  alone, 
S  523  Marriage  contracts  must  be  acknowledged  and  recorded,  §§  5^b--5i8. 
She  may  dispose  of  her  property  by  deed  and  by  will,  §  3001.  She  may,  by  leave 
of  court,  become  a  sole  trader,  and  may  sue  and  be  sued  in  matters  pertaining  to 
the  business,  while  the  husband  is  not  Uable  for  her  contracts  unless  ™fe  with  his 
written  assent.  She  is  then  liable  for  her  children's  maintenance,  §§  534-538. 
The  statute  of  descents  and  distribution  is  similar  to  that  of  Montana,  §  2981. 
An  estate  of  homestead  exempt  from  execution  for  ^ebts  other  than  medmmes, 
laborer's,  or  vendor's  hens  and  taxes,  is  allowed  to  the  extent  of  $5,000,  §§  539-546. 
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Id  New  Hampshike,  a  married  woniaii  holds  to  her  owu  use,  free  of  her 
Imsband's  control,  all  before  or  after  acquired  property,  if  not  the  result  of  a 
payment  or  pledge  of  his  property.  Public  Statutes  of  1891,  c.  176,  §  1.  While 
her  husband  is  insane,  durmg  his  abandonment  of  her  without  leaving  a  suit- 
able maintenance,  or  when  a  cause  of  divorce  exists  by  his  act,  she  may  hold 
and  use  the  earnings  of  her  minor  children,  and  use  such  property  as  he  may 
leave  for  the  family  maintenance,  §  4.  If  of  age,  she  may  join  her  husband  in  any 
conveyance  of  real  estate ;  and  in  release  of  dower,  if  not  of  fuU  age,  §  3.  As  to 
third  persons,  she  has  the  same  rights,  may  make  contracts,  and  sue  and  be  sued, 
as  if  unmarried,  but  no  undertaking  on  her  husband's  behalf  is  binding  except  her 
release  of  dower  and  homestead  in  a  mortgage,  §  2.  He  is  not  liable  for  her  ante- 
nuptial debts,  §  13.  A  homestead  to  the  value  of  §500  is  exempt  from  execution, 
c.  138,  §  1.  She  may,  if  of  full  age,  dispose  of  her  property  by  will,  o.  186,  §  1. 
The  husband  is  entitled  to  curtesy  ;  and  if  she  dies  without  issue  intestate,  or  tes- 
tate, with  no  provision  for  him  in  her  will,  or  if  he  waives  provision,  to  one  third  of 
her  personal  property  ;  or  if  without  issue,  to  one  half  of  the  same ;  but  neither  to 
curtesy  nor  share  if  he  deserted  her  or  failed  to  maintain  her  within  three  years  of 
her  death,  c.  195,  §§  9, 10,  11,  12.  If  she  dies  with  issue  by  him,  the  husband  may 
waive  provision  for  him  in  her  will  and  release  curtesy,  and  become  entitled  to  one- 
third  part  of  her  real  estate  in  fee ;  if  without  issue  by  him,  to  a  life-interest  in 
one  third  of  her  real  estate  ;  if  without  issue,  to  one  half  of  her  real  estate  in  fee. 
Any  antenuptial  settlement  in  his  favor  bars  his  claims  upon  her  estate,  §  16. 
Mutual  devises  and  bequests  are  in  lieu  of  rights  in  each  other's  estate,  unless 
otherwise  expressed,  §  17. 

In  New  Jersey,  the  property  of  any  woman  married  since  July  4,  1852,  at  the 
marriage  continues  her  separate  property,  as  it  unmarried,  Revision  of  1877,  p.  636, 
§  1.  All  the  property  of  any  woman  "  now  married"  is  her  separate  property,  as  if 
unmarried,  except  the  liability  for  the  husband's  debts  contracted  before  July  i, 
1852,  §  2.  All  the  property  and  profits  acquired  by  a  married  woman  after  July  i, 
1852,  in  any  way,  is  her  sole  property,  as  if  unmarried,  §  3.  Her  future  earnings 
and  their  investments  are  to  be  her  sole  property  as  if  unmarried,  §  4.  She 
may  contract  and  enforce  the  same,  as  if  unmarried,  except  as  accommodation 
indorser,  guarantor,  or  surety,  or  to  answer  for  the  debt  or  default  of  a  third  per- 
son, §  5.  She  is  bound  by  the  covenants  in  her  deed  of  land,  §  7-  She  may,  with- 
out the  concurrence  of  her  husband,  receive  and  receipt  for  property  as  if  unmar- 
ried,  §  8.  She  may,  if  of  the  age  of  twenty-one  years,  dispose  ot  her  property  by 
will,  as  if  unmarried,  without  impairing  the  husband's  interest  in  her  real  property, 
§  9.  She,  and  not  the  husband,  is  with  her  property  liable,  and  may  be  sued,  as  if 
unmarried,  for  her  ante  and  post  nuptial  debts,  §  10.  She  may  sue  alone,  touching 
her  separate  property,  as  if  unmarried,  §  11.  She  cannot  convoy  her  real  estate 
without  her  husband,  except  when  specially  provided,  nor  impair  his  curtesy,  nor 
can  they  contract  with  or  sue  each  other,  §  1-1.  Her  property  is  not  subject  to  his 
disposal  or  debts,  §  15.  She  may  make  deposits  in  a  savings  bank  free  of  the  hus- 
band's control,  p.  1069,  §  66.  If  living  separate  from  her  husband,  she  may,  with- 
out  his  consent,  sell  and  convey  any  contingent  interest  in  any  real  property,  other 
than  what  came  from  her  husband,  as  if  unmarried,  Laws  ot  1S80,  c.  63,  and  if 
there  has  been  no  issue  of  such  marriage  she  may  convey  any  real  property  of 
which  she  was  seized  in  fee  by  deed  delivered  to  her  before  marriage,  Laws  of  1888, 
c  205.  And  see  Laws  of  1S89,  c.  28.  Any  conveyance  in  pursuance  of  a  power 
of  attorney  executed  by  a  married  woman  with  the  husband  is  as  effectual  as  if  she 
were  unmarried,  Laws  of  1882,  c.  68. 
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Id.  New  Mexico,  all  property  owned  by  any  married  woman  before  marriage 
continues  her  separate  property,  and  she  may  receive,  hold,  and  enjoy  property  ot 
every  kind  and  all  avails  ol  her  industry  free  from  any  liability  for  her  husband's 
debts.  Compiled  Laws  of  1884,  §  1087-  She  is  bound  by  contracts  and  responsi- 
ble  for  torts.  She  may  nmlce  any  contract  with  her  husband's  consent,  but  her 
conveyances,  mortgages,  and  leases  of  real  estate  are  invalid  unless  her  husband 
joins  with  her.  But  if  he  is  insane  his  guardian  may  join  instead,  and  no  estate  of 
curtesy  shall  attach  as  against  a  mortgage  for  the  purchase  money,  §  1088. 
Neither  is  liable  for  the  other's  debts,  except  for  necessaries  furnished  the  husband 
or  family.  Husband  and  wife  may  be  agents  for  and  contract  with  one  another,  but 
each  IS  chargeable  with  notice  ot  the  contracts  and  debts  of  the  other,  §  1089. 
Whenever  cause  for  divorce  exists  application  may  be  made  to  court  for  a  decree 
cutting  off  curtesy  or  dower,  §  1090.  A  husband  is  not  exempted  from  liability 
for  torts  committed  by  his  wife,  §  1091.  Persons  of  either  sex,  not  otherwise  pro- 
hibited by  law,  may  make  a  will,  §  1378.  Married  persons,  having  no  direct  heir, 
may  constitue  each  other,  mutuaUy,  as  heirs,  §  1386.  One  half  of  the  wife's  prop- 
erty, testate  or  intestate,  after  deducting  the  common  debts  of  the  marriage  and  her 
private  debts,  belongs  to  the  husband,  §§  1410,  1411.  When  her  property  amounts 
to  15,000,  and  the  heirs  be  not  descendants,  or  in  the  absence  of  these  it  exceeds 
this  sum,  after  certain  deductions  are  made,  the  husband  is  entitled  to  one  fourth,  if 
without  this  aid  he  would  remain  poor,  §  1413.  When  the  husband  or  wife  dies 
without  legitimate  children,  the  survivor  takes  all  the  acquired  property  of  the 
marriage  community,  §  1422.  Separate  examination  is  not  required  in  acknowledg- 
ment of  deeds.  Laws  of  1888-89,  c.  46,  §  2. 

In  New  York,  the  property  of  a  married  woman  at  the  marriage  and  its  income 
remains  her  separate  property,  free  from  the  disposal  or  debts  of  her  husband,  as  if 
she  were  unmarried.  Revised  Statutes  of  1889,  vol.  iv.  p.  2601.     A  married  woman 
may  tale  by  descent,  gift,  grant,  devise,  or  bequest  from  other  than  her  husband, 
and  hold  to  her  separate  use,  and  convey  and  devise,  property  and  its  income,  free 
from  her  husband's  disposal  and  debts,  as  if  she  were  unmarried,  ib.     A  trustee  of 
her  property,  on  her  written  request  and  by  leave  of  court,  may  convey  to  her  all  or 
a  part  of  such  property  or  its  income  for  her  sole  use  and  benefit,  ib.     Marriage 
contracts  are  valid,  p.  2502.     A  married  woman's   property,  coming   to   her   by 
descent,  will,  or  gift,  by  business  or  labor  on  her  sole  account,  owned  at  the  mar 
riage,  and  its  income,  remains  her  property,  may  be  used,  collected,  and  invested  in 
her  own  name,  free  from  her  husband's  control  or  debts,  except  such  latter  as  were 
contracted  for  family  necessaries,  p.  2603.     She  may  dispose  of  her  personal  prop- 
erty, carry  on  business,  and  perform  labor  on  her  separate  account,  and  her  earnings 
are  her  property,  and  may  be  used  or  invested  in  her  own  name,  ib.     She  may  sell, 
convey,  and  contract  about  her  real  estate  in  all  respects  as  if  unmarried,  and  may 
covenant  so  as  to  bind  her  separate  property,  ib.     Neither  her  contracts  touching 
her  separate  estate  or  business  bind  her  husband,  p.  2604.    A  joint  action  may  be 
brought  against  them  for  her  antenuptial  debt,  but  the  judgment  binds  her  separate 
estate  only,  or  her  husband  only  to  the  extent  of  her  property  acquired  by  him, 
p.  2602.    She  may  insure  his  life  for  her  sole  use  up  to  |500  premium,  ib.    She  may, 
if  without  issue,  dispose  of  such  insurance  by  will,  p.  2604.     If  of  age,  she  may  give 
and  execute  a  power  of  attorney  as  if  unmarried,  p.  2605  j  may  assign  or  surrender, 
with  his  assent,  a  policy  on  his  life  for  her  benefit,  ib.     She  may  contract  as  if 
single  except  with  her  husband,  p.  2606.     Husband  and  wife  may  convey  directly 
to  each  other,  ib.  ;  and  may  acknowledge  instruments,  or  proof  of  execution  be 
taken,  as  if  unmarried,  p.  2487 ,'  a  widow  is  entitled  to  one  third  of  her  husband's 
personalty,  and  if  he  leaves  no  descendant,  parent,  brother,  sister,  nephew,  or  niece, 
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to  the  wliole,  p.  2565.  A  husband  is  entitled  to  the  same  share  of  his  deceased 
wife's  personalty,  p.  2567 ;  she  may  sue  aad  defend  as  if  single,  and  the  husband 
should  not  be  joined  in  a  suit  affecting  her  separate  estate.  Code  of  Civil  Procedure, 
§  450. 

In  North  Caholina,  a  married  woman  is  alone  liable  for  her  antenuptial  con- 
tracts. Code  of  1SS3,  §§  1822,  1823.     The  husband  must  be  joined  in  a  suit  against 
her,  but  judgment  will  not  issue  against  him  for  her  antenuptial  debts  or  postnuptial 
contracts,  §  1824.     But  he  may  be  liable  for  costs  for  misconduct  in  such  a  suit,  or 
discharged  from  the  defence,  §  1825.     She  cannot  contract  to  bind  her  property 
without  the  husband's  written  consent,  except  for  necessary  personal  expenses,  for 
family  support,  or  for  discharging  antenuptial  debts,  uijless  she  is  a  free  trader,  §  1826. 
Sbe  may  by  an  antenuptial  contract,  or  by  the  husband's  written  consent,  acknowl- 
edged and  recorded,  become  such  a  trader,  and  contract  as  if  unmarried,  §§  1S27 
-1829.     She  may,  after  due  notice,  cease  to  be  a  trader,  and  return  to  her  disability, 
except  as  to  incurred  liability  or  subsequent  fraud,  §  1830.     If  living  with  his  wife 
a  husband  is  jointly  liable  for  her  torts,  §  1833.     She  must  be  joined  by  her  hus- 
band in  a  conveyance  of  her  real  estate,  except  in  a  lease  up  to  three  years,  §  1834. 
She  may  contract  with  her  husband,  but  may  not,  without  leave  of  court,  thereby 
charge  her. real  estate  longer  than  three  years,  §§  1835,  1836.     Her  separate  income, 
it  saved,  is  her  separate  property ;  but  if  he  receives  it  without  objection,  be  is 
liable  to  account  for  it  but  a  year,  §  1837.     She  may  dispose  of  her  property  by 
will  as  if  unmarried,  but  not  to  impair  curtesy,  §  1839.     If  she  dies  intestate,  in 
whole  or  in  part,  he  holds  her  personal  estate,  subject  to  her  debts.     If  he  then  dies 
before  administering,  it  passes  into  his  estate,  still  so  subject,  §  1479  ;  but  this  right 
is  lost  upon  dissolution  of  marriage,  or  by  separation  and  living  in  adultery,  §§  1480, 
I4S2,  1845.     She  may  insure  his  life  and  dispose  of  her  interest  therein  by  will, 
§  1841.     In  executing  an  instrument  for  registry,  she  must  acknowledge  after  a 
separate  examination  by  the  proper  officer,  §  1246,  (6). 

In  Ohio,  the  husband  must  support  his  wife  and  minor  children,  but  if  unable 
his  wife  must  assist  him  as  far  as  she  is  able.  Revised  Statutes  of  1890,  §  3110. 
Neither  has  any  interest  in  the  other's  property  except  as  afterwards  provided,  but 
neither  can  be  excluded  from  the  other's  dwelling,  §  3111.  They  may  contract 
with  each  other  or  any  other  person  as  if  unmarried,  subject  between  themselves 
to  the  general  rules  controlling  persons  occupying  confidential  relations  with  each 
other,  §  3112.  A  married  person  may  take  hold  and  dispose  of  real  and  personal 
property  as  if  unmarried,  §  3114.  Neither  is  answerable  for  the  acts  of  the  other, 
§  3115.  If  husband  neglects  to  support  wife,  he  is  liable  to  any  one  who  in  good 
faith  supplies  her  with  necessaries,  §  3116.  But  not  if  she  abandons  him  without 
cause  §  3117.  In  disposing  of  her  real  estate,  a  married  woman  executes  and 
acknowledges  a  deed  in  the  same  manner  as  other  persons,  §  4107.  A  married 
woman  shall  sue  and  be  sued  as  if  unmarried,  §  4996.  Judgment  may  be  enforced 
against  her  and  her  property  as  if  unmarried ;  but  she  is  entitled  to  the  benefit  of 
all  exemptions  to  heads  of  families,-  §  5319.  She  may  insure  her  husband's  life  for 
her  benefit ;  and  insurance  on  the  life  of  any  person  may  be  transferred  to  her  and 
inure  to  her  separate  use,  and  in  case  she  die  before  due,  to  her  children,  or  if  no 
children,  on  her  death  revert  to  the  party  insured  or  his  transferee.  She  may  sell 
or  assign  such  insurance  with  the  concurrence  of  the  party  insured,  §  3629.  It 
husband  or  wife  dies  intestate,  without  children  or  their  legal  representatives  or 
kindred,^  all  her  property  belongs  to  the  survivor,  §  4158.  Curtesy  (but  not 
dower)  is  abolished,  §  4194-1.     A  married  woman  may  make  a  will,  §  5914. 

In  Oklahoma,  the  husband  must  support  himself  and  his  wife,  but  if  unable 
from  infirmity  to  do  so,  the  wife  must  support  him  from  her  separate  estate. 
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Stats.  1890,  §  3406.  A  married  woman  may  dispose  of  all  lier  separate  estate  by 
will  without  her  husband's  consent,  §  6798.  If  a  decedent  dies  intestate  leaving 
husband  or  wife  and  no  children,  or  only  one  child  or  the  descendants  of  but  one 
chUd,  the  surviving  husband  or  wife  takes  half  the  estate.  Otherwise  one  third, 
unless  the  decedent  leaves  no  issue,  father,  mother,  sister,  brother,  in  which  case 
the  surviving  husband  or  wife  takes  the  whole,  §  6893.  A  married  woman  may  sue 
and  be  sued  as  if  unmarried,  §  4308.  She  may  contract  when  over  eighteen  years 
of  age,  §§  799,  800. 

In  Oregon,  a  married  woman's  property  and  pecuniary  rights  are  not  subject  to 
the  debts  or  contracts  of  her  husband,  and  she  may  manage,  sell,  convey,  or  devise 
the  same.  Hill's  Annotated  Laws  of  1892,  §§  2992,  2993.  She  is  responsible  for 
civil  injuries  committed  by  her,  §  2996.  She  may  contract,  and  her  contracts  are 
enforceable  by  or  against  her  as  if  unmarried,  §  2997.  She  may  sue  alone,  §  2998, 
She  may  record  with  the  county  clerk  a  list  of  her  personal  property,  which  will 
be  evidence  of  her  title.  Property  not  so  recorded  shall  be  deemed  prima  facie 
the  property  of  the  husband,  §§  2999-3001.  She  may  make  a  will  subject  to  her 
husband's  right  of  curtesy,  §  3068.  If  a  man  dies  intestate  without  lineal  descend- 
ants a  surviving  wife  takes  all  his  property.  If  he  leave  issue  she  takes  an  estate 
of  dower  in  the  real  estate  and  half  the  personalty,  §§  3098,  3099.  Acknowledg- 
ments  of  married  women  to  conveyances  of  real  property  are  taken  as  if  they  were 
unmarried,  p.  1985.  She  may  prosecute  and  defend  alone  actions  in  regard  to  her 
property  or  personal  rights ;  otherwise  her  husband  must  be  joined,  §§  30,  31. 

In  Pennsylvania,  a  married  woman  is  under  no  disability  as  to  the  acquisition, 
ownership,  use,  control,  or  disposition  of  property,  or  the  makmg  of  contracts  of 
any  kind.  Provided  that  she  may  not  mortgage  or  convey  her  real  estate  unless 
her  husband  join.  Brightly's  Purdon's  Digest,  Supplement  1885-1887,  p.  2236, 
§  18.  She  may  enter  into  and  render  herself  liable  upon  contracts  relating  to  any 
trade  or  business  in  which  she  may  engage  or  for  necessaries,  and  may  sue  and  be 
sued  upon  contracts  or  for  torts,  as  if  she  were  a  feme  sole.  And  her  husband  need 
not  be  a  party,  §  19.  Any  debt,  damages,  and  costs  if  recovered  by  her  shall  be 
her  separate' property,  and  if  recovered  against  her  shall  be  payable  only 
out  of  lier  separate  property,  §  20.  Nothing  in  this  or  the  preceding  section 
shall  enable  a  married  woman  to  become  accommodation  endorser,  guarantor,  or 
surety  for  another,  §  21.  She  may  lease  her  property,  real  or  personal,  and  assign, 
transfer,  or  sell  her  separate  personal  property  and  notes,  bills,  drafts,  bonds,  or  obli- 
gations of  any  sort,  and  appoint  attorneys  to  act  for  her,  §  22.  Husband  and  wife 
have  the  same  civfl  remedies  upon  contracts  m  their  own  name  and  right,  against 
all  persons  for  the  protection  and  recovery  of  their  separate  property,  as  unmarried 
persons  «  23.    A  married  woman  may  make  a  will  as  if  unmarried,  §  24. 

In  Rhode  Islanb,  a  married  woman's  property  before  marriage,  or  beoommg 
hers  thereafter,  or  acquired  by  her  own  industry  and  its  income,  remams  her  sepa- 
rate property,  free  of  her  husband's  debts,  Public  Statutes  of  1882,  c.  166,  §  1 
The  proceeds  of  its  sale  may  be  invested  in  her  name  with  the  same  effect  as  if 
unsold  S  2.  The  husband's  receipt  for  her  income  is  sufficient,  unless  she  has 
given  Notice  otherwise,  when  her  receipt  alone  is  sufficient,  as  it  is  m  all  cases  for 
L  payment  to  her  ^f  her  property,  §  3.  Acts  of  1884  c.  99  She  may  j^ 
joining  her  husband,  convey  by  deed  her  real  property,  fr''"^ ^n' /f/Vusband 
shares  of  stock  savings  deposits,  and  mortgage  debts  due  her;  and  the  husband 
ca^ot  a  one  convey  such  property  of  hers,  §§  4,  5.  She  may  sell,  convey,  and 
olact  wfth  efTrence  to  the  «st  of  her  property  as  if  unmarried ;  but  may  not 
contract  wiin  reie  e  husband  and  wife  may  convey 

^p"pe;;^bTl^nt^rtarL^eeL:  J^,  to  be  effective,  must^be  acknowl- 
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edged  by  lier  on  an  examination  apart  from  her  husband,  §§  7-9.  If  of  the  age 
of  twenty-one  years,  slie  may  dispose  of  her  real  estate,  and  if  of  the  age  of  eighteen 
years,  of  her  personal  property  by  will ;  but  not  to  impair  curtesy  or  her  husband's 
right  to  admiLiister  without  accounting  upon  her  uudisposed-of  personal  estate, 
§§  13,  14.  Her  property  is  hable  for  her  antenuptial  debts  and  upon  her  autho- 
rized cont)'acts,  as  if  she  were  unmarried,  §  15.  Upon  authorized  contracts,  she 
can  sue  and  be  sued  alone  ;  in  all  other  matters,  if  without  a  trustee,  the  husband 
must  be  joined,  §  16.  Judgments  recovered  upon  such  suits  become  her  property, 
§  17.  She  may  have  a  trustee  appointed  over  her  property,  §  18.  The  rights  of 
husbands  accruing  before  the  digest  of  1844  went  into  operation  remain  the  same, 
§  20.  Life  insurance  up  to  ^510,000  on  any  life  for  her  benefit  inures  to  her  sepa- 
rate use,  may  be  sued  for  by  her,  and  she  may  have  a  trustee  appointed  to  hold  the 
proceeds,  §§  21,  23.  If  she  is  of  age,  and  is  deserted,  or  not  provided  for  by  him 
(if  able)  for  six  mouths,  she  may,  by  leave  of  court,  sell  and  convey  her  property, 
have  her  minor  children's  earnings,  and  sue  and  be  sued  as  if  unmarried,  §  23.  She 
may  control,  transfer,  and  withdraw  her  deposits  in  savings  banks  and  the  interest 
thereon,  c.  153,  §  58.  If  she  die  intestate  without  issue  or  kindred,  her  property 
goes  to  her  husband,  c.  187,  §  4. 

In  South  Carolina,  a  married  woman's  property,  at  the  marriage  or  after 
acquired  in  any  way,  is  her  separate  property  free  of  her  husband's  debts.  General 
Statutes  of  18S2,  §  2035.  Acts  of  1887,  p.  819.  She  may  devise,  bequeath,  or 
convey  it  as  if  unmarried  ;  if  she  dies  intestate,  with  issue,  the  husband  takes  one- 
third  of  her  estate ;  if  without  issue,  one  half;  if  without  issue,  parents,  brothers, 
sisters,  or  issue,  or  lineal  ancestor,  two-thirds ;  if  without  issue  or  kindred,  the 
whole  of  her  estate ;  and  she  may  execute  all  legal  instruments  as  if  unmarried, 
§§  2036,  1845.  Acts  of  1885,  p.  45.  She  can  purchase,  take  conveyances,  and 
contract  with  reference  to  her  property,  as  if  unmarried,  and  her  husband  is  not 
liable  for  her  debts  except  when  contracted  for  her  necessary  support,  §  2037- 
She  may  sue  and  be  sued  alone  touching  her  separate  property,  or  when  the  action 
is  between  her  husband  and  herself,  judgment  to  be  enforced  as  if  she  were  unmar- 
ried. Code  of  1882,  §  135.  Siie  may  check  out  bank  deposits  in  her  name.  Acts 
of  1889,  p.  316. 

In  Tennessee,  life  insurance,  effected  by  a  married  woman  upon  her  husband's 
Ufe,  inures  to  her  benefit  and  that  of  her  children  free  of  his  debts,  Code  of  1884, 
§  3336.  The  proceeds  of  her  property  cannot  be  paid  to  any  person  except  by  her 
consent  on  privy  examination,  or  by  their  joint  deed  or  power  of  attorney,  §  3340. 
She  may  dispose  of  her  separate  estate  by  will,  §  3009.  If  deserted  hj  him,  or 
leaving  him  for  ill-treatment,  after-acquired  property  by  her  is  free  of  his  debts  or 
disposal  during  the  separation,  §  3344.  If  of  the  age  of  twenty-one  years,  she 
may  dispose  of  her  interest  in  real  estate  by  will,  deed,  or  otherwise,  as  if  unmarried. 
She  may  dispose  of  her  real  estate  in  any  manner  without  his  consent  or  con- 
currence  after  privy  examination  thereto  before  the  proper  official.  Unless  in 
case  of  a  settled  estate  upon  her,  the  power  is  withheld.  Her  property  is  liable 
for  debts  for  necessaries  for  herself  and  children,  as  if  she  were  unmarried.  Her 
property  must  be  scheduled  and  registered,  §§  3345-3351.  Her  separate  prop- 
erty is  not  liable  for  her  husband's  antenuptial  debts,  §  3341.  The  husband  is 
not  hable  for  her  antenuptial  debts,  but  her  separate  property  is  so  liable,  §  3342. 
Her  property  is  not  subject  to  her  husband's  debts  or  contracts  except  by  her  con- 
sent in  writing,  §  3343. 

^  In  Texas,  all  a  married  woman's  property  before  marriage  and  acquired  after  by 
gift,  devise,  or  descent,  and  the  increase  of  land  acquired,  is  her  separate  property, 
but  is  under  the  husband's  sole  management,  Sayles'  Civil  Statutes  of  1889.  Art 
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2851.  All  her  other  after-acquired  property  is  common,  and  may  be  disposed  of 
by  the  husband  alone,  Art.  2852.  At  the  dissolution  of  the  marriage  all  their 
effects  are  regarded  as  common,  unless  proved  otherwise,  Art.  2853.  She  may 
contract  debts  for  family  necessaries  and  for  the  benefit  of  her  separate  property, 
for  which  they  may  be  jointly  sued.  Arts.  1205,  285i  ;  and  execution  levied  on  her 
separate  or  the  common  property  at  the  discretion  of  the  plaintiff,  Art.  2855.  If 
the  husband  fails  to  support  her  or  to  educate  the  children  from  the  proceeds  of 
her  property,  she  may,  by  decree  of  court,  have  so  much  as  may  be  necessary. 
Art,  2856.  If  the  husband  fails  to  sue  alone  or  jointly  with  her  for  her  property, 
she  may,  by  leave  of  court,  sue  for  it  alone,  Art.  1204.  She  may  dispose  of  ber 
property  by  will,  Art.  4857.  If  husband  or  wife  die  intestate  with  issue,  the 
survivor  is  entitled  to  one  third  of  the  personal  estate,  and  an  estate  for  Ufe  in  one 
third  of  her  land  ;  if  without  issue,  to  the  whole  of  the  personal  estate  and  one  half 
of  the  land  absolutely  ;  if  without  issue,  or  parents,  brothers,  or  sisters  or  issue,  to  the 
whole  of  her  property,  Art.  1646.  A  homestead  of  two  hundred  acres  without,  or 
lots  up  to  15,000  within,  a  town  or  city,  are  exempt  from  a  forced  sale,  Art.  2336. 

In  Utah,  a  married  woman's  property  at  the  marriage  and  afterwards  acquired 
by  gift,  devise,  or  descent,  and  its  income,  is  her  separate  property,  and  may  be 
managed  and  disposed  of  as  if  unmarried,  Compiled  Laws  of  1888,  §  2528.  She 
may  sue  and  be  sued,  §  2529.     She  may  dispose  of  all  her  estate  by  will,  §  2649. 

In  Vekmont,  a  married  woman  may  contract,  except  with  her  husband,  and  sue 
and  be  sued  in  all  matters  connected  therewith,  as  if  unmarried,  and  execution 
issue  against  her  separate  estate,  but  she  may  not  convey  or  mortgage  her  real 
estate  without  a  deed  in  which  her  husband  joins.  Nor  can  she  become  surety  for 
her  husband  except  by  way  of  mortgage.  Revised  Laws  of  1880,  §  2321.  Acts 
of  1884,  No.  140,  §  1.  Personalty  is  held  to  her  sole  use,  §  2322.  Acts  of  1884, 
No.  140,  §  2.  The  annual  products  of  her  realty,  the  proceeds  of  its  sale,  and  her 
husband's  interest  therein  are  free  of  his  debts,  except  that  such  annual  products 
are  liable  for  family  necessaries  and  for  labor  and  materials  on  her  real  estate 
after  November  20,  1861.  Her  husband,  without  her  Joinder,  cannot  dispose  of 
such  annual  products  or  his  interest,  §  2325.  When  her  realty  is  taken  for  a  pub- 
lic use,  the  compensation  may  be  so  invested  as  to  yield  the  same  benefit  that  such 
undamaged  realty  would  have  aff'orded,  §  2326.  If  deserted  or  unprovided  for, 
she  may  contract  for  and  be  entitled  to  the  earnings  of  herself  and  minor  children  ; 
may,  by  leave  of  court,  hold  and  dispose  of  property,  contract,  and  sue  and  be  sued 
in  her  own  name,  but  he  will  not  be  liable  on  such  contracts,  or  rights  vesled,  prior 
to  January  1,  1871 ;  she  may  also  sell  her  realty  and  undisposed-of  personalty 
coming  to  him  through  her,  and  receive  personalty  due  him,  all  the  proceeds 
of  which  she  may  use,  during  his  absence,  for  the  family  support,  §§  2327-2330. 
If  forced  to  live  apart  from  him  by  his  fll-treatment,  .she  may,  by  leave  of  court, 
have  the  sole  benefit  of  her  real  estate,  §§  2331-2333.  While  he  is  in  State 
prison,  she  may  do  business,  sue  and  be  sued,  and  have  the  same  privileges  as 
when  deserted,"  §  2334.  She  may  insure  his  life  up  to  $300  premium  free  of  his 
debts,  §  2340.  She  may  dispose  of  her  property  by  will,  §  2039.  If  she  dies 
intestate  and  without  issue,  the  husband,  if  he  does  not  elect  to  take  curtesy  takes 
all  her  property  if  not  over  S2.000;  if  more  than  that,  he  takes  82  000  and  half  ol 
the  remainder ;'  if  without  issue  or  kindred,  he  takes  the  whole,  §  2230.  Her  earn- 
ings deposited  in  a  savings  bank  are  exempt  from  trustee  process  ^577.  ihe 
husband  is  not  liable  for  the  wife's  antenuptial  debts  nor  for  her  torts  unless  he 
directed  them.  Acts  of  1884,  No.  140,  §  3. 

In  Virginia,  all  the  property,  including  rights  of  action,  possessed  by  a  woman 
at  the  time  of  her  marriage,  or  acquired  afterwards  in  any  manner  is  her  separate 
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estate,  but  no  right  of  action  against  her  husband  for  injury  to  person  or  reputa- 
tion, whether  committed  before  or  after  marriage.  Code  of  1887,  §  2284.  Her 
separate  estate  is  not  subject  to  the  use,  control,  or  disposal  of  her  husband,  nor  is 
it  liable  for  his  debts,  §  2285.  She  may  control,  use,  encumber,  convey,  devise, 
bequeath  her  separate  estate  as  if  uumarried,  but  may  not  by  her  sole  act  deprive 
her  husband  of  curtesy,  §  2286.  She  may  engage  in  trade  and  her  earnings  are 
separate  estate,  §  22S7.  She  may  make  contracts  in  regard  to  her  trade  or 
separate  estate,  and  may  sue  and  be  sued,  and  there  are  the  same  remedies  thereon 
as  if  she  were  sole,  §§  228S,  2295.  Judgments  against  her  may  be  euforced 
against  lier  separate  estate,  §  2289.  Her  husband  is  not  liable  for  iier  debts, 
§"2290.  While  a  minor  her  separate  estate  may  on  petition  be  put  in  the  hands 
of  a  receiver,  §§  2291,  2292.  If  the  wife  die  intestate,  her  personal  estate  goes 
to  her  husband.  If  the  husband  die  intestate  leaving  a  widow  and  issue,  she  takes 
one  third  of  the  personalty  ;  and  if  ,no  issue,  one  half,  §  2556. 

In  W.iSHiNGTON  Tekritory  a  married  woman  may  acquire,  hold,  and  dispose 
of  property,  and  sue  and  be  sued,  as  if  unmarried.  Hill's  Statutes  and  Codes  of 
1891,  §  libs.  She  has  no  more  of  disability  in  civil  matters  than  the  husband,  and 
may  equally  in  her  own  name  appeal  to  the  courts,  §  1409.  She  has  equal  right  to 
earnings  and  estate  of  children,  §  1415.  Her  property  at  the  marriage,  and  after 
acquired  by  gift,  devise,  or  inheritance,  and  its  income  and  profits,  are  free  of  her 
husband's  debts  and  contracts,  and  she  may  manage,  lease,  sell,  convey,  encumber, 
and  dispose  of  it  by  will  precisely  as  her  husband  can,  §  1398.  If  he  gets  control 
of  it,  she  may  sue  for  it  as  if  unmarried,  §  1411.  She  may  receive  and  sue  for  her 
personal  earnings,  and  may  sue  and  be  sued  for  the  protection  of  her  rights,  as  if 
unmarried,  §  1402.  Neither  she,  nor  the  rent  or  income  of  her  property,  is  liable 
for  his  antenuptial  debts,  nor  for  his  separate  debts,  §  1413.  She  may  contract 
and  enforce  and  be  held  by  them  as  if  unmarried,  §  1410.  Her  property  is  jointly 
or  separately  liable  for  family  expenses  and  children's  education,  §  1414.  Property 
acquired  by  her  other  than  by  gift,  devise,  or  inheritance,  is  community  property, 
which  personalty  the  husband  manages  and  disposes  of,  but  not  more  than  one  half 
by  will,  §  1399.  He  cannot  dispose  of  community  realty  unless  she  joins,  §  1400. 
On  her  death,  one  half  of  the  community  property  goes  to  him,  the  other  half  being 
subject  to  her  disposal  by  will.  If  without  issue,  the  whole  goes  to  him,  §  1481. 
If  separate  from  hiin,  her  earnings  and  accumulations,  and  those  of  minor  children 
with  her,  are  her  separate  property,  §  1403.  Dower  and  curtesy  are  abolished, 
§  1482.  If  she  dies  intestate  with  one  child,  he  takes  one  half  of  her  property; 
with  more  than  one  child,  he  takes  one  third ;  if  without  issue,  but  parents,  he  takes 
one  half;  if  without  issue  or  parents,  or  brother  or  sister,  he  takes  the  whole,  §  1480. 

In  West  Virginia,  a  married  woman's  property  at  the  marriage,  and  conveyed 
to  her  other  than  by  her  husband,  and  its  profits,  is  her  sole  property,  as  if  unmar- 
ried, free  from  her  husband's  control  and  debts,  Code  of  1891,  c.  56,  §§  1,  2.  She 
may  take  property  by  gift,  grant,  devise,  or  descent  from  other  than  her  husband, 
and  hold,  convey,  and  devise  it  and  its  profits  as  if  unmarried,  free  from  his  debts 
and  disposal ;  but  unless  apart  from  him  he  must  join  in  her  deed  of  conveyance,  §  3. 
Her  trustee  on  her  written  request  may,  by  leave  of  court,  convey  her  property  to 
her,  §  4.  She  may  insure  her  husband's  life  up  to  |150  premium  free  of  his 
debts,  §  5.  She  may  hold,  enjoy,  and  dispose  of  a  patent  free  of  her  husband's 
debts,  §  7.  She  may  receive  and  receipt  for  her  deposits  in  a  bank,  §  8.  She  may 
be  sued  jointly  with  him  for  her  antenuptial  debt,  but  the  judgment  will  bind  her 
property  alone.  The  husband  is  liable  for  her  antenuptial  debts  only  to  the  extent 
of  her  separate  property  acquired  by  him,  §  10.  She  may  not  become  surety  for 
her  husband  in  any  way,  §  11.  She  may  charge  her  separate  estate  only  for  certain 
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specified  debts,  §  12.  She  may  sue  and  be  sued  alone  concerning  her  separate 
property,  when  between  her  husbuud  and  herself,  and  when  hving  apart  from  him, 
§  15.  She  may  do  .business  m  her  own  name,  and  the  property  used,  the  profits 
and  earnings  realized,  will  be  her  separate  property,  free  from  the  debts  and  con- 
trol oi  her  husband,  §  13.  If  husband  or  wife  die  intestate  leaving  issue  the 
survivor  takes  one  third  the  personalty  ;  if  no  issue,  the  whole,  c.  78,  §  9. 

In  Wisconsin,  a  married  woman's  property  at  the  marriage,  including  realty 
held  jointly  with  her  husband,  is  her  separate  property,  with  its  profits,  free  of  his 
debts  and  disposal,  Sanborn  and  Berryman's  Statutes  of  1889,  §§  234.0,  2341.  She 
may  receive  property  by  inlieritance,  gift,  grant,  devise,  or  bequest  other  than  from 
her  husband,  and  hold,  convey,  and  devise  it  and  its  profits  as  if  unmarried,  free 
from  his  debts  and  disposal,  §  2342.  Her  personal  earnings,  except  those  from 
her  husband,  are  her  own,  free  of  his  debts  and  control,  §  2343.  If  deserted  or 
unprovided  for,  she  may  do  business  in  her  own  name,  and  collect  the  profits  and 
her  and  her  minor  children's  earnings,  and  apply  them  to  the- family  support,  free 
from  his  debts  or  control,  §  2344.  She  may  sue  and  be  sued  touching  her  property 
or  personal  earnings,  and  judgment  enforced  against  her  property,  as  if  she  were 
unmarried,  §  2345.  She  is  liable,  as  if  unmarried,  for  antenuptial  debts  contracted 
after  April  3,  1872,  and  her  husband  is  not  liable,  §  2346.  She  may  insure  her 
husband  or  another  person  for  her  benefit  up  to  $150  premium,  §  2347-  She  may, 
if  of  age,  convey  her  real  estate,  as  if  unmarried,  §  2221.  She  may,  if  eighteen 
years  of  age,  dispose  of  all  her  real  and  personal  estate  by  will,  §§  2277,  2281. 
Her  deposits  in  a  savings  bank  and  profits  are  her  own  solely,  payable  to  her,  and 
her  receipt  therefor  is  a  discharge,  c.  94,  §  2020.  If  she  dies  intestate,  without 
issue,  lier  real  and  personal  property  goes  to  her  husband,  c.  101,  §§  2270,  3935. 

In  Wyoming,  a  married  woman's  property  at  the  marriage,  and  afterwards 
acquired  in  any  way  other  than  from  her  husband,  is  her  separate  property,  and 
may  be  enjoyed  by  her  as  if  unmarried,  free  from  the  debts  and  control  of  her 
husband.  Revised  Statutes  of  1887,  §  1558.  She  may  contract  about,  sell,  and 
convey  her  property  of  any  kind  as  if  unmarried,  §  1559.  She  may  sue  and  be 
sued  touching  her  property,  person,  and  reputation  as  if  unmarried,  §  1560.  She 
may  make  a  will  as  if  unmarried,  §  1561.  She  may  do  business  and  perform  ser- 
vices, and  the  earnings  and  profits  are  her  own,  and  may  be  used  by  her,  and  do  all 
acts  relating  to  the  same,  as  if  unmarried,  §  1562.  Her  husband  is  not  liable  for 
her  antenuptial  debts  unless  he  assumes  them  in  writing,  §  1563.  Dower  and 
curtesy  are  abolished.  If  husband  or  wife  dies  intestate  with  issue,  one  half  of 
her  property  goes  to  the  survivor ;  if  without  issue,  three  fourths ;  but  if  no  more 
,  than  110,000,  the  whole,  §  2221. 

In  the  District  of  Columbia,  a  married  woman's  property  at  the  marriage, 
or  acquired  during  marriage  in  any  other  way  than  by  gift  or  conveyance  from  her 
husband,  is  her  own  as  absolutely  as  if  she  were  unmarried,  free  from  her  husband's 
disposal  and  debts,  Revised  Statutes  of  1873-1874,  §  727-  She  may  convey, 
devise,  and  bequeath  her  property  as  if  unmarried,  §  728.  She  may  contract  and 
sue  and  be  sued  in  hei;  own  name  in  all  matters  relating  to  her  separate  property  as 
if  unmarried,  §  729.  Her  husband  and  his  property  are  not  liable  upon  her  con- 
tract or  suit,  but  a  judgment  may  be  enforced  against  her  separate  property  as  if 
slie  were  unmarried,  §  730. 
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*383  *CHAPTEK   XIX. 

PERSONS   OF   INSUFFICIENT   MIND   TO    CONTRACT. 

Sect.  I.  — ■  Non  Compotes  Mentis. 

They  who  have  no  mind,  "  cannot  agree  in  mind "  with 
another;  and,  as  this  is  the  essence  of  a  contract,  they  cannot 
enter  into  a  contract.  But  there  is  more  difficulty  when  we  con- 
sider the  case  of  those  who  are  of  unsound  mind,  partially  and 
temporarily ;  and  inquire  how  the  question  may  be  affected  by 
the  cause  of  this  unsoundness. 

Mere  mental  weakness,  or  inferiority  of  intellect,  will  not 
incapacitate  a  person  from  making  a  valid  contract ;  nor  is  it  easy 
to  define  the  state  of  mind  which  will  have  this  effect.  There 
must  be  such  a  condition  of  insanity  or  idiocy,  as,  from  its  char- 
acter or  intensity,  disables  him  from  understanding  the  nature 
and  effect  of  his  acts,  and  therefore  disqualifies  him  from  trans- 
acting business  and  managing  his  property,  {aa)  ^  And  an  adult 
person  although  of  unsound  mind  can  become  liable  on  an  implied 
contract  for  necessaries.  ^ 

[nn)  Dennett  v.  Dennett,  44  N.  H.  531  ;     231  ;  Hovey  v.  Hovey,  55  Me.  256  ;   Cole- 
Bond  V.  Bond,  7  Allen,  1 ;  Hovey  v.  Chase,     man  v.  Frazer,  3  Bush,  300. 
52  Me.  304 ;  Somers  v.  Pumphrey,  24  lud. 

1  For  this  reason  a  monomaniac's  deed  cannot  be  set  aside  when  his  monomania 
had  no  reference  tn  the  transaction  of  which  the  conveyance  was  the  result  and  does 
not  affect  his  business  judgmeut.  Burgess  w.  I'oUock,  53  la.  273.  Even  though  the 
deed  was  voluntary.     Kidder  r.  Stevens,  60  Cal.  414. 

2  HoAvard  v.  Digby,  4  I)  M.  &  G.  798 ;  Wentworth  v.  Tub)),  1  Y.  &  C.  Ch.  171 ; 
6  Jur.  980;  2  Y.  &  C.  Ch.  537  ;  Williams  r.  Wentworth,  5  Beav.  335  ;  In  re  Rhodes, 
44  Ch.  D.  94 ;  Ex  parte  Northiiigttm,  Ala.  S.  C.  400 ;  Sawyer  v.  Luf  kin,  56  Me.  308  ; 
Cape  Elizabeth  y,  Lombard,  72  Me.  492  ;  HaUett  v.  Oakes,  1  Cush  296;  Kendall  v. 
May,  10  Allen,  59  ;  In  re  Renz,  79  Mich.  216  ;  Reando  v.  Misfflay,  90  Mo.  251 ;  Van 
Horn  V.  Hann,  39  N.  J.  L.  207;  LaRue  v.  (Jilkysou,  4  Penn.  St.  375  ;  Blaisdell  u. 
Holmes,  48  Vt.  492.  So  a  lunatic  i,s  liable  for  money  borrowed  to  pay  his  debts.  Lan- 
caster Co.  Bank  u.  Moore,  78  Pa.  407  ;  or  of  which  he  has  had  the  benefit.  Mutual 
Life  Ins.  Co.  v.  Hunt,  79  N.  Y.  541.     See  Young  v.  Stevens,  48  N.  H.  133. 

The  case  of  In  re  Weaver,  21  Ch.  D.  615,  cast  some  doubt  on  the  liability  of  a 
lunatic  for  necessaries,  especially  if  the  person  dealing  with  the  lunatic  knew  of  the 
lunacy,  but  this  case  was  expressly  disapproved  in  In  re  Rhodes,  44  Ch.  D.  94.  Cotton, 
L.  J  ,  said  in  the  latter  case :  "  It  is  asked,  can  there  be  an  implied  contract  by  a  per- 
son who  cannot  himself  contract  in  express  terms.     The  answer  is,  that  what  the  law 
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It  was  once  held  that  no  man  could  discharge  himself  from  his 
liability  under  a  contract  by  proof  that  when  he  made  it  he  was 
iiot  of  sound  mind ;  on  the  ground  that  no  man  should  be  per- 
mitted to  stultify  himself,  (a)  This  is  not  now  the  law,  either  in 
England  or  this  country.  If  one  enters  into  a  contract  while 
deprived  of  reason,  and  afterwards  recovers  his  reason,  he  may 
repudiate  that  contract.  (&)  ^  It  is  said  that  an  insane 
person  *may  be  arrested  at  common  law,  in  a  civil  *384 
action,  (c)  We  have  much  doubt  of  this  as  a  rule,  at  least 
in  this  country. 


(a)  Litt.  §§  405,  406 ,  Beverley's  case, 
4  Rep.  126;  Stroud  v.  Marshall,  Cro.  E. 
398 ;  Cross  u.  Andrews,  id.  622.  But  this 
was  contrary  to  the  most  ancient  author- 
ities. See  2  Bl.  Com.  291.  — In  Waring 
V.  Waring,  12  Jur.  947  (1848),  the  nature 
and  the  degrees  of  insanity  are  very  fully 
considered. 

(6)  In  Gore  v.  Gibson,  13  M.  &  W.  623, 
the  action  was  assumpsit  by  the  indorsee 
against  the  indorser  of  a  bill  of  exchange. 
The  defendant  pleaded  that  when  he  in- 
dorsed the  bill  he  was  so  intoxicated  as  to 
be  unable  to  comprehend  the  meaning, 
nature,  or  effect  of  the  indorsement ;  of 
which  the  plaintiff  at  the  time  of  the  in- 
dorsement had  notice.  Held,  to  be  a  good 
answer  to  the  action.  Parke,  B. :  "  Where 
the  party,  when  he  enters  into  the  con- 
tract, is  in  such  a  state  of  drunkenness  as 
not  to  know  what  he  is  doing,  and  par- 
ticularly when  it  appears  that  this  is 
known  to  the  other  party,  the  contract  is 
void  altogether,  and  he  cannot  be  com- 
pelled to  perform  it.  A  person  who  takes 
an  obligation  from  another  under  such 
circumstances  is  guilty  of  actual  fraud. 
The  modern  decisions  have  qualified  the 
old  doctrine,  that  a  man  shall  not  be 
allowed  to  allege  his  own  lunacy  or  intoxi- 
cation, and  total  drunkenness  is  now  held 


to  be  a  defence.  See  Matthews  v.  Baxter, 
L.  R.  8  Ex.  132;  Mitchell  v.  Kingman,  5 
Pick.  431  ;  Webster  v.  Woodford,  3  Day, 
90 ;  Grant  v.  Thompson,  4  Conn.  203 ; 
Lang  V.  Whidden,  2  N.  H.  435  ;  Seaver  v. 
Phelps,  11  Pick.  304  ;  Arnold  v.  Richmond 
Iron  Works,  1  Gray,  434 ;  Van  Wyck  v. 
Brasher,  81  N.  Y.  260;  McCreight  v. 
Aiken,  1  Rice,  56 ;  Yates  v.  Boen,  2  Stra. 
1104;  Baxter  v.  Earl  of  Portsmouth,  5  B. 
&  C.  170;  Rice  ti.  Peet,  15  Johns.  503; 
Owing's  ca.se,  1  Bland,  377  ;  Horner  v. 
Marshall,  5  Munf .  466  ;  Fitzgerald  r.  Reed, 
9  Sm.  &  M.  94.  And  an  administrator 
may  avoid  a  contract  by  showing  the 
insanity  of  the  testator  at  the  time  of' 
making  it.  Lazell  v.  Pinnick,  1  Tyler, 
247.  And  it  is  no  answer  that  the  same 
party  when  contracting  was  not  apprised 
of  the  other's  insanity,  and  did  not  sus- 
pect it,  and  did  not  overreach  such  insane 
person,  or  practise  any  fraud  and  unfair- 
ness upon  him.  Seaver  v.  Phelps,  11  Pick. 
304.  And  the  dictum  of  Lord  Tenterden, 
in  Brown  v.  Joddrell,  1  Mood.  &  M.  105, 
to  the  contrary,  is  inconsistent  with  mod- 
ern decisions.  The  modern  rule  seems  to 
be  somewhat  qualified  in  Morris  c.  Clay, 
8  Jones,  L.  216. 

(c)  Person  v.  Warren,   14  Barb.  488 ; 
Bush  0.  Pettibone,  4  Comst.  300. 


implies  on  the  part  of  such  a  person  is  an  obligation  which  has  been  improperly 
termed  a  contract  to  repay  money  spent  in  supplying  necessaries.  I  think  the  expres- 
sion '  implied  contract '  is  erroneous  and  very  unfortunate." 

But  such  an  obligation  will  not  be  imposed  upon  the  lunatic  if  necessaries  were 
furnished  him  on  the  credit  of  another,  or  without  intention  of  charging  the  lunatic. 
In  re  Rhodes,  supra;  Mass.  Gen.  Hospital  v.  Fairbanks,  129  Mass.  78.^ 

A  lunatic  is  under  a  quasi  contractual  obligation  to  pay  for  necessaries  furnished  his 
wife,  similar  to  his  obligation  to  pay  for  necessaries  furnished  himself.  Read  v. 
Legard,  6  Ex.  636;  Pearl  o.  McDowell,  3  J  J.  Marsh.  658;  Shaw  v.  Thompson,  16 
Pick.  198  ;  Stuckey  v.  Mathes,  24  Hun,  461 .     See  also  Drew  v.  Nunn,  4  Q.  B.  D.  661. 

1  The  burden  of  proving  the  restoration  to  reason  is  upon  him  who  seeks  to  enforce 
a  contract  against  the  one  alleging  insanity.  Gangwere's  Est.  14  Penn.  St.  417 ;  Elston 
V.  Jasper,  45  Tex.  409.  See  Turner  v.  Rusk,  53  Md.  65.  —  An  insane  person's  contract 
made  during  a  lucid  interval  is  binding,  McCormick  v.  Littler,  85  111.  62  ;  as  well  as  a 
contract  ratified  during  a  lucid  interval,  although  entered  into  when  insane,  Blakeley 
V.  Blakeley,  6  Stewart,  502,  and  reporter's  note.  —  K. 
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The  deed  of  an  insane  person  is  not  void,  but  it  is  voidable. 
His  heirs  may  avoid  as  to  the  grantee  or  subsequent  purchasers, 
although  the  deed  was  not  obtained  by  fraud,  nor  for  an  inade- 
quate consideration,  {cc) ' 

He  may  repudiate  a  contract  made  by  him  when  insane,  although 
his  temporary  insanity  was  produced  by  his  own  act,  as  by  intox- 
ication. ((/)  But  he  must  not  make  use  of  his  intoxication  as  a 
means  of  cheating  others.  If  he  made  himself  drunk 
*  3Sii  *  with  the  intention  of  avoiding  a  contract  entered  into 
by  him  while  in  that  state,  it  may  well  be  doubted  whether 
he  would  be  permitted  to  carry  this  fraud  into  effect.  And  if  he 
bought  goods  while  drunk,  but  keeps  them  when  sober,  his 
drunkenness  is  no  answer  to  an  action  for  the  purchase-money,  (e) 
A  distinction  has  been  taken  between  express  contracts  and  those 
implied  by  law,  as  for  money  paid,  goods  sold,  etc.     And  it  is 


(cc)   Hovey  r.  Hobson,  53  Me.  4.51. 

((/)  In  Pitt  V.  Smith,  3  Camp.  33,  Lord 
£/,,  iil;jrout)h  held  that  .in  agreemeut 
•sinned  by  an  intoxicated  man  is  void,  on 
tlie  ground  that  such  a  person  "  has  no 
agreeing  mind."  And  he  reasserted  this 
rule  in  Fenton  v.  HoUoway,  1  Stark.  126. 
See  Cook  i-.  Clayworth,  18  Ves.  15; 
Cole  !■-  Robbins,  Bull.  X.  P.  172  ;  Barrett 
V.  Buxton,  2  Aik.  167 ;  Burroughs  u. 
Richmond,  1  Green  (N.  J.),  233  ;  Foot  v. 
Tewksbur\-,  2  \"t.  97  ,  Reynolds  «'.  Wal- 
ler, 1  W.ish.  (Va.)  16-t:'  Reinicker  v. 
Smith,  2  Har.  &  J.  421  ;  Cuiti.s  v.  Hall,  1 
Soutliard,  361;  Rutherford  !'.  Ruff,  4 
])esuu.<.  364 ;  Seymour  v.  Delaney,  3 
Coweu,  445;  Duncan  v.  McCuUough,  4 
S.  &  K.  484;  Taylor  i;.  Patrick,  1  Bibb, 
168;  Prentice  v.  Achorn,  2  Paige,  30; 
Harrison  r.  Lemon,  3  Blackf.  51  ;  Drum- 
mond  I'.  Hopper,  4  Harring.  (Del.)  327; 
Van  Wyck  v.  Brasher,  81  N.  Y.  260. 
And  the  legal  representatives  of  a  party 
contracting  v^fhile  intoxicated  have  the 
same  right  as  the  party  himself  to  avoid 
such  contract,  although  the  drunkeuness 
was  not  procured  by  the  .si>lipr  partv, 
Wig-gicswortli  V.  Steers,  1  Hen.  &  M.  71). 
It  seems  to  be  held  in  equity  that  intoxi- 
cation does  not  avoid  a  contract,  unless 
the  intoxication  was  produced  by  the 
other  party  or  unless  fraud  had  been 
practised  upon  him.  Cory  v.  Cory,  1  Ves. 
Sen.  19 ;  Johnson  u.  IWediicott,  3  P.  Wms. 
130,  n. ;  Stockley  v.  Stockley,  1  Ves.  &  B. 
23 ;  Cooke  r.  Clayworth,  18  Ves.  12 ; 
Crane  v.  Conkliu,  Sexton,  346  ;  Wright  v. 


Fisher,  65  Mich.  275.  Dealing  with  per- 
sons non  compotes  raises  a  presumption  of 
fraud ;  but  it  may  be  rebutted ;  and  if  the 
evidence  of  good  faith  and  of  benefit  to 
the  unsound  person  is  clear,  equity  will 
not  interfere.  Jones  v.  Perkins,  5  B.  Mon. 
225.  —  .Vs  to  frauds  on  drunkards,  see 
Gregory  v.  Frazer,  3  Camp.  454  ;  Brandon 
V.  Old,  3  C.  &  P.  440.  Some  of  the  above 
authorities  certainly  seem  to  be  inconsis- 
tent with  the  principle,  that  a  person  in 
a  state  of  intoxication  has  no  agreeing 
mind,  and  therefore  there  never  was  a 
contract  between  the  parties.  We  think 
this  principle,  however,  the  true  one.  [It 
was  held  that  a  contract  of  a  drunken  man 
ma\'  be  ratified  when  he  becomes  sober,  in 
Matthews  .-.  Baxter,  L.  R.  8  I'^x.  132; 
Carpenter  ;>.  Rodgers,  61  Mich.  384.] 

(')  See  Alderson,  B.,  in  Gore  v.  Gibson, 
13  .M.  &  W.  623.  From  Seutance  r.  Poole, 
3  C.  &,  P.  1,  it  might  be  inferred  that  an 
indorsement,  made  in  a  state  of  complete 
intoxication,  could  not  be  enforced  against 
the  drunkard  liy  a  bond  fide  holder  with- 
out knowledge  of  the  circumstances.  Such 
a  rule  must  rest  on  the  assumption  tliat 
the  act  \\'as  a  iiulliti/ ;  but  it  is  difficult  to 
see  how  one  could  indorse  a  bill  or  note 
in  such  a  way  that  its  appearance  would 
excite  no  suspicion,  and  yet  be  so  drunk 
as  to  know  nothing  of  what  he  was  doing ; 
and  unless  the  indorser  were  utterly  in- 
capacitated, it  should  seem  that  a  third 
party,  taking  the  note  innocently  and  for 
value,  ought  to  hold  it  against  him. 


1  Great  weakness  of  mind,  also,  together  with  a  grossly  inadequate  consideration, 
will  afford  ground  for  the  setting  aside  a  conveyance  upon  seasonable  application. 
AUore  i:  Jewell,  94  U.  S.  506.     See  Taylor  v.  Atwood,  47  Conn.  498  —  K 
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said  that  these  last  contracts,  especially  where  the  things  fur- 
nished were  necessaries,  cannot  be  defeated  by  showing  the 
drunkenness  of  the  defendant.  (/) 

If  the  condition  of  lunacy  be  established  by  proper  evidence 
under  proper  process,  the  representatives  and  guardians  of  the 
lunatic  may  avoid  a  contract  entered  into  by  him  at  a  time  when 
he  is  thus  found  to  have  been  a  lunatic,  although  he  seemed  to 
have  his  senses,  and  the  party  dealing  with  him  did  not  know 
him  to  be  of  unsound  mind,  (g)  But  this  rule  has  one  important 
qualification,  quite  analogous  to  that  which  prevails  in  the  case  of 
an  infant,  and  resting  undoubtedly  on  a  similar  regard  for  the 
interests  of  the  lunatic.  This  is,  that  his  contract  cannot  be 
avoided,  if  made  bond  fide  on  the  part  of  the  other  party,  and 
for  the  procurement  of  necessaries,  Qi)  which,  *  as  in  the  *  386 
case  of  infants,  would  not  be  restricted  to  absolute  neces- 
saries, but  would  include  such  things  as  are  useful  to  him,  and 
proper  for  his  means  and  station.  And  it  has  been  recently  held, 
that  a  bond  fide  contract  made  with  a  lunatic,  who  was  appar- 
ently sane,  cannot  be  rescinded  by  him  or  his  representatives, 
unless  the  parties  can  be  placed  in  statu  quo.  (i)  ^ 

(  f)  Gore  V  Gibson,  13  M.  &  W.  623.  (i)  Molton  v.   Camroux,   12  Jur.   800 

Seeo«(6,p.*383n.2.  (1848);   s.   c    2   Exch^  487  ;   in  error,   4 

la)  McCrillis  V.  Bartlett,  8  N.  H.  569.  Exch.    17.     bee   also  Niell  v.  Morley,   9 

See  Smith  v.  Spooner,  3  Pick.  229;  Man-  Ves.  478;  Price  v  Berrmgtou,  7  E.  L.  & 

son  ..  Pelton,  13  Pick.  206.  E.   254 ;    Fitzhugh   t;.  W.lcox,   12  Barb. 

(A)  Richardson  v.  Strong,  13  Ired    L.  235.     In   Bane   k.   Kirkwall,   8  C    &  P. 

106-  Gore  f    Gibson,  13  M.  &  W.  623,  679,   it  was    held,   that    to    constitute    a 

Niell  V.  Morley,  9  Ves.  478;  McCrillis  v.  defence  to   an   action  for   use  and  occu- 

Bartlett    8  N   H  569      In  Baxter  v.  The  patiou  of  a  house,  taken  by  the  defendant 

Earl  of  Portsmouth,  5  B.  &  C.  170,  2  C.  &  under  a  written  agreement,  at  astipulated 

P     178    a   tradesrakn   supplied  a  person  sum  per  annum,  it  is  not  enough  to  show 

with  goods  suHed  to  his  2?ion,and'^after-  that /he  defendant  is  a  1-atic  and  that 

wards    bv  an   inquisition  taken  under  a  the  house  was  unnecessary  for  lier ;  but  it 

rmmission   of   lunacy,   that   person  was  must   also   be   shown    that    the   plamtiff 

fZnd  to  have  been  lunatic  before  and  at  knew  this,   and  took   advantage   of  the 

th^HnnP  when   the   eoods  were  ordered  defendant's    situation;     and    if    that    be 

and  suTplil^   It  wa/S,  That  this  wa^  shown,  the  jury  should  find  for  the  de- 

and  suppiiea.     ^J  J'^         •             .       ^  fendant ;  and  they  cannot,  on  these  facts, 

t^lpVcfofthl  g     d  ,the  tradesman,  at  find   a  ^rdict  fo^  the  plaintiff  for   any 

the  lime   when   he   received    the   orders  smaller   sum  tha^  that   specified  m  the 

and  supplied  the  articles,  not  having  any  agreement, 
reason  to  suppose  that  the  defendant  was 
a  lunatic. 

1  There  has  been  considerable  difference  of  0P;^i°°  J  *%*' wef^ht^f  recLt 
lunatic-s  deeds  and  contracts  -^^e  t.-JPSsh^dedsfon  of  Molt    .  Camroux 

296  ;  Burnham  v.  Kidwelly  113  111.  425 ,  lioyer  «.  ^errym  ^  ^^  ^ 

„.  Warfield,  ^^^  «33'  Gf  ben  .^M^^^^^^^^^^  Riggan  „.  Green 

tl%.  a^l  "■  Sa  bond'lnd'l'rtgalf  given  by  a  lunatic  for  money  lent  him  m  good 
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The  statutes  of  the  different  States  provide  that  idiots,  lunatics, 
drunkards,  and  all  persons  of  unsound  mind,  may  be  put  under 
guardianship.  And  the  finding  by  a  competent  court  of  the  fact 
of  lunacy,  and  the  appointment  of  a  guardian,  are  held  to  be 
conclusive  proof  of  such  lunacy,  and  all  subsequent  contracts 
are  void.  (/)     In    England,   an    inquisition    is    only  presumptive 

(j)  Northwestern  Ins.  Co.  v.  Blanken-  Contra  in  Pennsylvania,  /n  re  Gangwere's 
ship,  94  lud.  5.3.5;  Ranuells  i;.  Gerner,  80  Estate,  14  Penn  St.  417.  In  Leonard  v. 
Mo.  474;  Fitzhugh  v.  Wilcox,  12  Barb.  Leonard,  14  Pick.  280,  the  court  said: 
235;  Wadsworthi).  Sherman,  14  Barb.  169.  "It  is  suggested,  on  the  part  of  the  de- 
faith  by  one  having  no  knowledge  of  his  insanity  may  be  enforced.  Copenrath  v. 
Kienby,  83  Ind  18;  Mutual  Life  Ins.  Company  v.  Hunt,  79  N.  Y.  541;  Kueed- 
ler's  Appeal,  92  Pa.  428.  And  see  Black's  E.state,  132  Pa.  134.  Or  a  note  given  for 
value.  McCormick  v.  Littler,  85  111.  62  ,  Shoulters  v.  Allen,  51  Mich.  529  ;  Lancaster 
Nat.  Bank  c.  .Moore,  78  Pa.  407.  And  generally  if  a  contract  has  been  made  in  good 
faith  for  full  consideration  without  knowledge  or  ground  for  knowledge  of  the  insan- 
ity and  has  been  executed,  it  will  be  binding.  Brodrib  v.  Brodrib,  56  Cal  563,  567; 
Young  V.  Stevens,  48  N.  H.  133  ;  Matthiessen,  &c.  Co.  v.  Mc.Mahon's  Adm.  38  X.  J  L. 
536;  Sims  w.  .McLure,  8  Rich.  Eq.  286.  The  limits  of  a  lunatic's  liability  are  shown  by 
decisions  holdmg  that  information  such  as  would  lead  a  prudent  person  to  suspect  the 
incapacity  will  avoid  the  eoutract,  Matthiessen,  &c.  Co.  v.  McMahou's  Adm.  38  N.  J. 
L.  536,  and  |ire\eiit  a  recoverv  for  immev  lent  or  services  rendered.  Lincoln  v. 
Buckmaster,  :)2  \'t  652;  Hirketts  «.  JoUiff,  62  Miss.  440.  But  see  Leavitt  «.  Piles, 
38  Kan  26  That  if  the  contract  though  executed  is  not  a  fair  one  or  a  conveyance 
not  for  full  value,  it  may  be  avoided,  liiggs  v.  American  Tract  Society,  84  N.  Y.  330. 
So  if  no  consideration  is  received.  V;m  Pattou  u  Beals,  46  la.  62  Or  if  the  con- 
sideration is  neither  necessary  or  beneficial  to  the  lunatic  Physio-Medical  College 
i'  Wilkinson,  108  Ind.  314.  Where  the  lunatic  has  not  received,  but  the  party 
endeavoring  to  hold  or  charge  iiim  has  parted  with  full  value,  there  is  disagree- 
ment even  among  the  courts  which  profess  to  follow  Jlolton  v.  Caniruux  It  is  held, 
on  the  one  hand,  that  a  mortgage  given  by  a  wife  for  money  advanced  to  her  husband 
may  be  set  a.-iide  by  her  heirs.  Northwestern  Ins.  Co.  v.  Blankenship,  94  Ind  535 ;  that 
lack  of  consideration  for  the  promissory  note  of  a  lunatic  may  be  shown  against  a 
purchaser  for  value  without  notice,  Moore  v.  Hershey,  90  Pa.  196 ;  Wirebach's  Exec. 
V.  Fir.-jt  Xat.  Bank,  97  Pa.  543;  and  that  a  lunatic  who  has  made  a  voluntary  convey- 
ance of  his  property  may  set  the  conveyance  aside  though  the  grantee  subsequently 
mortgaged  the  property  to  au  innocent' third  person.  Hull  v.  Louth,  109  Ind.  315. 
On  the  other  hand,  it  has  been  held  that  one  who  purchases  land  from  the  grantee  of 
a  lunatic  in  good  faith,  for  value  and  without  notice,  obtains  a  valid  title,  though  the 
original  traiisaitioii  with  the  lunatic  was  not  a  fair  one.  Drake  n.  Crowell,  40  N  J. 
L.  58.  .\nd  see  Valentine  v.  Hunt,  115  N.  Y.  496.  And  the  English  Court  of 
Appeals  has  recently  held  that  insanity  is  uo  defence  even  to  a,  surety,  unless  it  is 
also  shown  that  the  plaintiff  was  aware  of  the  insanity.  Imperial'  Loan  Co  o. 
Stone,  [1892]    1   Q.   B    599. 

In  a  few  jurisdictions  the  deeds  and  contracts  of  lunatics  are  held  absolutely  void 
or  voidable  as  against  any  one  and  under  anv  circumstances  Thus  in  Brigham  v. 
Fayerweather,  144  .Mass.  48,  the  devisee  of  one  who  after  the  execution  of  her  will 
became  imbecile  was  allowed  to  set  aside  a  mortgage  made  by  her  while  imbecile. 
The  court  said  "  It  is  settled  in  this  Commonwealth  that  the  deed  of  an  insane  person 
IS  ineffectual  to  convey  a  title  to  laud,  good  against  the  grantor,  or  against  his  heirs 
and  devisee.s,  unless  it  is  confirmed  by  the  grantor  himself  when  of  sound  mind,  or 
by  his  legally  constituted  guardian,  or  by  his  heirs  or  devisees.  Valjiey  «  Rea,  130 
Mass  384,  and  cases  there  cited.  And  such  deed  may  be  disaffirmed  -without  return- 
ing the  consideration  money  or  placing  the  other  partv  in  statu  quo.  Chirndler  v. 
Simmons,  97  Mass.  508,  514,  515.  Nor  is  it  material  that  in  taking  the  deed  the 
grantee  acted  in  good  faitli,  and  without  knowledge  of  tlie  grantor's  insanity,  because 
he  who  deals  with  an  insane  person,  as  with  an  infant,  does  so  at  his  peril  "  See  also 
Dexter  v.  Hall,  15  Wall.  9;  Hovey  v.  Hobson,  53  Me.  451  ;  Rogers  v.  Blackwell,  49 
Mich.  192 ;  Halley  u.  Troester,  72  Mo.  73  ;  Farley  v.  Parker,  6  Ore.  105 ,  Crawford  v. 
Scovell,  94  Pa.  48. 
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*  evidence  as  to  other  parties,  (k)  But  it  has  been  held,  *  387 
that  even  where  the  statute  expressly  declares  all  the  con- 
tracts of  a  lunatic  under  guardianship  void,  or  disables  him  from 
entering  into  contracts,  it  is  not  the  purpose  nor  effect  of  such 
provisions  to  annul  his  contract  for  necessaries,  if  made  in  good 
faith  by  the  other  party,  and  under  circumstances  which  justify 
the  contract.  (I)  If  a  lunatic  be  sued,  or  a  claim  is  made.upon 
him,  perhaps  any  person,  though  not  expressly  authorized,  may 
in  his  case,  as  in  that  of  an  infant,  make,  in  good  faith,  a  legal 
tender  for  him,  which  shall  inure  for  his  benefit. 

Courts  of  law,  as  well  as  equity  afford  protection  to  those  who 
are  of  unsound  mind.  They  endeavor  to  draw  a  line  between 
sanity  and  insanity,  but  cannot  so  well  distinguish  between 
degrees  of  intelligence.  Against  the  consequence  of  mere  impru- 
dence, folly,  or  that  deficiency  of  intellect  which  makes  mistake 
easy,  but  does  not  amount  to  unsound  or  disordered  intellect, 
even  equity  gives  no  relief,  unless  the  other  party  has  made  use 
of  this  want  of  intelligence  to  do  a   certainly  wrongful  act.  (m) 


fendant,  that  an  inquisition  of  lunacy  in 
England  is  not  conclusive  on  the  question 
of  sanity  ;  but  it  is  a  sufficient  answer, 
that  such  an  inquisition  is  very  different 
from  the  proceedings  in  a  court  of  probate 
under  our  statute.  The  plaintiff  insists 
that  the  guardianship  is  conclusive  of  the 
disability  of  the  ward,  in  relation  to  all 
subjects  on  which  the  guardian  can  act, 
and  that  the  only  mode  of  preventing  this 
operation  is  by  procuring  the  guardianship 
to  be  set  aside.  And  there  can  be  no 
question  but  that  the  judge  of  probate  has 
power  to  reconsider  the  subject,  and  if  it 
shall  appear  that  the  cause  for  tlie  appoint- 
ment of  a  guardian  has  ceased,  or  that  the 
guardian  is  an  improper  person  for  the 
office,  the  letter  of  guardianship  may  be 
revoked.  McDonald  /■.  Morton,  1  Mass. 
543.  In  the  case  of  "White  v.  Palmer,  4 
Mass.  147,  it  was  held,  that  the  letter  of 
guardianship  was  competent  evidence  of 
the  msauity  of  the  ward,  and  the  reason- 
ing tends  to  show  that  it  is  conclusive ; 
but  this  was  not  the  question  then  before 
the  court.  If  this  were  not  the  general 
principle  of  the  law,  the  situation  of  the 
guardian  would  be  extremely  unpleasant, 
and  it  would  be  almost  impossible  to 
execute  the  trust.  In  every  action  he 
might  be  obliged  to  go  before  the  jury 
upon  the  question  of  sanity,  and  one 
jury  might  find  one  way,  and  another 
another  We  are  of  opinion,  that  as  to 
most  subjects,  the  decree  of  the  probate 
court,  so  long  as  the  guardianship   con- 


tinues, is  conclusive  evidence  of  the 
disability  of  the  ward  ;  but  that  it  is 
not  conclusive  in  regard  to  all.  For  ex 
ample,  the  ward,  if  in  fact  of  sufficient 
capacity,  may  make  a  will,  for  this  is  an 
act  which  the  guardian  cannot  do  for 
him  But  the  transactiou  now  m  ques- 
tion falls  within  the  general  rule."  .So, 
proceedings  in  a  court  of  equity,  estab- 
lishing the  lunacy  of  a  party,  are  admis- 
sible to  ]>rove  the  lunacy  in  an  action 
at  law,  against  third  persons  not  a  party 
to  the  proceedings  in  equity.  McCreight 
V  Aiken,  1  Rice,  56.  And  creditors  of 
an  obligor  to  a  bond,  if  not  interested 
in  the  result,  are  competent  witnesses 
to  prove  the  obligor's  lunacy.  Hart  v. 
Deamer,  6  Wend.  497.  And  to  prove  a 
party's  lunacy  at  the  time  of  making  a 
contract,  evidence  of  the  state  of  his 
mind  before,  at,  and  after  such  time  is 
admissible.  Grant  o.  'Thompson,  4  Conn. 
203.  Although  the  mere  opinion  of  wit- 
nesses not  medical  men,  relative  to  the 
sanity  of  a  party,  are  not  admissible,  yet 
their  opinions,  in  connection  with  the 
facts  upon  which  they  are  founded,  may 
be.  Grant  v.  Thompson,  4  Conn.  203 ; 
McCurry  v.  Hooper,  12  Ala.  823. 

(jt)  Sergeson  v.  Sealey,  2  Atk.  412; 
Faulder  r.  Silk,  3  Camp.  126.  And  the 
same  rule  was  recognized  in  Hart  v 
Deamer,  6  Wend.  497.  See  also  Hop- 
son  V.  Bovd,  6  B.  Mon.  296. 

(0  McCrillis  v.   Bartlett,  8  N.  H.  569. 

(in)  Osmond    v.   Fitzroy,   3   P.   Wms. 
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It  may  be  said  that  a  lower  degree  of  intellect  suffices  ordinarily 
to  make  a  will  than  is  required  to  make  a  valid  contract,  {n) 

In  this  country,  where  provision  is  made  by  statute  that  persons 
of  unsound  mind  may  be  put  under  guardianship,  this  may  be 
done  upon  a  representation  and  request,  either  of  the  authorities 
of  the  town  in  which  he  resides,  or  of  his  friends  or  relatives ; 
and  after  proper  inquiry  into  the  facts,  and  into  the  evidence  and 
character  of  the  insanity.  The  guardian  so  appointed  gives  bonds 
for  the  due  management  and  care  of  the  estate  and  person  of  the 
insane.      He  then  is  put  into  possession  of  the  estate  of  his 

*  388    ward,  and  has  the  general  disposition  *  and  control  of  it. 

For  their  powers  and  duties,  see  the  preceding  chapters  on 
Guardians  and  on  Trustees. 

Similar  provisions  are  often  made  with  respect  to  persons  men- 
tioned in  the  next  section. 


SECTION   II. 

SPENDTHEIFTS. 

In  regard  to  these  persons,  the  appointment  of  a  guardian,  and 
the  depriving  them  of  all  power  over  their  own  property,  is  gen- 
erally put  on  the  ground  of  a  danger  that  they  may  become 
chargeable  to  the  town  or  other  body  corporate  who  will  be  bound 
to  support  them  if  they  become  paupers.  The  application  must 
come,  therefore,  from  the  authorities  of  such  town ;  and  set  forth 
that  the  party,  by  drinking,  gaming,  or  other  debauchery,  is  so 
spending  and  wasting  his  means  as  to  be  in  danger  of  becoming 
chargeable.  Here  also  there  is  to  be  a  judicial  inquiry  into  the 
facts,  after  due  notice  to  the  alleged  spendthrift ;  and  upon  a 
finding  of  the  facts  in  accordance  with  the  petition,  a  guardian  is 
appointed  as  before,  and  after  such  appointment  all  contracts  of 
the  spendthrift,  except  for  necessaries,  are  void.  Where  a  pro- 
vision is  made  for  recording  such  complaint  and  petition  in  a 
public  registry,  no  valid  contract,  except  for  necessaries,  can  be 
made  by  the  spendthrift,  after  such  record,  provided  a  guardian 
be  subsequently  appointed  on  the  petition,  (o)  ^     And  it  has  been 

129,    1    Fonbl.    Eq.    (5th  ed.)    66;    Lewis  («)   Converse  v.  Converse,  21  Vt.  168. 

I'    Pead,   1   Ves.  Jr.  19      See  Marmon  v.  (o)  It  was  lield  in  Smith  v.  Spooner,  3 

Marmon,  47  la.  121.  Pick.  229,  that  the  Massachusetts  statute 

1  A  spendthrift  is  liable  for  goods  purchased  before  the  appointment  of  a  guardian 
though  not  delivered  till  after  his  appointment.     Myer  v.  Tiglie,  151  Mass,  354. 
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held  that  the  acknowledgment  or  new  promise  of  a  spendthrift 
under  guardianship  is  not  sufficient  to  take  a  former  promise  out 
of  the  Statute  of  Limitations,  (p) 


*  SECTION  III.  *389 

SEAMEN. 

The  reckless  and  improvident  habits  of  seamen,  and  their 
inability  to  protect  themselves  against  the  various  parties  with 
whom  they  deal,  have  induced  courts  both  of  law  and  equity  to 
extend  to  them  a  certain  kind  of  disability  for  their  protection ; 
that  is,  certain  contracts  with  seamen,  taking  away  their  rights, 
or  laying  them  under  wrongful  obligations,  are  annulled.  A 
number  of  statutes  have  been  enacted  both  in  England  and  in 
this  country  in  relation  to  the  shipping  articles,  as  they  are 
termed,  or  the  contracts  by  which  seamen  engage  their  services 
for  a  voyage.  The  Act  by  which  this  subject  is  principally 
governed  at  this  time  is  that  of  1813,  c.  2.i  And  it  has  been 
very  distinctly  decided,  that  any  stipulations  in  shipping 
articles  *  which  derogate  from  the  general  rights  and  privi-  *  390 
leges  of  seamen,  will  be  held  void  in  admiralty,  and  to  a 
certain  extent  at  common  law,  unless  it  shall  be  made  apparent 
by  proof  on  the  part  of  the  owner,  that  the  nature  and  effect  of 
such  stipulations  were  explained  to  and  understood  by  the  sea- 
man, and  an  additional  compensation  allowed  him,  fully  adequate 
to  all  that  he    lost  by  the  stipulation.  (2)     In  the  case  of  The 

of  1818,  c.  60,  which,  in  case  a  guardian  (?)  Brown  v.  Lull,  2  Sumner,  443 ; 
shall  be  appointed  to  a  spendthrift,  avoids  Harden  v.  Gordon,  2  Mason,  541 ;  3  Kent, 
"every  gift,  bargain,  sale,  or  transfer  of  Com.  193;  The  Juliana,  2  Dodson,  504. 
any  real  or  personal  estate,"  made  by  the  In  Brown  a.  Lull,  supra,  Story,  J.,  speak- 
spendthrift  after  the  complaint  of  the  ing  of  the  effect  of  a  stipulation  in  the 
selectmen  to  the  judge  of  probate,  and  shipping  articles,  which  in  that  case  was 
the  order  of  notice  thereon  shall  have  relied  upon  as  controUing  the  right  of 
been  filed  in  the  registry  of  deeds,  does  the  seaman  to  wages,  said:  Itis  well 
not  apply  to  promissory  notes.  But  this  known  that  the  shipping  articles,  in  their 
ca^e  is  explained  h/ Skaw,  C.  J.,  in  common  form,  are  in  P.^-jIf  .^'X''^^^"^? 
Mason  V.  Felton,  13  Pick.  208,  as  depend-  with  the  general  principles  of  the  marl- 
ing wholly  upon  the  construction  of  the  time  law  as  to  seamen  .■*  wages  It  is 
stftute  of  1818  equally  well  known  that  courts  of  admi- 
p  Mason  ;.  Felton,  13  Pick.  206;  ralty  are  in  the  habit  of  matching  with 
Shearman  v  Atkins,  4  Pick,  283;  and  see  scrupulous  jealousy  every  deviatiou  from 
PittarrFoster  1  B.  &  C.  248 ;  Ward  v.  these  principles  in  the  articles  as  injuri- 
HrtTr,  6  Taunt.  210.  ous  to  the  r/ghts  of  seamen,  and  founded 

1  See  U  S.  Rev.  Stat.  §  4509  et  seq. 
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*  391  Juliana,  referred  >-  to  by  Judge  Story  in  Harden  v.  Gordon, 
tlie  true  doctrine  on  this  subject  is  set  forth  by  Lord  Stowell 
with  great  clearness  and  force.  The  general  principle  in  all  these 
decisions  is,  that  where  a  man  has  made  a  promise  to  one  who 
has  taken  a  wrongful  advantage  of  his  circumstances  or  his  neces- 
sities, he  shall  not  be  bound  by  such  promise.  And  the  same 
principle  has  been  enforced  against  seamen ;  as  where  in  the 
course  of  a  voyage  they  compelled  the  master  to  make  a  new  con- 
tract with  them  for  higher  wages,  by  threats  of  desertion,  {r)  And 
contracts  made  with  pilots  or  salvors,  under  circumstances  of 
necessity,  for  exorbitant  or  unjust  compensation,  have  been  set 


in  au  uuconscionable  inequality  of  bene- 
fits between  the  parties.  Seamen  are  a 
tliisd  of  persons  remarkable  for  their  rash- 
ness, thoughtlessness,  and  improvidence. 
They  are  generally  necessitous,  ignorant 
of  the  nature  and  extent  of  their  own 
rights  and  privileges,  and  for  the  most 
part  incapable  of  duly  appreciating  their 
value.  They  combine,  in  a  singular  man- 
ner, the  apparent  anomalies  of  gallantry, 
extravagance,  profusion  in  expenditure, 
indifference  to  the  future,  credulity, 
which  is  easily  won,  and  confidence, 
which  is  readily  surprised.  Hence  it  is 
that  bargains  between  them  and  ship- 
owners, the  latter  being  persons  of  great 
intelligence  and  shrewdness  in  business, 
are  deemed  open  to  much  observation 
and  scrutiny;  for  they  involve  great  in- 
equality of  knowledge,  of  forecast,  of 
power,  and  of  condition.  Courts  of  ad- 
miralty on  thi.s  account  are  accustomed  to 
consider  Sfamnii  as  peculiarly  entitled  to 
their  protection ;  so  that  they  have  been, 
by  a  somewhat  bold  figure,  often  said  to 
be  favorites  of  courts  of  admiralty.  In 
a  just  sense  they  are  so,  so  far  as  the 
maintenance  of  tlieir  rights  and  the  pro- 
tection of  their  interests  against  the  ef- 
fects of  the  superior  skill  aud  shrewdness 
of  masters  and  owners  of  ships  are  con- 
cerned. Courts  of  admiralty  are  not  by 
their  constitution  and  jurisdiction  con- 
fined to  the  mere  dry  and  positive  rules  of 
the  common  law.  But  they  act  upon  the 
enlarged  and  liberal  jurisprudence  of 
courts  of  equity,  and  in  short,  so  far  as 
their  powers  extend,  they  act  as  courts 
of  equity.  Whenever,  therefore,  any  stip- 
ulation is  found  in  the  shipping  articles 
which  derogates  from  the  general  rights 
and  privileges  of  seamen,  courts  of  ad- 
miralty hold  it  void,  as  founded  upon 
imposition,  or  an  undue  advantage  taken 
of  their  necessities  and  ignorance  and  im- 
providence, unless  two  things  concur : 
first,   that   the   nature   and   operation   of 
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the  clause  is  fully  and  fairly  explained 
to  the  seamen;  and  secondly,  that  an 
additional  compensation  is  allowed,  en- 
tirely adequate  to  the  new  restrictions 
and  risks  imposed  upon  them  thereby. 
This  doctrine  was  fully  expounded  by 
Lord  Slowell,  in  his  admirable  judgment 
in  the  case  of  The  Juliana  (2  Dodson, 
504) ;  and  it  was  much  considered  by 
this  court  in  the  case  of  Harden  c.  Gor- 
don (2  Mason,  541,  556,  557) ;  and  it  has 
received  the  high  sanction  of  Mr.  Chan- 
cellor Kent  in  his  Commentaries  (iii.  §  40, 
p.  193).  I  know  not,  indeed,  that  this 
doctrine  has  ever  been  broken  in  upon  in 
courts  of  admiralty  or  in  courts  of  equity. 
The  latter  courts  ar6  accustomed  to  apply 
it  to  classes  of  cases  far  more  extensive 
in  their  reach  and  operation  ;  to  cases  of 
young  heirs  selling  their  expectancies; 
to  cases  of  reversioners  and  remainder- 
men dealing  with  their  estates;  and  to 
cases  of  wards  dealing  with  their  guar- 
dians ;  and  above  all,  cases  of  seamen 
dealing  with  their  prize-money,  and  other 
interests.  H  courts  of  law  have  felt 
themselves  bound  down  to  a  more  lim- 
ited exercise  of  jurisdiction,  as  it  seems 
from  the  cases  of  Appleby  v.  Dodd  (8 
East,  300),  and  Jesse  v.  Roy  (1  C.  M.  & 
R.  316,  329,  339),  that  they  are,  it  is  not 
that  they  are  insensible  of  the  justice 
and  importance  of  these  considerations, 
but  because  they  are  restrained  from 
applying  them  by  the  more  strict  rules 
of  the  jurisprudence  of  the  common  law, 
which  they  are  called  upon  to  admin- 
ister." In  the  case  of  the  Betsy  & 
Rhoda,  in  the  District  Court  of  Maine,  3 
N.  Y.  Leg.  Obs.  215,  it  was  held  that  a 
negotial)le  note  taken  by  a  seaman  for 
wages,  will  not  extinguish  his  claim  for 
wages,  nor  his  lien  on  the  ship,  unless  he 
be  informed  of  this  effect,  and  have  ad- 
ditional security  given  him  by  way  of 
compensation. 

(/ )  Bartlett  u.  Wyman,  14  Johns.  26L 
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aside  on  the  same  principle.  But,  in  general,  contracts  respecting 
the  wages  of  seamen  will  be  construed  liberally  in  their  favor,  in 
all  cases  where  there  may  be  room  for  such  construction,  'as 
where  by  the  usual  clause  no  seaman  was  entitled  to  his  wages, ' 
or  any  part  thereof,  until  the  arrival  of  the  ship  at  the  port  of 
discharge,  the  words  italicized  are  not  construed  as  a  condition 
precedent  to  the  earning  of  wages,  but  only  as  determining  the 
time  and  place  of  payment,  (s) 


♦SECTION  IV.  *392 

PERSONS  UNDER   DURESS. 

A  contract  made  by  a  party  under  compulsion  is  void ;  ^  because 
consent  is  of  the  essence  of  a  contract,  and  where  there  is  compul- 

(s)  Swift  V.  Clark,  15  Mass.  173;  vessel's  arriving  at  her  last  port  of  dis- 
Johnaon  v.  Sims,  1  Pet.  Ac}.  215;  Flan-  charge,  and  heing  there  safely  moored, 
ders'  Marit.  Law,  §  404 ;  The  Schooner  refused  to  remain  and  assist  in  dischar- 
Emulous  &  Cargo,  1  Sumner,  207 ;  The  ging  the  cargo,  but  absented  himself 
A.  D.  Patchin,  1  Blatch.  C.  C.  414.  And  without  leave;  it  was  held,  that  by  such 
in  the  George  Home,  1  Hagg.  Ad.  370,  desertion  he  had  forfeited  his  wages.  — 
on  an  engagement  to  go  "from  London  So,  mutinous  and  rebellious  conduct  of 
to  Batavia,  the  East  India  seas  or  else-  the  mariner,  if  persisted  in,  forfeits  their 
where,  and  until  the  final  arrival  at  any  right  to  wages.  Eelf  v.  Ship  Maria,  1 
port  or  ports  in  Europe."  It  was  held.  Pet.  Ad.  186.  —  So  does  desertion ;  and 
that  upon  the  arrival  of  the  ship  at  the  statute  of  the  United  States,  declar- 
Cowes  for  orders  (as  previously  agreed  ing  any  unauthorized  absence  of  a  sea- 
between  the  owners  and  masters),  the  sea-  man  from  his  ship  for  forty-eight  hours 
men  were  not  bound  to  proceed  on  a  fur-  to  he  desertion,  applies  to  all  cases  where 
ther  voyage  to  Rotterdam.  But  in  Webb  the  seaman  does  not  return  within  such 
■('.  Duckingfield,  13  Johns.  391,  where  a  time,  although  he  may  have  been  pre- 
seaman  wlio  had  signed  shipping  articles,  vented  by  the  sailing  of  the  ship.  For 
by  which  he  engaged  not  to  absent  him-  the  ship  is  not  bound  to  wait  for  him, 
self  from  the  vessel  without  leave  "  un-  but  he  is  bound  to  rejoin  the  ship  within 
til  the  voyage  was  ended,  and  the  vessel  that  period,  sito  perirulo.  Coffin  v.  Jen- 
was   discharged   of    her   cargo,"   on    the  kins,  3  Story,  108. 

1  In  Fairbanks  v.  Snow,  145  Mass.  153,  an  action  by  the  payee  of  a  promissory  note 
against  the  maker  who  was  a  married  woman,  it  was  held  no  defence  that  the  defendant 
was  induced  to  sign  the  note  by  threats  made  to  her  by  her  husband,  if  the  payee  took 
the  note  in  ignorance  of  this.  Holmes,  J.,  in  his  opinion  said :  "  No  doubt  if  the  de- 
fendant's hand  had  been  forcibly  taken  and  compelled  to  hold  the  pen  and  write  her 
name,  and  the  note  had  been  carried  off  and  delivered,  the  signature  and  delivery 
would  not  have  been  her  acts ;  and  if  the  signature  and  delivery  had  not  been  her  acts 
for  whatever  reason,  no  contract  would  have  been  made,  whether  the  plaintiff  knew  the 
facts  or  not.  There  sometimes  still  is  shown  an  inclination  to  put  all  cases  of  duress 
upon  this  ground  Barry  v.  Equitable  Life  Assurance  Soc,  59  N.  Y.  .587,  591.  But 
duress,  like  fraud,  rarely,  if  ever,  becomes  material  as  such,  except  on  the  footing  that 
a  contract  or  conveyance  has  been  made  which  the  party  wishes  to  avoid.  It  is  well 
settled  that  where,  eis  usual,  the  so-called  duress  consists  only  of  threats  the  contract 
is  only  voidable."  And  see  Bank  of  Grand  Rapids  o.  Butler,  48  Mich.  192;  Clark  v. 
Pease,  41  N.  H.  414. 
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sion  there  is  no  consent,  for  this  must  be  voluntary,  (t)  Such  a 
contract  is  void  for  another  reason.  It  is  founded  on  wrong. 
The  violence  was  itself  an  injury  to  the  party  suffering  it;  the 
party  using  the  violence  had  no  right  to  do  so,  and  cannot  estab- 
lish a  right  on  his  own  wrong-doing. 

It  is  not,  however,  all  compulsion  which  has  this  effect ;  it 
must  amount  to  durities,  or  duress.  But  this  duress  may  be 
either  actual  violence,  or  threat,  (m)  And  actual  violence,  if  not 
so  slight  as  to  be  quite  unimportant,  is  sufficient  to  annul  a  con- 
tract made  under  its  influence.  Imprisonment  in  a  common  jail 
or  elsewhere,  is  duress  of  this  kind ;  but  to  have  this  effect  it 
must  either  be  unlawful  in  itself,  or,  if  lawful,  then  it  must  be 
accompanied  with  such  circumstances  of  unnecessary  pain,  pri- 
vation, or  danger,  that  the  party  is  induced  by  them  to  make  the 
contract,  {v) 

*  393        *  Duress  by  threats  does  not  exist  wherever  a  party  has 

entered  into  a  contract  under  the  influence  of  a  threat,  but 
only  where  such  a  threat  excites  a  fear  of  some  grievous  wrong ; 
as  of  death,  or  great  bodily  injury,  or  unlawful  imprisonment.^ 

(()  1  Roll.  Abr.  688.  But  a  bond  given  for  the  maintenance  of 
(i()  1  Bl.  Com.  131.  a  bastard  child,  as  required  by  some  stat- 
(i;)  Watkius  v.  Baird,  6  Mass.  511 ;  ute,  is  void  for  duress,  if  the  warrant 
Eichardson  v.  Duncan,  3  N.  H.  508 ;  and  other  proceedings  before  the  magis- 
Stouffer  V.  Latshaw,  2  "Watts,  167;  Nel-  trate  are  not  according  to  the  statute, 
sou  V.  Snddarth,  1  Hen.  &  M.  350.  —  An  Fisher  v.  Shattuck,  17  Wck.  252.  —  So  a 
arrest,  though  for  a  just  cause,  and  un-  bond  executed  through  fear  of  unlawful 
der  la^vful  authority,  yet  if  it  be  for  an  imprisonment  may  be  avoided  on  ac- 
unlawful  purpose,  is  duress  of  imprison-  count  of  duress.  Whitefield  v.  Longfel- 
ment.  Severance  u.  Kimball,  8  N.  H.  low,  13  Me.  146.  —  But  contra,  as  to  a 
386.  In  Richardson  v.  Duncan,  3  N.  H.  mortgage  given  as  security  for  payment 
508,  it  was  held,  that  where  there  is  an  of  a  sum  to  the  county,  as  the  con- 
arrest  for  improper  purposes,  without  dition  of  a  pardon.  Rood  v.  Wiuslow,  2 
just  cause,  or  an  arrest  for  just  cause,  Dougl.  (Mich.)  68.  A  threat  by  a  judg- 
but  without  lawful  authority,  or  an  ar-  ment  creditor  to  levy  his  execution,  is 
rest  for  a  just  cause,  and  under  lawful  not  such  duress  as  to  make  void  an 
authority,  for  an  improper  purpose,  and  agreement  to  pay  the  sum  due.  Wilcox 
the  person  arrested  pays  money  for  his  v.  Rowland,  23  Pick.  167;  Waller  v. 
enlargement,  he  may  be  considered  as  Cralle,  8  B.  Mou.  11. — Nor  a  threat  of 
having  paid  the  money  by  duress  of  im-  lawful  imprisonment.  Eddy  v.  Herrin, 
prisonment,  and  may  recover  it  back  in  17  Me.  338;  Alexander  v.  Pierce,  10  N. 
an  action  for  money  had  and  received.  H.  497.  — And  a  note  given  to  obtain  the 
—  But  an  agreement  by  a  prisoner  to  release  of  property  from  an  illegal  levy  of 
pay  a  just  debt  made  while  under  legal  an  execution,  is  not  void.  Bingham  v. 
imprisonment,  cannot  be  avoided  on  the  Sessions,  6  Sm.  &  M.  13.  See  Bowker  v. 
ground  of  duress.  Shephard  y.  Watrous,  Lowell,  49  Me.  429 ;  Hackett  v.  King,  6 
3  Gaines,  166 ;  Crowell  v.  Gleason,  1  Fairf.  Allen,  58. 
325 ;  Meek  o.  Atkinson,  1  Bailey,  84.  — 

1  If  one  knowing  he  has  not  a  just  claim  against  another  arrests  him  or  attaches 
his  goods,  a  payment  by  the  latter  to  release  himself  or  his  goods  is  a  payment  under 
duress  and  may  be  recovered.  Rollins  v.  Lashus,  74  Me.  218 ;  Chandler  v  Sanger,  114 
Mass.  364.  But  a  threat  to  enforce  at  law  a  right  claimed  in  good  faith  will  not  COU' 
Btitute  duress,  even  though  the  right  claimed  did  not  exist.     Wilson,  &c.  Co.  v.  Curry, 
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It  is  a  rule  of  law,  which  is  applied  to  many  cases,  that  where  the 
threat  IS  of  an  injury  for  which  full  and  entirely  adequate  com- 
pensation may  be  expected  from  the  law,  such  duress  will 
not,  *of  itself,  avoid  a  contract,  for  the  threatened  person    *394 
ought  to  have  sufficient  resolution  to  resist  the  threat  and 
rely  upon  the  law,  as  where  the  threat  is  of  an  injury  to  property 
or  of  a  slight  injury  to  the  person,  {w)     But  no  verdict  could  com^ 

(«')  Atlee  V.  Backhouse,  3  M.  &  W.  the  law  watch  over  all  contracts  that  it 

642  ;  Sumner  ..  Ferryman,  1 1  Mod.  201 ;  will  not  permit  any  to  il  b"b'„t  snVh 

Astley  „.  Reynolds,  Stra    715.      It  is  on  as  are  made  by  persons  perfectlf  free,  and 

this   ground    perhaps,    that  in   England  at  fuU  liberty  to  make  or  rffjesnchcon- 

duress  of  one  s  property  ,9  not  sufficient  to  tracts,  and  that  not  only  w4  respect  to 

Tfw7i^^^%    .^''^?,''-,^^'^'\°Tu^  their  persons,  but  in  regard  to  tlU  goods 

IL     ^\       '  ^^"^^^  "■  2«=^le   11  A.  &  E.  and  chattels  also.     Contracts  to  be  binding 

?,        .n^     see   basportas  y.   Jennings,   1  must  not  be  made  under  any  restraint  or 

Bay,  470;  Collms  v  Westbury,  2  id.  211.  fear  of  their  persons,  otlierwise  they  are 

In  this  last  case  the   law  was  thus  laid  void.  ...  So,  in   like   manner,  duress  of 

down  by  the  court:    "So  cautiously  does  goods  wiU  avoid  a  contract,  where   an 

126  Ind.  161  ;  State  v.  Harney,  57  Miss.  863 ;  Heyshara  v  Dettre,  89  Pa.  506  •  De  La 
Cuesta  V.  Insurance  Co.  136  Pa.  62,  658 ;  Whittaker  v.  Southwest  Va.  Imp.   &o.  Co    34 
tt'-    f  ^1^-    Though  bnsinesss  necessities  make  it  necessary  to  yield.    Silliman  v 
.United  States,  101  tJ.  S.  465;  Hackley  v.  Headley,  45  Mich.  568;  Custin  v.  Viroqua' 
67  Wis.  314.     But  a  compromise  oppressive  and  unfair  in  its  nature  and  known  to  be 
so  may  be  avoided.     Headley  v.  Hackley,  50  Mich.  43.     Unlawful  detention  of  property 
will  avoid  a  contract  made  to  secure  its  return,  Oliphant  v.  Markham,  79  Tex.  543; 
or  give  a  right  to  recover  money  paid  to  obtain  such  property.     Green  v.  Duckett  1 1 
Q.  B.  D.  275  ;  Motz  v.  Mitchell,  91  Pa.  114.     Refusal  to  clear  a  vessel  until  the  master 
signed  an_  agreement  constitutes  duress.     McPherson  v.  Cox,  86  N.  Y.  472.     So,  ex-  . 
cessive  freight  charges  extorted  by  the  only  common  carrier  accessible  may  be  recovered. 
Transportation  Co.  v.  Sweetzer,  25  W.  Va.  434.     An  instrument  executed  by  a  woman 
under  threats  to  send  a  husband  or  son  to  prison  unless  she  did  so  may  be  avoided. 
McClatchie  v.  Haslam,  63  L.  T.  376 ;  First  Nat.  Bank  0.  Bryan,  62  la.  42  ;   Meech  v. 
Lee,  82  Mich.  274 ;  Lomerson  v.  Johnston,  44  N.  J.  Eq.  93  ;  Schoener  v.  Lissauer,  107 
N.  Y,  111 ;  Adams  v.  Irving  Bank,  116  N.  Y.  606  ;  McCormick.  &c.  Co.  v.  Hamilton, 
73  Wis.  486.     See  Keckley  v.  Union  Bank,  79  Va.  458.     And  a  note  signed  by  a  father 
under  similar  circumstances  was  held  voidable  for  duress  in  Bryant  v.  Peck  &  Whipple 
Co.,  154  Mass.  460.     But  an  instrument  executed  by  a  wife  voluntarily  and  freely  is 
binding,  though  executed  to  prevent  prosecution  of  her  husband.     Barrett  v,  Weber, 
125  N.  Y.  18.     A  note  executed  in  order  to  secure  the  maker's  release  from  imprison- 
ment under  lawful  process  was  held  good  in  Clark  v.  TurnbuU,  47  N.  J.  L.  265,  though 
in  fact  no  cause  of  action  existed.    A  note  given  to  compromise  a  well-founded  bastardy 
prosecution  may  be  enforced.     Heaps  v.  Dunham,  95  111.  583.    And  in  Maine  it  is  held 
that  mere  threats  of  a  criminal  prosecution  by  one  who  believes  himself  wronged  do 
not  constitute  duress.      Higgins  v.  Brown,  78  Me.  473 ;  Hilborn  v,  Bucknam,  78  Me. 
482.     And  unless  threatened  prosecution  or  imprisonment  for  an  actual  offence  is  made 
under  circumstances  of  unnecessary  hardship  or  with  an  improper  end  in  view,  it  will 
not  constitute  duress.     Sanford  v.  Sornborger,  26  Neb.  295.     In  New  Jersey  the  dis- 
tinction is  still  maintained  between  duress  at  common  law  and  such  undue  influence 
as  will  cause  a  court  of  equity  to  set  aside  a  contract  or  conveyance.     Sooy  ads.  The 
State,  38  N.  J.  L.  324.     It  was  accordingly  held  that  there  was  no  defence  at  law  to 
notes  signed  by  a  married  woman  under  threats  of  her  hu.sband  that  he  would  poison 
himself  nnless  she  did,  the  payee  being  cognizant  of  such  threats  and  the  plaintiff 
being  an  indorsee  from  the  payer  after  maturity.    The  court  say  that  any  undue  in- 
fluence was  a  matter  of  purely  equitable  cognizance.    Wright  v.  Remington,  41  N.  J. 
L.  48 ;  Remington  v.  Wright,  43  N.  J.  L.  451.     An  angry  comniand  of  a  husband  to 
"  dry  up  that  crying  and  go  write  your  name  "  was  held  insufficient  to  establish  a  de- 
fence of  duress  "to  a  mortgage  signed  by  the  wife.     Gabbejf  v.  Forgeus,  38  Kan.  62. 
Probably  duress  by  a  third  person  without  privity  of  the  obligee  would  be  no  defence 
to  an  obligation.    Fairbanks  v.  Snow.  145  Mass.  153. 
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pensate  adequately  for  loss  of  limb,  or  for  great  personal 
*395    violence,  *and  no  man  shall  be  held  bound  to  incur  such 

a  danger.  These  distinctions,  however,  would  not  now 
probably  have  a  controlling  power  in  this  country  ;  but  where  the 
threat,  whether  of  mischief  to  the  person  or  the  property,  or  to 
the  good  name,  was  of  sufficient  importance  to  destroy  the  threat- 
ened party's  freedom,  the  law  would  not  enforce  any  contract 
which  he  might  be  induced  by  such  means  to  make.  ^  And  where 
there  has  been  no  actual  contract,  but  money  has  been  extorted 
by  duress,  under  circumstances  which  give  to  the  transaction  the 
character  of  a  payment  by  compulsion,  it  may  be  recovered 
back,  (x) 

unjust    and    unreasonable    advantage    is  action."     Although  in  England  a  contract 

taken  of  a  man's  necessities,  by  getting  may  not  he  avoided  for  duress  of  goods, 

his  goods   into  his  possession,  and  there  yet  money  paid  under  such  duress  may 

is  no  other  speedi/  means  left  of  getting  be  recovered  back.     See  Gates  v.  Hudson, 

them  bacic  again  hut  by  giving  a  note  or  5  E.  L.  &  E.  469 ;  s.  c.  6  Exch.  346. 

a  6onrf,  or  where  a  man  s  necessities  may  (x)  Chase   v.   Dwinal,  7    Greenl.  134; 

be  so  great  as  not  to  admit  of  the  ordi-  Gates  f.  Hudson,  5  E.  L.  &  E.  469,  s.  c. 

nary  process  of  law,  to  afford  him  relief,  6  Exch.   346.     But  where   a   person  has 

as   was   determined    in   this   court    after  paid  the  amount  of  taxes  assessed  upon, 

solemn   agreement,   in   the   case  of    Sas-  him,  he  cannot  recover  it  back,  upon  the 

portas  V.  Jennings,   1  Bay,  470 ;  also  in  ground  that  the  assessment  was  illegally 

the    case   of    Astley    u.    Reynolds,    Stra.  made,  if  there  be  no  proof   that  he  was 

915."    See  also  Nelson  u.  Suddarth,  1  Hen.  compelled  to  pay  any  portion  thereof  by 

&M  350;  Foshay  w.  Ferguson,  .5  Hill  (N.  duress   of    his    person    or   seizure  of   his 

y.),  158,  where  Branson,,].,  said;  "I  en-  property,    or    that    any    part    was    paid 

tertain  no  doubt  that  a  contract  procured  under   protest,  and   to  avoid   such  arrest 

by  threats  and  the  fear  of  battery,  or  the  or  seizure.     The  mere  fact  that  the  taxes 

destruction  of  property,  may  be  avoided  were  paid  to  collectors,  who  had  warrants 

on  the  ground  of  duress.     There  is  noth-  for  the  collection,  affords  no  satisfactory 

ing  but  the  form  of  a  contract  in  such  a  proof    of    payment   by  duress.     Smith  v. 

case,   without   the   substance.      It   wants  Readfield,  27  Me.    145.      See,  as  to  pay- 

the  voluntary  assent  of  the  party  to  be  ments   under    legal   duress,  Fleetwood  v. 

bound    by    it.       And    why    should     the  New  York,    2    Sandf.    475  ;  Harmony  ". 

wrong-doer    derive    an    advantage    from  Bingham,  1  Duer,  229 ;  Blayor  v.  Leffer- 

his  tortious   act?     No   good  rea.son    can  man,  4  Gill,  425. 
be  assigned  for  upholding  such  a  trans- 

1  In  Parmentier  v.  Pater,  13  Ore.  121,  130,  it  is  said  "  Any  threats  even  of  slight 
injury  will  invalidate  the  contract.  Persons  of  a  weak  or  cowardly  nature  are  the 
very  ones  that  need  protection.  The  courageous  can  usually  protect  themselves. 
Capricious  and  timid  persons  are  generally  the  ones  that  are  influenced  by  threats,  and 
it  would  be  great  injustice  to  permit  them  to  be  robbed  by  the  unscrupulous,  because 
they  are  so  unfortunately  constituted."  In  Jordan  r.  Elliott,  (Pa  1S82)  12  W,  N.  C. 
56;  8.  ^J.  15  Central  L.  J  232,  Gordon,  J.,  says,  in  alluding  to  the  old  rule  that  to  con- 
stitute duress  threats  must  be  of  such  a  character  as  would  induce  a  well-grounded 
fear  in  the  mind  of  a  courageous  man,  "  The  fanta.stic  heroics  of  Jordan  would  not 
have  been  sufficient  to  induce  a  courageous  man  to  do  that  which  he  was  not  disposed ; 
hence  if  this  rule  is  to  be  applied  to  the  case  in  hand,  the  defence  is  insniBcient.  But 
fortunately  for  the  weak  and  timid,  courts  are  no  longer  governed  b\-  this  harsh  and 
inequitable  doctrine;"  citing  the  text.  And  in  Scott  v.  Sebright,  12  P.  D.  21,  24, 
Butt,  J.,  said  "  It  has  sometimes  been  said  that  in  order  to  avoid  a  contract  entered 
into  through  fear,  the  fear  must  be  such  as  would  impel  a  person  of  ordinary  resolu- 
tion and  courage  to  yield  to  it.  I  do  not  think  that  is  an  accurate  .statement  of  the 
law.  Whenever  from  natural  weakness  of  intellect  or  from  fear,  —  whether  rea- 
sonably entertained  or  not,  —  either  party  is  actually  in  a  state  of  mental  incompetence 
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A  contract  made  under  duress  is  not,  however,  strictly  speaking, 
void,  but  only  voidable ;  because  it  may  be  ratified  and  affirmed 
by  the  party  upon  whom  the  duress  was  practised,  (y) 


(n)  Shep.  Toncli.  62,  288 ;  Fairbanks  v. 
Snow,  145  Mass.  153;  Sanfor'd  v.  Sora- 
borger,  26  Neb.  295  ;  Oregon  Pacific  R.  R. 
Co.  V.  Forrest,  128  N.  Y.  83.  The  privi- 
lege of  avoiding  a  contract  for  reason  of 
duress  is  personal,  and  none  can  take 
advantage  of  it  bnt  the  party  himself. 
Huscombe  v.  fStaudiug,  Cro.  J.  187  ;  Bay- 
lie  !).  Clare,  2  Brownl.  276;  McClintick 
V.  Cummins,  3  McLean,  158.  Perhaps, 
however,  this  privilege  extends  to  sure- 
ties. It  was  so  held  in  Fisher  v.  Shattuck, 
17  Pick.  252.  But  the  contrary  was  ex- 
pressly adjudged  in  Huscombe  v.  Stand- 
ing, Cro.  J.  187.  See  also  McClintick  v. 
Cummins,  3  McLean,  158.  In  this  case 
it  is  said  that  the  father  and  son  may 
each  avoid  his  obligation  by  duress  of 
the  other ;  and  so  a  husband  by  duress  of 


his  wife.  See  also  Bac.  Abr.  Duress  • 
(B.) ;  Harris  v.  Carmody,  131  Mass.  51. 
For  other  cases  illustrating  the  law  of 
duress,  compulsion,  and  oppression,  see 
Baxeudale  v.  Eastern  Counties  R.  R.  Co. 
27  L.  J.  C.  137  ;  Baxendale  v.  Great 
Western  R.  R.  Co.  32  L.  J.  C.  225,  33  ib. 
197 ;  Tamvaco  v.  Simpson,  3  L.  J.  C.  268 ; 
Fraser  v.  Pendleberry,  31  L.  J.  C.  1  ;  At- 
kinson V.  Denby,  30  L.  J.  Exch.  361  ;  Pid- 
dington  v.  South-Eastern  R.  R.  Co.  27  L. 
J.  C.  295 ;  Garton  v.  Bristol  &  Exeter  R. 
R.  Co.  28  L.  J.  Exch.  169.  In  these  last 
cases  the  plaintiffs  recovered  excessive 
charges  which  they  had  paid  to  railroad 
companies  who  had  refused  to  carry 
goods,  or  to  deliver  goods  carried,  unless 
these  payments  were  made. 


to  resist  pressure  improperly  brought  to  bear,  there  is  no  more  consent  than  in  the 
case  of  a  person  of  stronger  intellect  and  more  robust  courage  yielding  to  a  more 
serious  danger." 
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ALIENS. 

An  alien,  by  the  definition  of  the  common  law,  is  a  person  born 
out  of  the  jurisdiction  and  allegiance  of  this  country,  excepting 
only  the  children  of  public  ministers  abroad,  whose  wives  are 
American  women.  But  the  statute  of  29th  January,  1795,  declared 
that,  "  the  children  of  citizens  of  the  United  States,  born  out  of 
the  limits  and  jurisdiction  of  the  United  States,  shall  be  con- 
sidered as  citizens  of  the  United  States. "  The  statute  of  the  14th 
April,  1802,  is  more  obscure  on  this  subject,  and  is  regarded  by 
high  authoriity  (a)  as  leaving  this  question  in  some  doubt.  We 
do  not  believe  that  the  courts  of  this  country  would  apply  to  this 
question  those  principles  of  the  common  law  of  England  which 
oppose  the  provision  of  the  statute  of  1795.  This  cannot,  how- 
ever, be  regarded  as  certain,  until  it  is  settled  by  competent 
adjudication  or  statutory  provision. 

It  is  said  that  a  foreign  born  child  of  a  citizen  of  the  United 
States  is  subject  to  a  double  allegiance  ;  but  on  reaching  maturity 
he  has  the  right  to  elect  one  and  repudiate  the  other,  and  such 
election  is  conclusive  upon  him.  (aa)  And  it  has  been  held  that 
a  child  of  aliens  born  in  this  country,  is  'primd  facie  a  citizen 
thereof,  although  his  mother  was  here  only  for  the  purpose  of 
being  confined,  (ab) 

(a)  Chancellor  Kent  saj-s,  2  Com.  52  :  generally  '  that  the  children  of  citizen3  of 

"  It    [this   statute]    applied   only   to    the  the  United  States,  born  out  of  the  limits 

children  of  persons  who  then  were  or  had  and    jurisdiction    of    the    United    States, 

been  citizens ;  and  consequently  the  bene-  shall   be   considered    as    citizens   of    the 

fit  of   this  provision    narrows  rapidly  by  United    States.'      And  when  we  consider 

the  lapse  of    time  ;    and  the    period  will  the   universal   propensity    to   travel,   the 

soon  arrive  when  there  will  be  no  statu-  liberal   intercourse   between   nations,  the 

tory  regulation  for  the  benefit  of  children  extent  of  commercial  enterprise,  and  the 

born   abroad,  of   American    parents,  and  genius  and  spirit  of  our  municipiil  insti- 

they  will  be  obliged  to  resort  for  aid  to  tutions,  it    is    quite   surprising   that   the 

the  dormant   and   doubtful   principles   of  rights  of   the  children   of  American  citi- 

the  English    common   law.         .  But   the  zens,  born  abroad,  should,  by  the  existing 

whole    statute    provision    is    remarkably  act  of  1802,  be  left  so  precaiious,  and  so 

loose  and  vague  in   its   terms,   and  it  is  far   inferior   in  the    security   which   had 

lamentably    defective,  in    being   confined  been  given  in  like  circumstances  by  the 

to  the  case  of   children  of   parents   who  English  statutes." 

were  citizens  in  1802,  or  had  been  so  pre-  (aa)  Ludlam  v.  Ludlam,  26  N.  Y.  356. 

viously.      The    former    act    of    January  (ab)  Munro  «.  Merchant,  28  N.  Y.  9. 
29th,    1795,   was  not  so  ;  for  it  declared 
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At  common  law  an  alien  cannot  acquire  title  to  real  property 
by  descent,  nor  by  grant,  nor  by  operation  of  law.  Nor  can  he 
give  good  title  by  grant ;  nor  can  he  transmit  good  title 
*to  his  heir.  (5)  If  an  alien  take  land  by  purchase,  he  *397 
may  hold  it  until  office  found,  and  may  bring  an  action  for 
the  recovery  of  possession ;  (c)  but  if  he  die,  the  land  passes  at 
once  to  the  State,  without  any  inquest  of  office.  ((Z)  His  title 
cannot  be  called  in  question  in  a  collateral  proceeding  between 
individuals ;  {dd)  for  an  alien  may  take  and  hold  by  deed  or  devise 
as  against  all  but  the  sovereign ;  (de)  and  the  rule  that  an  alien 
may  take  land  by  purchase  is  valid  in  equity  as  well  as  law.  (cZ/) 
But  the  severity  of  these  rules  has  been  very  much  mitigated  in 
this  country,  somewhat  by  adjudication,  but  more  by  the  various 
statutes  of  the  States,  in  many  of  which,  and  in  the  constitutions 
of  some,  there  are  provisions  modifying  the  principles  of  the 
common  law  relative  to  aliens,  (e)  ^ 

In  respect  to  personal  property,  and  the  various  contracts  in 
relation  to  it,  and  the  obligations  which  these  contracts  impose 
upon  him,  and  the  remedies  to  which  he  may  resort  for  breach  of 
them,  the  alien  stands  very  much  upon  the  same  footing  as  the 


(b)  Calvin's  case,  7  Rep.  25  a;  Col-  any  right!?  incident  to  its  ownership,  by 
lingwood  V.  Pace,  1  Vent.  417  ;  Jackson  proof  of  alienage  in  any  proceeding  but 
V  Lnnn,  3  Johns.  Cas.  109  ;  Levy  v.  Mc-  in  an  inquest  of  office.  See  Ferguson  v. 
cartee,  6  Pet.  102  ;  Jackson  v.  Green,  7  Neville,  61  Cal.  356  ;  Halstead  v.  Commis- 
Wend.  333  ;  Jackson  v.  Fitzsimmons,  10  sioners,  56  Ind.  363 ;  Marx  v.  McGlynn,  88 
Wend.  1  ;  Cross  v.  De  Valle,  1   Wallace,  N.  Y.  357, 

5  ;  King  v.  Ware,  53  la  97.  (d)  Co.  Lit.  2  b ;  Willion  v.  Berkley,  , 

(c)  Waugh  V.  Riley,  8  Met.  295.  —  Plowd.  229  b,  230  a  ;  Fox  v.  Soutback, 
Savage,  C.  J.,  in  Bradstreet  v.  Supervisors  12  Mass.  143  ;  Fairfax  v.  Hunter,  7 
of  Oneida  County,  13  Wend.  548,  decided  Craneh,  619  ;  Orr  v.  Hodgson,  4  Wheat, 
that  notwithstanding  the  ancient  rigor  of  453.  See  also  Wilbur  v.  Tobey,  16  Pick, 
the  common  law,  such  an  action  might  179;  Foss  v.  Crisp,  20  id.  124;  People  v. 
be  maintained.  "If  it  is  the  property  of  Conklin,  2  Hill  (N.  Y.),  67;  Banks  o. 
the  alien  against  evervbody  but  the  gov-  Walker,  3  Barb.  Ch.  438. 

ernment,  he  has  the  right  to  use  it;  and  (dd)  Harley  v.  State,  40  Ala.  689. 

if  necessary  to  prosecute  for  it,  surely  the  (de)  Osterman  v.  Baldwin,  6  Wallace, 

right  to    prosecute    is    necessarily  conse-  116. 

quent  upon  his  right  to   its  enjoyment."  (df)  Cross  v.  De  Valle,  1  Clifford,  282. 

—  In  Texas  an  alien   cannot   hold  prop-  (e)  This  subject   is  very  fully  consid- 

erty  except  in    particular   cases.      Merle  ered,  and  presented  with  great  clearness, 

V.  Andrews,  4  Tex.  200.     It  was  held  in  and  an  abundant  illustration,  in  2  Kent, 

Ramires    v.    Kent,   2   Cal.   558,   that   an  Com.  lect.  xxv. 

alien  could  not  be  deprived  of  land  or  of 


'  A  sale  of  lands  in  Texas,  before  her  separation  from  Mexico,  by  a  citizen  to  a  non- 
resident alien,  passed  the  title  to  the  latter,  who  thereby  acquired  a  defeasible  estate 
in  them  which  he  could  hold  until  deprived  thereof  by  the  supreme  authority,  upon 
the  official  ascertainment  of  the  fact  of  his  non-residence  and  alienage,  or  upon  the 
denouncement  of  a  private  citizen.  Phillips  v.  Moore,  100  U.  S,  208.  See  also  Hauen- 
stein  V.  Lynham,  100  U.  S.  483.  —  K. 
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citizen.  An  alien  resident  within  a  State  was  entitled  lo  the 
benefit  of  the  insolvent  laws.  (/)  The  bankrupt  law  recently  in 
force  by  section  19th  permitted  any  person  to  become  a  bankrupt 
"  residing  within  the  jurisdiction  of  the  United  States,  and  owing 
debts  provable  under  this  Act. "  And  he  [might]  be  made  a  bank- 
rupt under  the  provisions  respecting  involuntary  bankruptcy. 

The  recent  statute  concerning  trade-marks,  as  will  be  seen 
in  our  chapter  on  that  subject,  admits  aliens  to  its  advantages. 
And  before  the  statute,  in  some  interesting  cases  respecting  trade- 
marks, it  was  determined  that  he  was  entitled  to  the  same 
*398  protection  as  our  citizens.  (^)  The  right  *to  confiscate 
the  debts  and  property  of  alien  enemies  is  declared  to  exist 
in  Congress,  by  the  highest  judicial  authority ;  {h)  but  the  exer- 
cise of  this  right,  it  may  well  be  hoped,  will  never  be  attempted,  (i) 
But  even  alien  enemies  residing  in  this  country  may  sue  and  be 
sued  as  in  time  of  peace,  on  the  ground  that  their  residence  is 
lawful  until  they  are  ordered  away  by  competent  authority,  and 
this  residence  gives  them  a  right  to  protection,  (j)     During  this 


(/)  Judd  V.  Lawrence,  1  Cush.  531. 
*'  The  iusi-ilvent  laws  extend  in  terms  to 
all  insolvent  debtors  residing  within  this 
Commonwealth ;  and  this  language  un- 
questionably embraces  aliens  as  well  as 
native  or  naturalized  citizens,  unless  it 
can  be  shown  that  such  was  not  the  in- 
tention of  the  legislature.  It  has  been 
argued  that  this  appears  Ijy  the  authority 
given  to  the  commissioner  to  assign  all 
the  debtor's  estate,  real  and  personal, 
whereas  an  alien  cannot  hold  or  effectu- 
ally assign  real  estate.  But  if  this  were 
so,  there  seems  to  be  no  reason  wliy  the 
personal  estate  of  an  alien  insolvent 
debtor  should  not  be  distributed  among 
his  creditors  under  the  insolvent  laws  as 
well  as  the  personal  estate  of  native  citi- 
zens who  have  no  real  estate.  But  it  is 
not  true  that  aliens  cannot  hold  aud  as- 
sign real  estate.  It  is  true  an  alien  can- 
not take  by  descent,  but  he  may  take  by 
purchase  or  devise,  and  can  hold  agiiinst 
all  except  the  Commonwealth,  and  can 
be  divested  only  by  office  found,  and 
until  office  found,  can  convey.  And 
whateier  title  the  insolvent  debtor  could 
convey  by  deed  may  be  assigned  by 
statute. " 

iff)  Coats  d.  Holhrook,  2  Sandf.  Ch. 
.586  ;  Taylor  v.  Carpenter,  id.  603  ;  3 
Story,  458;  11  Paige,  292;  2  Woodb.  & 
M.  1.  WoodbuTjj,  J.,  in  a  long  opinion 
reviewing  the  authorities  both  English 
and  American,  sustains  the  doctrine  of 
the  text,  and  reprehends  in  the  strongest 
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terms  any  attempt  to  place  aliens  in  our 
courts  upon  a  footing  different  from  our 
citizens,  contending  that  the  want  of 
reciprocity  of  rights  to  our  citizens  in 
foreign  courts  might  be  a  good  reason 
for  legislation  by  Congress,  but  would 
not  be  for  this  court  to  deny  to  aliens 
rights  guaranteed  to  them  by  the  Consti- 
tution, and  which  a  court  could  not  deny 
without  an  exercise  of  judicial  legisla- 
tion. "  The  cannibal  of  the  Fejees  may 
sue  here  in  a  personal  action,  though 
having  no  courts  at  home  for  us  to  resort 
to."  "An  alien  is  not  now  regarded  as 
'  the  outside  barbarian '  he  is  considered 
in  China."  "In  the  courts  of  the  United 
States,  they  are  entitled,  being  alien 
friends,  to  the  same  protection  of  their 
rights  as  citizens."  .S(o/-(/,  ,T.,  3  Story, 
434.  — Barry's  case,  2  How.  65;  5  id.  103. 
An  alien  was  allowed,  as  to  regaining 
the  custody  of  his  cliild  from  his  wife 
and  her  connections,  the  same  remedies 
and  principles  as  are  granted  to  the 
citizens. 

(A)  Brown  v.  United  States,  8  Cranch, 
110;  The  Adventure,  id.  228,  229;  Ware 
V.  Hylton,  3  Dallas,  199. 

(0  A  very  powerful  argument  against 
the  right  itself  was  made  by  Alexander 
Hamilton,  in  his  letters  signed  Camillas, 
published  in  1795. 

ij)  Wells  V.  Williams,  1  Ld.  Eaym. 
282 ;  Daubigny  v.  Davallon,  2  Anst.  462  ; 
Clarke  v.  Morey,  10  Johns.  69;  Russell  v. 
Skipwith,  6  Binu.  241. 
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residence,  the  alien  is  equally  bound  with  the  citizen  to  obey  all 
the  laws  of  the  country,  which  do  not  apply  specitically  and 
exclusively  to  citizens.^ 

1  An  alien  woman  who  marries  a  citizen  thereby  becomes  a  citizen,  and  may  take 
lands  by  purchase  or  descent.  Luhrs  u.  Eimer,  80  N.  Y.  171.  So  if  her  husband 
becomes  a  citizen  after  the  marriage  she  thereby  becomes  a  citizen  though  she  is  not 
living  with  him,  and  has  never  come  within  the  United  States.  Headman  v.  Rose,  63 
Ga.  458. 
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OF   OUTLAWS,   PERSONS  ATTAINTED,  AND   PEESONS   EXCOMMUNICATED. 

The  process  of  Outlawry  was  common  in  England  under  the 
Saxon  kings.  By  it  a  person  was  placed  wholly  out  of  the  pro- 
tection of  the  law,  so  that  he  was  incapable  of  bringing  any  action 
for  redress  of  injury ;  and  it  also  worked  a  forfeiture  of  all  goods 
and  chattels  to  the  king.  Until  some  time  after  the  Conquest 
it  was  confined  to  cases  of  felony ;  but  then  it  was  extended  by 
statute  to  all  actions  for  trespass  m  et  armis.  By  later  statutes  it 
has  been  extended  to  other  civil  actions.  An  outlaw  might  be 
arrested  by  the  writ  of  capias  utlagatum,  and  committed  until 
the  outlawry  was  reversed.  But  this  reversal  was  granted  on  any 
plausible  ground,  if  the  party  came  into  court  himself  or  by  attor- 
ney ;  the  process  being  used  in  modern  times  merely  to  compel 
appearance,  (a)  In  some  of  our  older  States  process  of  outlawry 
was  permitted  and  regulated  by  statute ;  but  it  never  had  much 
practical  existence  in  this  country,  and  is  now  wholly  disused,  (b) 
Attainder,  by  the  common  law,  was  the  inseparable  conse- 
quence of  every  sentence  of  death.  Attainder  for  treason  worked 
a  forfeiture  of  all  estates  to  the  king,  and  such  "  corruption  of 
blood  "  that  he  could  neither  inherit,  nor  could  any  one  inherit 
from  him ;  he  was  utterly  deprived  of  all  rights,  and  wholly  inca- 
pacitated from  acting  under  the  protection  of  the  law,  either  for 
himself  or  for  another.  In  the  words  of  Blackstone,  "  the  law 
sets  a  note  of  infamy  upon  him,  puts  him  out  of  its  protection,  and 

takes  no  further  care  of  him  than  to  see  him  executed ; " 
*423    and  "  by  an  anticipation  of  his  punishment  he  *is  already 

dead  in  law. "  (c)  During  the  conflicts  in  England  between 
different  claimants  of  the  throne,  and  between  the  sovereign  and 
the  people,  this  tremendous  engine  of  oppression  was  unsparingly 
used,  and  sometimes  under  circumstances  which  gave  to  it  the 
character  of  extremest  cruelty.     It  may  well  be    believed    that 

(a)  3  Bl,  Com.  284.  (c)  4  Bl,  Com.  380. 

(6)  See  7  Dane,  Abr.  313. 
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such  a  process  would  not  find  favor  among  us,  either  when  we 
were  colonies,  or  after  we  had  become  States;  and  it  has  no 
existence  here. 

Excommunication  expels  a  person  from  the  Church  of  England, 
and  as  the  civil  law  comes  in  aid  of  the  ecclesiastical  power  of 
that  country,  it  has  been  of  great  moment  there  ;  and  as  it  worked 
a  disability  almost  entire,  it  was  an  instrument  of  great  power  in 
.the  hands  of  the  ecclesiastical  authorities.  But  in  this  sense 
excommunication  can  have  no  existence  in  this  country,  as  we 
have  no  national  church,  recognized  and  armed  by  the  civil  law. 
We  have,  however,  churches,  which,  with  us,  are  only  voluntary 
associations  organized  for  religious  purposes.  As  such  they  are 
recognized  and  protected  by  the  law.  They  must  have  the  right 
to  determine  as  to  their  own  membership,  and  to  provide  for  this 
by  forms  and  by-laws,  which,  if  they  contradict  no  principles  or 
provisions  of  law,  and  interfere  with  no  personal  rights,  would 
doubtless  be  regarded  by  the  courts,  {d)  But  all  questions  which 
come  up  in  relation  to  the  rights  or  contracts  of  a  person  severed 
from  such  society,  by  an  act  of  "  excommunication, "  would  be 
governed  by  the  general  principles  of  the  law  of  property,  or  of 
the  law  of  contracts. 

Id)  Farnsworth  v.  Storrs,  5  Cueh.  412. 

439 


427  *BOOK    II. 

CONSIDERATION    AND    ASSENT. 


CHAPTEE  I. 

CONSIDERATION. 


Sect.  I.  —  The  Necessity  of  a  Consideration. 

A  PROMISE  for  which  there  is  no  Ronsideration  cannot  be  enforced 
at  law.  This  has  been  a  principle  of  the  common  law  from  the 
earliest  times,  (a)  ^  It  is  said  to  have  been  borrowed  from  the 
Eoman  law.  The  phrase  "  nudum  pactum  "  —  commonly  used  to 
indicate  a  promise  without  consideration  —  certainly  was  taken 
from  that  law ;  but  it  does  not  mean  with  us  precisely  what  the 
Eoman  jurists  understood  by  it.  By  the  civil  law  gratuitous 
promises  could  be  enforced  only  where  they  were  made  with  due 
formality,  and  in  prescribed  language  and  manner;  then  such 
agreement  was  a  "  pactum  verbis  prescriptis  vestitum, "  and  where 
such  promise  was  not  so  made  it  was  called  a  "  nudum  pac- 
tum, "  (b)  that  is,  nudum  because  not  vestitum.  But  an  agreement 
thus  formally  ratified,  or  "  vestitum, "  was  enforced  without 
reference  to  its  consideration ;  whereas  a  "  nudum  pactum, "  or 
promise  not  formally  ratified,  was  left  to  the  good  faith  of  the 
promisor,  the  law  refusing  to  aid  in  its  enforcement,  unless 
the  promisee  could  prove  a  distinct  consideration.  The  prin- 
ciple  of  this  is,    obviously,  that  if  a  contract  be   not  founded 

(a)  17  Ed   IV.  ch.  4,  pi.  4;  3  Hen.  VI.     Register  for  1854,  in   which  the  cases  on 
c.  36,  pi.  33 ;  Bro.  Abr.  Action  sur  le  Case,     the  whole  topic  are  ably  collected. 
40.  —  See  on  the  subject  of  Consideration         (6)  Vin.  Com.  de  Inst.  lib.  3,  tit  14, 
articles  by  "  E.  L.  P.''  in  the  March,  May,     p.  659  (ed,  1755) ;  Id.  lib.  3,  De  Verborum 
and  July  nunabers  of  the  American  Law    Obligationibus,  tit.  16,  p.  677  ;  Cod.  lib.  7, 

tit.  52  (6th  ed.),  Gothofred. 

1  For  the  history  of  the  doctrine  of  consideration  see  Holmes,  Common  Law,  247  ; 
Ames,  History  of  Assumpsit,  2  Harv.  L.  Rev.  1,  53 ;  Hare,  Cont.  117  ;  Pollock,  Cont. 
note  (/) ;  Salmond,  History  of  Contract,  3  Law  Qu.  Rev.  166. 
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*upon  a  consideration,  it  shall  not  be  enforced,  unless    *428 
ratified  in  such  a  way  as  may  show  that  it  was  deliberate, 
intentional,  and  distinctly  understood  by  both  parties.     The  rule 
was  intended  to  protect  parties  from  mistake,  inadvertence,  or 
fraud.     A  similar  rule  or  practice,  grounded  on  a  similar  purpose, 
prevails  on  the  continent  of  Europe ;  where  contracts  which  are 
properly  ratified  and  confirmed,  before  a  public  notary  or  similar 
magistrate,  are  valid  without  inquiry  into  their  consideration ; 
while  a  private  contract  can  be  enforced  only  on  proof  of  a  con- 
sideration.    And,  indeed,  it  can  only  be  the  same  principle  which 
makes  reasonable  an  ancient  and  well-established  distinction  in 
the  common  law,  by  virtue  whereof  a  contract  under  seal  is  in 
general  valid  without  reference  to  the  consideration ;  not  by  way 
of  exception  to  the  rule  that  no  promise  can  be  enforced  which 
was  not  made  for  a  consideration,  but  because,  as  it  is  said,  the 
seal  implies  a  consideration.     The  only  real  meaning  of  this  must 
be,  that  the  act  of  sealing  is  a  deliberate  and  solemn  act,  implying 
that  caution  and  fulness  of  assent  which  the  rule  of  the  civil  law 
was  intended  to  secure,  (c)     "Whether  this  inference  from 
the  use  of  a  seal  can  now  be  made  with  sufficient  *  force   *429 
to  sustain  the  very   great   difference    made   by   the    law 
between  sealed  instruments  and  those  which  have  no  seal,  might 
be  doubted.     The  distinction  rests  now,  perhaps,  more  on  the 
difficulty  of  disturbing  a  rule  established  by  long  use  and  of  very 
extended  operation,  (c^)     And  in  some  of  the  States  by  usage, 
and   in   others   by   statutory  provisions,  the  want  or  failure   of 
consideration  may  be  a  good  defence  to  an  action  on  a  sealed 
contract,  {dd)  ^ 

(c)  That  this  is  the  real  distinction  be-  partys  without  examining  upon  what  cause 
tween  contracts  under  seal  and  contracts  or  consideration  they  were  made.  As  if 
not  under  seal,  see  Plowden,  arguendo,  I,  by  deed,  promise  to  give  you  £20,  here 
in  Sharrington  v.  Stratton,  Plowd.  308.  you  shall  have  an  action  of  debt  upon  this 
"  Words  "  says  he,  "  pass  from  man  to  deed,  and,  the  conirideration  for  my  prom- 
man  lie'htlv  and  inconsiderately ;  but  ise  is  not  examinable ;  it  is  sufficient  to 
where  tlie  agreement  is  by  deed  there  is  say  it  was  the  will  of  the  party  who  made 
more  time  for  deliberation;  for  when  a<tthe  deed."  See  2  Smith  Lead^Cas.  456. 
man  nasses  a  thing  by  deed,  first,  th»re  is  See  also  Morley  v.  Boothby,  3  Bmg.  Ill ; 
The  drerminS  of^he  mind  to  do  it ;  FaUowes  ..  Taylor,  7  T.  R.  477  ;  Shubrick 
and  upon  that  he  causes  it  to  be  written,  v.  Salmond,  3  Burr.  1639 ;  Fonbl.  Eq.  vol. 
•which  is  one  part  of  deliberation  and  i.  p  344,  n  (a).  -r,-.,„„  ,„  p,,  ,„ 
afterwards  he  puts  his  seal  to  it,  which  (d)  In  Ortucan  t;.  Dickson,  13  Cal.  33, 
is  another  nart  of  deliberation;  and  lastly,  it  is  said  that  the  difference  between 
heTlivers^ftewrttgB^  his  deed,  which  sealed  and  unsealed  instruments  is  now 
is  the  consu^i^tion^of  his  resolution;  a  mere  unmeaning  and  arbitrary  distmc- 
so  thlt  therms  great  deliberation  used  in  tion,  made  by  teclmical  law,  and  not  sus- 
the   making  of   deeds,  for  which  reason  tamed  by  reason. 

thev"re  rfcdved  as  a  lien  final  to  the  (dd)  See  Gray  ..  Handkinson   1  Bay, 

party,  and    are    adjudged   to    bind  the  278;  State  ..  GaiUard,  2  id.  11  ;  Swifts. 

1  If  the  parties  intended  that  there  should  be  a  consideration  for  a  promise  under 

seal,  failure  of  consideration  would  doubtless  be  a  good  defence  everywhere.    Mere 


«429 


THE   LAW   OP   CONTRACTS. 


[book  ii. 


By  the  general  rule  only  a  creditor  of  the  grantor  can  avail 
himself  of  the  fact  that  a  deed  was  without  consideration,  (de) 
because  as  between  the  parties  to  a  deed  there  is  no  need  of  a 
consideration,  {df) 

By  the  civil  law,  and  the  modern  continental  law,  the  consid- 
eration is  the  caiose  of  the  contract.  This  principle  is  quoted  and 
apparently  adopted  by  Plowden;  and  it  has  been  recently  acknowl- 
edged by  high  judicial  authority,  and  the  cause  distinctly 
discriminated   from   the  motive,  (e) 

Doubts  have  been  expressed  whether  a  contract  reduced  to 
writing  was  not  in  this  respect  the  same  as  one  under  seal.  (/) 
But  this  question,  is  now  abundantly  settled;  and  both  in  this 
country  and  in  England  a  consideration  must  be  proved,  where 
the  contract  is  in  writing  but  not  under  seal,  as  much  as  if  the 
contract  were  oral  only,  (g)  The  exception  to  this  rule  in  the 
case  of  mercantile  negotiable  paper  is  considered  elsewhere. 


Hawkins,  1  Dallas,  17  ;  Solomon  v.  Kim- 
mel,  5  Binn.  232;  Chase  v.  Boughton,  11 
Wend.  106 ;  Leonard  v.  Bates,  1  Blackf. 
173 ;  Coyle  v.  Fowler,  3  J.  J.  Marsh.  473  ; 
Pebbles  v.  Stephens,  1  Bibb,  500  ;  Walker 
V.Walker,  13  Ired.  L.  335;  Matlock  v. 
Gibson,  8  Rich.  L.  437  ;  Martin,  v.  Barton 
Iron  Works,  35  Ga.  320. 

(de)  Hatch  v.  Bates,  54  Me.  136. 

(df)  Laberee  v.  Carleton,  53  Me.  211. 
(e)  Thomas  v.  Thomas,  2  Q.  B.  831. 

In  this  case  the  defendant  contended,  that 
the  motive  with  which  an  agreement  had 
been  made,  was  a  part  of  the  legal  con- 
sideration, and  that  the  declaration  ought 
to  have  set  out  the  same  with  the  other 
considerations,  but  Patteson,  J.,  said  .  "  It 
would  be  giving  to  '  causa '  too  large  a 
construction  if  we  were  to  adopt  the  view 
urged  for  the  defendant ;  it  would  be 
confounding  consideration  with  motive. 
Motive  is  not  the  same  thing  with  con- 
sideration. Consideration  means  some- 
thing which  is  of  some  value  in  the  eye  of 
the  law,  moving  from  the  plaintiff ;  it 
may  be  some  benefit  to  the  defendant,  or 
some  detriment  to  the  plaintiff ;  but  at  all 
events  it  must  be  moving  from  the  plain- 
tiff. Now  that  which  is  suggested  as  tlie 
consideration  here,  a  pious  respect  for  the 
wishes  of  the  testator,  does  not  in  any 
way  move  from  the  plaintiff;  it  move's 


from  the  testator  ;  therefore,  legally  speak- 
ing, it  forms  no  part  of  the  consideration." 
See  also  Lilly  v.  Hays,  5  A.  &  E.  548 ; 
Smith,  Cout.  p.  88,  n.  —  In  Moutou  v. 
Noble,  1  La.  An.  192,  Eustis,  C.  J.,  said: 
"  Civilians  use  the  word  cause  in  relation 
to  obligations'  in  the  same  sense  as  the 
word  consideration  is  used  in  the  juris- 
prudence of  England  and  the  United 
States." 

(/■)  Rann  v.  Hughes,  3  T.  R.  350,  n. 
(a),' 7  Bro.  P.  C.  550;  PUlans  v.  Van 
Mierop,  3  Burr.  1670. 

ig)  Cook  0.  Bradley,  7  Coim.  57 ; 
Dodge  V.  BurdeU,  13  Conn.  170;  Bean 
V.  Burbank,  16  Me.  458 ;  Beverleys  v. 
Holmes,  4  Munf.  95 ;  Brown  v.  Adams,  1 
Stew.  (Ala.)  51 ;  Burnet  v.  Biaco,  4  Johns. 
235,  People  v.  Shall,  9  Cowen,  778; 
Roper  V.  Stone,  Cooke,  499 ;  Clark  v. 
Small,  6  Yerg.  418  ;  Perrinei'.  Cheeseman, 
6  Halst.  174. — The  consideration,  how- 
ever, need  not  be  expressed  in  the  writ- 
ing. It  may  be  proved  aliunde.  Tingley 
V.  Cutler,  7  Conn.  291 ;  Arms  v.  Ashley, 
4  Pick.  71 ;  Cummings  i<.  Dennett,  26  Me. 
397;  Mouton  v.  Noble,  1  La.  An.  192; 
Thompson  v.  Blanchard,  Comst.  335 ; 
Patchm  n.  Swift,  21  Vt.  292.  The  admis- 
sion of  a  consideijation  in  the  writing,  is 
of  course  prima  facie  evidence  of  its  exist- 
ence.    Whitney  v.  Stearns,  16  Me.  394. 


want  of  consideration,  however,  where  the  parties  intended  that  there  should  be  no 
consideration,  was  no  defence  to  a  sealed  instrument  at  common  law,  and  is  generally 
held  no  defence  now  in  the  absence  of  statute.  Consolidated,  &c.  R.  R.  Co.  v.  O'Neill, 
25  111.  App.  313  ;  Krell  v.  Codman,  154  Mass.  454  ;  McMillan  v.  Ames,  33  Minn.  257 ; 
AUer  V.  AUer,  40  N.  J.  L.  446 ;  Burkholder  v.  Plank,  69  Pa.  225. 

442 


CH.    I.]  CONSIDERATION,  *430 

It  has  been  held,  that  where  the  consideration  is  expressed 
in  a  written  contract  no  other  can  be  proved,  (A) 
*  unless  there  are  words  which  indicate  other  considera-  *430 
tions ;  (i)  because  this  would  be  an  alteration  of  the 
contract  by  evidence  aliunde.  The  same  rule  is  said  to  be  applied 
in  equity,  unless  relief  is  sought  against  the  instrument  on  the 
ground  of  fraud  or  mistake ;  (j)  but  many  decisions  of  weight  allow 
the  maker  of  a  written  promise,  or  of  a  deed,  to  prove  other  and 
additional  considerations  besides  those  expressed  in  the  con- 
tract, (k)  Where  the  consideration  is  not  expressed  it  may  be 
proved,  (l)  And  where  the  contract  declares  that  it  was  made  for 
a  valuable  consideration,  this  is  prima  facie  evidence  of  such 
consideration,  (m) 


SECTIOjST  II. 

KINDS   OF   CONSIDEKATION. 

The  civil  law  division  of  all  considerations  into  four  species, 
very  clearly  stated  by  Blackstone,  is  logically  exact  and  exhaus- 
tive ;  (n)  but  it  has  never  been  so  far  introduced  into  the  com- 

{h)  Scherraerhorn  v.  Vanderheyden,  1  this  kind  are  all  loans  of  money  upon 

Johns.    139;  Veacock  v.  McCall,  Gilpin,  hond  or   promise  of  repayment;  and  all 

329  ;    Emery    v.    Chase,  5   Greenl.  232  ;  sales  of  goods  in  which  there  is  either  an 

Howes  V.  Barker,  3  Johns.  506  ;  Cutter  v.  express  contract  to  pay  so  much  for  them, 

Reynolds     8    B.  Mon.  596  ;    Mitchell   v.  or  else  the  law  implies  a  contract  to  pay 

Williamson,  6  Md.  210.  so  much  as  they  are  worth.     2.  The  sec- 

(i)  Maigley  v.  Ilauer,  7  Johns.  341.  ond  species  is,  Facio,  ut  facias,  as  when  1 

( I )  Clarkson  v.   Hanway,  2   P.  Wms.  agree  with  a  man  to  do  his  work  for  him, 

203  i  Peacock  v.  Monk,  1  Ves.  Sen.  127 ;  if  he  will  do  mine  for  me  ;  or  if  two  per- 

Klmer  v.  Gott,  7  Bro.  P.  C.  70.  sous  agree  to  marry  together,  or  to  do  any 

ik)  Emmons  v.  Littlefiield,  13  Me.  233;  other  positive  acts  on  both  sides.     Or  it 

Tyler  v.  Carlton,  7  Greenl.  175  ;  Wallis  may  be  to  forbear  on  one  side  in  consider- 

«.  Wallis,  4   Mass.  135,   Parsons,   0.  J.;  ation  of  something  done  on  the  other,  as 

Quarles  v.  Quarles,  id.  680;  Wilkinson  v.  that  m  consideration  A    the  tenant  will 

Scott,  17  id.  249  ;  Hannan  v.  Hannan,  123  repair  his  house,  B,  the  landlord,  will  not 

Mass!  441 ;  Farnsworth  v.  Boardman,  131  sue  him  for  waste.     Or  't  may  be  tor 

Mass.  115;   Hebbard  «.  Haughian,  70  N.  mutual   i°']>^'''^'''^<'\?' ,^°%f'^^^ l^^^l 

Y  54  ■  Pray  v.  Rhodes,  42  Mmn.  93.  that  in  consideration  that  A  will  not  trade 

m  OrmI  V.  Ashley  4  Pick.  71 ;  Ting-  to  Lisbon,  B  will  not  trade  to  Marseilles  ; 

lev  «  Cntler  7  Conn  291.  so  as  to  avoid  mterfermg  with  each  other. 

|:f^^e%^ut.Ins.Co.   ..Harrold,20    ^  ^^^^tl^^^^^t 

(„)  "  These  valuable  considerations. are  tion  of  the  law  *°  f' ^.  ^^"^'^''i^i^-^^t^er 

div  ded  by  the  civilians  into  four  species  :  when  V^''^'*'^* 'f  ^^^^'^^'^^  *°  ^'"^^^ 

1    Do  utdes-  as  when  I  give  money  or  for  certain  wages,  or  an  agreed   sum  ot 

eoods' on  a  coXact,  thatl  shall  be' re-  money,  here  the.servant  contracts  to  do 

laid  money  or  goods 'for  them  again.    Of  his  master's  service,  m  orto^to  earn  that 
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*4.31  mon  *law  as  to  be  of  much  practical  utility  in  determin- 
ing questions  of  law. 

The  fundamental  distinction  in  the  common  law  is  between 
those  cases  where  the  consideration  is  a  benefit  to  him  who  makes 
the  promise,  and  those  in  which  it  is  an  injury  to  him  who 
receives  the  promise.  For  it  is  a  perfectly  well-settled  rule,  that 
if  a  benefit  accrues  to  him  who  makes  the  promise,  or  if  any  loss 
or  disadvantage  accrues  to  him  to  whom  it  is  made,  and  accrues 
at  the  request  or  on  the  motion  of  the  promisor,  although  without 
benefit  to  the  promisor,  in  either  case  the  consideration  is  sufficient 
to  sustain  assumpsit,  (ci)  ^ 

Considerations  at  common  law  may  be  good,  or  valuable.  The 
definition  of  Blackstone  is  this  :  "  A  good  consideration  is  such 
as  that  of  blood,  or  of  natural  love  and  affection,  when  a  man 
grants  an  estate  to  a  near  relation ;  being  founded  on  motives  of 
generosity,  prudence,  and  natural  duty.  A  valuable  consideration 
is  such  as  money,  marriage,  or  the  like,  which  the  law  esteems 
an  equivalent  given  for  the  grant ;  and  is  therefore  founded  in 
motives  of  justice. "  (^)^  A  valuable  consideration  is  usually  in 
some  way  pecuniary,  or  convertible  into  money  ;  marriage,  which 
it  is  now  settled  is  a  valuable  consideration,  {q)  ^  is  the  principal 
exception  to  this. 

specific  sum.     Otherwise,  if  he  be  hired  3  T.  R.  24;  Bunn  v.  Guy,  4  East,  194; 

generally ;  for  then  he  is  under  an  implied  WiUats  v.  Kennedy,  8  Bing.  5  ;  Miller  v. 

contract  to  perform  this  service  for  what  Drake,  1  Caines,  45 ;  Powell  v.  Brown,  3 

it   shall    be    reasonably   worth.     4.   The^  Johns.  100;  Forster  u.  Fuller,  6  Mass.  58 ; 

fourth  species  is.  Do,  ut  facias ;  which  is  Townsley   ti.   SumraU,   2   Pet.  182;    Hil- 

the  direct  counterpart  of  the  preceding,  dreth   v.   Pinkerton   Academy,  9    Foster 

As  when  I  agree  with  a  servant  to  give  (N.  H.),   227  ;  Haines  v.   Haines,   6  Md. 

him  such  wages  upon  his  performing  such  435. 
work ;  which  is  nothing  else  but  the  last         (p)  2  Bl.  Com.  297. 
Bpecie.s  inverted;   ioi  servus  facit,  ut  herus         (q)  Whelau  v.  Whelan,  3  Cowen,  537; 

det,  and  herus  dat,  ut  servus  Jaciat."     2  Bl.  Sterry  v.  Arden,  1  Johns.  Ch.  261  ;  Barr  v. 

Com.  444.  Hill,  Addison,  276  ;  Hustiu  i;.  Cantril,  11 

(o)  Com.   Dig.    Action    upon   the    Case  Leigh,  136  ;  Magniac  ;;.  Thompson,  7  Pet. 

uport   Assumpsit    (B)    I  ;    Pillans   v.   Van  348 ;  Smith  v.  Alien,  5  Allen,  454. 
Mierop,  3  Burr.  1670;  Nerot  v.  "Wallace, 

1  Thus  where  a  broker,  relying  upon  a  promise  of  his  principal  to  indemnify  him 
against  loss,  resists  a  call  for  a  "  margin,"  in  accordance  with  the  rules  of  the  "  Board 
of  Stock  Brokers,"  of  which  he  is  a  member,  and  is  in  consequence  suspended,  the 
injury  so  caused  is  a  good  consideration  for  the  promise.  White  v.  Baxter,  71  N.  Y 
254 ;  or  a  mortgagee  waives  his  security  in  consideration  of  an  agreement  to  put  the 
mortgaged  property  up  at  auction  and  divide  the  proceeds  in  a  certain  way,  Bradshaw 
V.  McLoughlin,  39  Mich.  480.  See  also  Couover  v.  Stillwell,  5  Vroom,  56 ;  Gordon  v. 
Dalby,  30  la,  223.  —  K. 

*  The  distinction  between  good  consideration  and  valuable  consideration  relates 
wholly  to  the  transfer  of  property.  Only  a  valuable  consideration  will  support  a  prom- 
ise.    Leake,  Cent.  615. 

'  A  woman  being  regarded  as  a  purchaser  for  value  of  all  property  accruing  to  her 
by  virtue  of  the  marriage  or  an  ante-nuptial  agreement.  Derry  r.  Derry,  74  Ind.  560. 
Thus  a  promise  to  marry,  subsequently  performed,  is  a  valid  consideration  for  a 
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An  equitable  consideration  is  sufficient  as  between  the  parties 
although  It  be  not  valuable ;  but  only  a  valuable  considera- 
tion *is  valid  as  against  a  third  party,  as  a  subsequent    *432 
purchaser,  (r)  whose  debt  existed  when  the  contract  was 
made,  —  an  attaching  creditor,  or  the  like.     It  is  at  least  true  that 
an  equitable  consideration  is  sufficient  in  all  conveyances  by  deed 
and  in  transfers  not  by  deed,  but  accompanied  by  immediate  pos- 
session, (s)     But  where  there  is  a  promise,  performable  of  course 
in  future,  and  the  consideration  is  only  moral,  there  it  might 
have  been  said  formerly  that  the  law  was  not  positively  settled. 
But  the  late  cases  settle  the  question  definitively.     Mr.   Baron 
Farke  has  said,    "  a  mere  moral  consideration   is   nothing. "  (t)  ^ 

(r)  Lord   Tenterden    C.  J.,  in  Gully  v.     337  ;  Carpenter  v.  Dodge,  20  Vt.  595.     In 
Bishop  of  Exeter,  10  B.  &  C.  606 ;  Chitty     Smith  v.  Smith,  7  C.  &  P.  401,  it  was  held 

°"  r^x^  m'  o    -.u  t  ^  ^''^  ^  g'^"^  *™™  a  fatl^er  to  a  son  of  a 

(s)    JNoble    V     Smith,    2    Johns.    52  ;  watch,  chain,  and  seals,  was  valid  upon 

Grangiac  .,.  Arden,  10  Johns.  293 ;  Pitts  delivery,  and  the  father  could  not  after- 

V.  Mangun,   2   Bailey,   588 ;    Pearson   v.  wards  revolce  the  gift. 
Pearson,  7  Johns.  26 ;  Frisbie  v.  McCarty,         (()  Jennings    v.   Brown    9   M    &    W 

1  Stew.  &  P.  56;  Fowler  v.  Stuart,  1  Mc-  501. 
Cord,   504 ;    Ewing   u.  Ewing,   2   Leigh, 

promissory  note,  Wright  y.  Wright,  54  N.  Y.  437  ;  or  for  a  conveyance  of  lands  to 
the  wife,  however  fraudulent,  if  she  had  no  knowledge  of  the  fraud,  Prewit  v.  Wilson, 
103  U.  S.  22 ;  and  equally  for  a  promise  of  the  wife  to  allow  her  intended  husband  the 
use  of  her  land,  on  which  he  proceeds  to  make  improvements,  Stratton  c^.  Stratton  58 
N.  H.  473.  —  K. 

1  The  doctrine  that  a  moral  obligation  is  sufficient  consideration  to  support  a 
promise  seems  first  to  have  been  given  much  currency  by  Lord  Mansfield,  i\ho  in  this 
connection  as  well  as  in  his  decision  in  Pillans  v.  Van  Mierop,  3  Burr.  1664,  that  a 
promise  in  writing  was  binding  without  consideration,  showed  a  desire  to  restrict  the 
importance  of  consideration  in  the  law  of  contracts.  Lord  Mansfield  laid  down  that 
"  where  a  man  is  under  a  moral  obligation,  which  no  court  of  law  or  equity  can  enforce, 
and  promises,  the  honesty  and  rectitude  of  the  thing  is  a  consideration,"  Hawkes  v. 
Saunders,  Cowp.  289 ;  and  accordingly  held  that  an  executor  having  assets  was  liable 
to  an  action  on  a  promise  to  pay  a  legacy,  Atkins  v.  Hill,  Cowp.  284 ;  Hawkes  v, 
Saunders,  supra  ,  and  that  a  discharged  bankrupt  was  liable  to  an  action  on  a  promise 
to  pay  a  debt  barred  by  his  certificate.  Trueman  v.  Fenton,  Cowp.  544.  These  deci- 
sions were  followed  by  others,  at  a  somewhat  later  day,  to  the  effect  that  a  promise  to 
repay  the  principal  of  a  loan  was  binding,  though  the  money  was  lent  originally  on 
usurious  terms  and  hence  was  not  recoverable,  Barnes  v.  Hedley,  2  Taunt.  184  ;  and 
that  a  promise  made  by  a  widow  to  repay  a  loan  made  to  another  at  her  request  during 
her  coverture  and  for  which  she  had  given  a  bond,  might  be  enforced  against  ber  execu- 
tors, though  the  bond,  having  been  given  during  coverture,  was  void  ;  Lee  v.  Mugger- 
idge,  5  Taunt.  36.  Later  decisions  showed  an  unwillingness  to  apply  the  doctrine  of 
moral  consideration  to  new  cases.  Binnington  v.  iWallis,  4  B.  &  Aid.  650  ;  Littlefield 
!).  Shee,  2  B.  &  Ad.  811  ;  Meyer  v.  Haworth,  8  A.  &  E.  467;  Monkman  v.  Shepherd- 
son,  11  A.  &  E.  411.  And  filially  in  Eastwood  v.  Kenyon,  11  A.  &  E.  438,  moral  con- 
sideration was  expressly  held  insufficient  to  support  a  promise  the  earlier  cases 
disapproved,  and  the  learned  reporter's  note  to  Wennall  v.  Adney,  3  B.  &  P.  249,  where 
the  early  cases  are  collected,  referred  to  as  stating  the  true  principle,  namely,  that 
"an  express  promise  .  .  .  can  only  revive  a  precedent  good  consideration,  which 
might  have  been  enforced  at  law  through  the  medium  of  an  implied  promise  had  it 
not  been  suspended  by  some  positive  rule  of  law,  but  can  give  no  original  right  of 
action,  if  the  obligation  on  which  it  is  founded  never  could  have  been  enforced  at  law, 
though  not  barred  by  any  legal  maxim  or  statute  provision." 

At  the  present  time  it  may  be  doubted  whether  even  this  statement  of  the  law 
does  not  concede  too  much.     It  is  certainly  clear  that  a  debt  incurred  during  infancy 
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*433  Neither  the  rule  which  so  distinctly  postpones  *  moral 
considerations  to  those  which  are  pecuniary,  nor  that 
which  seems  to  embrace  marriage  within  the  same  cate- 
*434  gory  as  *  money,  appears  at  first  sight  very  creditable  to 
the  common  law.  There  is,  however,  one  reason  which 
doubtless  had  much  influence  in  establishing  this  rule ;  and  that 
is,  the  extreme  difficulty  of  deciding  between  considerations  bear- 
ing a  moral  aspect,  which  were  and  which  were  not  sufficient  to 
sustain  an  action  at  law.  And  the  rule  may  now  b"e  stated  as 
follows  :  a  moral  obligation  to  pay  money  or  to  perform  a  duty  is 
a  good  consideration  for  a  promise  to  do  so,  where  there  was 
originally  an  obligation  to  pay  the  money  or  to  do  the  duty,  which 
was  enforceable  at  law  but  for  the  interference  of  some  rule  of 
law.  Thus  a  promise  to  pay  a  debt  contracted  during  infancy, 
or  barred  by  the  Statute  of  Limitations  or  bankruptcy,  is  good, 
without  other  consideration  than  the  previous  legal  obligation,  (u)  >■ 

(u)  Earnest  v.  Parke,  4  Rawle,  452,  ley,  7  Conn.  57;  Prewett  v.  Caruthers, 
Rogers  p.  Stephens,  2  'J'.  R.  713 ;  Hawkes  12  Sm.  &  M.  491  ;  Walbridge  v.  Harroon, 
V    Saunders,  Cowp.  290;  Cooke  o.  Brad-     18  Vt.  448  ;  Patten  v.  Ellingwood,  32  Me. 

will  support  a  promise  to  pay  it  made  after  maturity,  so  a  promise  to  pay  a  debt 
barred  by  the  statute  of  limitations  or  by  a  discharge  in  bankruptcy.  And  so  a 
promise  to  pay  a  bill  or  note  though  the  holder  has  not  exercised  due  diligence. 
These  cases  and  no  others  are  always  put  as  illustrations  of  the  rule  quoted  above. 
Probably  it  would  be  better  to  regard  them  as  pure  exceptions  to  an  otherwise  invari- 
able rule  that  to  constitute  a  good  consideration  there  must  be  a  detriment  suffered 
by  the  promisee  or  a  benefit  received  by  the  promisor  in  exchange  for  the  promise  ; 
or  to  treat  them  as  waivers  of  a,  defence,  not  as  giving  rise  to  an  original  cause  of 
action. 

In  this  country  the  doctrine  that  a  moral  obligation  would  support  a  promise  seems 
never  to  have  been  generally  accepted.  A  leading  case  is  Mills  v.  Wyman,  3  Pick. 
207,  in  whiih  it  was  held  that  a  promise  by  the  defendant  to  pay  for  necessaries  pre- 
viously furnished  his  adult  son  during  sickness  would  not  sustain  an  action.  Of  simi- 
lar effect  are  Loomis  v.  Newhall,  15  Pick.  159  ;  Nine  v.  Starr,  8  Ore.  49.  A  promise 
by  a  son  to  pay  an  indebtedness  of  an  indigent  parent  is  equally  ineffectual.  Cook  v. 
Bradley,  7  (.'oiin.  57  ;  Parker  r  Carter,  4  Munf.  273.  A  promise  to  repay  money  lost 
iu  an  illegal  way  on  behalf  of  the  defendant  was  held  to  be  without  consideration  in 
Bates  /'  W.'itsou,  1  Sneed,  376 

Ko  in  Fre.ar  o.  Hardenbergh,  5  .Johns.  272,  a  promise  to  pay  for  labor  of  the  plaintiff 
on  land  recovered  from  him  by  the  defendant  in  a  suit  at  law  was  held  void  for  want 
of  consideration.  This  case  was  cited  with  approval  in  Society  i>  Wheeler,  2  Gallis. 
143,  And  in  Smith  v.  Ware,  13  Johns.  257,  it  was  held  that  where  a  lot  of  land  was 
sold  and  described  in  the  deed  as  supposed  to  contain  ninety-three  acres  but  was  found 
to  lack  five  or  six  acres  of  that  area,  a  promise  by  the  grantor  to  make  up  the  defi- 
ciency was  without  consideration.  A  somewhat  similar  decision  is  Hawley  v.  Farrar,  I 
Vt.  420  And  see  West  v.  Cavins,  74  Ind.  265;  Allen  v  Brvson,  67  la.  591  ;  Free- 
man (•.  KobiTison,  38  N.  J.  L.  383  ;  Smith  v.  Tripp,  14  R.  I   112. 

Nevertheless  though  the  doctrine  of  moral  consideration  is  generally  discredited,  it 
has  received  occasional  judicial  recognition,  especially  in  Pennsylvania,  in  a  few 
cases,  —  some  of  which  might  well  have  been  rested  on  other  grounds.  McElven  v 
Sloan,  56  Ga.  208  ;  Edwards  v  Nelson,  51  Mich.  121 ;  Hemphill  v.  McClimans,  24  Pa. 
367  ;  Landis  v.  Royer,  59  Pa.  95  ;  Stebbins  v.  Crawford,  92  Pa.  289  ;  Holden  v.  Banes, 
140  Pa.  63. 

1  Likewise,  it  is  almost  universally  held  that  a  promise  by  the  drawer  or  indorser 
of  a  bill  or  note  to  pay  the  holder,  although  the  latter  has  not  used  due  diligence,  and 
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It  must,  however,  be  distinct  and  specific ;  (uu)  and  it  has  been 
held  that  the  payment  of  interest,  or  even  payment  of  part  of  the 
principal  and  its  indorsement  on  the  note  by  the  debtor  himself, 
is  not  sufficient  to  warrant  a  jury  in  finding  a  new  promise  to  pay 
the  whole  ieht.(uv)     Where  such  promise  is  made,  it  does  not 


163;  Franklin  v.  Beatty,  27  Miss.  347; 
Otis  V.  Gazlin,  31  Me.  567  ;  Scouton  v. 
Eislord,  7  Johns.  36  ;  Fleming  v.  Hayne, 
1  Stark.  370 ;  Freeman  v.  Fenton,  1  Cowp. 
544  ;  Twiss  v.  Massey,  1  Atk.  67  ;  Ex  parte 
Burton,  id.  255 ;  Birch  v.  Sharland,  1  T. 
R.  715;  Besford  v.  Saunders,  2  H.  El. 
116 ;  Brix  v.  Braham,  8  J.  B.  Moore,  261, 
1  Bing.  281  ;  Erwin  v.  Saunders,  1  Cowen, 
249  ;  Shippey  v.  Henderson,  14  Johns.  178 ; 
Maxim  v.  Morse,  8  Mass.  127  ;  Way  u. 
Sperry,  6  Cush.  238 ;  Best  v.  Barber,  3 
Dougl.  188;  Trumbull  f.  Tilton,!  Foster 
(N.  H.),  128  ;  Edwards  v.  Nelson,  51  Mich. 
121  ;  Stebbins  v.  Crawford,  92  Pa.  289. 
The  promise  should  be  made  after  the 
decree  in  bankruptcy  discharging  the  debt 
—  a  promise  made  after  the  petition  in 
bankruptcy  was  filed  merely,  but  before 
the  decree,  is  not  BuiBcient.  Stebbins  v. 
Sherman,  1  Sandf.  510.  In  England,  how- 
ever, by  statute  6  Geo.  IV.  c.  16,  a  prom- 
ise by  a  bankrupt  must  be  in  writing,  and 
signed  by  the  bankrupt,  or  by  some  person 
thereto  by  him  lawfully  authorized  —  A 
promise  by  a  debtor  to  pay  a  debt  which 
has  been  voluntarili/  released  by  the  credi- 
tor is  not  binding,  for  want  of  considera- 
tion. Warren  v.  Whitney,  24  Me.  561  ; 
Snevily  v.  Read,  9  Watts,  396;  Mont- 
gomery V.  Lampton,  3  Met.  (Ky.)  519, 
where   the   distinction    is   broadly  taken 


betweeh  a  discharge  by  force  of  positive 
law  and  a  voluntary  discharge.  And  this 
although  the  release  was  given  without 
consideration,  and  merely  to  enable  the 
debtor  to  testify  in  a  suit  against  the  cred- 
itor, in  which  he  could  not  liave  otherwise 
testified  because  of  a  legal  interest.  To 
the  same  effect  are  Hockett  v.  Jones,  70 
Ind.  227  ;  Ingersoll  i>.  Martin,  58  Md,  67  ; 
Valentine  v.  Foster,  1  Met.  520  ;  Hale  v. 
Rice,  124  Mass.  292.  The  case  of  Willing 
V  Peters,  12  S,  &  R.  177,  contra,  [may  be 
considered  overruled.] 

\uu)  It  must  be  an  absolute  and  uncon- 
ditional promise  to  pay  the  debt.  Brown 
V.  Collier,  8  Humph.  510.  The  words, 
"  I  have  always  said,  and  still  say,  that 
she  shall  have  her  pay,"  spoken  to  an 
agent  of  the  creditor,  may  be  construed 
by  the  jury  as  an  express  promise  to  pay. 
Pratt  V.  Russell,  7  Cush.  462.  — Mere 
statements  to  third  persons  that  he  had 
promised  to  pay  the  debt  are  not  in  them- 
selves sufficient.  They  afford  some  ground 
to  raise  the  presumption  of  a  promise,  but 
are  not  such  in  themselves.  Prewitt  v 
Caruthers,  12  S.  &  M.  491 ;  Yoxtheimer 
0.  Keyser,  11  Penn.  St.  365. 

(mi:)  Merriam  v.  Bayley,  1  Cush.  77  ; 
Cambridge  Institution  for  Savings  v.  Lit- 
tlefield,  6  Cush.  210. 


has  thereby  discharged  the  drawer  and  indorsers,  is  bmdmg.  Rabey  i\  Gilbert,  6 
H.  &  N.  536  ;  Cordery  v.  Colvin,  14  C.  B.  n  s.  374 ;  Woods  v.  Dean,  3  B.  &  S.  101  ; 
Yeaeer  v.  Farwell,  13  WaU.  6;  Hazard  v.  White,  26  Ark.  155;  Hayes  v.  ^^  erner,  45 
Conn.  246  ;  Smith  v.  Curlee,  59  111.  221  ;  Wing  -•.  Beach,  31  111.  App^  78,  85  ;  Higgms 
V.  Robbins,  4  Dana,  100;  Hart  v.  Long,  1  Rob.  (La.)  83;  Thomas  «.  Mayo,  56  Me.  40; 
Turnbull  v.  Maddux,  68  Md.  579 ;  Hobbs  v.  Strain,  149  Mass.  212;  Parsons  "^dckm- 
son,  23  Mich.  56  ;  Kobbins  v.  Pinckard,  13  Miss.  275  ;  Salisbury  «.  Renick,  44  Mo.  554 ; 
Rogers  ,;.  Hacket,  21  N.  H.  100;  Leary  v.  Miller,  61  N.  Y.  488;  Shaw  ''j  McNeiU,  95 
N.  C.  535 ;  Smith  v.  Lownsdale,  6  Oreg.  78  ;  Oxnard  v.  Varnum,  111  Pa.  193;  Stone  v. 
Smith,  30  Tex.  138;  Bundy  v.  Bizzell,  51  Vt.  128;  Knapp  i;.  Ruuals,  37  Wis.  135. 

The  law  in  Ireland  seems  to  be  otherwise,  Donnelly  v.  Howie,  Hayes  &  Jones,  436 ; 
s.  c.  2  Ames  Cas.  B,  &  N.  501.  -u^  „r 

But  a  promise  made  in  ignorance  of  the  fact  that  the  holder  has  been  guilty  of 
laches,  is  not  binding.  Borradaile  v.  Lowe,  4  Taunt.  93;  rhornton  v  Wynn,  12 
Whea  .  183  ;  Walker  v.  Rogers,  40  111-  279  ;  Freeman  -•^O'Brien,  38  Iowa  406  .Bank 
of  Temiessee  ..  Smith,  9  B.  Mon.  609;  James  v.  Wade  21  La.  An.  548 ;  Byram  «. 
Hunter,  36  Me.  217  ;  Lewis  v.  Brehme,  33  Md.  412 ;  Kelley  v.  Brown,  5  Gray,  108 , 
Lake  V.  Artisans'  Bank,  3  Keyes,  278  ;  Lilly  v.  Petteway,  73  N  C.  358. 

Ignorance  of  the  leg^l  effect  of  laches,  however,  wdl  not  prevent  a  drawer  or 
indof ser  from  being  bofnd  by  his  promise.  Bilbie  v.  Lumley,  2  East,  469  ;  Givens  v. 
Merchan  s°Nat.  Bank,  85  111.  442 ;  ^Davis  ..  Gowen,  17  Me^387  Matthews  «.  A  len 
16  Gray,  594;  Third  Nat.  Bank  v.  Ainsworth,  105  Mass  503;  Edwards  v.  Tandy,  36 
N  H  540     See  however,  contra,  Williams  v.  Union  Bank,  9  Heisk.  441. 
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seem  to  be  necessary  to  declare  upon  it  as  the  foundation  of  a 
suit,  but  an  action  may  be  brought  upon  the  old  promise,  and  the 
new  promise  will  have  the  effect  of  doing  away  the  obstruction 
otherwise  interposed  by  the  bankruptcy  and  discharge,  (uw)  But 
if  the  promise  is  conditional,  then  the  party  seeking  to  enforce  it 
must  show  that  the  condition  has  been  satisfied ;  as  if  the  debtor 
promised  to  pay  when  he  was  able,  then  the  creditor  must  prove 
his  ability.  (««)  In  such  case,  and  perhaps  in  all,  it  would  be 
safer  to  rely  upon  the  new  promise  as  the  ground  of  the  action, 
and  upon  the  old  promise  only  as  the  consideration  for  the  new 
one,  (?<y)  as  in  many  cases  it  has  been  held  that  the  new  promise 
does  not  revive  the  negotiability  of  a  bill  or  note,  but  binds  the 
insolvent  only  to  the  person  to  whom  the  contract  was  made,  (uz) 
The  contrary  has  however  been  held,  (ua) 

The    morality   of   the    promise,    however   certain,    or   however 

urgent  the  duty,  does  not  of  itself  suffice  for  a  consideration.      In 

fact,  the  rule  amounts  at  present  to  little  more  than  permission 

to  a  party  to  waive   certain   positive  rules  of  law  which 

*4:o5    *  would  protect  him  from  a  plaintiff  claiming  a  just  and 

legal  debt  {v) 

Perhaps  an  illustration  of  the  rule,  that  a  moral  obligation  does 
not  form  a  valid  consideration  for  a  promise,  unless  the  moral 
duty  were  once  a  legal  one,  may  be  found  in  the  case-  of  a  widow, 
who  promises  to  pay  for  money  expended  at  her  request  or  lent 
to  her  during  her  marriage.  It  has  been  held  in  England,  in  a 
case  examined  in  a  former  note,  (w)  that  this  promise  was  bind-' 
ing,  and  there  are  many  dicta  to  that  effect  in  this  country ;  (,/;) 

(uw)  Williams   u.    Dyde,   Pealie,    Ons.  2  Mo   &  P.   581  ;  Tompkins  v.  Brown,  1 

68;  Maxim  v.  Morse,  8  Mass.   127  ;    Ship-  Denio,  247  ;  Laforge  v.  Jayne,  9  Penn.  St. 

pey  V.  Henderson,  14  Johns.  178  ;  Dupuy  410. 

V.  Swart,  3  Wend.  135.  — K  the  old  debt  (iiy)  Penn   v.   Bennett,   4   Camp.  205; 

was  due  by  note  or  specialty,  a  parol  prom-  Fleming  v.  Hayne,  1  Stark.  371 ;  Wait  u. 

ise  merely  will  not  sustain  an  action  on  Morris,  6  Wend,  394 
the  note  or  specialty  itself.     Graham  v.  (uz)  Dupuy  v.  Swart,   3   Wend.    135; 

Hunt,  8  B.  Mou.  7.  Moore  v.  Vie\e,  4  id.  420;  Walbridge  v. 

{ux)  Besford  V.  Saunders,  2  H  Bl.  116;  Harroon,  18  Vt  448;  White  v.  Gushing, 

Fleming  v.  Hayne,  1  Stark.  370 ,  Branch  30    Me.    267 ;    Graham    v.    Hunt,   8    B, 

Bank  v.  Boykin,  9  Ala.    .■!20  ;  Scouton  v.  Mon.  7. 

Eislord,  7  Johns,  36  ,  Bush  v.  Barnard,  8  (»a)  Way  v.  Sperry,  6  Gush,  238. 

id.  407. —  So  in  promises  by  an  adult  to  (u)   Way  v.  Sperry,  6  Gush.  238;  Tur- 

pay  "  when  he  is  able  "  a  debt  contracted  ner  v.  Chrisman,  20  Ohio,  332  ;   Dodge  )■. 

during  infancy,  the  defendant's  ability  to  Adams,  19  Pick.  429  ;  Ehle  v.  Judson,  24 

pay  must  be  shown.     Penn  v.  Bennett,  4  Wend.   97 ;   Warren  v.  Whitney,  24  Me. 

Camp.   205  ;   Cole  v.  Saxby,  3  Esp.  160;  561  ;  Gecr  i:  Archer,  2  Barb.  420 ';  Nash  v. 

levies  V.   Smith,  4  id.  36;  Thompson  v.  Russell,  5  Barb.  556,  Mardis  v.  Tyler,  10 

Lay.  4  Pick.  48;  Everson  y.  Carpenter,  17  B.    Mon.   382;   Watkins    v.    Halstead,   2 

\\ciid    419.     So  of   a  promise  to  pay  a  Sandf.  311,  and  page  *  381,  an(e, 
debt  barred  by  the  Statute  of  Limitations,  (w)  See  note  ante. 

Tanner  i>   Smart,  6  B.  &  C.  603 ;  Haydon  (x)  Cook    v.    Bradley,    7    Conn.    57; 

«.  Williams,  7  Bing.  163,  Gould  u  Shirley,  Hatchell    v.    Odom,    2   Dev,    &   B.   302: 
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but  the  current  of  recent  decision  in  England  is  in  favor  of  the 
view,  that  the  promise  of  a  married  woman  has  not,  when  given, 
any  legal  force,  and  therefore  is  not  voidable,  but  void ;  and  can- 
not be  ratified  by  a  subsequent  promise  after  the  coverture  has 
ceased,  nor  be  regarded  as  a  sufficient  consideration  for  a  new 
promise ;  and  we  have  therefore  expressed  our  belief,  in  that  note, 
'  that  the  case  of  Lee  v.  Muggeridge  is  not  law.  (y)  It  has,  how- 
ever, been  held  that  the  promise  of  a  widow  to  pay  for  goods 
furnished  during  her  coverture,  on  the  faith  of  her  separate  estate, 
was  binding,  (a) 

It  seems  to  have  been  held  in  England,  formerly,  that  while  a 
promise  in  consideration  of  future  illicit  cohabitation  was  cer- 
tainly void,  a  promise  in  consideration  of  past  cohabitation, 
especially  if  grounded  upon  seduction  by  the  promisor,  was 
*  sufficient.  It  appears  to  be  now  held,  that  the  considera-  *  436 
tion  is  equally  insufficient  in  either  case.  (J) 


SECTION  III. 

ADEQUACY   OF   CONSIDEKATION. 

If  the  consideration  is  valuable  it  need  not  be  adequate;  that 
is,  the  court  will  not  inquire  into  the  exact  proportion  between 
the  value  of  the  consideration  and  that  of  the  thing  to  be  done 
for  it.  (c)  But  it  must  have  some  real  value :  and  if  this  be  very 
small,  this  circumstance  may,  even  by  itself,  and  still  more  when 

Ehle  V.  Judson,   24  Wend.  97 ;    Geer  v.  culty  in  coining  to  this  conclusion^.    See 

Archer  2  Barb.  420.     This  was  expressly  also  on  this  point  Bmnington  v  Wallis, 

held  in  Franklin  v.  Beatty,  27  Miss.  347.  4  B.  &  Aid.  650;  Jennings   «•  Brown.  9 

(y)  Littlefield  V.  Shee,  2  B.  &  Ad.  81 1 ;  M   &  W   496  ;  Annandale  «.  Harr|^2  P. 

Meyer  v.  Haworth,  8  A.  &  E.  467  ;  East-  Wms  432 ;  Walker  v.  Perkins,  1  W  Bl 

wood   V    Kenvon    U  id.  438.      See  also  517  ;  Eastwood  !;.Kenyon,  11  A  &E  438, 

Lord  ":  Le:r[i;;ra.  94.     [In  accord  with  Wallace  ..  Rappleye,  103  B^  22    ;  Phimps 

the  later  English  cases  are  Hetherington  v  <;■  PuUen,  50  N.  J.  L.  439.  But  see,  contra, 

Hixon,  46  Ala.  297  ;  Waters  v.  Bean,  15  Massey  ..  Wallace^  32  S.C.  149 
Ga.  358;  Maher  v.  Martin,  43  Ind    314;  (c)  S^^V^nW    6  id  43t'456     Hub: 

Musick  ,..  Dodson,  76  Mo.  624;   Watkins  Hitchcock  t;.  Coker,  6  id.  438  456     Hub 

I,   Halstead  2  Sandf  311;  Kent  w.  Rand,  bard  w.  Coolidge,  1   Met.  84,    Whittle  R 

483,  although  the  court  had  some  diffi-    id.  245. 
VOL.    I  ^^ 
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connected  with  other  indications,  imply  or  sustain  a  charge  of 
fraud,  (f^)     The  courts,  both  of  law  and  of  equity,  refuse 

*  437  *  to    disturb    contracts   on    questions    of    mere    adequacy, 

whether  the  consideration  is  of  benefit  to  the  promisor,  or 
of  injury  to  the  promisee. i  Nevertheless,  if  an  agreement  be 
unreasonable  or  unconscionable,  but  not  in  such  a  way  or  to  such 
a  degree  as  to  imply  fraud,  courts  of  equity  will  not  decree  a 
specilic  performance,  (e)  and  though  courts  of  law  will  not 
declare  the  contract  void,  they  will  give  only  reasonable  damages 

(d)  Cockell  o.  Taylor,   15  E.  L.  &  E.  tion,  which  was  overruled,  and  the  plain- 

101  i  s.  c.  15  Beav.  103 ;  Edwards  v.  Burt,  tiff  had  judgment.     See  Chitty,  Cont.  32. 

id   435  ;  s.  c.  2  De  G.  M.  &  G.  55  ;  John-  And  where  in  an  action  of   assumpsit  it 

sou  V.  Dorsey,  7  Gill,  269  ;    Wormack  v.  was  alleged  that  in  consideration   of   2s. 

Rogiys,  9   Ga.   60;  Judge  v.  Wilkius,   19  6d.  paid,   and  £4  17s.  6d.  to  be  paid,  the 

Ala.  765  ;  Milnes  v.  Cowley,  8  Price,  620 ;  defendant   promised   to   deliver  two  rye- 

Preble  v.  Boghurt,  1  Swanst.  329 ;  Mayor  corns   on  the  next   Jlonday,   and  double 

V.  Williams,   6  Md.   235.      Mere  folly  or  in  geometrical  progression  every  succeed- 

weakness  or  want  of  judgment,  will  not  ing  Monday  (or  every  other  Monday),  for 

defeat  a  contract.     This  is  well  illustrated  a  year,   which  would   have   required   the 

by  the  case  of  James  v.  Morgan,   1   Lev.  delivery  of  more  rye   than  was  grown  in 

111;   s.  0.   1   Keb.   569.     An   action  was  the   whole   year,  the   court  on   demurred 

brought  in  special  assumpsit,  on  an  agree-  seemed   to   consider   the   contract    good ; 

ment  to  pay  for  a   horse   a   barley-corn  and   Powell,  J.,   said,  that   although   the 

a    nail,  for    every   nail    in    the    horse's  contract  was  a  foolish  one,  yet  it  would 

shoes,  and  double  every  nail,  which  came,  hold  good  in  law,  and  that  the  defendant 

there  being  thirty -two  nails,  to  five  hun-  ought  to  pay  something  for  his  folly ;  but 

dred  quarters  of  barley;  and  on  a  trial  no  judgmeiit  was  given,  the   case  being 

before  Hijde,  J.,  the  jury  under   his  di-  compromised.    Thornborrow  v.  Whiteacre, 

rection,  gave  the  full  value  of  the  horse.  2  Ld.  Rayra.  1 1 64,     See  Chitty,  Cont.  32 ; 

£8,  as  damages;  and  it  is  to  be  collected  Birdsong";;.  Birdsong,  2  Head,  289. 
that  the  contract  was   considered  valid;  (e)  Osgood   v.  Franklin,  2  Johns.  Ch. 

for  the  report  states,  that  there  was  after-  23;   Mortlock   v.    Buller,    10   Ves.    292, 

wards  a  motion  to  the  court  in  arrest  of  Gasque  v.  Small,  2  Strob.  Eq.  72. 
judgment,  for  a  small  fault  in  the  declara- 

i  A  leading  case  is  Haigh  v.  Brooks,  10  A.  &  E.  309.  In  that  case,  the  defendants 
had  given  the  plaintiffs  a  guarantee  on  behalf  of  J.  L.  to  the  extent  of  £10,000.  This 
guarantee  was  probably  not  legally  binding  because  without  consideration.  The 
defendants,  becoming  desirous  of  withdrawing  the  guarantee,  agreed  to  pay  certain 
bills  of  exchange  amounting  to  nearly  £10,000  if  the  plaintiffs  would  give  up  the 
guarantee,  which  they  did.  Held  that  the  promise  of  the  defendants  to  pay  the  bills 
of  exchange  was  founded  on  sufficient  consideration,  the  court  saying:  "  It  is  also  the 
opinion  of  all  the  court,  with  the  exception  of  my  brother  Maule,  who  entertained 
some  doubt  on  the  question,  that  the  words  both  of  the  declaration  and  the  plea 
import  that  the  paper  on  which  the  guarantee  was  written  was  given  up ;  and  that 
the  actual  surrender  of  the  possession  of  the  paper  to  the  defendant  was  a  sufficient 
consideration  without  reference  to  its  contents."  And  in  general,  "  The  adequacy 
of  the  consideration  is  for  the  parties  to  consider  at  the  time  of  making  the  agree- 
ment, not  for  the  court  when  it  is  sought  to  be  enforced."  Per  Blackburn  J.  in  Bol- 
ton u.  Madden,  L.  R.  9  Q.  B.  55.  See  also,  Wolford  r.  Powers,  85  Ind.  294 ;  Colt  c. 
McConnell,  116  Ind.  249;  Train  i-.  Gold,  5  Pick.  380,  384;  Williams  o.  Jensen,  75 
Mo.  681;  Perkins  v.  Clay,  54  N.  H.  518;  Traphagen's  Exec.  v.  Voorhees,  44  N,  J. 
Eq.  21  ;  Worth  v.  Case,  42  N.  Y.  362 ;  Earl  v.  Peck,  64  N.  Y.  596  ;  Cowee  v.  Cornell, 
75  N.  Y.  91 ;   Cummings's  Appeal,  67  Pa,  404;   Giddings  v.  Giddings's  Adm.,  51  Vt. 

To  this  general  rule  there  is  one  exception.  Payment  or  promise  of  pavment  of 
a  smaller  sum  of  money  is  not  a  sufficient  consideration  for  an  immediate  obligation 
to  pay  a  greater  sum.     See  vol  ii.,  822. 
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to  the  plaintiff  who  seeks  compensation  for  a  breach  of  it.  (/) 
When  adequacy  of  consideration  becomes  material,  whether  it 
exists  is  a  question  for  the  court,  (g) 

As  the  consideration  must  have  some  value  and  reality,  the 
assumption  of  a  supposed  danger  or  liability,  which  has  no 
foundation  in  law  or  in  fact,  is  not  a  valuable  or  sufficient  con- 
sideration, (h)  nor  is  the  performance  of  that  which  the  party  was 
under  a  previous  valid  legal  obligation  to  do ;  (i)  ^  and  where  one 

(/)  Thus,  where  an  execution  creditor  ered,  it   was  held  that  the  plaintiff  was 

proposed  to  discharge  the  execution,  with-  entitled  to  recover  the  value  of  the  cattle, 

out  putting  it  into  an  officer's    hands,  if  with  six  dollars  for  the  u.'se  of  them  for 

the  debtor  would  give  his  note  for  the  debt  one  year  only,  and  interest  on  that  sum 

and  costs,  and  also  the  sum  which  an  offi-  from  the  expiration  of  the  jear  until  the 

cer  might  charge  for  collecting  the  execu-  cattle  were  delivered,    Baxter  v.  Wales, 

tion,  and  such  note  was  given,  payable  in  12  Mass.  365. 

oats,  at  a  very  low  price  per  bushel ;  the  ((/)  Best,  C.  J.,  in  Homer  v.  Ashford,  3 

court  held,  that  though  the  note  was  not  Bing.  327. 

usurious,  yet  it  was  unconscionable,  and  (A)  Cabot  u.  Haskins,  3  Pick.  83. 

they  deducted  the  sum   included   in   the  (i)  Harris  v.  Watson,  Peake,  Cas.  72  ; 

note  as  officer's  fees  from  the  amount  of  Stilk  v.  Myrick,  2  Camp.  317  ;   Callagan 

the  verdict  on  the  note.     Cutler  v.  How,  8  v.  Hallett,  1  Caines,  104 ;  Willis  ;.■.  Peck- 

Jlass.  257.     See  Cutler  v.  Johnson,  id.  266.  ham,  1  Br.  &  B.  515  ;  Collins  v.  Godefroy, 

—  So  where  the  defendant  hired  a  cow  1   B.  &  Ad.  950 ;    Sweany   v.    Hunter,   1 

and  calf  of  the  plaintiff,  and  agreed  to  Murphey,  181  ;   Smith  v.  Bartholomew,  1 

return  them  in  one  year,  with  six  dollars  Met.  276;  Crowhurst  v.  Larerauk    16  h.. 

for  the  use  of  them,  and,  if  not  then  de-  L.  &  E.  497  ;  s.  c.  8  Exch.  208 ;  L  Amo- 

livered,  six  dollars  annually   until  deliv-  reux  v.  Gould,  3  Seld.  349. 

1  Such  a  previous  legal  obligation  may  be  either  to  the  promisee  to  a  third  party, 
or  to  the  public      In  none  of  these  cases  .will  performance  of  the  obligation  or  a 
tiromise  to  perform  it  serve  as  the  consideration  for  the  promise  of  another. 
^   Instances  of  the  first  class  where  the  previous  obligation -was  to  the  promisee  are 

*^^A  promise' made  in  consideration  of  the  entire  or  partial  payment  of  a  debt  imme- 
diatelv  due  is  without  consideration,  Foakes  v.  Beer,  9  App.  Cas.  605  ,^  Barron  v. 
Vandvert  13  Ala  232;  Thompson  v.  Robinson,  34  Ark.  44;  Phcenix  Ins.  Co.  t;  R.nk, 
^olntas^    Smith  «^.^Tyle.£lnd  - ; f -e  .  Davenpo..^2^^^^^^^^ 

96  •   Carrawav  v  Odeneal    56    M  ss.   223  ;    Willis  v   GammiU,  67   Mo.  730 ,  Ku«  v. 

^&%1.^ge^|;o^se^^o^ay  t^^™  -^  w^ge^.  th^y  w^^^^  ^^ 

Hatr  2Tb.  '*''  512'!^Harri's  ""^^Zr^J,  3  eTb-'  559 ;   Bkrtlett  .  Wyman,  14 

n^e'^so,  a.  bearing  out  ^l^^^  V^^^' ^^ ^  ^Is^^  '^C^llb 
:"P' ife^&a";53 ;  Vor^^aL'er.^^?  'j^P^^I^  "^  Nuge-  25  Ind.  32S ; 
Kifenrur  '  Mathews,  42  Ind.  7 ;  McCarty  -  Hampton  A.so.,    1  la^  28   ,^C^^^^^^^^^^ 
r^^'^:I.^J^-^^tl^^^^^^-  E^ng,  40  Ohio  St.  400 ;  Erb 
'■  ^CTme^ltr  Jna'^ten  hKlI'if  ol:'  p\%  to  a  contract  refuses  to  perform 
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through  mistake  of  the  law  acknowledges  himself  under  an 
obligation  which  the  law  does  not  impose,  he  is  not  bound  by 

unless  promised  some  further  pay  or  benefit  than  the  contract  provides,  and  such  a 
promise  is  made,  it  is  binding.  The  ground  talten  is  that  the  maliing  of  the  new 
promise  shows  a  rescission  of  the  original  contract  and  the  substitution  of  another. 
Bishop  V  Busse,  69  111  403  ;  Cooke  v.  Murphy,  70  111 ;  96 ;  (But  see  Nelson  v.  Pickwick, 
Associated  Co.,  30  111.  App.  333  ;  Goldsbrough  v.  Gable,  (111.  1892) ;  29  N.  E.  Rep.  722)  ; 
Coyner  '.••  Lynde,  10  Ind.  282;  Muuroe  !■.  i'erkins,  9  I'ick.  298;  Holmes  v.  Doaue,  9 
Cush.  135;  Rollins  v.  Marsh,  128  Mass.  116;  Moore  v.  Detroit  Locomotive  Works, 
14  Mich.  266;  Goebel  v.  Linn,  47  Mich.  489;  Conkling  v.  Tuttle,  52  Mich.  130;  (but 
see  Eudriss  v.  Belle  Isle  Ice  Co.,  49  Jlich.  279;  Widiman  v.  Brown,  83  Mich.  241); 
Lattimore  v.  Harsen,  14  Johns.  330.  See  also  Stewart  v.  Keteltas,  36  N.  Y.  388.  The 
presumption  of  rescission  upon  which  these  cases  rest  seems  an  improbable  one ;  the 
natural  inference  being  that  one  party  is  endeavoring  against  the  will  of  the  other  to 
escape  from  an  unsatisfactory  contract  and  to  take  advantage  of  the  latter'a  necessi- 
ties. In  so  far  as  a  rescission  is  presumed  without  evidence  that  it  in  fact  took  place, 
the  cases  are  at  variance  with  the  general  principle  and  the  authorities  above 
cited. 

Considerable  discussion  has  arisen  in  regard  to  the  second  class  of  cases  where  the 
previous  obligation  is  a  contract  with  a  third  party.  Admitting  that  mere  perform- 
ance of  an  act  promised  to  A  would  not  be  a  good  consideration  for  the  promise  of 
B,  it  lias  been  said  that  a  promise  to  B  to  perform  would  be,  for  it  is  said  that 
coming  under  an  obligation  to  another  person  to  do  that  act  is  a  detriment  and  con- 
stitutes a  good  consideration,  and  it  has  been  so  decided  in  England.  Scotson  v.  Pegg, 
6  H.  &  N.  295.  See  also  Shadwell  v.  Shadwell,  30  L.  J.  C.  P.  145;  Langd.  Sum. 
Cent.  §  84.  But  see  Jones  o.  Waite,  5  Bing.  N.  C.  341,  351,  356,  359.  On  the  other 
hand  it  has  been  pointed  out  that  this  argument  begs  the  question  by  assuming  that 
the  second  promise  does  create  an  obligation,  which  would  not  be  the  case  unless 
that  promise  was  itself  a  sufficient  consideration  for  the  counter  promise,  the  very 
point  in  issue.  And  the  attempt  has  been  made  to  escape  this  difficulty  by  saying 
that  the  second  promise  is  to  be  read  as  being  or  including  a  promise  not  to  exer- 
cise the  right  of  rescinding  the  original  contract.  Anson,  Cont.  (5th  ed.)  89;  Pol- 
lock, Cont.  (5th  ed.)  177.  But  this  is  not  true  in  fact.  The  promise  is  to  perform  a 
certain  act,  not  to  refrain  from  rescinding  the  earlier  contract.  It  may  well  be  that 
one  of  the  parties  to  the  later  contract  does  not  even  know  of  the  existence  of  the 
earlier  one,  and  it  can  hardly  be  doubted  that  in  any  event  the  party  making  the  two 
promises  might  rescind  the  prior  contract  with  the  consent  of  his  co-contractor,  and 
yet  be  free  from  liability  on  his  second  promise  if  he  actually  performed  the  act 
promised.  In  this  country  it  is  generally  held,  and  it  is  believed  correctly,  that  such 
a  second  promise  cannot  serve  as  a  consideration.  Johnson's  Adm.  v.  Sellers's  Adm., 
33  Ala.  265  ;  Schuler  v,  Myton,  48  Kan.  282  ;  Gordon  v.  Gordon,  56  N.  H.  170;  Bart- 
lett  V.  Wyman,  14  Johns.  260;  Robinson  v.  Jewett,  116  N.  Y.  40.  And  see  Peelman 
V.  Peelman,  4  Ind.  612 ;  Reynolds  v.  Nugent,  25  Ind.  328 ;  Brownlee  v.  Lowe,  117  Ind. 
420;  Putnam  v.  Woodbury,  68  Me.  58;  Larsen  u.  Wyman,  14  Wend.  246;  Stidham 
V.  Sanford,  36  N.  Y.  Sup.  341;  Pond  v.  Starkweather,  99  N.  Y.  411;  Merrick  !■. 
Giddings,  1  Mack.  (D.  C.)  394;  Davenport  d.  Congregational  Society,  33  Wis.  387. 
In  most  of  these  cases  no  distinction  is  made  between  a  promise  to  perform  what 
one  is  bound  by  contract  with  another  to  perform,  and  the  actual  performance  of 
it.     Both  are  held  insufficient  consideration. 

The  following  are  illustrations  of  the  third  class  where  the  previous  obligation  is  to 
the  public. 

Porbearance  or  a  promise  to  forbear  to  commit  a  tort  is  not  a  good  consideration. 
McCaleb  y.  Price,  12  Ala.  753;  Botkiu  i'.  Livingston,  21  Kan.  232;  Commonwealth 
V.  Johnson,  3  Cush.  4.54;  Callagan  v.  Hallett,  1  Caines,  104;  Crosby  v.  Wood,  6  N. 
Y.  369  ;  Robinson  v.  Jewett,  116  N.  Y.  40;  Tolhurst  v.  Powers,  133  N,  Y.  460;  Cleve- 
land V.  Lenze,  27  Ohio  St.  383. 

Nor  is  performance  of  official  duty.  Bent  v.  Wakefield,  &c.  Bank,  4  0.  P.  D.  1 ; 
Marking  v.  Needy,  8  Bush,  22  ;  Pool  v.  Boston,  5  Cush.  219 ;  Davies  v.  Burns,  5  AUen, 
349;  Day  v.  Putnam  Ins.  Co.,  16  Minn.  408;  Kick?).  Merry,  23  Mo.  72;  Gilmore  o. 
Lewis,  12  Ohio,  281  ;   Stamper  v.  Temple,  6  Humph.  113.. 

Nor  is  agreeing  to  rescind  an  unlawful  contract.  Hooker  u.  De  Palos,  28  Ohio 
St.  251. 

Nor  is  attendance  in  court  of  witnesses  who  have  been  served  with  subpoenas  suffi- 
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such  promise ;(/)  although,  in  general,  ignorance  of  the  law  is 
no  excuse  or  defence,  for  if  it  were,  a  "  premium  would  be  held 
out  to  ignorance.  "  (k) 


♦SECTION  IV.  *438 

PEEVENTION    OF    LITIGATION. 

The  prevention  of  litigation  is  a  valid  and  sufficient  considera- 
tion; for  the  law  favors  the  settlement  of    disputes.  (Z)      Thus, 

(.;•)  Warder  v.  Tucker,  7   Mass.  449;  Upon  which  the  chanceUor  (Lord  Hard- 

Freeman  v.  Boynton,  id.  483  ;  May  v.  Cof-  wlcke)  observed  that  it  was  true  that  the 

ha,  4  id.  347 ;   Silvernail  v.  Cole,  12  Barb,  court   never   decrees   specifically  without 

685  ;  Ross  v.  McLauchlan,  7  Gratt.  86.  consideration ;  but  that  the  agreement  in 

(k)  Bilbie  V.  Lumley,  2  East,  469.  question  was  not   without  consideration ; 

{1}  Penn  v.  Lord  Baltimore,  1  Ves.  Sen.  for  though  nothing  valuable  was  given  on 

444.     In  this  case  a  bill  was  filed  in  chan-  the  face  of  the  articles  as  a  consideration, 

eery   to   enforce   specific   performance  of  the   settling   boundaries,  and    peace  and 

articles  of  agreement  under  seal  entered  quiet,  formed  a  mutual  consideration    on 

into  for  the  purpose  of  ascertaining  and  each  .side ;  and  in  all  cases  make  a  consid- 

settling  the  boundaries  of  two  provinces  of  eration  to  support  a  suit  in  chancery,  for 

America,  and  providing   for  mutual  con-  performance   of    the   agreement   for'set- 

veyances,  &c.     It  was  objected,  amongst  tling  the  boundaries.     iSee  also  Wiseman 

other    things,   that    the    agreement    was  v.  Koper,  1  Chanc.  158;   Stapilton  d.  Sta- 

merely  voluntary,  and  that  equity  never  pilton,  1  Atk.  3. 
decrees  specifically  without  a  consideration. 

cient  consideration  for  a  promise  to  pay  them  more  than  the  legal  fees.     Dodge 
V.  Stiles.  26  Conn.  463;  Sweany  v.  Hunter,  1  Murphey,  181. 

But  performance  or  a  promise  to  perform  something  which  differs  in  any  way,  how- 
ever slightly,  from  what  is  required  to  satisfy  the  previous  obligation,  is  a  good  con- 
sideration. 

Thus  if  a  debtor  gives  or  agrees  to  give  new  security  for  a  debt  or  changes 
or  agrees  to  change  the  time  for  its  payment,  or  agrees  to  give  increased  interest, 
there  is  sufficient  consideration  for  a  promise.  Manufacturing  Co.  v.  Bradley,  105 
tJ.  S.  175;  Kinsey  v.  Wallace,  36  Cal.  462;  Warner  v.  Campbell,  26  111.  282;  Williams 
V.  Scott,  83  Ind.  405  ;  Gates  v.  Hamilton,  12  la.  50;  Hubbard  v.  Igden,  22  Kau.  363  ; 
Preston  v.  Henning,  6  Bush,  556  ;  Chute  v.  Pattee,  37  Me.  102;  Keirn  v.  Andrews, 
59  Miss.  39  ;  Clarkson  v.  Creely,  35  Mo.  95 ;  Wright  l\  Bartlett,  43  N.  H.  548 ;  Day 
V  Gardner,  42  N.  J.  Eq.  199 ;  jaffray  v.  Davis,  124  N.  Y.  164 ;  Fawcett  v.  Freshwater, 
31  Ohio  St.  637. 

So  if  a  ship's  crew  continue  a  voyage  after  the  number  of  hands  is  so  reduced  that 
the  continuation  is  a  danger  which  they  are  not  bound  by  their  original  articles  to 
incur,  it  will  support  a  promise  to  pay  extra  wages.  Hartley  v.  Ponsonby,  7  E.  &  B. 
872. 

So  if  the  performance  or  promise  to  perform  of  an  official  goes  beyond  -what 
his  duty  as  such  official  requires  of  him,  it  will  be  a  good  consideration.  England  v. 
Davidson,  11  A.  &  E.  856 ;  Morrell  v.  Quarles,  35  Ala.  544;  Pilie  v.  New  Orleans,  19 
La.  An.  274 ;  Gregg  v.  Pierce,  53  Barb.  387 ;  McCandless  v.  Allegheny  Bessemer 
Steel  Co,  152  Pa.  139;  Texas,  &c.  Mfg.  Co.  v.  Mechanics'  Fire  Co.,  54  Tex.  319; 
Davis  V.  Munson,  43  Vt.  676 ;   Reif  v.  Page,  55  Wis.  496. 

In  Day  v.  Gardner,  42  N.  J.  Eq.  199,  it  was  intimated  that  payment  of  taxes  by  the 
mortgagor  would  be  sufficient  consideration  to  support  a  promise  by  the  mortgagee 
to  relinquish  a  portion  of  his  mortgage  debt,  though  the  mortgagor  was  legally  bound 
to  pay  the  taxes.  This  seems  contrary  to  the  weight  of  authority ;  and  see  especially, 
Newton  v.  Chicago,  &c.  Ry.  Co.,  66  la.  422. 
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a  mutual  submission  of  demands  and  claims  to  arbitration  is 
binding  so  far  as  this,  that  the  mutual  promises  are  a  con- 
sideration each  for  the  other,  (m)  But  the  submission  must  be 
mutually  binding ;  that  is,  equally  obligatory  on  both  parties,  or 
the  consideration  fails.  On  the  same  ground  a  mutual  compromise 
is  sustained,  (n)     With  the  courts  of  this  country,  the  prevention 

of  litigation  is  not  only  a  sufficient,  but  a  highly  favored 
*439    consideration ;  (o)  and  no  investigation  *  into  the  character 

or  value  of  the  different  claims  submitted  will  be  entered 
into  for  the  purpose  of  setting  aside  a  compromise,  it  being  suffi- 
cient if  the  parties  entering  into  the  compromise  thought  at  the 
time  that  there  was  a  question  between  them,  (p)  ^ 

So  giving  up  a  suit  or  any  equivalent  proceedings,  instituted 
to  try  a  question  of  which  the  legal  result  is  doubtful,  is  a  good 
consideration  for  a  promise  to  pay  a  sum  of  money  for  an 
abandonment  thereof,  (q)     And  in  these  cases  inequality  of  con- 


(m)  Hodges  v.  Saunders,  17  Pick.  470; 
Jones  !'.  Bo.ston  Mill  Corp.  4  id.  507  ;  Wil- 
liam,? I'.  The  Commercial  Exchange  Co., 
29  E.  L.  &  E.  4^9  ;  a.  c.  10  Exch.  569  ; 
Com.  Di;^^  Action  upon  the  Case  on  As- 
sumpsit (A.  1),  (B.  2). 

(«)  Durham  v.  Wadlington,  2  Strob. 
Eq.  258;  Van  Dyke  w.  Davis,  2  Mich.  145; 
Hoge  V.  Hoge,  1  "Watts,  216.  lu  this  case 
Gibson,  C.  J.,  held  that  a  compromi.se  of  a 
doubtful  title  was  binding  upon  the  par- 
ties, although  ignorant  of  their  rights, 
uule.-s  vitiated  by  fraud  sufHcient  to  avoid 
any  other  contract.  In  Cavode  u.  .Mclvel- 
vcy,  Addison,  56,  where  conflicting  titles 
of  IjLijds  were  settled  by  one  claimant  pur- 
chasing the  title  of  the  other,  it  was  held 
that  the  settlement  was  a  good  cuisider.a- 
tion  to  support  snch  purchase,  although 
the  title  was  bad.  In  (J'Keson  y.  Barclav, 
2  I'eun.  St.  531,  an  action  for  slander  was 
compromised  by  the  defendant  agreeing 
to  give  the  plaintiff  a  certain  sum.  Ht-ld, 
by  the  Supreme  Court,  reversing  the  judg- 
ment of  the  court  below,  that  there  wasa 
sudii-iciit  consideration  for  the  promise, 
altliough  the  words  laid  in  the  declaration 
were  not  actionable. 

(o)  S(-c  in  addition  to  the  cases  in  the 
last  note,  Zaue  v.  Zane,  6  Munf.  406  ;  Tay- 
lor /■.  Patrick,  1  Bibb,  168  ;  Fisher  r.  May ,"2 
id.  448 ;  Truett  v.  Chaplin,  4  Hawks,  178 
Brown  v.  Sloan,  6  Watts,  321 ;  Stoddard 
V.  .Mix,  14  Conn.  12  ;  Rice  v.  Bixler,  1  W, 
&  S.  456 ;  Barlow  v.  Ocean  Ins.  Co.,  4  Met. 
270. 

(/')  Kr  parte  Lucy,  21  E.  L.  &  E.  199 
Mills  I.  Lee,  6  Monr.   91  ;  Moore  u.  Fitz- 


water,  2  Rand.  (Va.)  442;  Benuet  v. 
Paine,  5  "Watts,  259  ;  Pierson  v.  .McCahill, 
21  Cal.  122;  Clark  v.  Gamwell,  125  JIass. 
428;  Flannagan  v.  Kilcome,  58  N.  H.  443. 
( q)  In  Longridge  u.  Dorville,  5  B.  & 
Aid.  117,  it  was  held  that  the  giving  up  a 
suit,  instituted  to  try  a  c[uestiou  respecting' 
which  the  law  is  doubtful,  is  a  good  con- 
sideration for  a  jiromise  to  pay  a  stipulated 
sum ;  and  therefore  where  a  ship,  having 
on  board  a  pilot  required  by  law,  ran  foul 
of  another  vessel,  and  proceedings  were 
instituted  by  the  owners  of  the  latter  to 
compel  the  owners  of  the  former  to  make 
good  the  damage,  and  the  former  vessel 
was  detained  until  bail  was  given,  and 
pending  such  proceedings,  the  agent  of 
the  owners  of  the  vessel  detained  agreed, 
on  tlie  owners  of  the  damaged  vessel 
renouncing  all  claims  on  the  other  vessel, 
and  on  their  proving  the  amount  of  tlie 
damage  done,  to  indemnify  them,  and  to 
]),iy  a  stipulated  sum  liy  way  of  damages  ; 
it  Has  held  that  there  in-ing  contradictory 
decisions  as  to  the  point  whether  ship- 
ow)iers  were  liable  for  an  injury  done 
while  their  ship  was  under  the  control  of 
the  pilot  recjuired  by  law,  there  was  a  suf- 
ficient consideration  to  sustain  the  promise 
made  by  the  agents  of  the  owners  of  the 
detained  vessel  to  pay  the  stipulated  dam- 
ages. —  But  in  Watters  v.  Smith,  2  B.  & 
Ad.  889,  where  this  case  was  relied  upon, 
the  case  was  that  B  &  C  being  jointly 
indebted  to  A,  the  latter  sued  B  alone. 
He  remonstrated  upon  the  hardship  of  the 
case,  alluded  to  circumstances  which  would 
probably  reduce  the  plaintiff's  demand  if 
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sideration  does  not  constitute  a  valid  objection ;  it  is  enough  if 
there  be  an  actual  controversy,  of  which  the  issue  may  fairly  be 
considered  by  both  parties  as  doubtful.  But  a  promise  by  a  son 
not  to  complain  of  his  father  "s  distribution  of  his  estate, 
is  *no  consideration  for  the  father's  promise  not  to  sue  a  *440 
note  given  by  the  son.  (r)  It  has  been  said  that  equity 
regards  the  termination  of  family  controversies  as  a  sufficient 
consideration  for  an  agreement,  even  if  the  controversies  had  no 
good  foundation,  (rr) 

A  promise  to  pay  money,  in  consideration  that  the  promisee 
would  abandon  proceedings  in  which  the  public  are  interested,  is 
not  sustainable,  because  such  consideration  is  void  on  grounds 
of  public  policy,  (s)  ^  So,  obtaining  the  passage  of  a  law  by  corrupt 
means  is  no  valid  consideration.  (<) 


he  gained  a  verdict,  and  proposed  to  put 
an  end  to  the  action  by  paying  part  of  the 
debt,  and  the  costs  of  the  suit.  This  was 
agreed  to,  and  a  receipt  given  for  the  sum 
paid,  which  was  stated  to  be  for  debt  and 
costs  in  that  action,  A  having  afterwards 
sued  C,  it  was  held,  that  the  composition 
above  mentioned  did  not  operate  as  a  dis- 
charge of  the  whole  debt,  but  only  to 
relieve  B,  and  therefore  it  was  no  defence 
for  C.  —  In  Wilkinson  v.  Byers,  1  A.  &  E. 
106,  the  Court  of  King's  Bench  held,  that 
where  an  action  has  been  commenced  for 
an  unliquidated  demand,  payment  by  the 
defendant  of  an  agreed  sum  in  discharge 
of  such  demand,  is  a  good  consideration 
for  a  promise  by  the  plaintiff  to  stay  pro- 
ceedings and  pay  his  own  costs.  And,  per 
Littledale,  J.,  even  in  the  case  of  a  liqui- 
dated demand,  the  same  promise  made  in 
consideration  of  the  payment  of  such 
demand,  may  be  enforced  in  an  action  of 
assumpsit,  when  the  agreement  has  been 
such  that  the  court  would  stay  proceedings 
if  the  plaintiff  attempted  to  go  on.  See 
Wilbur  V.  Crane,  13  Picl^.  284;  Mills  z-. 
Lee,  6  Monr.  97 ;  Union  Bank  v.  Geary,  5 
Pet.  114;  Bennet  </.  Paine,  5  Watts,  259 ; 
Muirhead  v.  Kirkpatrick,  21  Penn.  St. 
237;  Livingston  v.  Dugau,  20  Mo.  102; 
Hey  v.  Moorhouse,  6  Bing.  N.  C.  52 ; 
Stracy  v.  Bank  of  England,  6  Bing.  754; 
Atlee  V.  Backhouse,  3  M.  &  W.  648  ;  Rich- 
ardson V.  MeUish,  2  Bing.  229 ;  Thornton 
V.  Fairlie,  2  Moore,  397,  408,  409. 

(r)  White  v.  Bluett,  24  E.  L.  &  E.  434. 

(rr)  Smith  v.  Smith,  36  Ga.  184 ;  Su- 
preme Assembly  v.  Campbell  (R.  I.)  22 
At.  Rep.  307  ;  Burkholder's  Appeal,  105  Pa. 
31 ;  Williams  v.  Williams,  L.  R.  2  Ch.  294. 

1  Or  an  agreement  in  consideration  of  withholding  suit  upon  a  bond  not  to  expose 
and  make  public  the  commission  of  the  crime  of  adultery  by  the  obligee  with  the 
obligor's  wife.     Brown  v.  Brine,  1  Ex.  D.  5.  —  K. 
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(s)  In  Coppock  V.  Bower,  4  M.  &  W. 
361,  a  petition  having  been  presented  to 
the  House  of  Commons  against  the  return 
of  a  member,  on  the  ground  of  bribery, 
the  petitioner  entered  into  an  agreement, 
in  consideration  of  a  sum  of  money,  and 
upon  other  terms,  to  proceed  no  further 
with  the  petition.  Lord  Abinger  said : 
"  Then  the  next  question  is,  whether  this 
is  an  unlawful  agreement;  and  I  think 
that  though  it  may  not  be  so  by  any  stat- 
ute, yet  it  is  unlawful  by  the  common  law. 
Here  was  a  petition  presented  on  a  charge 
of  bribery.  Now  this  is  a  proceeding  in- 
stituted not  for  the  benefit  of  the  individ- 
uals, but  of  the  public;  and  the  only 
interest  in  it  which  the  law  recognizes  is 
that  of  the  public.  I  agree  that  if  the 
person  who  prefers  that  petition  finds,  in 
the  progress  of  the  inquiry,  that  he  has 
no  chance  of  success,  he  is  at  liberty  to 
abandon  it  at  any  time.  But  I  do  not 
agree  that  he  may  take  money  for  so 
doing,  as  a  means  and  with  the  effect  of 
depriving  the  public  of  the  benefit  which 
would  result  from  the  investigation.  It 
seems  to  me  as  unlawful  to  do  so  as  it 
would  be  to  take  money  to  stop  a  prosecu- 
tion for  a  crime.  In  either  case  the  pros- 
ecutor might  say  that  he  is  not  bound,  at 
his  own  expense,  to  continue  an  inquiry  in 
which  the  public  alone  are  interested  ;  but 
such  a  reason  does  not  amount  to  an  ex- 
cuse, where  he  receives  money  for  discon- 
tinuing the  proceedings."  Keir  v.  Leeman, 
9  A.  &  E.  (n.  s.)  371 ;  AVall  v.  Charlick, 
N.  Y.  Leg.  Obs.  July,  1850,  230. 

(t)  Marshall  v.  Baltimore  &  Ohio  R.  R. 
Co.,  16  How.  314. 
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SECTION   V. 

FORBEARANCE. 

An  agreement  to  forbear  for  a  time,  proceedings  at  law  or  in 
equity,   to    enforce  a  well-founded    claim,   is  a  valid   considera- 
tion for  a  promise,  (it)     But  this  consideration  fails  if  it 
*441    be  shown  *that  the  claim  is  wholly  and  certainly  unsus- 
tainable at  law  or  in   equity ;  ^   but   mere  proof  that  it 


(«)  See  1  Roll.  Abr,  24,  pi.  33  ;  Com. 
Dig.  Action  ufioit  the  Case  upon  Assumpsit 
(B.  1);  3  Cliitty,  Com.  L.  66,  67.  —  In 
Atkinson  v.  Bayntnm,  1  Bing.  N.  C.  444, 
one  I\I.  being  in  cnstody  pursuant  to  a 
warrant  of  attorney,  by  wiiich  he  had 
agreed  that  execution  should  issue  from 
time  to  time  for  certain  instalments  of  a 
mortgage  debt,  the  defendant,  in  consider- 
ation that  the  plaintiff  would  discharge  j\I. 
out  of  custody,  undertook  that  he  should, 
if  necessary,  be  forthcoming  for  a  second 
execution;  it  was  held,  that  the  defend- 
ant's contract  was  valid.  —  As  to  the 
mode  of  declaring  in  such  case,  see  "Wil- 
lats  V.  Kennedy,  8  Bing,  5 ;  Moston  v. 
Burn,  7  A.  &  E,  19.  In  tliis  country  the 
same  general  principles  •  are  recognized. 
Thus,  if  one  promise  to  pay  the  debt  of 
another,  in  consideration  that  the  creditor 
will  "  forbear  and  give  further  time  for 
the  payment  "  of  the  debt;  this  is  a  suf- 
ficient consideration,  though  no  particular 
time  of  forl)earuuc/e  be  stipulated  ;  tlie 
creditor  averring  that  he  did  thereupon 
forbear,  from  such  a  d.ay  till  such  a  day. 
King  V.  Upton,   4  Greenl.  387.     See  also 


Elting  V.  Vanderlyn,  4  Johns.  237  ;  Muir- 
head  v.  Kirkpatrick,  21  Penn.  ,St.  237. — 
So  an  agreement  by  a  surety  to  forbear  a 
suit  against  his  principal,  after  he  shall 
have  paid  the  debt  of  the  principal,  is  a  good 
consideration  to  support  a  promise,  al- 
though at  the  time  of  the  agreement  the 
surety  had  no  cause  of  action  against  the 
principal.  Hamaker  v.  Eberley,  2  Binn. 
506.  —  So  a  promise  to  forbear,  for  six 
months,  to  sue  a  third  person,  on  a  just 
cause  of  action,  is  a  valid  and  sufficient 
consideration  for  a  promis.sory  note.  And 
in  a  suit  on  such  note  by  the  payee  against 
the  maker,  the  burden  of  proof  is  not  on 
the  payee,  to  show  that  he  has  forborne 
according  to  his  promise,  but  on  the 
maker,  to  show  that  he  has  not.  Jennison 
V.  Stafford,  1  t'ush.  168.  See  also  Giles  v. 
Ackles,  9  Barr,  147  ;  Silvia  i\  Klv,  3  W.  & 
S.  420 ;  Watson  o.  Randall,  20  Wend.  201  ; 
Ford  V.  Rehmau,  Wright,  434  ;  Oilman  v. 
Kibler,  5  Humph.  19  ;  Colgin  v.  Henley,  6 
Leigh,  85  ;  lioml  v.  Jones,  1  Doug.  (Mich.) 
188  ;  Martin  v.  Black's  Ex'rs,  20  Ala.  309 ; 
McKinley  v.  Watkins,  13  111.  140. 


^  Whether  giving  up  or  forbearing  to  sue  upon  a  claim  which  is  without  foundation 
can  ever  constitute  a  good  consideration  is  a  question  upon  which  there  is  great  conflict 
of  authority. 

In  England  the  question  was  not  settled  until  very  recently,  but  it  had  been  sup- 
posed that  forbearing  cjr  promising  to  forbear  suit  would  not  be  a  sufficient  considera- 
tion to  support  a  promise  unless  the  claim  forborne  Avas  well  founded  or  at  least  doubtful 
in  law  or  fact.  See  Banes's  Case,  9  Kep.  93  b ;  Barber  v.  Fox,  2  Wms.  Saund.  136  ; 
Loyd  V.  Lee,  1  Strange,  94  ;  Jones  v.  Ashburnham,  4  East,  455  ;  Longridge  v.  Dorville, 
5  B.  &  Aid.  .117;  Payne  v.  Wilson,  7B,  &C.  423;  Smith  «.  Algar,  1  B.  &  Ad,  603;  Mor- 
ton «.  Burn,  7  A.  &  E.  19  ;  Edwards  v.  Baugh,  11  ,M.  &  W.  641 ;  Llewellyn  v.  Llewellyn, 
3  Dowl.  &  L.  318 ;  Wade  v.  Simeon,  2  C.  B.  548 ;  Smvth  v.  Holmes,  10  Jurist,  862  ; 
Henderson  v.  Stobart,  5  Ex.  99 ;  Crowther  v.  Farrar,  15"Q.  B.  677  ;  Cook  v.  Wright,  1 
B.  &  S.  559.  In  1870,  however,  the  point  was  squarely  decided  in  the  case  of  CalTish'er 
V.  Biscboffsheim,  L.  R.  5  Q.  B.  449.  The  declaration  set  forth  that  the  plaintiff  had 
alleged  that  certain  moneys  were  due  him  from  the  government  of  Honduras  and 
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IS  doubtful  will  not  invalidate  *  the  consideration,  (w)    Nor    *  442 
is  it  necessary  that  the  forbearance  should  extend  to  an 

1 1  <!")  ^°°g''^'ig«  "•  DorviUe,  5  B.  &  Aid.     Peek,  1 1  Vt.  483  ;  Truett  ,.  Chaplain,  4 
117  ;  Zane  v.  /aue,  6  Munf.  406 ;  Blake  v.    Hawks,  178.  *^ 

other  persons,  and  had  threatened  and  was  about  to  take  legal  proceedings  against 
them  to  enforce  payment,  and  that  in  consideration  that  the  plaintiff  would  forbear 
to  take  such  proceedmgs  the  defendant  promised  to  deliver  to  the  plaintiff  certain 
securities  that  all  conditions  had  happened,  etc.,  yet  the  defendant  had  not  delivered 
the  securities.  The  plea  was  as  foUows  :  "  That  at  the  time  of  making  the  aUeeed 
agreement,  no  moneys  were  due  and  owing  to  the  plaintiff  from  the  govirmnent  and 
°'''.'"' .Ef^^^^f ,  To  this  there  was  a,  demurrer.  The  court  gave  judgment  for  the 
plaintiff;  Cockbum,  C  J  briefly  expressing  the  grounds  of  the  decision  thus :  "If  he 
(the  plaintiff)  io«ay?rfe  believes  he  has  a  fair  chance  of  success,  he  has  a  reasonable 
ground  tor  suing,  and  his  forbearance  to  sue  will  constitute  a  good  consideration,"  and 
this  although  there  was  in  fact  no  claim  by  the  plaintiff  against  the  Honduras  govern- 
ment which  could  be  prosecuted  bv  legal  proceedings  to  a  successful  issue." 
HT  ii  I  ^  ^^'^'^  before  Callisher  v.  Bischoffsheim  was  decided,  however.  Lord  Romilly 
M.  R.,  had  reached  an  opposite  conclusion  in  Graham  v.  Johnson,  L:  R.  8  Eq.  36  There 
the  defendant  held  a  bond  executed  by  the  plaintiff  which  the  latter  was  entitled  to 
have  canceUed  as  being  voluntary.  At  the  plaintiff's  request  the  defendant  forbore 
suit  on  the  bond,  the  plaintiff  agreeing  to  pay  from  an  expected  inheritance.  It  was 
held  nevertheless  the  plaintiff  was  entitled  to  a  decree  of  cancellation,  and  that  the 
promise  to  pay  the  defendant  was  not  binding,  the  court  saying,  "  Now  in  aU  the  cases 
in  which  forbearance  to  sue  has  been  held  to  be  a  sufficient  consideration  to  support  a 
promise  to  pay,  the  person  forbearing  to  sue  has  had  a  right  to  sue." 

In  Ockford  v.  Barelli,  25  L.  T.  n.  s.  504,  (1871)  the  Court  of  Exchequer  followed 
Callisher  v.  Bischoffsheim.  The  plaintiff  there,  supposing  herself  the  widow  of  J.  B., 
claimed  on  his  decease  one  third  of  his  property.  In  consideration  of  her  forbearing 
to  make  this  claim,  J.  B.'s  children  agreed  to  pay  over  one  third  of  the  value  of  the 
estate.  It  turned  out  that  the  first  wife  of  J.  B.,  whom  the  plaintiff  had  supposed  to 
be  dead  at  the  time  of  her  own  marriage,  was  in  fact  alive,  and  that  therefore  she  was 
legally  entitled  to  no  part  of  J.  B.'s  estate.  It  was  held  nevertheless  that  the  children's 
agreement  was  binding. 

Ex  parte  Banner,  17  Ch,  D.  480,  (C.  A.  1881)  did  not  really  involve  the  question 
because  the  claim  forborne  in  that  case  was  not  simply  unfounded,  but  known  by  the 
claimant  to  be  so.  But  the  language  of  Brett,  L.  J.  (at  p.  490),  is  noticeable.  "  When- 
ever a  similar  case  arises,  I  think  it  will  have  to  be  carefully  considered  whether  the 
decision  in  Callisher  v.  Bischoffsheim  can  be  supported,  and  whether,  in  order  to  sup- 
port a  compromise  of  an  action,  it  is  not  necessary  to  show,  not  only  that  the  plaintiff 
believed  that  he  had  a  good  cause  of  action,  but  that  the  circumstances  did  in  fact 
raise  some  doubt  whether  there  was  or  was  not  a  good  cause  of  action,  and  I  venture 
to  doubt  whether,  if  there  was  clearly  and  obviously  no  cause  of  action,  the  mere  belief 
of  the  parties  that  there  was  would  support  the  compromise.  It  is  true  that  the  sub- 
sequent case  of  Ockford  v.  Barelli  (if  that  be  also  held  good  law)  is  an  authority 
against  this  view,  because  in  it  there  could  not  possibly  be  a  doubt  that  there  was  no 
cause  of  action.  But  I  take  it  that  Ockford  v.  Barelli  was  decided  upon  the  authority 
of  Callisher  v.  Bischoffsheim." 

In  Miles  v.  New  Zealand,  &c.  Co.,  32  Ch.  D.  266,  (C.  A.  1886)  the  point  was  again 
somewhat  discussed,  although  the  decision  of  the  case  went  on  other  grounds.  Brett's 
remarks  in  Ex  parte  Banner,  quoted  above,  were  referred  to  and  expressly  disapproved, 
and  Callisher  v.  Bischoffsheim  and  Ockford  v.  BareUi  were  cited  as  laying  down 
the  correct  rule.  Cotton,  L.  J.,  said  (at  p.  283) :  "  Now  what  I  understand  the  law  to  be 
is  this,  that  if  there  is  in  fact  a  serious  claim,  honestly  made,  the  abandonment  of  the 
claim  is  a  good  '  consideration '  for  a  contract."  "  By  '  honest  claim,'  I  think  is  meant 
this,  that  a  claim  is  honest  if  the  claimant  does  not  know  that  his  claim  is  unsubstan- 
tial, or  if  he  does  not  know  facts,  to  his  knowledge  unknown  to  the  other  party,  which 
show  that  his  claim  is  a  bad  one." 

In  this  country  the  rule  established  by  the  late  English  decisions,  that  forbearance 
of  an  "  honest  claim  "  as  defined  by  Cotton,  L.  J.,  is  a  good  consideration  regardless  of 
the  actual  validity  of  the  claim,  is  followed,  or  a  somewhat  similar  rule  laid  down  in 
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entire  discharge ;  any  delay  which  is  real  and  not  merely  color- 
able, is  enough.  (,/;)  Nor  is  it  material  whether  the  proceedings 
to  be  forborne  have  been  commenced  or  not.  (y)  Nor  need  the 
agreement  to  a  delay  be  for  a  time  certain ;  for  it  may  be  for  a 
reasonable  time  only,  and  yet  be  a  sufficient  consideration  for  a 
promise,  (z)  ^     But    in    declaring    on    a   promise    made    on    such 

(x)  Sage  !).  Wilcox,  6  Conn.  81.     Here  {</)  Wade  v.    Simeon,   2   C.   B.    548; 

the  delay  was  one  year.     Baker  v.  Jacob,  Miles  v.  New  Zealand,  &c.  Co.,  32  Ch.  U. 

1  Bulst.  il.     Here  the  delay  was  a  fort-  266  ;  Hamaker  v.  Ebevley,  2  Binn.  506. 
night,  or  thereabouts.     See  aLso  ante,  note  (z)  Lonsdale  v.  Brown,  4  Wash.  C.  C. 

(u).  148;  Sidwell  v.  Evans,  1   Penn.   St.  385; 

Union  Bank  v.  Geary,  5  Pet.  99  ;  Morris  v.  Munroe,  30  Ga.  630;  Grandin  v.  Grandin, 

49  N.  J.  L.  508;  Zoebisch  v.  Van  Minden,  120  N.  Y.  406;  Bellows  v.  Sowles,  55  Vt. 
391;  Hewett  v.  Currier,  63  Wis.  386;  Saxton  ;;.  McNair,  71  Wis.  459.  And  see 
Prout  V.  Pittsfield  Fire  District,  154  Mass.  450;  Dailey  v.  King,  79  .Mich.  568;  Clark 
V.  Turnbull.  47  N.  J.  L.  265 ;  Wildman  ./.  St.  Johnsbury,  &c.  &■  R.  Co.,  25  At.  Rep. 
896  (Vt.  1892). 

On  the  other  hand  it  is  held  that  such  forbearance  will  not  constitute  a  good  con- 
sideration unless  the  claim  forborne  was  valid,  or  at  least  sufficiently  doubtful  in  fact 
or  law  to  render  a  claim  reasonable,  in  Stewart  v.  Bradford,  26  Ala.  410  ;  MulhoUand 
V.  Bartlett,  74  111.  58 ;  Bates  r.  Sandy,  27  111.  App.  552 ;  (but  see  Parker  v.  Enslow, 
102  111.  272)  ;  U,  S.  Mortgage  I 'o.  v.  Henderson,  111  Ind.  24;  (but  see  Muim  v.  Martin, 
122  Ind.  211);  Tucker  v.  Konk,  43  la.  80;  (but  see  Richardson,  &.c.  Co.  f.  Hampton,  70 
la.  573) ;  Cline  v.  Templeton,  78  Ky.  550;  Schroeder  v.  Fink,  60  Md.  436  ;  Palfrey  v. 
Portland,  &c.  R.  R.  Co.,  4  Allen,  55;  (see  also  Dunham  v.  Johnson,  135  Mass.  310) ; 
Demars  u.  Musser-Sauntry,  &c.  Co.,  37  Minn.  418;  Gunning  v.  Royal,  59  Miss.  45 ; 
Long  V.  Towl,  42  Mo.  545  ;  Kidder  v.  Blake,  45  N.  H.  530;  (but  see  Pitkin  ».  Noyes, 
48  ^'.  H.  294)  ;  Davisson  v.  Ford,  23  W.  Va.  617.  See  also  Richardson  v.  Comstock, 
21  Ark.  69  ;  Swem  u.  Green,  9  Col.  358 ;  Fleming  v.  Ramsey,  46  Pa.  2.)2 ;  Warren  v. 
William.son,  8  Ba.xt.  427  ;  Smith  ;;.  Penn,  22  Gratt.  402. 

In  all  jurisdictions  it  would  be  admitted  that  forbearance  of  a  claim  is  no  considera- 
tion if  the  claimant  knows  his  claim  to  be  unfounded  or  conceals  material  facts  relating 
thereto.  Kx  parte  Banner,  17  Ch.  D.  480  ;  McKinley  u.  Watkins,  13  HI.  140  ;  Headley  r. 
Hackley,  50  Mich.  43  ;  Feeter  v.  Weher,  78  N.  Y.  334  :  Ormsbee  v.  Howe,  54  Vt.  182. 
Bnt  see  Jloon  ,.  Jlartiu,  122  Ind.  211. 

The  English  rule  has  the  practical  advantage  that  it  puts  an  end  to  litigation.  Under 
any  other  rule  it  can  never  be  certain  that  forbearance  or  promise  of  forbearance  is  a 
valid  consideration  until  suit  is  brought  upon  the  promise  made  in  exchange  for  it,  for 
the  final  test  under  any  other  rule  is  whether  the  court  thinks  the  claim  forborne  valid, 
reasonable,  or  doubtful.  Theoretically  also  it  is  believed  that  the  English  rule  is  the  true 
one ;  that  the  law  should  determine  the  ^  aliility  of  the  consideration  from  the  standpoint 
of  the  parties  themselves  in  this  class  of  cases,  as  it  certainly  does  in  others.  Thus  a 
contract  of  marine  insurance  "  lost  ur  not  lust  "  is  binding,  tliough  the  vessel  be  lost  at 
the  time,  infra,  II.  486.  So  a  wager  as  to  an  event  which  has  already  happened,  though 
contrary  to  public  policy,  is  not  without  consideration.     March  v.  I'igot,  5  Burr.  2802. 

50  in  a  recent  case  where  se\  eral  heirs  knowing  that  their  deceased  ancestor  had  taken 
out  a  policy  of  life  insurance  in  the  name  of  one  of  them,  but  not  knowing  in  the  name 
of  w)>ich  one,  agreed  that  tliey  would  divide  the  proceeds  equally,  it  was  held  that  their 
agreement  was  binding.  Supreme  Assembly  v.  Campbell,  22  At.  Rep.  307  (R.  I.) 
And  see  Howe  v.  O'Mally,  1  Murphey,  287  ;  Seward  v.  Mitchell,  1  Cold.  87.  In  all 
these  cases  last  put,  one  party  actually  gave  nothing,  and  from  the  standpoint  of  uni- 
versal intelligence  ran  no  risk  of  giving  anything  in  return  for  what  he  received.  The 
contracts  w  ore  held  binding  because  the  law  regards  the  question  not  from  the  stand- 
point of  universal  intelligence,  or  in  the  light  of  what  events  subsequently  show,  but 
from  the  standpoint  of  the  parties  to  the  contract  at  the  time  they  entered  into  it. 

'  ( )n  an  agreement  to  extend  time  of  payment  and  forbear  to  sue,  if  no  definite 
time  is  agreed  on,  a  reasonable  time  will  be  presumed.  Calkins  v.  Chandler,  36 
Mich.  320.  —  K. 
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a  consideration,  the  plaintiff  must  allege  and  prove  the  actual 
time  of  forbearance,  and  if  this  be  judged  by  the  court  to  be 
reasonable,  the  action  will  be  sustained ;  (a)  but  where  the  stay 
of  action  is  wholly  uncertain,  or  such  as  can  be  of  no  benefit  to 
the  debtor  or  detriment  to  the  creditor,  it  is  not  enough,  (h) 

It  is  not  enough  to  allege  in  the  declaration  that  disputes  and 
controversies  existed  concerning  a  certain  debt,  and  that  the 
promise  on  which  the  action  is  brought  was  made  in  considera- 
tion that  the  plaintiff  promised  not  to  sue  for  that  debt ;  for  this 
is  no  allegation  that  a  debt  actually  existed,  and  there  must  be 
such  an  allegation ;  but  with  it  there  may  be  an  allegation  of 
disputes  and  controversies  concerning  its  amount,  (c)  It 
seems  *  to  be  settled,  that  a  general  agreement  to  forbear  *  443 
all  suits  is  to  be  construed  as  a  perpetual  forbearance ;  (d) 
and  a  promise  resting  on  the  consideration  of  such  forbearance 
is  no  longer  binding,  when  a  suit,  which  was  to  be  forborne,  is 
commenced. 

It  is  not  material  that  the  party  who  makes  the  promise,  in 
consideration  of  such  forbearance,  should  have  a  direct  interest 
in  the  suit  to  be  forborne,  or  be  directly  benefited  by  the  delay,  (e) 
It  is  enough  that  he  requests  such  forbearance ;  for  the  benefit  to 
the  defendant  will  be  supposed  to  extend  to  him,  and  it  would 
also  be  enough  to  make  the  consideration  valid,  that  the  creditor 
is  injured  by  the  delay.  But  there  must  have  been  some  party 
who  could  have  been  sued.  (/)     And  in  cases  in  which  the  person' 


Downing  v.  Funk,  5  Rawle,  69  ;  Hakes  v.  ing,  he   is    liable   on    such   undertaking, 

Hotchkiss,  23   Vt.   235.      See   also   ante,  though  he  was  merely  a  clerk,  and  had  no 

note  (i().  interest  in  the  goods  sold  by  the  creditor, 

(a)  King  v.  Upton,  4  Greenl.  387  ;  and  had  not  received  any  funds  which  he 
Barnehurst  v.  Cabbot,  Hardr.  5.  could  apply  to  the  discharge  of  the  debt. 

(b)  Jones  v.  Ashburnham,  4  East,  455 ;  ( /)  Jones  v.  Ashburnham,  4  East,  455  ; 
Nelson  v.  Serle,  4  M.  &  W.  795 ;  Bixler  v.  Nelson  v.  Serle,  4  M.  &  W.  795.  In  this 
Eeam,  3  Penn.  St.  282.  See  also  Rix  «.  ease,  to  a  declaration  in  debt  on  a  promis- 
Adams,  9  Vt.  233.  sory  note  for  £24,  dated  January  3d,  1837, 

(c)  Edwards  v.  Baugh,  11  M.  &  W.  made  by  the  defendant,  payable  twelve 
641.     But  see  ante,  p.  *  441,  note  1.  months    after  date    to  the  plamtiff,  the 

(d)  Clark  v.  Russell,  3  Watts,  213;  defendant  pleaded  that  one  J.  W.,  before 
Sidwell  V.  Evans,  1  Penn.  St.  385.  and   at   his   death,  was   indebted  to  the 

(e)  Smith  v.  Algar,  1  B.  &  Ad.  603.  plaintiff  in  £24  for  goods  sold,  which  sum 
See  Emmott  v.  Kearns,  5  Bing.  N.  C.  559.  was  due  to  the  plaintiff  at  the  time  of  tlie 
In  Maud  y.  Waterhouse,  2  C.  &  P.  579,  it  making  of  the  promissory  note  in  the 
was  held  that  if  a  person,  employed  by  declaration  mentioned ;  that  the  plamtitt, 
the  administrator  of  a  deceased  debtor  to  after  the  death  of  J.  W.,  applied  to  the 
wind  up  the  concerns  of  the  deceased's  defendant  for  payment ;  whereupon,  in 
business,  give  an  undertaking  to  a  credi-  compliance  with  his  request,  the  defend- 
tor  of  the  deceased,  to  furnish  money  to  ant,  after  the  death  of  J.  W.,  for  and  in 
meet  an  acceptance  which  such  creditor  respect  of  the  debt  so  remaining  due  to 
has  given,  in  furtherance  of  an  accommo-  the  plaintiff  as  aforesaid,  and  for  no  other 
dation  arrangement  for  delaying  payment,  consideration  whatever,  made  arid  deliv- 
in  the  hone  that  funds  may  be  forthcom-  ered  the  note  to  the  plaintiff,  and  that  J. 
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to  be  forborne  is  not  mentioned,   but  the  forbearance  may  be 

understood  to  be  forbearance  of  whoever  might  be  sued, 

*444    the  promise  founded    on  such  consideration  is  *  binding, 

if  there  be  any  person  liable  to  suit,  though  the  defendant 

himself  is  not  liable,  (g) 

In  general,  a  waiver  of  any  legal  right,  at  the  request  of 
another  party,  is  a  sufficient  consideration  for  a  promise  ,  (h)  or  a 
waiver  of  any  equitable  right ;  (i)  and  so  it  is,  although  it  be  a 
waiver  of  an  action  for  a  tort,  by  committing  which  the  person 
doing  the  wrong  gained  a  benefit,  althougli  the  other  party  suf- 
fered no  real  injury  from  it.  (j)  Forbearance  to  eject  a  tenant  at 
will  is  a  sufficient  consideration  for  a  guaranty  of  past  and  future 
rent,  (jj)  So  is  forbearance  by  a  collector  to  enforce  the  collec- 
tion of  taxes  by  a  sale  of  the  land  a  good  consideration  for  the 
owner's  promise  to  pay  the  ta.x.(Jk) 

And  a  promise  to  pay  one  if  he  would  prove  a  debt  against  a 
deceased  husband, (A)  or  to  pay  a  debt  denied  to  be  due,  if  the 
party  creditor  would  swear  to  it,  rests  upon  a  sufficient  considera- 
tion. And  in  an  action  upon  such  promise,  it  has  been  held  that 
the  defendant  cannot  show  that  the  plaintiff  was  mistaken  or 
swore  falsely.  (Z) 

The  incurring  of  a  liability  in  consequence  of  the  promise  of 
another,  is  held  to  be  a  good  consideration ;  (m)  and  a  subsisting 
legal  obligation  to  do  a  thing  is  a  good  consideration  for  a 
promise  to  do  that  thing,  (ra) 


W   died  intestate,  and  that  at  the  time  of  (;)  Davis  v.    Morgan,   4   B,   &  C.   8  : 

the  maliing  and  delivery  of  the  note  no  Brealey  v.  Andrew,  2  Nev.  &  P   114;  s.  c 

administration  had  been   granted  of  his  7  A.  &  E.  108. 

effects,  nor  was  there  any  executor  or  ex-  {jj)  Vinal    v.    Richardson,    13   Allen, 

ecutors  of  his  estate,  nor  any  person  liable  521. 

for  the   debt  so    remaining    due  to   the  (  //.)  Burr  i>.  Wilcox,  13  Allen,  269. 

plaintiff  as  aforesaid:  and  the  defendant  (k)  Traver  v. ,  1  Sid.  57. 

averred  that  there  never  was  any  const'dera-  (/)  Brooks  v   Ball,  18  .Johns.  337. 

tton  for  the  xnid  note  except   as  a/oresaid.  (m)  Uuderhill  v.  Gibson,  2  is\   H.  352; 

Held,  that  the  plea  was  a  good  answer  to  Homes  v.  Dana,  12  Mass.  190  ;   Bryant  v. 

the  declaration  Goodnow,  5   Pick.   228.     See  also  Chapin 

(g)  See  Jones  u.  Ashburnharti,  4  East,  v  Lapham,  20  id  467 ;  Blake  v.  Cole,  22 

455.  id.  97  ;  Ward  «.  Fryer,  19  M'eud  494,     In 

(A)  Stebbins    v.    Smith,  4    Pick    97;  Baileyville   v.  Lowell,  20  .Me.  178,  it  was 

Smith  w.  Weed,  20  Wend.  184;  Haigh  y  determined,  that   an    agreement   by  the 

Brooks,  10  A-   &   E.  309 ;   s.  o.   2  Per.  &  owner  of  an  execution  against  the  inhabi- 

D  477;   3  id.  452;  Farmer  v.  Stewart,  2  tants  of  a  town,  that  if  they  would  at  once 

N.  H.  97  ;  Nicholson  !..  May,  Wright,  660 ;  assess  the  amount  required,  and  collect  the 

Hmman  i;.  Moulton,  14  Johns.  4C,6 ;  Wil-  same,  he  would  make  a  certain  discount,  is 

liams   V.    Alexander,     4    Ired.    Eq.    207 ;  founded  on  sufficient  consideration,  and 

Waterman  v.   Barratt,  4  Harring.  (Del.)  will  be  enforced. 

311-  (n)  Cook  V.  Bradlev,  7  Conn.  57  ;  War- 

(0  Whitbeck  r    Whitheck,   9  Cowen,  rpr   v.  Booge,   15   Johns.  233;   Jewett  c. 

266;  Thorpe  0.  Thorpe,  1  Salk.  171  ;  s,  0.  Warren,    12   Mass.    300.      In   Russell    v. 

12  Mod.  455.  Buck,  11  \'t.  166,  it  was  held  that  a  prom- 
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♦SECTION  VI.  *445 

ASSIGNMENT  OF  DEBT. 

An  assignment  of  a  debt  or  a  right  is  a  good  consideration  for 
a  promise  by  the  assignee,  (o)  Such  assignment  may  not  be  good 
at  law,  but  it  is  valid  in  equity ;  and  courts  of  law,  for  many 
purposes,  and  to  a  certain  extent,  recognize  the  validity  of  the 
transfer,  if  the  assignee  obtains  a  benefit  which  the  law  con- 
siders a  sufficient  and  a  proper  consideration  to  found  a  promise 
upon,  (p)  But  if  the  transaction  amounts  to  maintenance,  which 
is  illegal,  the  consideration  fails,  and  the  promise  is  void. 


SECTION  VII. 

WORK    AND   SERVICE. 


Work  and  service  are  a  very  common  consideration  for  a  prom- 
ise, and  always  sufficient,  if  rendered  at  the  request  of  the 
party  promising. (2)  This  request  may  often  be  implied;  it 
is  so,  generallv,  from  the  fact  that  the  party  making  the 
promise  accepts"  and  holds  the  benefit  resulting  from  the  work 
or  service,  (r)     And  it  is  an  equally  sufficient  consideration  for 

in  consideration  of  such  ''ability  to  pay,  it  ^«^™  v  ,  ^^  ^  ^^^^^ 

waited  o°-f5*r,TomTse  to'pLtle  in^act\on  netd  not  be  bf  deed.    Howell  «. 

t^^TZi^%\^T!nV^}fn  Mclve.  4  T.  b.  690;  Health  .,  HalU 

time,  leaving  the  debt  to  be  enforced  dur-  Taunt.  32b 

ing  (hat  time  against  the  debtor,  is  not  ?)  Hunt  v    f «' ^^^J^j^^J^  j^^^ 

bilding.    And  see,  to  ^be  same  eff  ct  f"^'!- Ab-^^'Pl,ji  ^,,  ,,M^t  giving  a 

Deacon  «.  Gridley,  28  i-.  i..  &  Ji- J*» ,  ^^1^53^  j^ve  of  absence  at  the  instance  of 

;^%;  4dfr  J  chesie^,^}  jid-  212 ,  a  ^:^i^i:'^^^x^ 

Tstman  "4  Ttcl  it,  f  o'Tbow  &    Z  bac.  in  ten  days,  or  pay  a  sum  of 
R;  1*',  G'^^«r  "•  %Tvt  sIs^H^rison    "^IT^  Wms.  Saund.  264  n,  (1) ,  Tipper 

Foster  (N.  H.),  185.  t>   o   n   cok  7 

(p)  Price  V.  Seaman,  4  JJ,  &  l/.  s^n,  '  .  ^ 
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*  446  a  *  promise,  if  the  work  or  service  be  rendered  to  a  third 
party  at  the  request  of  the  promisor ;  (s)  and  such  request 
will  often  be  implied  from  very  slight  circumstances ;  as,  in  the 
case  of  clothing  supplied  to  a  child,  where  the  mere  knowledge 
and  silence  of  the  father  are  enough,  (t) 

If  the  work  and  service  rendered  are  merely  gratuitous,  and 
performed  for  the  defendant  without  his  request  or  privity,  how- 
ever meritorious  or  beneficial  they  may  be,  they  afford  no  cause 
of  action,  (m)  and  perhaps  no  consideration  for  a  subsequent 
promise,  although,  as  we  have  seen,  a  precedent  request  may  in 
law  be  presumed  from  the  promisor's  acceptance  of  the  service. 
So,  if  a  workman  employed  and  directed  to  do  a  particular  thing 
choose  to  do  some  other  thing,  without  the  direction  or  assent  of 
the  employer,  the  implied  promise  of  the  employer  to  pay  for  his 
labor  will  not  extend  to  the  new  work;(«;)  but  if  the  work  is 
accepted  by  the  employer,  it  would  be  a  sufficient  consideration 
for  a  promise  to  pay  for  it,  and  such  acceptance  might  imply 
such  promise. 


(s )  See  cases  cited  supra,  note  [q) . 

(()  Law  V.  Wilkins,  6  A.  &  E.  718  ; 
Nichole  v.  Allen,  3  C.  &  P.  36.  See,  how- 
ever, Mortimore  v.  Wright,  6  M.  &  W, 
485,  where  Lord  Abinger  denies  these  cases 
to  be  sound  law.  It  is  a  question  for  the 
jury  whether  the  circumstances  are  sulB- 
cient  in  any  particular  case.  Baker  v. 
Keen,  2  Stark.  501.  See  further,  as  to 
this  point,  ante,  p.  *  299,  note  (h),  et  seq. 

(u)  Hunt  V.  Bate,  Dyer,  272  a;  1  Roll. 
Abr.  11,  pi.  1  ;  Hayes  v.  Warren,  2  Stra. 
933  ;  Roscorla  v.  Thomas,  3  Q.  B.  234 ; 
Jeremy  r.  Goochman,  Cro.  E.  442  ;  Dog- 
get  0.  Vowell,  Moore,  643;  Hines  v. 
Butler,  3  Ired.  Eq.  307.  See  also  ante, 
p.  *432,  note  (().  —  So,  in  Prear  v.  Har- 
denbergh,  5  Johns.  272,  where  A  entered 
on  land  belonging  to  B,  and  without  his 
knowledge  or  authority  cleared  it,  made 
improvements,  and  erected  buildings,  and 
B  afterwards  promised  to  pay  him  for  the 
improvements  he  had  made,  it  was  heid, 
that  the  work  having  been  done,  and  the 
improvements  made  vrithout  the  request 
of  B,  the  promise  was  a  nudum  pactum,  on 

462 


which  no  action  could  be  maintained.  — 
But  perhaps  the  strongest  case  to  be  found 
in  the  American  reports  in  illustration  of 
this  principle,  is  that  of  Bartholomew  ;;. 
.Jackson,  20  Johns.  28.  A  owned  a  wheat 
stubble-field,  in  which  B  had  a  stack  of 
wheat,  which  he  had  promised  to  remove 
in  due  season  for  preparing  the  ground  for 
a  fall  crop.  The  time  for  its  removal 
having  arrived,  A  sent  a  message  to  B, 
requesting  the  immediate  removal  of  the 
stack  of  wheat,  as  he  wished,  on  the  next 
day,  to  burn  the  stubble  on  the  field.  B 
having  agreed  to  remove  the  stack  by  ten 
o'clock  the  next  morning,  A  waited  till 
that  time,  and  then  set  fire  to  the  stubble 
in  a  remote  part  of  the  field.  The  fire 
spreading  rapidly,  and  B  not  appearing  to 
remove  the  stack,  A  removed  it  for  him. 
Held,  that  as  A  performed  the  service 
without  the  privity  or  request  of  B,  he 
was  not  entitled  to  recover  for  it. 

(w)  Hort  V.  Norton,  1  McCord,  22. 
See  also  Phetteplace  u.  Steere,  2  Johns 
442. 
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CONSIDERATION. 
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TRUST    AND    CONFIDENCE. 
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Trust  and  confidence  in  another  often  form  a  sufficient  consid- 
eration to  hold  that  other  to  his  undertaking.  As  if  one  intrusts 
money,  goods,  or  property  of  any  kind,  to  any  person,  on  the 
faith  of  that  person's  promise  to  act  in  a  certain  way  in  reference 
to  those  goods,  or  that  money  or  property,  such  person,  having 
accepted  the  trust,  will  he  held  to  his  promise,  because  the  trust  is 


itself  a  sufficient  consideration  for  a  promise  to  discharge  and 
execute  the  trust  faithfully,  (w)  i   *  Questions  involving  twK  ^ 
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(w)  Doctor  &  Stud.  Dial.  2  c.  24 ;  Holt, 
C.  J.,  in  Coggs  V.  Bernard,  2  Ld.  Raym. 
919.  Thus,  where  a  coffee-house  keeper 
accepted  a  large  sum  of  money  from  the 
plaintiff,  and  promised  to  take  proper 
care  of  it  for  a  certain  period,  it  was 
held  that  an  action  would  lie  on  this 
promise  for  gross  neglect  and  want  of 
caution,  whereby  the  money  was  lost. 
Doorman  v.  Jenkins,  2  A.  &  E.  256.  So 
where  the  plaintiff  delivered  the  sum  of 
.£700  to  the  defendant,  to  be  laid  out  by 
him  in  the  purchase  of  an  annuity,  and 
the  defendant  promised  to  get  the  an- 
nuity well  and  properly  secured,  but  was 
guilty  of  gross  neglect  and  want  of  care, 
whereby  both  the  money  and  the  annuity 
were  lost,  it  was  held  that  the  plaintiff 
was  entitled  to  maintain  an  action  against 
the  defendant,  to  recover  compensation 
for  the  injury  he  had  sustained,  although 
the  defendant  was  to  receive  no  reward 
for  his  services.  Whitehead  v.  Greetham, 
10  Moore,  182,  2  Bing.  464,  McClel. 
&  Y.  205.  In  the  absence  of  an  express 
undertaking  to  procure  good  security,  the 
party  would  only  be  bound  to  use  reason- 
able care  and  caution.  Dartnall  i'.  How- 
ard, 6  Dow.  &  R.  443  ;  s.  c.  4  B.  &  C. 
345.  In  Shillibeer  v.  Glyn,  2  M.  &  W. 
143,  the  declaration  stated  that  the  plain- 
tiff, being  about  to  proceed  to  Northamp- 
ton, paid  money  to  the  defendants  in 
London,  that  they  might  cause  it  to  be 


paid  to  him  at  Northampton  on  a  certain 
day ;  that  the  defendants  received  the 
money  for  that  purpose  from  the  plaintiff, 
and  that  thereupon  afterwards,  in  con- 
sideration of  the  premises,  the  defendants 
promised  to  cause  the  money  to  be  paid  to 
the  plaintiff  at  Northampton.  The  court 
were  inclined  to  hold  that  the  declaration 
disclosed  a  sufficient  consideration.  See 
also  the  case  of  Wheatley  v.  Law,  Cro.  J. 
668,  where  a  similar  declaration  was  held 
good,  if  the  case  is  correctly  reported. 
Where  the  defendant  received  certain 
notes  from  the  plaintiff  to  collect  or  re- 
turn, it  was  held  that  the  delivery  of  the 
notes  constituted  a  consideration  for  the 
defendant's  agreement,  and  that  if  he  neg- 
lected to  use  ordinary  diligence  in  endeav- 
oring to  collect  them,  he  was  liable  therefor 
to  the  plaintiff.  Robinson  v.  Threadgill, 
13  Ired.  L.  39.  And  where  the  plaintiff 
intrusted  "  divers  boilers  of  great  value  " 
to  the  defendant,  to  he  weighed,  and  the 
defendant  promised  to  return  them  in  the 
same  state  and  condition  that  they  were 
in  at  the  time  he  received  them,  but  sent 
them  back  in  detached  pieces  and  unfit 
for  use,  it  was  held  that  the  plaintiff  was 
entitled  to  maintain  an  action  on  the 
promise,  to  recover  compensation  for  the 
injury  he  had  sustained.  Bainbridge  v. 
Firmstone,  8  A.  &  E.  743 ;  s.  c.  1  Per.  & 
D.  3 ;  and  see  Smith,  Lead.  Cas.  vol.  i. 
p.  96  (ed.  1841).     ' 


1  As  in  Hammond  v.  Hnssey,  51  N.  H.  40,  where  a  teacher  undertook  to  examine 
pupils  for  admission  to  a  high  school  at  the  request  of  the  school  committee,  and  was 
held  liable  for  a  false  report  that  the  plaintiff  was  not  qualified.  See  Jenkins  v.  Bacon, 
111  Mass.  373,  which  was  to  the  effect,  that  a  person  gratuitously  undertaking  to  buy 
and  keep  a  government  bond  for  another  is  responsible  for  its  loss  to  the  extent  of  its 
value  irrespective  of  his  negligence  ;  Morton,  J.,  dissenting,  on  the  ground  that  it  was 
for  the  jury  to  decide  whether  he  was  liable  or  not  by  reason  of  negligence.  —  K. 
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principle  seldom  arise  except  in  the  case  of  bailments,  and  will 
be  considered  hereafter  when  we  treat  of  that  subject.  Here  we 
will  only  say,  that,  in  general,  an  agent  without  remuneration 
cannot  be  required  to  undertake  an  employment  or  trust,  or  held 
liable  for  not  doing  so ;  but  if  he  undertake  and  begin  it,  he  is 
liable  for  the  consequences  of  neglect  or  omission  in  completing 
his  work. 


SECTION   IX. 

A    PEOMISE    FOE    A    PROMISE. 


A#to 


tomise  is  a  good  consideration  for  a  promise,  (x)  ^  And  it 
is  so  previous  to  performance  and  without  performance.  As,  if 
one  promises  to  become  a  partner  in  a  firm,  and  another  promises 
to  receive  him  into  the  firm,  both  of  these  promises  are  binding, 
each  being  a  sufficient  consideration  for  the  other,  (y)  So  a 
promise  by  a  seller  to  refund  in  case  of  deficiency  in  the  thing 
sold  is  a  good  consideration  for  a  promise  to  pay  for  any  excess 
therein,  (yy)  If  one  promises  to  teach  a  certain  trade,  this  is  a 
consideration  for  a  promise  to  remain  with  the  party  a  certain 
length  of  time  to  learn,  and  serve  him  during  that  time ;  but, 
without  such  promise  to  teach,  the  promise  to  remain  and  serve, 
though  it  be  made  in  expectation  of  instruction,  is  void,  (z)     The 

(x)  Nichola    v.   Raynbred,    Hob.    88 ;  g-oods  and  pa>/  for  them  is  a  good  con- 

Hebden  v.  Rutter,    1   Sid.    180;    Strang-  sideration  for  the  defendant's  promise  to 

borough  V.  Warner,  i  Leon.  3 ;  Gower  v.  deliver  them.     So,  in  Howe  u.  O'Mallv,  1 

Capper,  Cro.  E.  543;  Parke,  J.,  in  Went-  Murphey,  287,  A  conveyed  to  B  a  tract  of 

worth  u.  BuUen,   9    B.    &   C.   840;  Cart-  land  containing  221   acres  mure  or  less. 

Wright  V.  Cook,  3  B.  &  Ad.  703  ;  Miller  Some  years  afterwards   it  was  mutually 

V.  Drake,  1   Caiiies,  45 ;  Rice  v.  Sims,  8  agreed  to  have  the  land  surveyed,  and  if 

Rich.  L.  4!  6;  Garret  v.  Malone,  id.  335;  it  were  found  to  contain  more  than  221 

James  u.  Fulcrod,  5  Tex.  512  :  Dockray  acres,  the  defendant  should  pay  the  plain- 

!).  Dunn,  37  Me.    442  ;    The   New   York  tiff  ten  dollars  per  acre  for  the   excess ; 

and  New  Haven  Railroad  Co,  o.  Pixley,  if  it  fell  short,  the  plaintiff  was  to  refund 

19  Barb.  428;  ICiester  v.  Jliller,  25  Penn.  to  the  defendant  at  the  same  rate.     Here 

St.  481  ;  Backus  v.  Spaulding,   116  Mass.  are  mutual  promises,  and  one  is  a  good 

418.     So  in  White  v.  Demilt,  2  Hall,  405,  consideration  to  support  the  other, 
it   was   held,   that   in   an    action   for  the  (y)  McNeill  i'.  Reed,  2  M.  &  Scott,  89 ; 

breach  of  the  defendant's  contract  to  sell  s.  c.  9  Bing.  68. 

and  deliver  certain  goods  to  the  plaintiff,  (?/i/)  Seward  v.  Mitchell,  1  Cold.  87. 

the  promise  of   the  latter    to    accept  the  (z)  Thus    where    the    defendant    had 

1  Such  a  contract  has  been  called  a  bilateral  contract,  while  a  promise  given  in  con- 
sideration for  actual  performance  or  forbearance  has  been  termed  a  unilateral  contract. 
In  the  one  case  tliere  is  a  promise  on  both  sides,  in  the  other  on  but  one  side. 
See  Stevenson  v.  McLean,  5  Q.  B.  D.  346,  351 ;  Davis  c.  Wells,  104  U.  S.  159 ;  Barrett 
V.  Dean,  21  la.  423;  Barry  v.  Capen,  151  Mass.  99;  First  Nat.  Bank  v.  Watkins,  154 
Mass.  385;  Coleman  v.  Applegarth,  68  Md.  21  ;  Stensgaard  v.  Smith,  43  Minn.  11,  15. 
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reason  of  *this  is,  that  a  promise  is  not  a  good  consid-    *449 
eration  for  a  promise  unless  there  is  an  absolute  mutual- 
ity of  engagement,  so  that  each  party  has  the  right  at  once  to 
hold  the  other  to  a  positive  agreement,  (a) 


signed  a  written  agreement  to  the  fol-  255;  Hopkins  w.  Logan,  5  M  &W  241' 
lowing  ettect:  I  hereby  agree  to  remain  Burton  v.  G.  N.  E.  Co.,  9  Exch  507 '•  Dor- 
S  ^  Mrs  Lees  of  302  Regent  Street,  sey  «.  Rockwood,  12  How.  126;  Stiles  « 
Portland  Place,  for  two  years  from  the  McClellan,  6  Col.  89;  Cool  v.  Cunning- 
date  hereof,  for  the  purpose  of  learning  ham,  25  S.  C.  136.     This  necessity  for  the 


the  business  of  a  dressmaker,  &c.  As 
witness  my  hand  this  5th  day  of  June, 
1826,"  it  was  heid.  that  as  the  agreement 
was  all  on  one  side,  nothing  being  con- 
tracted to  be  done  or  performed  by  Mrs. 
Lees  as  a  consideration' or  inducement 
for  the  defendant's  remaining  two  years 
in  her  service,  it  was  a  nudum   pactum  ; 


mutuality  of  the  obligation,  in  order  to 
render  either  party  bound,  is  well  illus- 
trated by  the  later  case  of  the  Governor  & 
Copper  Miners  v.  Fox,  16  Q.  B.  239.  In 
that  case  a  corporation  brought  an  action 
on  an  executory  contract,  s^kpg  to  re- 
cover damages  for  its  non-pgffifciance. 
The  declaration  stated  that  in  c^Ridera- 


and  that  no  action  consequently  could  be     tion  that  the  plaintiffs  would  sell  to  the 


brought  upon  it  against  the  defendant,  for 
leaving  her  mistress,  and  commencing 
business  on  her  own  account  before  the 
expiration  of  the  two  years.  Lees  v. 
Whitcomb,  2  Mo.  &  P.  86  ;  s.  c.  5  Bing. 
34.  So,  where  the  written  agreement  was 
in  the  following  terms :  "  Memorandum  of 
an  agreement  made  the  17th  of  August, 
1833,  by  which  I,  "William  Bradley  of 
Sheffield,  do  agree  that  I  will  work  for 
and  with  John  Sykes,  of  Sheffield  afore- 
said, manufacturer  of  powder-flasks  and 
other  articles,  at  and  in  such  work  as  he 
shall  order  and  direct,  and  no  other  per- 


defendants  iron  rails,  the  defendants 
agreed  to  furnish  to  the  plaintiffs  sec- 
tions of  the  said  railways,  averring  mut- 
ual promises,  and  alleging  as  a  breach 
the  non-delivery  of  the  sections  by  the 
defendants.  It  appeared  that  the  plain- 
tiffs were  incorporated  by  a  charter,  for 
the  purpose  of  carrying  on  the  business 
of  copper  miners,  and  that  the  contract 
in  question,  which  was  not  under  seal,  had 
been  made  by  an  agent  on  behalf  of  the 
plaintiffs  with  the  defendants.  Held,  that 
tlie  action  could  not  be  maintained  by  the 
corporation,  as  the  contract  was  not  under 


sou  whatsoever,  from  this  dajr  henceforth,     seal,  and  did  not  fall  within  any  of  the 


during  and  until  the  expiration  of  twelve 
months,  and  so  on  from  twelve  months' 
end  to  twelve  months'  end,  until  I  shall 
give  the  said  John  Sykes  twelve  months' 
notice  in  writing,  that  I  shall  quit  his  ser- 
vice," it  was  held,  that  as  this  engagement 
was  entirely  unilateral,  and  notning  was 
to  be  given  or  done  by  John  Sykes  as  a 
consideration  for  Bradley's  promise  to 
work  for  him  by  the  year,  and  no  one  else, 
the  agreement  was  a  nudum  pactum,  and 
could  not  be  enforced.  Sykes  v.  Dixon,  9 
A.  &  E.  693 ;  s.  0.  1  Per.  &  D.  463.  See 
also  Bates  v.  Cort,  3  Dow.  &  R.  676.  So 
where  the  defendant  signed  the  following 

instrument :  ' '  Mr.   James   ,   as    you 

have  a  claim  on  my  brother  for  £5  17s. 
"  ' ,  for  boots  and  shoes,  I  hereby  under 


exceptions  to  the  general  rule,  that  a  cor- 
poration can  only  bind  itself  by  deed : 
that  the  contract  was  not  incidental  or 
ancillary  to  carrying  on  the  business  of 
copper  miners,  and  was  therefore  not  bind- 
ing on  the  corporation;  that  no  other 
charter  authorizing  the  company  to  deal 
in  iron  could  be  presumed  to  exist,  the 
charter  which  was  given  in  evidence  not 
supporting  such  an  authority ;  and  that, 
as  the  corporation  could  not  be  sued  upon 
this  contract,  and  as  the  alleged  promise 
by  them  formed  the  consideration  for  the 
defendant's  promise,  the  corporation  could 
not  sue  upon  the  contract.  And  semble, 
that  the  doctrine  cannot  be  supported, 
that  a  corporation  may  sue  as  plaintiff 
upon  a  simple  contract,  upon  the  ground 


take  to  pay  the  amount  within  six  weeks    that  by  so  doing  they  are  estopped  fro: 


from  this  date,  14th  January,  1833,"  it 
was  held,  that  the  promise,  being  without 
consideration,  was  a  nudum  pactum,  and 
gave  no  cause  of  action.  James  v.  Wil- 
liams, 5  B.  &  Ad.  1109. 

(a)  McKinley  V.  Watkins,  13  111.  140; 
Lester  v.  Jewett,  12  Barb.  502;  Nichols 
V.  Raynbred,  Hob.  88 ;  Kingston  v.  Phelps, 
Peake,  227 ;  Biddell  v.  Dowse,  6  B.  &  C 

VOL.    I. 


objecting  that  the  contract  was  not  bind- 
ing upon  them.  At  all  events  such  au 
estoppel  could  only  support  an  action 
of  covenant,  as  upon  a  contract  under 
seal.  See  also  Payne  v.  New  South  Wales 
Co.,  28  E.  L.  &  E.  579;  s  c.  10  Exch.  283. 
—  If,  however,  a  contract  like  the  above, 
although  not  originallybinding  upon  one 
party,  by  reason  of  some  defect  or  infor- 
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*450        *This   has   been   doubted,  from   the   seeming   want   of 
mutuality  in  many  cases  of  contract.     As  where  one  prom- 
ises to  see  another  paid,  if  he  will  sell  goods  to  a  third  person ; 
or  promises  to  give  a  certain  sum  if  another  will  deliver  up 
certain  documents  or  securities,  or  if  he  will  forbear  a  demand, 
or   suspend   legal   proceedings,  or   the   like.  (6)     Here  it  is  said 
that  the  party  making  the   promise   is   bound,   while  the   other 
party  is  at  liberty  to  do  anything  or  nothing.      But  this  is  a  mis- 
take.     The  party  making  the  promise  is  "bound  to  nothing  until 
the  promisee  within  a  reasonable  time  engages  to  do,  or  else  does 
or  begins  to  do,  the  thing  which  is  the  condition  of  the 
*451    first   promise.     *  Until  such    engagement  or   such    doing, 
the  promisor  may  withdraw  his  promise,  because  there  is 


mality  in  the  execution,  or  for  any  other 
cause,  and  therefore  not  originallij  binding 
upon  the  other  party,  nevertheless  be  ex- 
ecuted by  the  party  not  originally  liable, 
the  other  party  cannot  refuse  perform- 
ance on  the  giound  that  the  contract  was 
not  originally  binding.  Fishmongers' 
Company  v.  Robertson,  5  Man.  &  G.  131. 
In  like  manner  in  Phelps  v.  Townsend,  8 
Pick.  392  (1829),  where  the  defendant,  by 
an  agreement  signed  only  by  himself,  had 
placed  his  son  as  an  apprentice  to  the 
plaintiffs  to  learn  the  art  of  printing, 
therein  promising  that  his  son  should  stay 
with  them  until  he  was  twenty-one,  &c. ; 
which  the  son  failed  to  perform.  On  the 
trial  the  defendant  objected  that  the  con- 
tract was  Toid  for  want  of  mutuality,  it 
not  being  signed  by  the  plaintiffs,  and 
that  there  was  no  obligation  on  the  plain- 
tiffs to  do  anything  which  might  form  a 
consideration  for  the  defendant's  promise. 
But  the  court  said,  "  that  the  acceptance 
of  the  contract  by  the  plaintiffs,  and  the 
execution  of  it  in  part  by  receiring  the 
apprentice,  created  an  obligation  on  their 
part  to  maintain  and  instruct  the  defend- 
ant's son."  See  also  Commercial  Bank  v. 
Nolan,  7  How.  (.Misa.)  508. 

(b)  In  Kennaway  v.  Treleavan,  5  M. 
&  W.  501,  Parke,  B.,  is  reported  to  have 
said,  while  discussing  the  sufficiency  of 
the  consideration  for  a  guaranty,  which, 
was  in  these  terms:  "Truro,  July  12th, 
1838.  Messrs.  Kennaway  &  Co.  Gentle- 
men —  I  hereby  guarantee  to  you,  Messrs. 
Kennaway  &  Co.,  the  sum  of  £250,  in 
case  Mr.  Paddon,  of,  &c.,  should  default  in 
his  capacity  of  agent  and  traveller  to  you. 
William  S.  Treleavan."  "  There  is  a  "case 
in  the  books  of  Newbury  v.  Armstrong, 
6  Bing.  201,  which  strongly  resembles  the 
present.  There  the  guaranty  was  in 
these  terms :  '  I  agree  to  be  security  to 
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you  for  T.  C.  for  whatever,  while  in  your 
employ,  you  may  trust  him  with,  and  in 
case  of  default  to  make  the  same  good  ; ' 
and  the  contract  was  held  to  be  tcood,  on 
the  ground  that  the  future  employment 
of  the  party  was  a  sufficient  considera- 
tion. It  is  said,  and  truly,  that  in  the 
present  case  there  was  no  binding  con- 
tract on  the  plaintiffs,  and  that,  notwith- 
standing the  guaranty,  they  were  not 
bound  to  employ  Paddon.  But  a  great 
number  of  the  cases  are  of  contracts  not 
binding  on  both  sides  at  the  time  when 
made,  and  in  which  the  whole  duty  to  be 
performed  rests  with  one  of  the  contract- 
ing parties.  A  guaranty  falls  under  that 
class,  when  a  party  says,  '  In  case  you 
choose  to  employ  this  man  as  your  agent 
for  >v  week,  I  will  be  responsible  for  all 
such  sums  as  he  shall  receive  during  that 
time,  and  neglect  to  pay  over  to  you,'  the 
party  indemnified  is  not  therefore  bound 
to  employ  the  person  designated  by  the 
guaranty  :  but  if  he  do  employ  him,  then 
the  guaranty  attaches  and  becomes  bind- 
ing on  the  party  who  gave  it.  It  is  there- 
fore no  objection  in  the  present  case  to 
say  that  the  plaintiffs  were  not  obliged 
to  take  Paddon  into  their  service ;  they 
might  do  so  or  not,  as  they  pleased ;  but 
having  once  done  so,  the  guarantee  at- 
taches and  the  defendant  becomes  respon- 
sible for  the  default."  See  also  Yard  v. 
Eland,  1  Ld.  Raym.  368 ;  Caballero  r. 
Slater,  25  E.  L.  &  E.  285;  8.  c.  24  C.  B. 
300 ;  Mozley  v.  Tinkler,  1  C.  M.  &  R,  692  ; 
Morton  v.  Burn,  7  A.  &  E.  19  ;  Train  v. 
Gold,  5  Pick.  380  ;  Cottage  Street  Church 
V.  Kendall,  121  Mass.  528;  Wellington  v. 
Apthorp,  145  Mass.  69,  73  ;  L'Amoureux 
V.  Gould,  3  Seld.  349  ;  White  v.  Baxter,  71 
N.  Y.  254 ;  Powers  v.  Bumcratz,  12  Ohio 
St.  273. 
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no  mutuality,  and  therefore  no  consideration  for  it.  But  after  an 
engagement  on  the  part  of  the  promisee  which  is  sufficient  to 
bind  him,  then  the  promisor  is  bound  also,  because  there  is  now 
a  promise  for  a  promise,  with  entire  mutuality  of  obligation.  So, 
if  the  promisee  begins  to  do  the  thing,  in  a  way  which  binds  him 
to  complete  it,  here  also  is  a  mutuality  of  obligation.  But  if 
without  any  promise  whatever,  the  promisee  does  the  thing 
required,  then  the  promisor  is  bound  on  another  ground.  The 
thing  done  is  itself  a  sufficient  and  a  completed  consideration ; 
and  the  original  promise  to  do  something,  if  the  other  party 
would  do  something,  is  a  continuing  promise  until  that  other 
party  does  the  thing  required  of  him. 

A  very  large  proportion  of  our  most  common  contracts  rests 
upon  this  principle.  Thus,  in  the  contract  of  sale,  the  proposed 
buyer  says,  I  will  give  you  so  much  for  these  goods ;  and  he  may 
withdraw  this  offer  before  it  is  accepted,  and  if  his  withdrawal 
reaches  the  seller  before  the  seller  has  accepted,  the  obligation  of 
the  buyer  is  extinguished ;  but  if  not  withdrawn,  it  remains  as  a 
continuing  offer  for  a  reasonable  time,  and,  if  accepted  within 
this  time,  both  parties  are  now  bound  as  by  a  promise  for  a 
promise ;  there  is  an  entire  mutuality  of  obligation.  The  buyer 
may  tender  the  price  and  demand  the  goods,  and  the  seller  may 
tender  the  goods  and  demand  the  price,  (c)  This  subject,  how- 
ever, belongs  rather  to  the  topic  "  Assent. " 

A  written  agreement  to  submit  disputes  and  claims  to  arbitra- 
tion must  be  signed  by  all  parties,  or  it  is  obligatory  upon  none. 
For  no  party  can  hold  another  to  the  award,  without  showing 
that  he  himself  would  have  been  equally  bound  by  it.  (d) 

It  should  be  added,  that  the  common  law  makes  an 
exception  *to  this  requirement  of  mutuality,  in  the  case  of  *452 
contracts  between  infants  and  persons  of  full  age ;  follow- 
ing in  this  respect  the  civil  law,  and  the  law  prevailing  on  the 
continent  of  Europe.  The  infant  is  not  bound,  while  the  adult 
is ;  the  infant  may  avoid  his  contract,  but  the  adult  cannot.  («) 
This  rule  has  been  applied  to  the  contract  of  future  marriage,  as 
well  as  to  other  contracts.  Where  a  man  of  full  age  enters  into 
such  contract  with  a  woman  who  is  a  minor,   if  he  breaks  the 

(c)  Thus,  in  White  v.  Demilt,  2  Hall,  tion  for  the  defendant's  promise  to  deliver 

405,  the   plkintiff  brought  an  action   for  them      See   also   Babcock  «,.   A^ilson    17 

the  non-delivery  of  certain  goods  sold  him  Me  372 ;  Appleton  .Chase,  19  Me.  74. 
by  the  defendant.     One  ground  of  defence  (rf)   Kingston  i^^^J^elps    Peake,   C^. 

was  want  of  consideration  for  the  defend-  227  ;   Biddell  ..  I'owse,  «  £^^  „  ChLa.' 

ant's  promi.se.    But  the  court  said,  that  s.  a  9  Dow^&  R.  404,  Antram  v.  Chasa. 

the  promise  of  the  plaintiff  to  accept  and  15  East,  21.. 
pay  for  the  goods  was  a  good  considera-         (e)  See  ante,  p.  *  329. 
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contract  she  has  her  remedy  by  action.  (/)  If  she  breaks  it  he 
has  no  action.  But  a  woman  under  age  may  perhaps  be  bound 
by  a  marriage  contract  properly  securing  her  interests,  and  delib- 
erately entered  into,  with  the  approbation  of  her  parents  or 
guardians,  {g) 


SECTION   X. 


SUBSCRIPTION    AND    CONTEIBUTION. 


Where  several  promise  to  contribute  to  a  common  object, 
desired  by  all,  the  promise  of  each  may  be  a  good  considera- 
tion for  the  promise  of  the  others.  {K)  ^     If  there  be  a  chartered 


(  f]  Holt  V  Ward  Clarencieux,  2  Stra. 
937  ;  Hunt  v.  Peake,  5  Cowen,  475  ;  Wil- 
lard  I'  Stone,  7  Cowen,  22 ;  Cannon  v. 
Alsbury,  1  A.  K,  Harsh,  78.  —  .So  an  in- 
fant may  maintain  an  action  on  a  mer- 
cantile contract,  although  he  would  not 
te  bound  himself.  Warwick  u.  Bruce,  2 
M.  &  Sel.  205. 

(g)  Anslie  u.  Medlycott,  9  Ves.  14 ; 
Simson  v.  Jones,  2  Russ.  &  M.  365  ;  Durn- 
ford  0.  Lane,  1  Bro.  Ch.  Ill ;  Fonblanque, 
Eq.  74  ;  .and  see  ante,  p.  *  330. 

(h)  Society  in  Troy  v.  Perry,  6  N.  H. 
164;  George  v.  Harris,  4  id.  533  ;  Hanson 
V.  Stetson,  5  Pick.  506  ;  State  Treasurer 
V.  Cross,  9  Vt.  289 ;  University  of  Ver- 
mont 1),  Buell,  2  Vt.  48 ;  Commissioners 
V.  Perry,  5  Hamm,  58 ;  Ohio,  &c.  College 
V.  Love,  16  Ohio,  20;  Comstock  u.  Howd, 
15  Mich.  237.  —  It  is  on  this  ground  that 
subscriptions  to  charitable  or  benevolent  ■ 
objects  have  often  been  held  binding, 
when  there  was  no  other  consideration 
for  each  subscriber's  promise  than  the 
promise  of  other  subscribers.  It  must  be 
confessed,  however,  that  there  are  many 
authorities  which  seem  to  hold  it  neces- 
sary in  such  cases  that  there  shall  be 
some  promise  or  engagement  by  the  com- 
mittee, corporation,  or  other  person  to 
whom  the  subscription  paper  runs,  or  that 
something  should  be  done  on  their  part, 
as  the  erection  of  the  building,  providing 
materials  or  the  like,  in  order  to  render 
the  subscription  binding.  The  cases  of 
Limerick  Academy  i'.  Bavis,  11  Mass. 
1 14 ;  Bridgewater  Academy  v.  Gilbert,  2 
Picli.  579;  Troy  Academy  v.  Nelson,  24 
Vt.    189;     Gittings    v.    Mayhew,    6    Md. 


113;  Phipps  V  Jones,  20  Penn.  St.  260 
Barnes  u.  Periue,  9  Barb.  202 ;  Wilson  r 
Baptist  Education  Soc.  10  Barb.  309 
Gait's  Ex'rs  v,  Swain,  9  Graft.  633 
L'Amoreux  v.  Gould,  3  Seld.  349  ;  and 
others  favor  this  view.  See  also  No.  42 
Am.  .Tur.  281-283  ;  Foxcroft  Academy  r. 
Favor,  4  Greenl.  382,  n.  (Bennett's  e"d.). 
This  point  was  very  fully  discussed  in  the 
case  of  Trustees  of  Hamilton  College  v. 
Stewart,  2  Denio,  403;  s.  u.  1  N.  Y.  581. 
It  was  there  heJd,  that  the  endowment  of 
a  literary  institution  is  not  a  sufficient 
consideration  to  uphold  a  subscription  to 
a  fund  designed  for  that  object.  And 
although  there  is  annexed  to  the  sub- 
scription a  condition  that  the  subscribers 
are  not  to  be  bound  unless  a  given  amount 
shall  be  raised,  no  request  can  be  implied 
therefrom  against  the  subscribers  that 
the  institution  shall  perform  the  services 
and  incur  the  expenses  necessary  to  All  up 
the  subscription.  Accordingly,  where  the 
defendant  subscribed  $800  to  a  fund  for 
the  payment  of  the  salaries  of  the  officers 
of  Hamilton  College,  and  a  condition  w.as 
annexed  that  the  subscribers  were  not  to 
be  bound  unless  the  aggregate  amount  of 
subscriptions  and  contributions  should  be 
$50,000 ;  it  was  held,  that  there  was  no 
consideration  for  the  undertaking,  and 
that  no  action  would  lie  upon  it,  although 
there  was  evidence  tending  to  show  that 
the  whole  amount  had  been  subscribed 
or  contributed  according  to  the  terms  of 
the  condition.  But  see  Barnes  ik  Perine, 
12  N.  Y.  23 ;  Johnston  v.  Wabash  College, 
2  Cart.  (Ind.)  555;  Edinboro'  Academy 
c.  Dobinson,  37  Penn.  St.  210. 


1  In  this  country  it  has  generally  been  held  that  the  promise  of  one  who  sub- 
scribes money  for  charitable,  religious,  or  other  purposes  is  supported  by  a  sufficient 
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*  company  or  corporation,  one  who  subscribes  agreeably  to    *  453 
the  statute  and  by-laws  acquires  a  right  to  his  shares ;  and 

consideration,  but  as  to  the  nature  o£  the  consideration  widely  varying  opinious  have 
been  expressed. 

1 .  The  commonest  theory  is  that  if  the  work  for  which  the  subscription  was  made 
has  been  begun  or  liability  incurred  in  regard  to  it,  the  subscription  thereupon  becomes 
a  binding  contract.  Miller  v.  Ballard,  46  111.  377  ;  Trustees  of  M.  E.  Church  v.  Garvey, 
53  111.  401 ;  Gittings  v.  Mayhew,  6  Md.  113 ;  Cottage  St.  Church  v.  Kendall,  121  Mass. 
528  ;  Pitt  V.  Gentle,  49  Mo.  74;  James  v.  Ckiugh,  25  Mo.  App.  147;  Ohio,  &c.  College 
V.  Love's  Pjxec,  16  Ohio  St.  20.  See  also  Richelieu  Hotel  Co.  v.  International  Military 
Enc.  Co.,  29  Northeastern  Rep.  1044  (111.);  Johnson  v.  Otterbein  University,  41  Ohio 
St.  527. 

2.  It  has  been  held  that  if  any  acts  whatever  have  been  done  or  any  liability 
incurred  on  the  faith  of  the  subscription  it  becomes  binding.  I3es  Moines  Univ.  «. 
Livingston,  57  la.  307,  65  la.  202 ;  McCabe  v.  O'Connor,  69  la.  134. 

j\ccurding  to  these  views  the  subscription  is  an  offer  until  acts  have  been  done  or 
liability  incurred,  and  consequently  until  that  time  may  be  withdrawn,  and  is  revoked 
by  the  death  or  insanitv  of  the  subscriber.  Pratt  v.  Baptist  Society  of  Elgin,  93  111. 
475;  Beach  v.  First  Methodist  Church,  96  111.  177;  Helfenstein's  Estate,  77  Pa.  328. 
See  also  Reimensnyder  v.  Gans,  110  Pa.  17. 

3.  The  rule  is  stated  in  Virginia  thus :  The  subscription  must  be  acceded  to  and 
the  party  apprised  that  his  offer  is  accepted,  and  then  if  labor  or  money  is  expended 
on  the  faith  of  the  subscription,  it  is  binding.     Gait's  Exec.  v.  Swain,  9  Gratt.  633. 

4.  It  has  been  suggested  that  the  fact  that  others  were  led  to  subscribe  is  suffi- 
cient consideration.  Hanson  Trustees  v.  Stetson,  5  Pick.  506;  Watkins  v.  Eames,  9 
Cush.  537;  Ives  v.  Sterling,  6  Met.  310  (this  doctrine  was,  however,  repudiated  m 
Cottage  St.  Church  u.  Kendall,  121  Mass.  528);  Comstock  ,..  Howd,  15  Mich.  237 
(but  see  Northern,  &c.  R.  R.  v.  Eslow,  40  Mich.  222). 

5  A  theory  widely  held  is  that  the  promise  of  each  subscriber  is  supported  by 
the  promises  of  the  others.  Christian  College  v.  Hendley,  49  Cal.  347  ;  Higert  v. 
Trustees  of  Indiana,  &c.  Univ.  53  Ind.  326 ;  Pettv  v.  Trustees  of  Churcli,  9a  Ind.  278 ; 
Congregational  Soc.  in  Troy  v.  Perry,  6  N.  H.  1G4 ;   Edinboro'  Academy  v.  Dobinson, 

37  Pa  210 

6  The  view  last  given  is  adopted  in  Nebraska  with  the  qualification  that  the 
beneficiary  must  have  expended  labor  or  money  or  incurred  obligation  to  render  the 
subscriber  liable.     Homan  v.  Steele,  18  Neb.  652. '  ,      ,        ^  . 

7  Lastly  it  has  been  held  that  from  the  acceptance  by  the  benehciary  or  its 
trustees  of  a  subscription  a  promise  is  implied  to  execute  faithfully  the  object  sub- 
scribed for.  Collier  v.  Baptist  Educational  Soc.  8  B.  Mon.  68 ;  Trustees  of  Kentuckv, 
&c  School  V  Fleming,  10  Bush,  234 ;  Tru,stees  of  Maine  Central  Institute  v.  Haskell, 
73  Me.  140;  Helfenstein's  Estate,  77  Pa.  328  ;  Trustees  of  Troy  Academy  v.  kelson, 
24  Vt   189      And  this  implied  promise  supports  the  subscriber's  promise. 

Doubtless  the  chief  reason  of  this  great  diversity  of  opinion  is  that  m  tact  there 
is  rarelv  if  ever  any  consideration  for  a  charitable  subscription ;  it  is  given  and  taken  as 
a  promise  of  a  pure  gratuity.  Anxiety  to  enforce  at  law  a  promise  so  bindiuE  m  honor 
has  led  the  courts  tu  find  fictitious  considerations.  The  promise  of  a  subscriber,  being 
gratuitous  at  the  outset,  cannot  become  binding  because  the  promisee  acts  on  the 
faith  of  it.  It  was  well  said  by  an  English  judge,  "If  A  says  'I  will  give  you,  B 
£1000,'  and  B  in  reliance  on  that  promise  spends  £1000  m  buying  a  house,  B  cannot 
fecove'r  the  £1000  from  A."  In  /e  Hudson,  54  L.  J.  Ch^  81 1,  813.  Nor  '^  the  ^^se 
altered  if  A  makes  the  promise  in  order  to  enable  B  to  buy  a  house.  If  indeed  the 
prorai  e  is  made  in  consideration  that  B;will  buy  a  house,  -^'e'>,B.'i°;?,^«  «?^^g«g'^I^^ 
binding  contract.  And  a  subscription  maj;  take  that  form.  Paddock  ^^Bartlett  68  la^ 
16  ■  Homan  v.  Steele,  18  Neb.  652  ;  Bohn  Mfg.  Co.  v.  Lewis,  45  Mum.  164 ;  see  also  iort 
Wavne  &c  o  Mille;,  131  Ind.  499.  In  each  of  these  cases  various  citizens  promised 
to  ply  a  corpora  ion  or  individual  sums  of  money  set  oppos  te  thesubscribers  names 
f  thJ  corporation  or  individual  would  erect  a  mill  or  buildmg  in  the  to"'".-  th^ 
ntendon  o'i  the  subscribers  being  to  pay  their  ^"Ascriptions  m  return  for  the  adv^n- 
tap-ps  thev  as  citizens  of  the  town  would  derive  from  its  increased  commercial  lacui 
del  HeTe  a  binding  unilateral  contract  arose  when  the  mill  or  building  was  erected. 
A  charitable  sub  cription,  however,  can  seMom  be  fairly  interpreted  in  this  way. 
Irttrmore   an  action  can  be  maintained  on  such  a  promise  only  when  the  thing 

'%TLXTr^^f'oirjA:^ul  Kid  a  consideration  for  the  other. 
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as  the  company  is  under  an  obligation  to  give  him  the  shares, 
this  would  be  a  consideration  for  the  promise,  and  would  make 
his  subscription  obligatory  on  him.  (i) 

On  the  important  question,  how  far  voluntary  subscriptions  for 
charitable  purposes,  as  for  alms,  education,  religion,  or  other 
public  uses,  are  binding,  the  law  has  in  this  country  passed 
through  some  fluctuation,  and  cannot  now  be  regarded  as  on  all 
points  settled.  Where  advances  have  been  made,  or  expenses  or 
liabilities  incurred  by  others  in  consequence  of  such  subscrip- 
tions, before  any  notice  of  withdrawal,  this  should,  on  general 
principles,  be  deemed  sufficient  to  make  them  obligatory,  provided 
the  advances  were  authorized  by  a  fair  and  reasonable  dependence 
on  the  subscriptions  ;  and  this  rule  seems  to  be  well  established.  (/) 

(i)  Chester  Glass  Company  v.  Dewey,  the  act  of  incorporatioo,  bat  before  any 
16  Mass.  94.  Athol  Music  Hall  Co.  v.  meeting  of  the  persons  incorporated  and 
Carey,  116  Mass.  471  ;  Davis  o.  Smith  their  associates,  it  was  held,  that  snch 
American  Organ  Co.  117  Mass.  456.  In  agreement  could  furnish  no  evidence  of  a 
this  case  certain  individuals  having  associ-  contract  with  the  corporation.  New  Bed- 
ated  in  writing  for  the  purpose  of  carrying  ford  Turnpike  v.  Adams,  8  Mass.  138. 
on  a  particular  manufacture,  and  being  And  there  is  no  privity  of  contract  be- 
afterwards  incorporated  for  the  same  pur-  tween  a  party  signing  and  a  committee 
pose,  oue  who  subscribed  the  writing  after  appointed  by  his  co-signers  at  a  meeting 
the  incorporation,  l)ecame  thereby  a  mem-  which  he  did  not  attend  ;  although 
her  of  the  corporation,  and  was  held  to  pay  the  committee  proceeded  and  expended 
the  sum  he  had  subscribed.  But  where  money.  Curry  f.  Rogers,  1  Foster  (N.  H.), 
one  subscribed  an  agreement  to  take  247. 
shares  in  a  corporation  after  the  passage  of  (j)  Bryant  c;.  Goodnow,  5  Pick.  228; 

because  the  subscribers  do  not  promise  each  other,  but  each  promises  the  common 
beneficiary,  and  the  question  almost  invariably  arises  in  a  suit  brought  by  the  bene- 
ficiary against  the  subscriber.  In  one  case  the'cmrt,  seeing  that  the  several  promises 
of  the  subscribers  could  not  be  consideration  for  each  other  unless  they  were  mutual, 
held  that  they  were  so,  and  that  to  sue  one  subscriber  all  the  other  subscribers  must 
join :  and  this  though  the  promise  was  made  in  terms  to  cert.ain  specified  trustees. 
.M.."n,  1-.  Chesley,  17  N.  H.  1.51.  And  see  Chambers  ;■.  Calhoun,  18  Pa.  13.  Doubt- 
less it  is  possible  for  .\  to  agree  to  subscribe  in  return  for  a  promise  of  B  to  subscribe 
to  the  same  object,  but  in  the  case  of  charitable  subscriptions  this  rarely  occurs  in 
fact.  Suljscriptious  to  form  a  corporation  were  sustained  on  this  ground  "in  West  v. 
Crawford,  80  Cal.  19;  Shober's  Adm.  r.  Lancaster,  &c.  Assoc.  68  Pa.  429.  In  La 
Payette  County  Monument  Corp.  v.  Ryland,  80  Wis.  29,  an  offer  was  made  by  the 
defendant  to  a  county  board  to  pay  a  certain  corporation  SIOOO  towards  the  erection 
of  a  monument  if  the  county  board'  would  raise  and  pay  $2000  for  the  same  purpose. 
In  this  ..-ase  it  was  rightly  held  that  when  the  county  board  had  raised  and  paid  the 
specified  sum,  the  defendant's  promise  became  binding. 

Tlie  view  tliat  from  the  acceptance  of  the  subscription  a  counter  promise  by  the 
beneficiary  or  its  trustees  is  implied  seems  more  plausible,  but  is  also  usually  unten- 
able. The  beneficiary  or  its  trustees  ordinarily  enter  into  no  obligation  to  receive  the 
money  subscribed  and  deal  with  it  in  a  certain  way.  They  only  undertake  to  deal 
with  it  in  a  certain  way  if  and  when  they  receive  it,  —  an  obligation  which  only 
becomes  binding  when  the  money  subscribed  is  paid  and  is  no  greater  or  different 
from  wliat  the  law  would  impose. 

In  accordance  with  what  is  believed  to  be  sound  reason,  it  is  held  in  England  and 
in  New  York  that  an  ordinary  charitable  subscription  is  a  gratuitous  promise  and 
cannot  be  enforced.  In  re  Hudson,  54  L.  J.  Ch.  811  ;  Presbyterian  Church  !>.  Cooper, 
112  N.  Y.  517,  (following  the  case  of  Trustees  of  Hamilton  College  c.  Stewart,  1  N. 
Y.  581);  Twenty-third  St.  Baptist  Church  v.  Cornell,  117  N.  Y.  601 
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And  the  expenses  or  liabilities  need  not  have  been  incurred  by 
the  plaintiff  if  others  of  the  subscribers  incurred  them  on  the 
faith  of  the  defendant's  subscription.  (;}')  Further  than 
this  it  is  not  easy  to  go,  unless  such  *  subscriptions  are  *454 
held  to  be  binding  merely  on  grounds  of  public  policy.  To 
say  that  they  are  obligatory,  because  they  are  all  promises,  and 
the  promise  of  each  subscriber  fs  a  valid  consideration  for  the 
promise  of  every  other,  seems  to  be  reasoning  in  a  vicious  circle. 
The  very  question  is,  are  the  promises  binding  ?  for  if  not,  then 
they  are  no  consideration  for  each  other.  To  say  that  they  are 
binding  because  they  are  such  considerations,  is  only  to  say  that 
they  are  binding  because  they  are  binding ;  it  assumes  the  very 
thing  in  question,  (k) 

Where  subscriptions  are  made  upon  the  condition  that  they  are 
not  valid  unless  a  certain  sum  be  raised,  all  of  the  subscribers 
must  be  equally  liable,  and  if  some  subscribe  only  to  make  up  the 


Warren  v.  Stearns,  19  id.  73;  Robertson 
w.  March,  3  Scam.  198;  Macon  v.  Shep- 
pard,  2  Humph.  335 ;  University  of  Ver- 
mont 1).  Buell,  2  Vt.  48 ;  Canal  Fund  v. 
Perry,  5  Hamm.  58 ;  Barnes  v.  Ferine,  9 
Barb.  202;  Homes  v.  Dana,  12  Mass.  190, 
In  this  last  case  sundry  persons  agreed  to 
lend  to  the  editors  of  the  Boston  Patriot 
the  sums  set  against  their  names,  which 
was  to  be  paid  to  one  of  their  number  as 
agent.  This  agent  therefore  made  ad- 
vances to  the  editors,  and  it  was  held,  that 
he  had  an  action  against  each  subscriber. 
The  court  said  the  only  question  which 
could  arise  in  the  case  was,  whether  Lar- 
kin  wag  induced  to  advance  his  money  by 
the  subscription.  See  also  Thompson  v. 
Page,  1  Met.  570,  and  Farmington  Acad- 
emy V.  Allen,  14  Mass.  172  ;  Collier  v.  B. 
E.  Society,  8  B.  Mon.  68 ;  Mouton  v.  Noble, 
1  La.  An.  192;  Brouwer  v.  Hill,  1  Sandf. 
620;  Plank  Road  v.  Griffin,  21  Barb.  454; 
Troy  Academy  v.  Nelson,  24  Vt.  189; 
Watkius  0.  Fames,  9  Cush.  537  ;  McLure 
V.  Wilson,  43  111.  356. 

(ij)  Miller  v.  Ballard,  46  111.  377. 

(k)  That  such  subscriptions  are  valid 
where  no  expenses  or  liabilities  are  in- 
curred because  of  them,  and  on  the  ground 
of  mutuality  of  promise,  seems  at  least  to 
be  implied  in  some  cases.  See  George  v. 
Harris,  4  N.  H.  533.  From  this  case  it 
would  appear,  that  such  a  subscription 
may  at  all  events  be  treated  as  an  agree- 
ment of  the  subscribers  by  and  with  each 
other,  upon  the  failure  to  perform  which 
by  any  one  of  them,  the  others  can  join  in 
an  action  of  assumpsit  against  him  to  re- 
cover the  amount  of  his  subscription.  See 
also  Society  in  Troy    v.   Perry,  6  N.  H. 


164;  Same  v.  Goddard,  7  id.  435;  Fisher 
V.  Ellis,  3  Pick.  323 ;  Amherst  Academy 
o.  Cowls,  6  id.  427.      In  the  last  two  cases 
a  promissory  note  was  given  in  discharge 
of  the  subscription.     But  it  is  not  easy  to 
see  how  that  strengthened  the  obligation. 
In  Ives  V.  Sterling,  6  Met.  310,  the  court 
notice  the  conflict  of  opinion,  without  at- 
tempting to  reconcile  it.     In   New  York 
the  authorities  are  iu  similar  conflict.  See 
Whitestown  v.  Stone,  7  Johns.  112;  Mc- 
Auley  V.  Billinger,   20  id.  89.     In  Trus- 
tees of  Hamilton  College  v.  Stewart,  1  N. 
Y.  581  ;  s.  c.  2  Denio,  403,   Walworth,  C, 
had  held,  that  where  several  persons  sub- 
scribe for  an  object  iu  which  all  are  inter- 
ested,  as  the    support  of   institutions   of 
religion   or  learning,  in  the   community 
where  they  reside,  the  promise  of  each 
subscriber    is    the    consideration   of    the 
promise  of  each  other.     But  the  Court  of 
Appeals  does  not   appear  to    adopt  this 
view.  It  was  held,  however,  in  both  courts, 
that  if  the  trustees  agreed  to  endeavor  to 
raise  a  certain  sum  in  consideration  of  the 
subscription,  this  would  make  it  binding. 
There  are  cases  so  obscurely  stated  that  it 
is  not  easy  to  see  whether  the  court  in- 
tend to   say  that   such  subscriptions   are 
binding  without  the  proof  of  expense  or 
liability  actually  incurred  in  consequence 
of  them.     See  Caul    v.   Gibson,  3  Barr, 
416 ;   Collier  v.   Baptist   Educational  So- 
ciety, 8  B.   Mon.  68 ;  Barnes  v.  Perine,  9 
Barb.  202  ;  s.  c.  2  Kern.   18.     In  Metho- 
dist Episcopal  Church  v.  Garvey,  53  111. 
401,  a  subscriber  was  held  liable  for  his 
subscription    because     the    trustees    had 
borrowed  money  on  the  faith  thereof. 
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sum  or  to  induce  others,  they  themselves  not  to  be  called  on,  no 
subscription  is  binding.  (M)  The  sum  to  be  raised  need  not 
have  been  paid  in,  but  is  raised  when  the  subscriptions  of  solvent 
and  responsible  persons  are  received  to  the  full  amount,  {kl) 

It  is  now  common  to  put  a  seal  to  such  a  subscription  book  or 
paper.  Sometimes  a  seal  is  put  to  each  name.  Sometimes  one 
seal,  with  a  declaration  in  the  heading,  or  in  the  in  testimonium, 
that  each  subscriber  adopts  and  uses  it  as  his  seal.  In  any  such 
case  it  would  seem,  on  general  principles,  that  the  objection  of 
want  of  consideration  could  not  be  brought  against  an  action  on 
the  subscription,  {km) 

In  general,  subscriptions  on  certain  conditions  in  favor 
*455    of  *the  party  subscribing  are  binding  when  the  acts  stipu- 
lated as  conditions  are  performed,  il)  ^ 


SECTION   XI. 

OF     CONSIDERATION     VOID     IN     PART. 

It  sometimes  happens  that  a  consideration  is  void  in  part ;  and 
the  question  arises  whether  this  fact  makes  the  whole  considera- 
tion invalid,  and  the  promise  itself  of  no  obligation.  If  one  or 
more  of  several  considerations,  which  are  recited  as  the  ground 
of  a  promise,  be  only  frivolous  and  insufficient,  but  not  illegal, 
and  others  are  good  and  sufficient,  then  undoubtedly  the  consid- 
eration may  be  severed,  and  those  which  are  void  disregarded, 
while  those  which  are  valid  will  sustain  the  promise,  (m)  But 
where  the  consideration  is  entire  and  incapable  of  severance,  then 
it  must  be  wholly  good  or  wholly  bad.  If  the  promise  be  entire 
and  not  in  writing,  and  a  part  of  it  relate  to  a  matter  which  by  the 
statute  of  fraud  should  be  promised  in  writing,  such  part 
*  456  .being  void,  avoids  the  whole  contract,  («)  but  if  it  be  *  such  in 

T.T   ^^^l?,^^'^"''^'  ^"^  ^°-  "•  °^  '^^f'  31     ^^'te.  5  Bing.  N.   C.  341  ;  Sheerman  v. 
/V/i  w    t    •     .      r-  ,1  r,      .,        Thompson,  11  A.  &E.  1027;  Best  «.  Jolly, 

(kl)  Westmmster  College    u.   Gamble,     1  Sid.  38  ;  Cripps  v.  Goldiug   1  Roll  Abr 

?I°\*t/'i,      t.       .      -1,      .n.^  BO,  Action  s„r  Case,  pi.  2;  Bradburne  v. 

(km)  Ball  V.  DunsterviUe,  4  T  .R.  313 ;     Bradburne,  Cro.  E.  149 ,  Coulston  v.  Carr 

?A   Sr-^r     '"'''^'',T^'''*-^'^°'^^^-  i<i-   ^^-'S;   Crisp   V.   Game],   Cro.   J.    127  ^ 

(0   Williams  College  v.  Banforth,  12     Shackell  v.  Rosier,  2  Bing  N    C   646  per 

'f  ■  f  *ii-   •  ,.  c.  ,     T,-  ,  ^''"'"''  ^-  J'  ■'  K"e  Kailway  v.  Union;  &c. 

(m)  Parish    v.    Stone,    14  Pick.    198;     Co,  35  X.  J   L  ■'40 
King  V.  Sears,  2  C.  M.  &  R.  48 ;  Jones  v.  (n)  Mechelen  •:  Wallace,  7  A.  &  E.  49 ; 

1  As  to  whether  the  obligation  of  subscribers  to  a  subscription  paper  is  ioint  or 
several,  see  Davis  v.  Shater,  50  Fed.  Rep.  764 ;  Darnall  v.  Lyon,  19  Southwestern  Rep. 
506  (lex.  App).  i^ 

472 


CH.   I.J 


CONSIDERATION. 


'456 


its  nature  that  it  may  be  divided,  and  the  part  not  required  to  be 
in  writing  by  the  statute  may  be  enforced  without  injustice  to  the 
promisor,  that  portion  of  the  agreement  will  be  binding,  (o) 


SECTION  XII. 

ILLEGALITY    OF    CONSIDERATION. 

In  general,  if  any  part  of  the  entire  consideration  for  a  promise, 
or  any  part  of  an  entire  promise,  be  illegal,  whether  by  statute  or 
at  common  law,  the  whole  contract  is  void,  (p)  Indeed  the 
courts  go  far  in  refusing  to  found  any  rights  upon  wrong-doing. 
Thus,  no  action  can  be  maintained  for  property  held  for  an  illegal 
purpose,  as  for  making  counterfeit  coin,  (q) 

No  contract  to  violate  a  law  of  a  State,  —  as,  for  example,  to 
sell  liquors  contrary  to  a  statute,  —  can  be  enforced  within  that 
State,  (r)     There   must,  however,  be   an    illegal   intent  of   some 


s.  c.  2  Nev.  &  p.  224.  Here  the  declara- 
tion stated  that  the  defendant  wished  the 
plaintiff  to  hire  of  her  a  house,  and  furni- 
ture for  the  same,  at  the  rent  of,  &c.,  and 
thereupon,  in  consideration  that  the  plain- 
tiff would  take  possession  of  the  said  house 
partly  furnished,  and  would,  if  complete 
furniture  were  sent  into  the  said  house  by 
the  defendant  in  a  reasonable  time,  become 
tenant  to  the  defendant  of  the  said  house, 
with  all  the  said  furniture,  at  the  aforesaid 
rent,  and  pay  the  same  quarterly  from  a 
certain  day,  namely,  &c.,  the  defendant 
promised  the  plaintiff  to  send  into  the  said 
house,  within  a  reasonable  time  after  the 
plaintiff's  taking  possession,  all  the  furni- 
ture necessary,  &c.  Held,  that  the  de- 
fendant's agreement  to  send  in  furniture 
was  an  inseparable  part  of  a  contract  for 
an  interest  in  lands,  and  therefore  came 
Tvithin  Stat.  29  Car.  II.,  which,  in  such 
case,  requires  the  agreement,  or  a  memo- 
randum thereof,  to  be  in  writing.  See 
also  Chater  o.  Beckett,  7  T.  R.  203  ;  Lord 
Lexington  v.  Clarke,  2  Vent.  223 ;  Thomas 
V.  Williams,  10  B.  &  C.  664  ;  Wood  v. 
Benson,  2  Tyr.  93 ;  Mayiield  v.  Wadsley, 
2  B.  &  C.  357 ;  Foquet  v.  Moore,  16  E.  L. 
&  E.  466 ;  s.  c.  7  Exch.  870 ;  Irvine  v. 
Stone,  6  Cush.  508 ;  Noyes's  Ex'r  v.  Hum- 
phreys, 1 1  Gratt.  636  ;  Collins  v.  Merrell, 
2  Met.  (Ky.)  163. 

(o)  Irvine  v.  Stone,  6  Cush.  508  ;  Wood 
V.  Benson,  2  Tyr.  93 ;  Band  u.  Mather,  1 1 
Cush.  1. 


(p)  Collins  V.  Blantern,  2  Wils.  347  ; 
Benyon  t.  Nettlefold,  2  E.  L.  &  E.  113  ; 
Donallen  v.  Lennox,  6  Dana,  91 ;  Brown 
V.  Langford,  3  Bibb,  500;  Hinesburg  !■. 
Sumner,  9  Vt.  23 ;  Armstrong  v.  Toler,  1 1 
Wheat.  258  ;  AVoodruff  v.  Hinman,  U  Vt. 
592;  Buck  i\  Albee,  26  Vt.  184;'  Deering 
r.  Chapman,  22  Me.  488 ;  Filson  v.  llimes, 

5  Barr,  452 ;  Dedliam  Bank  v.  Chickering, 
4  Pick.  314;  Perkins  i'.  Cummings,  2 
Gray,  258  ;  Coulter  v.   Robertson,  14  Sm. 

6  M.  18;  Gamble  v.  Grimes,  2  Cart.  (Ind.) 
392;  Carleton  v.  Bailey,  7  Foster,  (N.  H.), 
230;  Hoover  r.  Pierce,  27  Miss.  13.  See 
also  Howden  v.  Simpson,  10  A.  &  E.  815 ; 
Hall  D.  Dyson,  10  E.  L.  &  E.  424;  s.  c.  17 
Q.  B.  785  ;  Sherman  v.  Barnard,  i9  Barb. 
291 ;  Widoe  v.  Webb,  20  Ohio  St.  431. 

(q)  Discs  of  German  silver  were  seized 
on  their  way  to  a  place  in  which  the  ap- 
pearance of  Mexican  silver  dollars  was  to 
have  been  given  them,  and  no  action  could 
be  maintained  for  their  recovery.  Spald- 
ing V.  Preston,  21  Vt.  1.  See  also  Bloss 
V.  Bloomer,  23  Barb.  604,  where  a  promise 
to  make  and  sell  forged  trade-marks  was 
held  void,  and  Hanauer  v.  Doane,  12 
WaU.  342. 

(r)  Territt  v.  Bartlett,  21  Vt.  184.  See 
also  Wooton  v.  Miller,  7  Sm.  &  M.  380. 
See,  however,  as  quahfying  the  rule, 
when  the  contract  is  not  made  within 
that  State,  McConihe  v.  McMann,  1  Wil- 
liams, 95  ;  Backman  v.  Wright,  id.  187  ; 
Smith  V.  Godfrey,  8  Foster,  (N.  H.),  379; 
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kiud;  mere  knowledge  that  an  illegal  use  may,  or  even  will,  be 

made  of  the  thing,  seems  not  to  be  enough,  (s) 
*457  *  A  distinction  must  be  taken  between  the  cases  in  which 
the  consideration  is  illegal  in  part,  and  those  in  which  the 
promise  founded  on  the  consideration  is  illegal  in  part.  If  any 
part  of  a  consideration  is  illegal,  the  whole  consideration  is  void ; 
because  public  policy  will  not  permit  a  party  to  enforce  a  promise/ 
which  he  has  obtained  by  an  illegal  act  or  an  illegal  promise, 
although  he  may  have  connected  with  this  act  or  promise  another 
which  is  legal.  But  if  one  gives  a  good  and  valid  consideration, 
and  thereupon  another  promises  to  do  two  things,  one  legal  and 
the  other  illegal,  he  shall  be  held  to  do  that  which  is  legal,  (w)  ^ 
unless  the  two  are  so  mingled  and  bound  together  that  they 
cannot  be  separated ;  in  which  case  the  whole  promise  is  void. 

A  distinction  has  been  taken  between  the  partial  illegality  of 
a  consideration  when  against  a  statute,  and  when  against  colnmon 
law.  There  are  cases  which  sustain  this  distinction,  (v)  but  we 
think  it  rests  upon  no  sound  principle ;  and  it  has  been  held,  on 
good  grounds,  that  the  violation  of  a  merely  local  or  municipal 
law,  avoids  a  contract  as  effectually  as  if  the  law  were  of  univer- 
sal application,  (w)     A  statute  has  no  more  power  in  avoiding  a 


Sortwell  V.  Hughes,  1   Curtis,  C.  C.  244 ;  contract   contains   distinct   undertakings. 

Read  v.  Taft,  3  R.  I.  175.     See  also  Ken-  some  of  which  are  legal  ,ind  some  illegal, 

nett  V.  Chambers,  14  How.  38,  as  to  illegal  the  former  will  be  in  certain  cases  upheld, 

contracts.  though   the   latter   are   void."     And  the 

(s)  Kreiss  v.  Seligman,  8  Barb.  439  ;  principle  was  fully  recognized  in  Bank  of 

Kerwin  v.  Doran,  29  Mo.  App.  397  ;  Dela^  Australasia  v.  Bank  of  Australia,  6  E.  F. 

vina  V.  Hill,  65  N.  H.  94.  Moore,    1 52,      See   also   Chase's   Ex'r   u. 

(«)  Thus,  in  the  Bishop  of  Chester  u.  Burkholder,  18  Penn.  St.  50. 
John  Freland,  Ley,  79,  Button,  J.,  lays  (c)  Norton  v.  Simmes,  Hob.  14;  Ma- 
down  the  rule  that  when  a  good  thing  and  leverer  v.  Redshaw,  1  Mod.  35.  Twisden, 
a  void  thing  are  put  together  in  the  same  J. ;  Com.  Dig.  Covenant  (F.) ;  Bac.  Abr. 
grant,  the  common  law  makes  such  con-  Conditions  (K.)  ;  Hacket  u.  Tilly,  11 
strnction  that  the  grant  shall  be  good  for  Mod.  93  ;  Butler  v.  Wigge,  1  Wms. 
that  which  is  good  and  void  for  that  which  Saund.  66  a,  n.  (1) ;  1  Pow,  on  Cont,  199  ; 
IS  void.  This  principle  is  also  distinctly  Lee  v.  Coleshill,  Cro.  E.  529  ;  Pearson  v. 
recognized  in  Kerrison  p.  Cole,  8  East,  Humes,  Carter,  230;  Mosdell  n.  Middleton, 
236.  See  also  Norton  w.  Simmes,  Hob.  14.  1  Vent,  237  ;  Van  Dyck  v.  Van  Beuren,  1 
j\nd  in  the  case  of  Leavitt  v.  IMmer,  3  Johns.  362. 

Comst.   37,  Branson,  J.,  said;  "It  is  un-  (w)  Beman   i>.  Tugnot,   5   Saudf.   153; 

doubtedly  true  that  where  a  deed  or  other  Harris  v.  Runnels,  12  How.  80. 

'  As  if  two  classes  of  items,  one  legal  and  the  other  illegal,  are  embraced  in  the 
same  account,  recovery  may  be  had  upon  the  la^vful  items.     Goodwin  v.  Clark,  65 
i!-'  ^^^'  where  shares  of  stock  were  surrendered  for  new  shares,  a  part  of 

which  were  to  be  used  in  bribing  certain  persons  and  the  rest  returned  to  the  person 
surrendering,  the  agreement  to  return  the  remainder  was  held  void,  as  well  as  the  por- 
tion relating  to  bribery,  T(.il,ey  v.  Robinson,  99  111.  222.  So  where  a  note  was  given 
tor  bags  of  fertilizer,  some  of  which  were  not  branded  as  required  by  law,  it  was  held 
that  the  contract  was  entire  and  the  whole  promise  failed.  Allen"  t.  Pearce,  84  Ga. 
606. 
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contract  prrtially  opposed  to  it  than  the  common  law,  (x) 
unless  it  contain  an  express  provision  that  all  *  such  agree-  *  458 
ments  shall  be  wholly  void,  (y)  and  then  the  contract  is 
entirely  void;  as  for  example,  a  promissory  note  even  in  the 
hands  of  an  innocent  indorsee.  (2)  But,  while  the  law  is  suffi. 
ciently  distinct  where  the  whole  consideration  or  the  whole 
prc^aise  is  illegal,  questions  still  remain,  where  the  illegality  is 
but  partial,  which  can  only  be  determined  by  further  adjudication. 
Where  the  consideration  is  altogether  illegal,  it  is  insufficient 
to  sustain  a  promise,  and  the  agreement  is  wholly  void.  This  is 
so  equally,  whether  the  law  which  is  violated  be  statute  law  or 
common  law.  It  has  been  held  in  England,  (a)  that  where  a 
statute  provided  a  penalty  for  an  act,  without  prohibiting  the  act 
in  express  terms,  there  the  penalty  was  the  only  legal  consequence 
of  a  violation  of  the  law,  and  a  contract  which  implied  or  required 
such  violation  was  nevertheless  valid.  But  Lord  Holtih)  denied 
the  doctrine ;  and  Sir  James  Mansfield  established  a  better  rule  of 
law,(c)  holding  that  where  a  statute  provides  a  penalty  for  an 
act,  this  is  a  prohibition  of  the  act.  We  apprehend  that  this  has 
always  been  the  prevailing,  if  not  the  uncontradicted  rule  of  law 
on   this   subject   in   this   country,  {d)     This  rule  is  said  not  to 


(x)  The  merit  of  exploding  this  vener- 
able error  of  supposing  a  distinction  be- 
tween contracts  void  by  statute  and 
contracts  void  by  common  law,  belongs  to 
the  Hon.  Theron  Metcalf,  of  Massachu- 
setts, who,  with  his  well-known  acuteness 
and  accuracy,  has  pointed  out  the  origin 
of  the  error,  and  shown  its  fallacy.  23 
Am.  Jur.  2.  And  it  may  now  be  consid- 
ered as  fully  established  that,  although  a 
contract  contain  some  provisions  or  prom- 
ises which  are  void  by  statute,  yet,  if  it 
also  embrace  other  agreements  which 
would  be  valid,  if  standing  alone,  they 
may  still  be  enforced.  See  Monys  v. 
Leake,  8  T.  K.  411  ;  Kerrison  v.  Cole,  8 
East,  231  ;  Doe  v.  Pitcher,  6  Taunt.  359  ; 
Greenwood  v.  Bishop  of  London,  5  Taunt. 
727  ;  Newman  v.  Newman,  4  M.  &  Sel.  66  ; 
Wigg  V.  Shuttleworth,  13  East,  87  ;  Gas- 
kell  V.  King,  11  East,  165;  Howe  a.  Synge, 
15  id.  440;  Tinckler  v.  Prentice,  4  Taunt. 
549  ;  EuUer  v.  Abbott,  4  id.  105  ;  Shackell 
V.  Rosier,  2  Bing.  N.  C.  646  ;  Jones  v. 
Waite,  5  id.  841.  The  case  of  Jarvis  v. 
Peck,  1  Hoff.  Ch.  479  ;  s.  c.  10  Paige,  Ch. 
119,  so  far  as  it  may  be  considered  as  hav- 
ing recognized  any  distinction  of  this 
kind,  is  not  in  our  opinion  sound  law. 

(.v)  Thu.s,  where  the  statute  declares  a 
certain  contract  to  be  "  void  to  all  intents 
and  purposes  whatever,"  it  has  been  held, 


that  if  such  a  contract  also  contain  stipu- 
lations not  within  the  intent  of  the  statute, 
the  latter  will  be  considered  void  by  force 
of  the  statute.  See  Crosley  v.  Arkwright, 
2  T.  R.  603 ;  Dann  v.  DoUman,  5  id.  641. 

(z)  Bridge  o.  Hubbard,  15  Mass.  96; 
Hay  V.  Ayling,  3  EL  &  E.  416,  n. ;  s.  c.  16 
Q.  B.  423. 

(a)  Comyns  v.  Boyer,  Cro.  E.  485  ; 
and  see  Gremare  n.  Le  Clerk  Bois  Valon, 
2  Camp.  144. 

(6)  Bartlett  v.  Vinfr,  Carth.  252  ;  s.  c. 
Skin.  322.  Holt,  C.  J.,  here  said  :  "  Every 
contract  made  for  or  t.bout  any  matter  or 
thing  which  is  prohibited  or  made  unlaw- 
ful by  any  statute,  is  a  void  contract, 
though  the'  statute  itself  does  not  mention 
that  it  shall  be  so,  but  only  inflicts  a  pen- 
alty on  the  offender,  because  a  penalty  im- 
plies a  prohibition,  though  there  are  no 
prohibitory  words  in  the  statute." 

(c)  Drury  v.  Defontaine,  1  Taunt.  136. 

(rf)  This  principle  is  sustained  by  nu- 
merous adjudged  cases.  Wheeler  v.  Rus- 
sell, 17  Mass.  258;  Coombs  v.  Emery,  14 
Me.  404;  Springfield  Bank  v.  Merrick,  14 
Mass.  322  ;  Russell  v.  De  Grand,  15  Mass. 
39;  Seidenbender  u.  Charles,  4  S.  &  R. 
159;  Mitchell  v.  Smith,  1  Binn.  118; 
Sharp  V.  Teese,  4  Halst.  352  ;  De  Begnis 
V.  Armistead,  10  Binn.  107  ;  s.  c.  3  M.  & 
Scott,  516 ;  Cope  v.  Rowlands,  2  M.  &  W. 
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*459    apply,  however,  where  the  *  penalty  is  for  some  other  pur- 
pose than  to  make  the  act  illegal,  as  to  raise  a  revenue,  etc. 
We  think  this  distinction  very  difficult,  (e) 


SECTION  XIII. 

IMPOSSIBLE     CONSIDERATIONS. 

Impossible  considerations  are  wholly  bad  and  insufficient.  We 
have  seen  that  a  consideration  which  one  cannot  perform 
without  a  breach  of  the  law  is  bad,  and  so  is  one  which  can- 
not be  performed    at  all.  (f)     The  reason  is    obvious  from    such 


149  ;  Fergusson  v.  Norman,  5  Birg.  N.  C. 
86;  Territt  v.  Bartlett,  21  Vt.  184;  Ban- 
croft V.  Dumas,  21  Vt.  456;  Bell  v.  Quin, 
2  Saudf.  146 ;  Ebermau  v.  Eeitzell,  1  W. 
&  S.  181  ;  Hale  c.  Henderson,  4  Humph. 
199;  Elkins  v.  Parkhurst,  17  Vt.  105; 
Brackett  v.  Hoyt,  9  Foster  (N.  H.),  264; 
Griffith  V.  Wells,  3  Denio,  226.  — And  the 
repeal  of  a  prohibitory  aet  will  not  per  se 
render  valid  a  coutract  made  during  the 
existence  of  the  act,  contrary  to  its  pro- 
visions. But  the  legislature  may  give  a 
remedy  by  express  eijactmeut,  Milne  i'. 
Pluber,  3  JIcLean,  212.  An  application 
of  the  general  principle  of  the  text 
was  made  in  -Jackson  v.  Walker,  5  Hill 
(N.  Y.),  27.  By  the  laws  of  New  York 
every  contribution  of  money  intended  to 
promote  the  election  of  any  person  or 
ticket  is  prohibited  by  the  statute  (1  R.  S. 
136,  §  6),  except  for  defraying  the  ex- 
penses of  printing,  and  the  circulation  <-if 
votes,  handbills,  and  other  papers,  pre- 
vious to  surh  election  ;  and  this,  whether 
the  immediate  purpose  for  which  the 
money  is  designed  be  in  itself  corrupt  or 
not.  Accordingly,  where  the  defendant 
agreed  to  ]jay  the  plaintiff  $1,000,  in  con- 
sideration that  the  latter,  who  had  built 
a  log  cabin,  would  keep  it  open  for  the 
accommodation  of  political  meetings  to 
further  the  success  of  certain  persons 
nominated  for  meml)ers  of  (."(Uigrcss,  &c., 
it  was  held  that  the  agreement  was  illeg.al, 
and  could  not  be  enforced.  See  also  Cun- 
dell  V.  Dawson,  4  C.  B.  376  ;  Jerome  o. 
Bigelow,  66  111.  4r)2. 

(e)  In  Cundell  v.  Dawson,  4  C.  B.  376, 
Wilde,  C.  .1.,  intimated,  that  statutes  en- 
acted simply  for  the  security  of  the  rev- 
enue, did  not  come  within  the  principle. 
And  in  Smith  v.  Mawhood,  14  M.  &  W. 
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452,  it  was  held  that  the  excise  act,  re- 
quiring certain  things  of  dealers  in  to- 
bacco, did  not  avoid  a  contract  of  sale  of 
tobacco  by  one  not  complying  with  these 
requisitions,  as  their  effect  is  only  to  im- 
pose a  penalty.  But  where  it  appears  to 
be  the  intention  of  the  legislature  to  pro- 
hibit a  contract  as  well  as  to  impose  a 
penalty  for  making  it,  such  contract  is 
illegal  and  void,  although  the  prohibition 
be  intended  only  for  purposes  of  revenue. 
And  see  Abbot  v.  Rogers,  30  E.  L.  &  E. 
446;  s.  c.  16  C.  B.  277,  and  Lewis  v. 
Welch,  14  N.  H.  294  ;  Ellis  v.  Higgins,  32 
Me.  34,  and  Hill  v.  Smith,  Morris  (la.),  70. 
(/■)  5  Vin.  Abr.  110,  111,  Condition 
(C.)  a,  (D.)  a;  1  Roll.  Abr.  419;  Co.  Lit. 
206  a;  2  Bl.  Com,  341  ;  Shep.  Touch.  164. 
See  22  Am.  Jur.  20-22.  In  Nerot  b. 
Wallace,  3  T.  R.  17,  a  promise  was  made 
by  the  defendant  to  the  assignees  of  a 
bankrupt,  when  the  latter  was  on  his  last 
examination,  that  in  consideration  that 
the  assignees  would  forbear  to  have  the 
bankrupt  examined,  and  that  the  conmiis- 
sioners  would  desist  from  taking  such  ex- 
amination touching  moneys  alleged  to 
have  been  received  hy  the  bankrupt,  and 
not  accounted  for,  he,  the  defendant,  would 
pay  such  money  to  the  assignees.  This 
promise  was  held  by  the  court  to  be  illegal, 
as  being  against  the  policy  of  the  bankrupt 
laws.  And  Lord  Kenijon  observed  :  "  I  do 
not  say  that  this  is  nudum  partiim  :  but  the 
ground  on  which  I  found  my  judgment  is 
this  :  that  every  person,  who  in  considera- 
tion of  some  advantage,  either  to  himself 
or  to  another,  promises  a  benefit,  must 
have  the  jtower  of  conferring  that  benefit  up 
to  the  extent  to  which  that  benefit  professes  to 
go,  mill  that  mil  onli/  in  fact  but  in  law. 
Now  the  promise  made  to  the  assignees  in 
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*  consideration  no  possible  benefit  or  advantage  could  be  *460 
derived  to  the  one  party,  and  no  detriment  to  the  other; 
and  if  that  which  is  offered  or  provided  as  a  consideration  cannot 
happen,  the  mere  words  alone  are  a  nullity.  It  is  undoubtedly 
possible,  that  one  may  make  a  promise  which  is  utterly  impos- 
sible  to  perform,  and  nevertheless  the  promisee  may  derive  a  posi- 
tive advantage  from  the  mere  fact  that  the  promise  is  made.  In 
such  a  case,  supposing  the  transaction  free  from  all  taint  of  fraud, 
this  advantage  would  be  a. good  consideration,  but  not  the  promise 
by  itself. 

But  a  promise  is  not  void,  merely  because  it  is  difficult,  or  even 
improbable.  And  it  seems  that  if  the  impossibility  applies  to 
the  promisor  personally,  there  being  neither  natural  impossibility 
in  the  thing,  nor  illegality  nor  immorality,  then  he  is  bound 
by  his  undertaking,  and  it  is  a  good  consideration  for 
*the  promise  of  another.  (^)     The   reason  of   this  appears   *461 


this  case,  which  was  the  consideration  of 
the  defendant's  promise,  was  not  in  their 
power  to  perform,  because  the  commis- 
sioners had  nevertheless  a  right  to  exam- 
ine the  bankrupt.  And  no  coUasion  of  the 
assignees  could  deprive  the  creditors  of 
the  right  of  examination  which  the  com- 
missioners would  procure  them.  The  as- 
signees did  not  stipulate  only  for  their  own 
acts,  but  also  that  the  commissioners  should 
forbear  to  examine  the  bankrupt;  but 
clearly  they  had  no  right  to  tie  up  the 
hands  of  the  commissioners  by  any  such 
agreement."  And  Ashhurst,  J.,  obsetved: 
"In  order  to  found  a  consideration  for  a 
promise,  it  is  necessary  that  the  party  by 
whom  the  promise  is  made  should  have 
the  power  of  carrying  it  into  effect,  and 
secondly,  that  the  thing  to  be  done  should 
in  itself  be  legal.  Now  it  seems  to  me 
that  the  consideration  for  this  promise  is 
void,  on  both  these  grounds.  The  as- 
signees have  no  right  to  control  the  dis- 
cretion of  the  commissioners  ;  and  it  would 
be  criminal  in  them  to  enter  into  such  an 
agreement,  because  it  is  their  duty  to  ex- 
amine the  bankrupt  fully,  and  the  credi- 
tors may  call  on  them  to  perform  it.  And 
for  the  same  reason  the  thing  to  be  done 
is  also  illegal," 

(g)  See  Co.  Lit.  206  a,  n.  1 ;  Piatt  on 
Cov.  569;  3  Chitty  on  Com.  Law,  101; 
Blight  V.  Page,  3  B.  &  P.  296,  n. ;  Wors- 
ley  V.  Wood,  6  T.  R.  718,  Keni/on,  C.  J. 
And  see  Tuffnell  v.  Constable,  7  A.  &  E. 
798,  arguendo.  In  this  case  there  was  a 
covenant  to  invest  a  sum  in  bank  annui- 
ties, or  other  government  stock,  in  the  cor- 
porate names  of  the  archdeacon  of  C,  the 


vicar  of  W.,  and  the  churchwardens  of  W., 
the  dividends  to  be  held  and  received  by 
the  archdeacon,  vicar,  and  churchwardens, 
for  the  time  being,  in  trust  for  the  support 
of  a  parish  school  for  poor  children,  and  in 
further  trust  for  the  disposition  of  coals, 
&c.,  among  poor  persons  of  the  parish. 
Held,  on  general  demurrer  to  a  declara- 
tion, that  an  action  lay  upon  such  cove- 
nant, no  impossibility  of  performance 
appearing,  inasmuch  as  the  investment 
might  at  any  rate  be  lawfully  made  in  the 
corporate  names  of  the  present  archdeacon, 
vicar,  and  churchwardens.  Ani  Littledale, 
J.,  said,  in  giving  judgment :  "  The  de- 
fendants allege  that  they  cannot  invest 
this  stock,  because  the  parties  named  in 
the  bequest  are  not  corporations  for  that 
purpose,  and  the  investment  could  not  be 
effected  at  the  bank.  But  the  answer  is, 
let  them  show  that  they  have  applied  at 
the  bank  and  to  the  proper  officers,  and 
that  it  is  impossible  to  make  the  invest- 
ment with  their  consent.  1  should  say 
then  that  no  sufficient  answer  was  given, 
the  law  not  forbidding  the  thing  to  be 
done,  and  there  being  no  breach  of  moral 
duty  involved  in  it,  and  the  defendants 
being  under  covenant  to  perform  it.  But 
if  an  actual  impossibility  were  shown,  the 
parties  might  go  to  a  court  of  equity  to 
restrain  proceedings  in  an  action  on  the 
covenant,  they  showing  that  they  had 
done  all  in  their  power  to  fulfil  it.  The 
testator  in  this  case  must  be  taken  to  have 
known,  when  he  covenanted,  whether  the 
law  would  permit  a  fulfilment  of  the  cove- 
nant or  not ;  or,  perhaps  it  should  rather 
be  said,  whether  the  course  of  practice 
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to  be,  that  if  a  party  binds  himself  to  such  an  undertaking,  he 
may  either  procure  the  thing  to  be  done  by  those  who  can  do 
it,  or  else  pay  damages  for  not  doing  it.  The  party  receiving 
such  a  promise  may  know  that  the  promisor  himself  cannot  do 
the  thing  he  undertakes,  but  may  not  know  that  he  has  not 
already  made,  or  has  it  not  in  his  power  to  make,  such  arrange- 
ment with  him  who  can  do  it  as  will  secure  its  being  done.  _  He 
has  a  right,  therefore,  to  expect  that  it  will  be  done,  and  to  pay 
for  such  promise  or  undertaking,  either  by  his  own  promise  or 
otherwise.  But  if  the  thing  undertaken  is  in  its  own  nature  and 
obviously  impossible,  he  cannot  expect  it  will  be  done;  and  to 
enter  into  any  transaction  based  upon  such  undertaking,  is  a 
fraud  or  a  folly  which  the  law  will  not  sanction.  Hence,  it  would 
seem  that  an  engagement  by  one,  entered  into  with  a  second 
party,  that  a  third  party  shall  do  something  which  the  first 
cannot  do,  is  a  good  consideration  for  a  promise  by  the  second 

party,  (h)     The  cases  which  seem  to  oppose  this  rule  are, 
*462    generally,    at   least,   *  cases   in   which   the   consideration 

was  open  to  the  objection  of  illegality,  (i) 
By  the  Code  Napoleon,  B.  3,  tit.  3,  c.  4,  s.  1,  it  appears,  that 
while  a  promise  to  do  an  impossible  thing  is  null,  a  promise  not 
to  do  an  impossible  thing  is  a  sufficient  foundation  for  an  obliga- 
tion which  rests  upon  it.  We  have  no  such  distinction  in  the 
common  law. 


would  or  would  not  allow  it  to  be  carried  McNeil  v.  Reed,  2  M.  &  Scott,  89 ;   s.  c.  9 

into  effect."  —  80  it  will  be  no  excuse  for  Bing.  68. 

the  non-performauce  of  an  agreement  to  (i)  Thus  in  Harvey  v.  Gibbons,  2  Lev. 

deliver   goods    of   a   certain   quantity   or  161,  which  was  a  writ  of  error  on  a  judg- 

quality,  that  they  could  not  be  obtained  at  ment   in    Shrewsbury   court,    where   the 

the  particular  season  when  the  contract  plaintiff  declared  that  he,  being  bailiff  to 

was  to  be  executed.     Gilpins  v.  Conseqaa,  J.  S.,  the  defendant,  in  consideration  that 

1  Pet.  C.  C.  91  ;    Youqua  v.  Nixon,  id.  221.  he  would  discharge  him  of  £20  due  to  J.  ■?., 

And  see  Mactier  i/.  Frith,  6  Wend.  103,  promised  to  expend  ^0  in  repairing  a 

123.  barge  of  the  plaintiffs,  —  verdict  and  judg- 

(A)  Thus  a  promise  to  procure  the  con-  ment  for  the  plaintiff,  upon  non  assumpsit, 

sent  of  a  landlord  to  the  assignment  of  a  were    reversed,   the    consideration   being 

lease  is  binding.    Lloyd  v.  Crispe,  5  Taunt,  illegal,  for  the  plaintiff  cannot  discharge 

243.     And  where  one  of  several  partners  a  debt  due  to  his  master.     Although  this 

in  a  firm  agreed  to  introduce  tlie  plaintiff  decision  is   sometimes   cited   as   sliowitig 

(a  stranger)  into  it,  it  was   decided  that  that  a  contract  is  void  if  the  consideration 

the   agreement   was   valid,    although  the  is  impossible,  yet  it  may  be  rested  more 

other  partners  were  ignorant  of  its  exist-  properly  on  the  ground  that  the  consider- 

ence,  and  their  assent  was  of  course  essen-  ation  was  illegal.     The  same  may  be  said 

tial   to   the    admission  of   the  plaintiff,  of  Nerot  v.  Wallace,  3  T.  R.  1 7  supra,  note 
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SECTION  XIV. 

FAILURE   OF   CONSIDERATION. 

When  the  consideration  appears  to  be  valuable  and  sufficient, 
but  turns  out  to  be  wholly  false  or  a  mere  nullity,  or  where  it 
may  have  been  actually  good,  but  before  any  part  of  the  contract 
has  been  performed  by  either  party,  and  before  any  benefit  has 
been  derived  from  it  to  the  party  paying  or  depositing  money  for 
such  consideration,  the  consideration  wholly  fails,  there  a  prom- 
ise resting  on  this  consideration  is  no  longer  obligatory,  and 
the  party  paying  or  depositing  money  upon  it  can  recover  it 
back.(;)  But  where  the  consideration  fails  only  in  part,  prin- 
ciples analogous  to  those  which  govern  an  inquiry  into  the  ade- 
quacy of  a  consideration  would  be  applied  to  it.  If  there 
*  were  a  substantial  consideration  left,  although  much  *  463 
diminished,  it  would  still  suffice  to  sustain  the  contract. 
But  if  the  diminution  or  failure  were  such  as  in  effect  and  reality 
to  take  away  all  the  value  of  the  consideration,  it  would  be 
regarded  as  one  that  had  wholly  failed.  But  if  the  consideration, 
and  the  agreement  founded  upon  it,  both  consisted  of  several 
parts,  and  a  part  of  the  consideration  failed,  and  the  appropriate 
part  of  the  agreement  could  be  apportioned  to  it,  then  they  might 
be  treated  as  several  contracts,  and  a  recovery  of  money  paid  be 
had  accordingly,  (k) 

(j)  Woodward  v.  Cowing,  13  Mass.  time,  the  promisor  was  prevented  by  ill- 
216;  Moses  v.  Macferlan,  3  Burr.  1012;  ness  from  attending  and  receiving  the 
Spring  V.  Coffin,  10  Mass.  34;  Lacoste  v.  tuition.  Stewart  v.  Loring,  5  Allen,  306. 
Plotard,  1  Rep.  Const.  Ct.  467  ;  Wharton  {kj  Franklin  o.  Miller,  4  A.  &  E.  605, 
V.  O'Hara,  2  Nott  &  McC.  65  ;  Pettibone  Littledale,  J.  In  this  case  the  declaration 
V.  Roberts,  2  Root,  258 ;  Boyd  v.  Ander-  stated  that  defendant,  being  indebted  to 
son,  1  Overt.  438  ;  Murray  v.  Garret,  3  certain  persons,  agreed  to  repay  the  plain- 
Call,  373  ;  Treat  v.  Orono,  26  Me.  217  ;  tiff  the  amount  of  all  accounts  which  he 
Sanford  u.  Dodd,  2  Day,  437;  Colville  v.  should  settle  for  the  defendant;  and  also 
Besley,  2  Denio,  139 ;  Begbie «.  Phosphate  to  pay  the  j)laintift  £40  a  quarter  on 
Sewage  Co.  L.  R.  10  Q.  B.  491 ;  affirmed  stated  days,  till  the  said  debts  should  be 
in  1  Q.  B.  D.  679 ;  Wilson  v.  Hentges,  fully  settled ;  and  the  plaintiff  agreed  to 
26  Minn.  288.  The  failure  of  consider-  advance  to  the  defendant  £1  per  week, 
ation  must  be  total.  Charlton  v.  Lay,  and  certain  other  sums,  out  of  the  sums  of 
5  Humph.  496;  IDean  v.  Mason,  4  Conn.  £40;  that,  in  consideration  of  the  plain- 
428.  The  measure  of  damages  in  such  a  tiff's  promise,  the  defendant  agreed  to  per- 
caseis  the  sum  paid;  no  allowauce  is  to  form  the  contract  on  his  part;  that  the 
be  made  for  the  plaintiff's  loss  and  disap-  plaintiff  paid  debts  for  the  defendant  to 
pointment.  Neel  w.  Deens,  1  Nott  &  McC.  divers  persons  (naming  them)  to  the 
210.  No  action  lies  on  an  agreement  amount  of  £281 ;  that  the  whole  amount 
promising  to  pay  for  tuition  for  a  speci-  of  debts  was  not  yet  settled ;  and  that  sev- 
fied  time,  if,  during  the  whole  of  that  eral  sums  of  £40  had  become  due  from  the 
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It  is  often  difficult  to  say  whether  a  consideration  is  divisible 
and  capable  of  apportionment,  or  so  entire  that  it  must  stand  or 

fall  together.  (^)  Perhaps  no  better  rule  can  be  given 
*464   than    *  that  if  the  thing  to  be  done  be  in  its  own  nature 

separable  and  divisible,  and  there  be  no  express  stipulation 
or  necessary  implication  which  makes  it  absolutely  one  thing, 


defendant  under  the  agreement,  which 
had  been  paid  to  the  amount  of  £160 
only,  but  the  rest  were  unpaid.  Plea,  as 
to  two  of  the  sums  of  £40,  that,  before 
they  became  due,  the  plaintiff  had  omitted 
to  pay  certain  of  the  debts  due  to  cred- 
itors of  the  defendant  (naming  them), 
other  than  the  creditors  named  in  the 
declaration,  which  he  might  have  paid ; 
and  had  also  omitted,  after  the  last  pay- 
ment of  £40,  to  pay  the  defendant  £1 
per  week;  wherefore  the  defendant,  in 
a  reasonable  time,  and  before  the  two 
sums  in  question  were  due,  rescinded  the 
contract.  Replication,  that  before  and  at 
the  time  of  the  last  payment  of  £40,  the 
defendant  was  indebted  to  the  plaintiff  in 
the  sura  of  £50  and  more,  in  respect  to 
the  moneys  paid  by  the  plaintiff  for  the 
defendant  as  in  the  first  count  mentioned ; 
and  that  the  said  £40  was  iasufficient  to 
discharge  the  iimount  in  which  the  defend- 
ant was  so  indebted  to  the  plaintiff,  and 
for  which  the  agreement  was  a  security. 
Held,  that  tlie  plea  was  bad,  as  show- 
ing, at  most,  only  a  partial  failure  of 
performance  by  the  plaintiff,  which  did 
not  authorize  the  defendant  to  rescind  the 
contract.  —  So  in  Ritchie  v.  Atkinson,  10 
East,  295,  where  the  master  and  the 
freighter  of  a  vessel  of  400  tons  mutually 
agreed  in  writing,  that  the  ship,  being 
every  way  fitted  for  the  voyage,  should, 
with  all  convenient  speed,  proceed  to  St. 
Petersburg,  and  there  load  from  the 
freighter's  factors  a  complete  cargo  of 
hemp  and  iron,  and  proceed  therewith  to 
London  and  deliver  the  same  on  being  paid 
freight  for  hemp,  £5  per  ton,  for  iron,  5s 
a  ton,  &o.,  one  half  to  be  paid  on  right 
delivery,  the  other  at  three  months ;  helrl 
that  the  delivery  of  a  complete  cargo  was 
not  a  conditiou  precedent ;  but  that  the 
master  might  recover  freight  for  a  short 
cargo  at  the  stipulated  rates  per  ton  ;  the 
freighter  having  his  remedy  in  damages 
for  such  short  delivery. —  I^ifcewise  in  Rob- 
erts V.  Havelock,  .3  B.  &  Ad.  404,  a  ship 
outward  bound  w  ith  goods,  being  damaged 
at  sea,  put  into  a  harbor  to  receive  some 
repairs  which  had  become  necessary  for 
the  continuance  of  the  voyage,  and  a  ship- 
wright was  engaged  and  undertook  to  put 
her  into  thorougli  repair.  Before  this 
was  completed  he  required  payment  for 
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the  work  already  done,  without  which 
he  refused  to  proceed ;  and  the  vessel 
remained  in  an  unfit  state  for  sailing. 
Held,  that  the  shipwright  might  maintam 
an  action  for  the  work  already  done, 
though  the  repair  was  incomplete,  and 
the  vessel  thereby  kept  from  continuing 
her  voyage,  at  the  time  when  the  action 
was  brought. 

(/)  Thus,  in  Adlard  v.  Booth,  7  C.  & 
P.  i08,  it  was  held,  that  where  a  printer 
has  been  employed  to  print  a  work,  of 
which  the  impression  is  to  be  a  certain 
number  of  copies,  if  a  fire  break  out  and 
consume  the  premises  before  the  whole 
number  has  been  worked  off,  the  printer 
cannot  recover  anything,  although  a  part 
has  actually  been  delivered.  While  in 
Cutler  V.  Close,  5  C.  &  P.  337,  where  a 
party  contracted  to  supply  and  erect  a 
warm  air  apparatus,  for  a  certain  sum,  it 
was  held,  in  an  action  for  the  price  (the 
defence  to  which  was,  that  the  apparatus 
did  not  answer),  that,  if  the  jary  thought 
it  was  substantial  in  the  main,  tliongh  not 
quite  so  complete  as  it  might  be  under 
the  contract,  and  could  be  made  good 
at  a  reasonable  rate,  the  proper  course 
would  be  to  find  a  verdict  for  the  plain- 
tiff, deducting  such  sum  as  would  enable 
the  defendant  to  do  what  was  requisite. 
This  question  frequently  arises  on  special 
contracts  to  do  certain  work,  according  to 
certain  plans,  or  certain  specifications,  and 
the  contract  is  not  strictly  complied  with. 
Here  is  a  partial  failure  of  consideration, 
and  the  plaintiff,  in  seeking  to  recover  for 
the  labor  and  materials  expended,  will  be 
compelled  to  deduct  for  his  partial  failure, 
and  the  defendant  may  rely  upon  this  in 
reduction  of  damages,  and  is"  not  driven  to 
his  cross  action.  Chapel  v.  Hickes,  2  Cr. 
&  M.  214.  And  in  such  case  the  plaintiff 
is  not  entitled  to  the  actual  value  of  the 
work,  per  se,  but  only  the  agreed  price 
minus  such  a  sura  as  would  complete  the 
work  according  to  the  contract.  Thorn- 
ton V.  Place,  1  Man.  &  R.  218.  In  the 
case  of  Ellis  v.  Hamlen,  3  Taunt.  53,  it 
was  held,  that  if  a  builder  undertakes  a 
work  of  specified  diraensions  and  mate- 
rials, and  deviates  from  the  specification, 
he  cannot  recover,  upon  a  quantum  vale- 
bant, for  the  work,  labor,  and  materials. 
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and  that  part  which  fails  may  be  regarded,  to  use  the  language  of 
the  court  in  one  case,  "  not  as  a  condition  going  to  the  essence  of 
the  contract, "  (ra)  in  such  case  the  failure  does  not  destroy  the 
rights  growing  out  of  the  performance  of  the  residue. 
But  the  other  *  party  may  have  his  claim  or  action  for  *465 
damages  arising  from  such  failure,  (to) 


(m)  Lucas  v.  Godwin,  3  Bing.  N.  C. 
746,  Bosanquet,  J.  In  that  case  the  plain- 
tiff contracted  to  build  cottages  by  the 
10th  of  October;  they  were  not  finished 
till  the  15th.  Defendant  having  accepted 
the  cottages,  it  was  held  that  plaintiff 
might  recover  the  value  of  his  work,  on  a 
declaration  for  work,  labor,  and  materials. 
—  The  former  practice  of  compelling  a 
party  to  pay  the  full  sum  for  specified 
labor,  and  then  driving  him  to  his  cross 
action  if  the  work  was  not  done  according 
to  contract,  was  alluded  to  by  Parke,  B., 
in  Mondel  v.  Steel,  8  M.  &  W.  870.  In 
that  ca.se,  it  was  held,  after  mature  consid- 
eration, that  in  all  actions  for  goods  sold 
and  delivered  with  a  warranty,  or  for  work 
and  labor,  as  well  as  in  actions  for  goods 
agreed  to  be  supplied  according  to  a  con- 
tract, it  is  competent  for  the  defendant  to 
show  how  much  less  the  subject-matter  of 
the  action  was  worth  by  reason  of  the 
breach  of  the  contract ;  and  to  the  extent 
that  he  obtains,  or  is  capable  of  obtaining, 
an  abatement  of  price  on  that  account,  he 
must  be  considered  as  having  received 
satisfaction  for  the  breach  of  contract ;  and 
he  is  precluded  from  recovering  iu  another 
action  to  that  extent,  but  no  more.  See 
also  Chapel  v.  Hickes,  2  Cr.  &  M.  214. 
So  in  Allen  v.  Cameron,  3  Tyr.  907,  where 
the  plaintiff  contracted  to  sell  and  plant 
trees  on  the  defendant's  laud,  and  also  to 
keep  them  in  order  for  two  years  next 
after  the  planting,  it  was  held,  that  evi- 
dence of  non-performance  by  the  plaintiff 
of  any  part  of  his  contract,  by  which  the 
trees  had  become  of  less  value  to  the 
defendant,  was  admissible  to  reduce  the 
damages  in  an  action  on  the  agreement 
for  their  price,  and  for  planting  them. 
Lord  Ellenborough  seems  to  have  laid  down 
the  just  rule  on  this  subject  in  Farnsworth 
V.  Garrard,  1  Camp.  38.  It  was  there 
held  that  where  the  plaintife  declares  on 
a  quantum  meruit  for  work  and  lahor  done 
and  materials  found,  the  defendant  may 
reduce  the  damages,  by  showing  that  the 
work  was  improperly  done  ;  and  may  enti- 
tle himself  to  a  verdict  by  showing  that 
it  was  wholly  inadequate  to  answer  the 
purpose  for  which  it  was  undertaken  to 
be  performed. 

(n)  Although  it  was  formerly  held  that 
the  only  remedy  was  by  cross  action,  Tye 
V.  Gwynne,  2  Camp.  346 ;  Moggridge  v. 
VOL.   I.  ' 


Jones,  3  id.  38,  yet  the  party  may  now 
resort  to  the  cross  action  or  not,  at  his 
election.  This  subject  was  examined  with 
much  ability  and  at  great  length  by 
Dewey,  J.,  in  Harrington  v.  Stratton,  22 
Pick.  510,  where  it  was  held,  that  in  an 
action  by  the  payee  against  the  maker  of 
a  promissory  note  given  for  the  price  of  a 
chattel,  it  is  competent  for  the  maker  to 
prove,  in  reduction  of  damages,  that  the 
sale  was  effected  by  means  of  false  repre- 
sentations of  the  value  of  the  chattel,  on 
the  part  of  the  payee,  although  the  chattel 
has  not  been  returned  or  tendered  to  him. 
And  the  learned  judge,  in  the  course  of 
his  opinion,  said  :  "  The  strong  argument 
for  the  admission  of  such  evidence  in 
reduction  of  damages  in  cases  like  the 
present,  is,  that  it  will  avoid  circuity  of 
action.  It  is  always  desirable  to  prevent  a 
cross  action  where  full  and  complete  jus- 
tice can  be  done  to  the  parties  iu  a  single 
suit ;  and  it  is  upon  this  ground  that 
the  courts  have  of  late  been  disposed  to 
extend  to  the  greatest  length,  compati- 
ble with  the  legal  rights  of  the  par- 
ties, the  principle  of  allowing  evidence 
in  defence  or  in  reduction  of  damages  to 
be  introduced,  rather  than  to  compel  the 
defendant  to  resort  to  his  cross  action. 
As  it  seems  to  us  the  same  purpose  will  be 
further  advanced,  and  with  no  additional 
evils,  by  adopting  a  rule  on  this  subject 
equally  broad  in  its  application  to  cases 
of  actions  on  promissory  notes,  between 
the  original  parties  to  the  same,  as  to 
actions  on  the  original  contract  of  sale, 
and  holding  that,  in  either  case,  evidence 
of  false  representations  as  to  the  quality 
or  character  of  the  articles  sold,  may  be 
given  in  evidence  to  reduce  the  damages, 
although  the  article  has  not  been  returned 
to  the  vendor." —  See  also  Mixer  v.  Coburn, 
II  Met.  559;  Perley  v.  Balch,  23  Pick. 
286;  Hammat  v.  Emerson,  27  Me.  308; 
Coburn  v.  Ware,  30  Me.  202 ;  Spalding  v. 
Vandercook,  2  Wend.  431 ;  Drew  v.  Towle, 
7  Foster  (N.  H.),  412 ;  Albertson  w.  Hal- 
loway,  16  Ga.  377.  The  cases  of  Scudder 
I).  Andrews,  2  McLean,  564;  Pierce  v. 
Cameron,"  7  Kich.  L.  114;  Pulsifer  v. 
Hotchkiss,  12  Conn.  234,  and  some  oth- 
ers, seem,  however,  not  iu  accordance 
with  this  principle.  See,  however,  as  to 
this  last  case,  Andrews  v.  Wheaton,  23 
Conn.  112. 
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In  Vermont  it  seems  to  be  the  law,  that  the  maker  of  a  note 
cannot  avail  himself  of  a  partial  failure  of  the  consideration, 
unless  he  has  offered  to  rescind  the  contract,  (o) 

The  bargain  may,  perhaps,  be  such  as  to  preclude  an  inquiry 
into  failure  of  consideration.  As  if  one  buys  a  cargo  of  corn  to 
arrive,  "  the  quantity  to  be  taken  from  the  bill  of  lading, "  and 
that  quantity  is  paid  for,  the  buyer  cannot  recover  back  a  part  of 
the  price,  because  the  cargo  is  short,  nor  could  the  seller  demand 
more  if  it  went  beyond  the  bill;  supposing  good  faith  on  both 
sides,  (p)  Here,  however,  if  a  few  bags  or  bushels  only,  instead 
of  the  cargo  bargained  for,  should  arrive,  it  would  seem  difficult 
to  hold  the  buyer  for  the  whole  price.  Such  contracts  are  like 
those  for  the  purchase  of  land,  where  the  contents  or  dimen- 
sions of  the  lot  are  stated  with  the  addition  of  "  more  or  less. " 
The  intention  being  to  prevent  an  unimportant  variation 
*  466  *  from  annulling  the  bargain,  or  raising  new  questions ; 
but  not  to  prevent  the  effect  of  a  failure  of  consideration, 
which,  though  not  absolutely  complete,  and,  therefore,  strictly 
speaking,  partial  and  not  total,  is  still  so  large  as  to  be  substan- 
tially total. 

"While  it  is  true  that  a  failure  of  consideration  is  a  good  ground 
for  the  recovery  of  the  money  paid,  it  is  a  familiar  and  well- 
settled  principle  of  law,  that  where  a  person  with  full  knowledge 
of  all  the  circumstances  pays  money  voluntarily,  and  without 
compulsion  or  duress  of  persons  or  goods,  he  shall  not  afterwards 
recover  back  the  money  so  paid,  (q)  But  money  paid  by  a  mis- 
take of  fact  which  causes  an  unfounded  belief  of  a  liability  to  pay, 
may  generally  be  recovered  back,  (qq)  even  if  the  mistake  arises 
from  negligence ;  (qr)  but  not  if  the  mistake  affects  only  the  mo- 
tives of  the  party  in  paying  the  money,  and  not  his  obligation  to 
pay  it.(grs) 

(o)  Burton   v.   Schermerhorn,  21   Vt.  (c/q)  Cox  v.  Prentice,  3  M.  &  S.  344; 

;  1  ^  T^.     ,  ^*'ls  V.  Lloyd,  12  Q,  B.  531  •  Townsend 

lJ?\r''Tv\Ti^'^'  ''  ^-  ^-^^^  "    C^^-^^'  ^9'l.  j"  C.  300     Barber  . 

ln\Titr,t.        u  -A      .-  Brown,  26  L.  J,  C.  41  ;  Milnes  I..  Duncan 

(?)  This    rule   is   weU    considered    in  6  B.  &  C.  671  ;   Standish  «,  Ross  3  Exch 

Forbes  u.   Appleton    5  CusK   117.      For  527;   Mills  «    Alderbury  Union  3  Exch 

illustrations  of  the  kind  of  duress  which  590  ^uiuu, 

rind  'Llt^Jr^TZ-^^^'m'  ''^^''''-  ..  ^'J'>  ^'^^y  "■  Solari.  9  M,  &  W.  54,  58, 
Boston  4  Met  1 R,  i  1  ^^^L  ^"^  ""  ^"3,'  "'  Gardiner,  4  M.  &  G.  1 1 ;  Townsend 
Hoston,   4   Met.    181.      Also    Fnlhami..     c,.  Crowdy,  8  C.  B.  (v  s  )  477 

Bir'37     ?nowdon  '    V  "■  f'T'  '  ^''>  ^^"^  ^    ■'^"-*    ^''^-  J-  ^xch. 

Bing.  37,    Snowdon   v.   Dayis,   1   Taunt.     321;  Chambers  v.  Miller,  32  L  J.  C.30- 

,  „„  Martin  v.  Morgan,  1  B.  &  B.  289. 
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CH-   I']  CONSIDERATION.  *  457 

SECTION    XV. 

EIGHTS   OF  A  STRANGER  TO  THE   CONSIDERATION. 

In  some  cases,  in  which  the  consideration  did  not  pass  directly 
from  a  plaintiff,  and  the  promise  was  not  made  directly  to  him,  it 
has  been  made  a  question  how  far  he  might  avail  himself  of  it, 
and  bring  an  action  in  his  own  name,  instead  of  the  name  of  the 
party  from  whom  the  consideration  moved,  and  to  whom  the 
promise  was  made.  It  seems  to  have  been  anciently  held  (r)  as 
a  rule  of  law  (though  not  universally  so),  (s)  that  no  stranger 
to  the  consideration  of  an  agreement  could  have  an  action  on 
such  agreement,  although  it  were  made  expressly  for  his  benefit , 
and  this  rule  has  been  recognized  and  enforced  in  modern 
times,  (t)  But  it  is  certain  that  if  the  *  actual  promisee  *  467 
is  merely  the  agent  of  the  party  to  be  benefited,  that  party 
may  sue  upon  the  promise,  whether  his  relation  to  and  interest 
in  the  agreement  were  known  or  not.  (m)  This,  however,  rests 
upon  the  ground  that  the  consideration  actually  moves  from  such 
party,  and  that  he  cannot  be  regarded  as  a  stranger  to  it.  But  it 
seems  to  be  held  in  recent  cases,  that,  while  the  rule  itself  is  not 
denied,  it  would  generally  be  held  inapplicable  where  the  benefi- 
ciary has  any  concern  whatever  in  the  transaction,  (v)     In  some 

(r)  Crow    V.    Rogers,     1    Stra.     592 ;  (m)  As  in  the  familiar  instance  of  prin- 

Bourne  v.  Mason,  1  Vent.  6;  s.  c.  2  Keb.  cipaJs  suing  for  goods  sold  by  their  fac- 

457,  Bull.  N.  P.  134.     And  in  the  late  case  tors,  who   may  be  supposed   perhaps  to 

of  Jones  V  Robinson,  1  Exch.  456,  Parke,  have   been  the   principals,  and  to  whom 

B.,  says :  "  It  is  true  that  no  stranger  to  alone  the  promise  was  made.     Hornby  v. 

the  consideration  can  sue."  Lacy,  6  M.  &  Sel.  1 66  ;  Coppin  v.  Craig, 

(s)  Button  V.  Poole,  1  Vent.  318,  332;  7  Taunt.  243;  Morris  v.  Cleasby,  1  M.  & 

8.  c.  T.  Jones,  103,  2  Ler.  210.  Sel.  576. 

(«)  Price  V.  Easton,  4  B.  &  Ad.  433;  (v)  Thus,  in  the  case  of  Lilly  v.  Hays, 

s.  c.  1  Ner.  &  M.  303.     In  this  case  the  1  Nev.  &  P.  26 ;  s.  c.  5  A.   &  E.  550,  it 

declaration   stated  that  W.  P.  owed   the  was  held,  that  if  A  remits  money  to  B  to 

plaintiff  £13,  and  that  in  consideration  pay  C,  and  B  promises  C  to  pay  it  to  him, 

thereof,  and  that  W.  P.,  at  the  defendant's  C  can  maintain  an  action  against  B  for 

request,  had   promised   the  defendant   to  money  had  and  received.     And  Patleson, 

work  for  him  at  certain  wages,  and  also,  J.,  there  said  :  "  The  only  question  in  this 

in  consideration   of   W.  P.  leaving    the  case  is,  whether  there  is  a  consideration 

amount  which  might  be  earned  by  him  in  moving  from  the  plaintiff.    It  is  said,  that 

the  defendant's  hands,  he,  the  defendant,  such  is  the  rule  of  law  hitherto  adhered 

undertook  and  promised  to  pay  the  plain-  to ;  and  to  that  I  agree.     But  in  an  action 

tiff  the  said  sum  of  .£13.     Averment,  that  for  money  had  and  received,  there  seldom 

W.  P.   performed  ■  his  part  of  the  agree-  is  a  direct  consideration  moving  from  the 

ment.      Judgment   arrested,   because  the  plaintiff.    Here,  the  defendant,  though  not 

plaintiff  was  a  stranger  to  the  considera-  the  general  agent,  became  the  agent  of 

tion.     And  Littledale,  J.,  said ;  "  This  case  Wood  in  this  transaction ;  therefore,  the 

is  precisely  like  Crow  v.  Rogers,  and  must  consideration  did  move  from  the  plaintiff, 

be  governed  by  it."  through  the  instrumentality  of  Wood. 
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cases,  the  actual  promisee  would  be  considered  only  the  agent  of 
the  beneficiary,  and  in  others  the  beneficiary  would  be  regarded 
as  the  trustee  of  the  party  to  whom  the  promise  was  directly 
made,  and,  as  such  trustee,  might  maintain  an  action  in  his  own 
name,  (iv)     In  this  country,  the  right  of  a  third  party  1,0  bring  an 

action  on  a  promise  made  to  another  for  his  benefit,  seems 
*468    to   be   somewhat   *  more   positively  asserted ;  («)  and   we 

think  it  would  be  safe  to  consider  this  a  prevailing  rule 
with  us;  indeed  it  has  been  held  that  such  promise  is  to  be 
deemed  made  to  the  third  party  if  adopted  by  him,  though  he 
was  not  cognizant  of  it  when  made,  (y) 

But  where  the  promise  is  made  under  seal,  and  the  action 
must  be  debt  or  covenant,  then  it  must  be  brought  in  the  name 
of  the  party  to  the  instrument;  and  a  third  party  for  whose 
benefit  the  promise  is  made  cannot  sue  upon  it.  {z) 


—  See  also  Jones  y.^  Robinson,  1  Exch. 
454 ;  Thomas  !'.  Thomas,  2  Q.  B.  85 ; 
Hinkley  v.  Fowler,  15  Me.  285;  Carnegie 
V.  Morrison,  2  Jlet.  401 ;  Dolph  v.  White, 
2  Kern.  296. 

(w)  In  Pigott  V.  Thompson,  3  B.  &  P. 
149,  Lord  Atvanlei/  is  reported  to  have 
said:  "It  is  not  necessary  to  discuss 
whether,  if  A  let  laud  to  B,  in  considera- 
tion of  which  the  latter  promises  to  pay 
the  rent  to  C,  his  executors  and  adminis- 
trators, C  may  maintain  an  action  on  that 
promise.  I  have  little  doubt,  however, 
that  the  action  might  be  maintained,  and 
that  the  consideration  would  be  sufficient ; 
though  my  brothers  seem  to  think  differ- 
ently on  this  point.  It  appears  to  me  that 
C  would  be  only  a  trustee  for  A,  who 
might  for  some  reason  be  desirous  that 
the  money  should  be  paid  into  the  hands 
of  C.  In  case  of  marriage,  it  is  often 
necessary  to  make  contracts  in  this  man- 
ner, and  the  personal  action  is  given  to 
the  trustees  for  the  benefit  of  the  feme 
covert." 

(x)  See  22  Am.  Jur.  16-20;  Hind  v. 
Holdship,  2  Watts,  1 04 ;  Arnold  v.  Lyman, 
17  Mass.  400;  Bridge  v.  Niagara  Ins.  Co. 
1  Hall,  247  ;  Jackson  v.  Mayo,  11  Mass. 
152,  n.  (a);  Hinkley  v.  Fowler,  15  Me. 
285;  Hall  v.  Marston,  17  Mass.  575  ;  Fel- 
ton  !).  Dickinson,  10  id.  287  ;  Helms  v. 
Kearns,  40  Ind.  124 ;  Delaware  &  H. 
Canal  Co.  v.  Westchester  Co.  Bank,  4 
Denio,  97 ;  National  Bank  v.  Grand  Lodge, 
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98  U.  S.  123  ;  Keller  v.  Ashford,  133  U.  S. 
6 ;  Lawrence  v.  Fox,  20  N.  Y.  268  ;  Gifiord 
V.  Corrigan,  1 1 7  N.  Y.  257  ;  Beers  v.  Robin- 
son, 9  Penn.  St.  229.  But  see  contra  Ex- 
change Bank  v.  Rice,  107  Mass.  37.  This 
question  was  fully  examined  in  the  case 
of  Carnegie  v.  Morrison,  2  Met.  381,  by 
Shaw,  C.  J.,  the  old  case  of  Dutton  v. 
Poole,  1  Vent.  318,  being  adopted  as  good 
law,  and  in  Brewer  v.  l3yer,  7  Cush.  337, 
the  same  doctrine  is  reaffirmed.  —  In  like 
manner,  the  American  courts  have  held, 
that  a  promise  to  three,  upon  a  considera- 
tion moving  from  them  and  a  fourth  per- 
son, will  support  an  action  by  the  three. 
Cabot  V.  Haskins,  3  Pick.  83.  See  also 
Farrow  a.  Turner,  2  A.  K.  Marsh.  496; 
Crocker  o.  Higgins,  7  Conn.  347  ;  MiUer 
V.  Drake,  1  Caines,  45.  See  also  Bigelow 
V.  Davis,  16  Barb.  561. 

(y)  Lawrence  v.  Fox,  20  N.  Y.  268; 
Steman  v.  Harrison,  42  Penn.  St.  49. 

(z)  Lord  Southampton  v.  Brown,  6  B. 
&  C.  718 ;  Offly  v.  Ward,  1  Lev.  235  ;  San- 
ders u.  Filley,  12  Pick  554;  Johnson  v. 
Foster,  12  Met.  167;  Hinkley  v.  Fowler, 
15  Me.  285;  Flynn  v.  No.  American  Ins. 
Co.  115  Mass.  449;  Crowell  v.  Currier,  12 
C.  E.  Green,  152;  Fairchild  v.  North- 
eastern Ins.  Co.  51  Vt.  613.  But  see, 
contra,  Garvin  v.  Mobley,  1  Bush,  48 ; 
Rogers  V.  Gosuell,  51  Mo.  466 ;  Coster  v. 
Mayo,  43  N.  Y.  399;  Bassett  a.  Hughes,  43 
Wis.  319. 


CH.  I.]  CONSIDERATION.  *  469 

SECTION  XVI. 

THE  TIME  OF  THE   CONSIDEKATION. 

Considerations  may  be  of  the  past,  of  the  present,  or  of  the 
future.  When  the  consideration  and  the  promise  founded  upon 
it  are  simultaneous,  then  the  consideration  is  of  the  present  time ; 
the  whole  agreement  is  completed  at  once,  and  the  consideration 
and  the  promise  are  concurrent.  When  the  consideration  is  to  do 
a  thing  hereafter,  it  is  of  the  future,  and  is  said  to  be  executory ; 
when  the  promise  to  do  this  is  accepted,  and  a  promise  in  return 
founded  upon  it,  this  latter  promise  rests  on  a  sufficient  founda- 
tion, and  is  obligatory.  When  the  consideration  is  wholly  past, 
it  is  said  to  be  executed ;  and  in  relation  to  considerations  of  this 
kind  many  nice  questions  have  arisen. 

It  may  be  stated,  as  the  general  rule,  that  a  past  or  ex- 
ecuted *  consideration  is  not  sufficient  to  sustain  a  promise  *  469 
founded  upon  it,  unless  there  was  a  request  for  the  consid- 
eration previous  to  its  being  done  or  made.  This  request  should 
be  alleged,  in  a  declaration  which  sets  forth  an  executed  consid- 
eration, as  that  on  which  the  promise  is  founded  that  is  sought  to 
be  enforced.  Without  such  previous  request  a  subsequent  prom- 
ise has  no  force ;  because  the  consideration  being  entirely  com- 
pleted and  exhausted,  it  cannot  be  considered  that  it  would  not 
have  been  made  or  given,  but  for  a  promise  which  is  subsequent 
and  independent.  A  familiar  illustration  is  afforded  by  the  case 
of  a  guarantor.  If  one  lends  money  to  another,  and  at  a  subse- 
quent time  a  third  party,  who  did  not  request  the  loan,  and  is  not 
benefited  by  it,  promises  to  see  that  it  is  repaid,  such  promise  is 
void,  because  no  consideration  passes  from  the  promisee  to  the 
promisor.  But  if  the  promisor  requests  the  loan,  or  if  his  prom- 
ise is  made  previous  to  the  loan,  or  at  the  same  time,  then  it  will 
be  supposed  that  the  loan  is  made  because  of  the  promise.  It 
will  also  be  supposed,  that  the  promisor  is  benefited  by  the  loan 
because  he  requests  it,  or,  at  least,  that  the  lender  parts  with  his 
money  in  consequence  of  the  promise,  and  this  is  a  detriment  to 
him,  at  the  instance  of  the  promisor,  which  is  equally  good  by 
way  of  a  consideration. 

But   this   previous    request    need   not  always   be    express   or 
proved,  because  it  is  often  implied.     As,  in  the  first  place,  where 
one  accents  or  retains  the  beneficial   result  of   such  voluntary 
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service.  Here,  the  law  generally  implies  both  a  previous  request 
and  a  subsequent  promise  of  repayment.  No  one  can  compel 
another  to  accept  a  gratuitous  and  unrequested  service ;  no  one 
can  make  himself  the  creditor  of  another,  without  his  consent,  or 
against  his  will.  But  if  that  other  chooses  to  accept  such  service 
or,  the  service  being  rendered  voluntarily,  chooses  to  retain  all 
the  benefit  thereof  to  himself,  this  puts  the  service  on  the  same 
footing,  in  the  law,  as  one  rendered  at  request,  and  for  which  a 
promise  is  made.  The  cases  where  goods  are  supplied  to  an 
infant,  and  the  father  is  held  responsible,  often  fall  within  this 

rule,  (a) 
*  470        *  And,  in  the  second  place,  where  one  is  compelled  to 

do  for  another  what  that  other  should  do,  and  was  com- 
pellable to  do.  Here  also  the  law  implies,  not  only  a  previous 
request  that  the  thing  should  be  done,  but  also  a  promise  to  com- 
pensate for  the  doing  of  it.  (6)    As  where  one  is  surety  for  another. 


(a)  Thns,  in  Law  u.  Wilkin,  6  A.  &  E. 
718,  which  was  an  action  against  a  father 
for  goods  supplied  to  his  minor  son,  who 
was  away  at  school.  The  only  evidence 
to  charge  the  father  was,  that  the  boy, 
when  he  went  home  for  the  holidays,  took 
the  clothes  with  him,  but  was  not  wearing 
them  ;  and  that  he  returned  to  school  with 
them.  Coleridge,  J.,  said  :  "  The  defend- 
ant's son  was  sent  to  school  in  want  of 
clothes.  When  they  were  supplied,  and 
he  n  eut  home  with  them,  we  are  not  to  as- 
sume that  he  concealed  them.  My  brother 
SiuiU  admits  that,  if  the  father  had 
seen  them,  an  implied  authority  would  be 
shown."  So  in  the  Fishmongers'  Co.  v. 
Robertson,  5  Man.  &  G.  192,  findal,  C.  J., 
said,  that  if  persons  receive  a  benefit  from  a 
contract  on  which  they  would  not  be  origi- 
nally bound,  this  would  bind  them,  and  ren- 
der them  liable  for  the  fulfilment  of  the 
contract.  Doe  v.  Taulere,  13  .Fur.  119. 
So  where  one  built  a  school-house,  under 
a  contract  with  persons  assuming  to  act 
as  a  district  committee,  but  who  had  in 
fact  no  authority,  yet  a  district  school  was 
after\vards  kept  in  it  by  direction  of  the 
authorized  school  agent,  this  ivas  held  to 
be  an  acceptance  of  the  liouse  by  the  dis- 
trict, and  they  were  held  liable  to  pay  the 
reasonable  value  of  the  building.  Abbot 
V.  Hermon,  7  Greenl.  (Bennett's ed.)  lis,  u. 
See  also  Roberts  v.  Marston,  20  Me.  275  ; 
Hay  den  v.  Madison,  7  Greenl.  76 ;  Weston 
V.  Davis,  24  Me.  .374 ;  Hatch  v.  Purcell,  1 
Foster  (N.  H.),  544  ;  Newell  v.  Hill,  2  Met. 
180.  So  if  a  conveyance  of  an  interest  in 
land  be  made  in  tlie  common  form  of  a 
quit-claim  deed,  containing  this   stipula- 
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tion,  "  provided  said  grantee  shall  pay  said 
grantor  or  his  assigns,  twenty-two  dollars 
annually  from  this  date  on  (lemand,"  un- 
til the  happening  of  a  certain  event ;  and 
the  grantee  holds  under  the  deed,  but  fails 
to  make  the  annual  payments  when  de- 
manded, the  grantor  may  sustain  an  ac- 
tion of  assumpsit  against  the  grantee,  to 
recover  the  money.  Huff  v.  Nickerson,27 
Me.  106.  —  But  if  one  build  a  house  for 
his  own  convenience  on  the  land  of  an- 
other, by  his  permission,  there  is  no  im- 
plied agreement  on  the  part  of  the  owner 
of  the  land  to  pay  the  value  of  such  house. 
Wells  f.  Banister,  4  Mass.  514.  Neither 
can  a  school  district  be  held  liable  for  un- 
authorized repairs  upon  their  school-house, 
from  the  fact  that  thoy  afterwards  used 
the  house ;  for  this  a(.-ceptance  and  hold- 
ing of  the  repairs  cannot  be  considered  as 
voluntary,  because  the  liouse  could  not 
well  be  used  without  making  use  of  the 
repiiirs.  Davis  v.  Bradford,  24  Me.  349. 
—  So  the  law  will  not  imply  a  promise  on 
the  part  of  a  pauper  to  pay  from  his  estate 
moneys  expended  by  the  town  of  his  set- 
tlement for  his  support.  Charlestow-u  v. 
Hubbard,  9  N.  H.  195  ;  Deer  Isle  r.  Eaton, 
12  Mass.  328. 

(6)  Jeffreys  v.  Gurr,  2  B.  &  Ad.  833  ; 
Pownal  V.  Ferrand, 6  B.  &  ('.  439.  In  this 
case  the  indorser  of  a  bill  being  sued  by 
the  holder,  paid  him  part  of  the  sum  men- 
tioned in  the  bill ;  and  it  was  held,  that  he 
might  recover  the  same  from  the  acceptor 
in  an  action  for  money  paid  to  his  use. 
And  Ba;//e?/,  J,,  said :  "  The  law  is,  that 
a  party,  by  voluntarily  paying  the  debt  of 
another,  does  not  acquire  any  right  of  ac- 


CH.   I.J 


CONSIDERATION. 


*472 


and  pays  the  debt  which  the  other  owes.  Here  the  surety 
can  recover  *what  he  pays,  without  proving  that  the  *  ill 
principal  debtor  either  requested  him  to  pay  the  money,  or 
promised  to  repay  him ;  for  the  law  implies  all  this.  In  receiving 
him  as  surety,  or  in  requesting  him  to  become  his  surety,  he  will 
be  considered  as  having  requested  him  to  pay  the  debt;  and  if 
such  request  to  pay  the  debt  were  express,  the  general  principles 
of  law  would  imply  the  promise  of  repayment.  The  compulsion 
in  this  case  must  be  a  legal  one ;  or,  in  other  words,  there  must 
be  an  obligation  which  the  law  will  enforce,  (c) 

And,  in  the  third  place,  where  one  does  voluntarily,  and  with- 
out request,  that  which  he  is  not  compellable  to  do  for  another 
who  is  compellable  to  do  it.  As  if  one  who  is  not  surety,  nor 
bound  in  any  way,  pays  a  debt  due  from  another.  He  has  not  the 
same  claim  and  right  as  if  he  had  been  compellable  to  pay  this 
debt.  For  now  the  law,  if  there  be  a  subsequent  promise  to  repay 
the  money,  will  indeed  imply  the  previous  request,  as,  if  there 
had  been  a  previous  request,  it  would  have  implied  a  subsequent 
promise ;  but  it  will  not  imply  both  the  promise  and  the 
request,  as  in  the  former  case,  (c^)      The  reason  *is,  that    *472 


tion  against  that  other ;  hut  if  I  pay  your 
debt  because  I  am  forced  to  do  so,  then  I 
may  recover  the  same ;  for  the  law  raises 
a  promise  on  the  part  of  the  person  whose 
debt  I  pay,  to  reimburse  me.  That  prin- 
ciple was  fully  established  in  the  case  of 
Exall  V.  Partridge,  8  T.  R.  308."  —  Gris- 
seU  V.  Robinson,  3  Bing.  N.  C.  10.  In  this 
case  the  plaintiffs,  having  agreed  with  the 
defendant  to  give  him  a  lease  of  certain 
premises,  caused  their  attorney  to  prepare 
the  lease,  and  paid  him  for  it ;  and  after- 
wards brought  their  action  against  the  de- 
fendant to  recover  the  amount  so  paid, 
and  declared  in  assumpsit  for  money  paid 
by  them  for  the  defendant's  use.  It  was 
held,  that  they  were  entitled  to  recover, 
the  evidence  allowing  that  it  was  the  cus- 
tom for  the  landlord's  attorney  to  draw 
the  lease,  and  for  the  lessee  to  pay  for  it. 
Park-,  J.,  said :  "  As  the  plaintiffs  were 
liable  to  their  own  attorney  in  the  first 
instance,  and  all  the  evidence  shows,  that 
according  to  the  custom  the  defendant  is 
ultimately  bound  to  pay  for  the  lease,  he 
must  be  taken  to  have  impliedly  assented 
to  the  payment  made  by  the  plaintiffs,  and 
the  action  lies  for  money  paid  to  his  use." 
See  also  Davies  v.  Humphreys,  6  M.  &  W. 
153;  Nichols  v.  Bucknam,  117  Mass.  488. 
(c)  Pitt  V.  Purssord,  8  M.  &  W.  538. 
In  this  case  one  of  two  persons,  who,  as 
sureties  for  a  third,  signed  together  with 


the  principal  a  joint  and  several  promis- 
sory note,  on  the  note  hecoming  due,  paid 
the  amount,  though  no  demand  had  been 
made  or  action  brought  against  him  by 
the  holder.  It  was  held,  that  such  pay- 
ment could  not  be  considered  voluntary, 
and  that  he  might  sue  his  co-snrety  for 
contribution.  And  Alderson,  B.,  said : 
"This  is  not  a  voluntary  payment,  nor 
is  it  like  the  case  where  one  is  liable  as 
principal  and  another  as  surety.  Here 
the  sureties  are  not  liable  in  default  of 
the  principal ;  they  are  all  primarily  lia- 
ble, and  are  all  equally  so.  This  was  not 
a  payment  made  voluntarily,  but  was  a 
payment  in  discharge  of  a  debt  due  on  au 
instrument  on  which  the  defendant  was 
liable." 

(rf)  Wing  V.  Mill,  1  B.  &  Aid.  104.  In 
this  case  a  pauper  residing  in  the  parish 
of  A  received  during  his  illness  a  weekly 
allowance  from  the  parish  of  B,  where  he 
was  settled.  Held,  that  an  apothecary, 
who  attended  the  pauper,  might  maintain 
an  action  for  the  amount  of  his  bill 
against  the  overseer  of  B,  who  expressly 
promised  to  pay  the  same.  —  But  without 
such  express  promise,  such  action,  it 
seems,  could  not  be  maintained.  Paynter 
V.  Williams,  1  Cr.  &  M.  819.  In  this  case 
a  pauper,  whose  settlement  was  in  the 
parish  of  A,  resided  in  the  parish  of  B, 
and  whilst  there  received  relief  from  the 
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the  debtor  shall  not  be  obliged  to  accept  another  party  as  his 
creditor  without  his  consent.  He  owes  some  one ;  and  he  may 
have  partial  defences,  or  other  reasons  for  wishing  to  arrange 
the  debt  with  him  to  whom  it  is  due,  and  not  with  another ;  and 
if  another  comes  in  without  request  or  necessity  and  pays  the 
debt,  the  debtor  is  not  obliged  to  substitute  him  in  the  place  of 
his  original  creditor  unless  he  chooses  to  do  it.  But  he  may  do 
this  if  he  so  wishes ;  and  if,  after  the  debt  is  paid  by  this  third 
party,  the  debtor  choose  to  promise  him  repayment,  he  is  held  to 
such  promise,  and  the  consideration,  although  executed,  is  suffi- 
cient, for  the  law  implies  a  previous  request ;  or,  what  is  the  same 
thing,  will  not  permit  the  debtor  to  deny  the  allegation  of  such 
request  in  the  declaration. 

It  is,  however,  to  be  observed,  that  where  the  law  implies 
both  the  previous  request  and  also  a  subsequent  promise,  there 
no  other  promise  than  that  which  is  so  implied  can  be  enforced, 
if   the  consideration   for  the   promise  be   an   executed   one.  (e)  ^ 


parish  of  A,  which  relief  was  afterwards 
discontinued,  the  overseers  objecting  to 
pay  any  more  unless  the  pauper  moved 
into  his  own  parish.  The  pauper  was 
subsequently  taken  ill  and  attended  by  an 
apothecary,  who,  after  attending  him  nine 
weeks,  sent  a  letter  to  the  overseers  of  A  ; 
upon  the  receipt  of  which  they  directed 
the  allowance  to  be  renewed,  and  it  was 
continued  to  the  time  of  the  pauper's 
decease.  Held,  that  the  overseers  of  ^V 
were  liable  to  pay  so  much  of  the  apothe- 
cary's bill  as  was  incurred  after  the  letter 
was  received.  And  Bai/lei/,  B.,  said :  "  1 
am  of  opinion  that  the  parish  is  liable, 
and  that  the  plaintiff  can  maintain  the 
present  action.  The  legal  liability  is  not 
alone  sufficient  to  enable  the  party  to 
maiutaiu  the  action,  without  a  retainer  or 
adoption  of  the  plaintiff  on  the  part  of 
the  parish.  The  legal  liability  of  the 
parish  does  not  give  any  one  who  chooses 
to  attend  a  pauper  and  supply  him  with 
medicines  a  right  to  call  on  them  for  jjay- 
ment,  It  is  their  duty  to  see  that  a  proper 
person  is  employed,  and  they  are  to  have 
an  option  who  the  medical  man  shall  be. 
Wing  V.  Mill  does  not  go  the  length  of 
saying  that  a  mere  legal  liability  is  enough  ; 
there  must  be  a  retainer  or  adoption.  In 
that  case  the  parish  officers  were  aware  of 
the  attendance,  and  sanctioned  it,  because 


they  applied  to  him  to  send  in  his  bill." 
See  further  Doty  v.  Wilson,  U  Johns.  378  : 
Gleason  ;;.  Dyke,  22  Pick.  393  ;  Dearborn 
V.  Bowman,  3  Met.  155;  Curtis  u.  Parks, 
55  Cah  106;  PatiUo  v.  Smith,  61  Ga.  265. 
(e)  Kaye  v.  Dutton,  7  Man.  &  G.  807. 
This  was  an  action  of  assumpsit  upon  an 
agreement,  whereby,  after  reciting  that 
one  W.  in  his  lifetime  mortgaged  certain 
premises  to  R.  and  B.  to  secure  .£3,500  ; 
that  R.  and  B.  required  W.  to  procure 
the  plaintiff  to  join  him  in  a  bond,  as  a 
collateral  security  for  that  sum  and  inter- 
est ;  that  the  defendant  had,  since  the 
death  of  W.,  taken  upon  himself  the  man- 
agement of  the  estate  of  W.,  and  had 
paid  to  R.  and  B.  £3,370  ;  that  the  plain- 
tiff had  been  called  upon  as  surety,  and 
had  paid  to  R.  and  B.  X130 ;  that  the  de- 
fendant had  repaid  him  £48,  leaving  £82 
due  ;  that  the  defendant  had  agreed  to 
repay  the  plaintiff  the  £82  out  of  the 
moneys  which  might  arise  from  the  sale 
of  the  mortgaged  premises, '  and  in  the 
meantime  to  appropriate  the  rents  towards 
payment  of  the  same,  as  the  plaintiff  had 
a  lien  upon  the  premises  for  the  same ; 
that  the  defendant  had  requested  the 
plaintiff  to  release  and  convey  all  his  es- 
tate and  interest  in  the  premises  to  A.  and 
L.,  and  that  l/iat  he  had  already  done,  reserv- 
my  to  himself  a  lien  on  the  said  property,  — 


1  In  Pool  r.  Horner,  64  Md.  131,  the  parties  intended  to  enter  into  an  enforceable 
contract,  but  failed  to  do  so  on  account  of  the  Statute  of  Frauds.  Subsequently  the 
plaintiff  having  performed  all  the  stipulations  on  his  part,  the  defendant  promised  to 
pay  $235  to  the  plaintiff.  It  was  held  that  this  promise  ivaa  supported  by  a  sufficient 
consideration,  the  plaintiff's  acts  having  been  performed  at  the  defendant's  request 
cf.  p.  *454,  note  I,  post. 
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In  *  other  words,  no  express  promise  made  after  a  consider-  *  473 
ation  has  been  wholly  executed,  and  founded  wholly  upon 
that  consideration,  can  be  enforced,  if  it  differs  from  the  promise 
which  the  law  implies.  Otherwise,  there  would  be  two  distinct 
and  perhaps  antagonistic  promises  resting  upon  one  consideration, 
it  was  witnessed  that,  iu  consideration  of    be  different  where  there  is  a  consideration 


the  plaintiff's  having  paid  the  £130  to  E 
and  B.  in  part  discharge  of  the  mortgage, 
and  in  consideration  of  his  having  released 
and  conveyed  all  his  estate  and  interest  in 
the  premises  to  A.  &  L.,  and  in  order  to 
secure  to  the  plaintiff  the  repayment  of 
the  £82,  the  defendant  undertook  and 
agreed  with  the  plaintiff  to  pay  him  the 
same,  with  interest,  out  of  the  proceeds  of 
the  premises  when  sold,  and,  in  the  mean 
time,  to  appropriate  the  rents  in  liquida- 
tion of  the  same.  The  declaration  then 
stated,  that,  in  consideration  of  the  prem- 
ises, the  defendant  promised  the  plaintiff 
to  perform  the  agreement ;  and  alleged  for 
breach,  that,  although  the  defendant  had 
received  rents  to  a  sufBcient  amount,  he 
had  failed  to  pay.  Held,  that  inasmuch 
as  the  declaration  did  not  show  that  the 
plaintiff  had  any  interest  in  the  premises, 
except  that  which  he  reserved,  his  release 
and  conveyance,  though  executed  at  the 
defendant's  request,  formed  no  legal  con- 
sideration for  the  promise  alleged  to  have 
been  made  by  the  latter.  And  Tmdal, 
C.  J.,  in  that  case  said  :  "  Two  objections 
were  made  to  the  declaration,  first,  that  it 
did  not  show  any  consideration  for  the 
promise  by  the  defendant ;  secondly,  that 
the  promise  was  laid  in  respect  of  an  exe- 
cuted consideration,  but  was  not  such  a 
promise  as  would  have  been  implied  by 
law  from  that  consideration  ;  and  that,  in 
point  of  law,  an  executed  consideration 
will  support  no  promise,  although  express, 
other  than  that  which  the  law  itself  would 
have  implied.  The  cases  cited  by  the  de- 
fendant, namely,  Brown  k.  Crump,l  Marsh. 
567,  6  Taunt.  300  ;  Granger  v.  Collins,  6 
M.  &  "W.  458 ;  Hopkins  v.  Logan,  5  M.  & 
W.  241  ;  Jackson  p.  Cobbin,  8  M.  &  W. 
790 ;  and  Roscorla  v.  Thomas,  3  Q.  B.  234  ; 
8.  c.  2  Gale  &  D.  508,  certainly  support 
that  proposition  to  this  extent,  that,  where 
the  consideration  is  one  from  which  a 
promise  is  by  law  implied,  there  no  ex- 
press promise  made  in  respect  of  that  con- 
sideration after  it  has  been  executed, 
differing  from  that  which  by  law  would 
be  implied,  can  be  enforced.  But  those 
cases  may  have  proceeded  on  the  principle 
that  the  consideration  was  exhausted  by 
the  promise  implied  by  law,  from  the  very 
execution  of  it ;  and,  consequently,  any 
promise  made  afterwards  must  be  nudum 
pactum,  there  remaining  no  consideration 
to  support  it.     But  the  case  may,  perhaps, 


from  which  no  promise  would  be  implied 
by  law ;  that  is,  where  the  party  suing  has 
sustained  a  detriment  to  himself,  or  con- 
ferred a  benefit  on  the  defendant,  at  his 
request,  under  circumstances  which  would 
not  raise  any  implied  promise.  In  such 
cases  it  appears  to  have  been  held,  in 
some  instances,  that  the  act  done  at  the 
request  of  the  party  charged,  is  a  suffi- 
cient consideration  to  render  binding  a 
promise  afterwards  made  by  him  in  re- 
spect of  the  act  so  done.  Hunt  v.  Bate, 
and  several  cases  mentioned  in  the  mar- 
gin of  the  report  of  that  case,  seem  to  go 
to  that  extent;  as  also  do  some  others 
collected  in  Roll.  Abr.  Action  sur  Case 
(Q.)."  —  So  in  Jackson  v.  Cobbin,  8  M.  & 
W.  790,  a  declaration  in  assumpsit  stated, 
in  substance,  that  the  defendant  agreed  to 
let,  and  the  plaintiff  to  take,  a  certain 
messuage  and  premises  on  certain  speci- 
fied terms,  and  that  afterwards,  in  con- 
sideration of  the  premises,  and  that  the 
plaintiff,  at  the  request  of  the  defendant, 
had  promised  the  defendant  to  perform  his 
part  of  the  agreement,  the  defendant 
promised  the  plaintiff  to  perform  his  part 
of  the  agreement,  and  that  he  then  had 
power  to  let  the  messuage  and  premises 
to  the  plaintiff,  without  restriction  as  to  the 
purpose  for  which  the  same  should  be  used 
and  occupied.  Held,  on  special  demurrer, 
that  such  a  promise  could  not  be  implied 
from  the  relation  of  the  parties,  and  that 
the  consideration  alleged  was  insufficient 
to  sustain  it.  See  also  Hopkins  v.  Logan, 
5  M.  &  W.  241 ;  Lattimore  v.  Garrard,  1 
Exch,  809.  In  Roscorla  v.  Thomas,  3  Q. 
B.  235,  the  declaration  stated,  that  in  con- 
sideration that  the  plaintiff,  at  the  request 
of  the  defendant,  had  bought  a  horse  of 
the  defendant  at  a  certain  price,  the  de- 
fendant promised  that  the  horse  was  free 
from  vice  ;  but  it  was  vicious.  Held,  bad, 
on  motion  in  arrest  of  judgment ;  for  that 
the  executed  consideration,  though  laid 
with  a  request,  neither  raised  by  implica- 
tion of  law  the  promise  charged  in  the 
declaration,  nor  would  support  such 
promise,  assuming  it  (as  must  be  assumed 
on  motion  in  arrest  of  judgment)  to  be  ex- 
press. But  we  think  this  case  goes  too  far 
in  saying,  that  a  consideration  which  would 
not  raise  an  implied  promise  would  not 
sustain  an  express  one.  See  the  observa- 
tions of  Tinaal,  C.  J.,  in  Kaye  v.  Button, 
cited  above. 
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From  what  has  been  said,  it  will  be  seen  that  where  the  consid- 
eration is  wholly  executed,  the  law  implies  in  some  cases  a  pre- 
vious request,  provided  a  promise  be  proved ;  but  will  not  imply 
a  request   and    thence   imply  a   promise.      On  the   other   hand, 

wherever  the  law  implies  a  promise,  there  it  will  also 
*  474  *  imply   a   request ;  and  hence  it  may  be  said  that  express 

request  is  unnecessary  where  the  law  implies  a  promise.  (/)  ^ 

(/■)  It  follows  from  what  is  stated  in     It  is  held,  that  a  consideration  executed 

and  past  —  as  in  the  present  case,  the  ser- 
vice performed  by  the  plaintiff  for  the 
testator  in  his  lifetime,  for  several  years, 
then  past  —  is  not  sufficient  to  maintain 
an  assumpsit,  unless  it  was  moved  by  a 
precedent  request,  and  so  laid.'  The 
statement  according  to  mmleru  practice, 
of  the  accrual  of  a  debt  f(jr,  or  the  mak- 
ing of  a  promise  for  the  payment  of  the 
price  of  goods  sold  and  delivered,  or  for 
the  repayment  of  money  lent,  as  being  in 
consideration  of  goods  sold  and  delivered, 
or  money  lent  to  the  defendant,  at  his  re- 
quest, is  conceived  to  be  an  inartificial 
mode  of  declaring.  Even  where  the  con- 
sideration is  entirely  past,  it  appears  to  be 
unnecessary  to  allege  a  request,  if  the  act 
stated  as  the  consideration  cannot,  from 
its  nature,  have  been  a  gratuitous  kind- 
ness, but  imports  a  consideration  per  se. 
It  being  immaterial  to  the  right  of  action 
whether  the  bargain,  if  actually  con- 
cluded and  executed,  or  the  loan,  if  made, 
and  the  moneys  actually  advanced,  was 
proposed  and  urged  by  the  buyer  or  by 
the  seller,  by  the  borrower  or  by  the 
lender.  \'ide  Rastall's  Entries,  tit. 
'  Dette  ; '  and  Co.  Ent.  tit.  '  Debt.'  There 
cannot  be  a  claim  for  money  lent  unless 
there  be  a  loan,  and  a  loan  imports  an 
obligation  to  pay.  If  the  money  is  ac- 
cepted, it  is  immaterial  whether  or  not  it 
was  asked  for.  The  same  doctrine  will 
not  apply  to  money  paid  ;  because  no  man 
can  be  a  debtor  for  money  paid,  unless  it 
w.is  paid  at  his  request.  What  my  brother 
ifanning  says,  in  the  note  to  which  I  have 
referred,  is  perfectly  correct."  And  see 
Acome  ;■.  The  American  Mineral  Co.  11 
How.  Pr.  24. 


the  text,  that  in  declaring  on  an  executed 
consideration,  it  is  not  necessary  to  allege 
a  precedent  request  where  the  law  will 
imply  a  promise  without  a  request.  See 
Osborne  v.  Kogers,  1  Wms.  Saund,  264, 
u.  (1 ),  as  corrected  by  the  learned  note  of 
Mr.  Sergeant  Manning,  appended  to  the 
case  of  Fisher  v.  Pyne,  1  Man.  &  G.  265. 
Accordingly,  in  Victors  v  Davics,  12  M. 
&  W.  758,  it  was  held,  that  in  a  declara- 
tion for  money  lent,  it  is  not  necessary  to 
aver  that  the  money  was  lent  at  the  defend- 
ant's request.  Parke,  B  :  "  There  is  a  very 
learned  note  of  my  brother  Manning  on  this 
subject,  in  which  he  goes  into  the  whole 
law  with  re.spect  to  alleging  a  request, 
and  points  out  the  error  into  which  Mr. 
Sergeant  Williams  appears  to  have  fallen 
in  his  comment  upon  Osborne  v.  Rogers. 
The  note  is  thus :  '  The  consideration  be- 
ing executory,  the  statement  of  the  re- 
quest in  the  declaration,  tliough  men- 
tioned in  the  undertaking,  appears  to 
have  been  unnecessary.  In  Osborne  v. 
Rogers  the  consideration  of  a  promise  is 
laid  to  be,  that  the  said  Robert,  at  the 
special  instance  and  request  of  the  said 
William,  would  serve  the  said  William, 
and  bestow  his  care  and  labor  in  and 
about  the  business  of  the  said  William  , 
and  the  declaration  alleges,  that  Rohert, 
confiding  in  the  said  promise  of  William, 
afterwards  went  into  the  ser\'ice  of  Wil- 
liam, and  bestowed  his  care  and  labor  in 
and  about,'  &c.  Here  the  consideration 
is  clearly  executory,  yet  Mr,  Sergeant 
Williams,  in  a  note  to  the  words  '  at  the 
special  instance  and  request,'  says,  '  these 
words  are  necessary  to  be  laid  in  the  dec- 
laration,  in  order  to  support  the  action. 


"  ;V  question  still  not  free  from  uncertainty  is  whether  a  past  benefit  is  in  any  case 
a  good  consideration  for  a  subsequent  promise.  On  our  modern  principles  it  should 
not  be.  And  it  is  admitted  tliat  it  generally  is  not.  For  the  past  service  was  either 
rendered  without  the  promisor's  consent  at  the  time,  or  with  his  consent,  but  without 
any  intention  of  claiming  a  reward  as  of  right,  in  neither  of  wliich  cascs'is  there  any 
foundation  for  a  contract ;  or  it  was  rendered  with  the  promisor's  consent  and  with  an 
expectation  known  to  him  of  reward  as  justly  due,  in  which  case  there  were  at  once 
all  the  elements  of  an  agreement  for  reasonable  reward  It  is  said  howe\'er  that 
services  rendered  on  request,  no  definite  promise  of  reward  being  made  at  the  time, 
are  a  good  consideration  for  a  subsequent  express  promise  in  which  the  reward  is  for 
the  first  time  defined  But  there  is  no  satisfactory  modern  instance  of  this  doctrine, 
and  it  would  perhaps  now  be  held  that  the  subsequent  promise  is  only  evidence  of 
what  the  parties  thought  the  service  worth."     PoUock,  Cont  (5th  ed  )  169 

490 


^°-   II-]  ASSENT.  *  475 


*  CHAPTER  11.  *475 

ASSENT   OF    THE    PARTIES. 

Sect.   I.  —  What  the  assent  must  be. 

There  is  no  contract,  unless  the  parties  thereto  assent;  and 
they  must  assent  to  the  same  thing,  in  the  same  sense,  (a)  i     A 

(a)  Hazard  v.  New  England  Marine  it  was  held,  that,  unless  both  parties  had 

Ins.  Co.    1    Sumner,   218.      In   Bruce   v.  understanding^  assented  to  one  of  those 

I'earson,  3  Johns.  534,  it  was  held,  that  if  views,  there  was  no  special  contract  as  to 

a  person  sends  an  order  to  a  merchant  to  the  price.     Greene  v.  Bateman,  2  Woodb 

send  him  a  particular  quantity  of  goods  &  M.  359.     See  further  Tuttle  v.  Love  7 

on  certain  terms  of  credit,  and  the  mer-  Johns.  470;  Eliason  v.  Henshaw  4  Wheat 

chant  sends  a  less  quantity  of  goods,  at  a  225 ;  Falls  v.  Gaither,  9  Port.  (Ala.)  605  • 

shorter  credit,  and  the  goods  sent  are  lost  Keller  v.  Ybarru,  3  Cal.  147  ;  Hutchison 

by  the  way,  the  merchant  must  bear  the  v.  Bowker,  5  M.  &  W.  535 ;  Hamilton  v. 

loss,  for  there  is   no  contract,  express  or  Terry,  10  E.  L.  &  E.  473;  s.  c.  11  C.  B 

implied,   between  the  parties.     So  where  954;  Barlow  v.  Scott,  24  N.  Y.  (10  Smith) 

shingles  were  sold  and  delivered  at  $3.25,  40;  Hutcheson  v.  Blakeman,  3  Met.  (Ky.) 

but  there  was  a  dispute  as  to  whether  the  80;  Holtzman  o.  Millaudon,   18  La.  An. 

$3.25  was  for  a  bunch  or  for  a  thousand ;  29.     See  post,  *  494,  note  (j). 

^  It  is  not  the  merely  mental  assent  of  parties  to  the  same  proposition  that  is  of 
importance.  It  is  the  assent  as  expressed  by  their  words  or  acts  which  is  controlling. 
This  was  well  expressed  by  Lord  Blackburn  in  a  recent  case  in  the  House  of  Lords, 

"  But  when  you  come  to  the  general  proposition  which  Mr.  Justice  Brett  seems  to 
have  laid  down,  that  a  simple  acceptance  in  your  own  mind  without  any  intimation  to 
the  other  party,  and  expressed  by  a  mere  private  act,  such  as  putting  a  letter  into  a 
drawer,  completes  a  contract,  I  must  say  I  differ  from  that.  It  appears  from  the  Year 
Books  that  as  long  ago  as  the  time  of  Edward  IV.  (17  Edw.  IV.  T.  Pasch  ease  2), 
Chief  Justice  Brian  decided  this  very  point.  The  plea  of  the  defendant  in  that  case 
justified  the  seizing  of  some  growing  crops  because  he  said  the  plaintiff  had  offered 
him  to  go  and  look  at  them,  and  if  he  liked  them  and  would  give  2s.  6rf.  for  them,  he 
might  take  them ;  that  was  the  justification.  .  .  Brian  says  •  '  Moreover,  your  plea 
is  utterly  naught,  for  it  does  not  show  that  when  you  had  made  up  your  mind  to  take 
them  you  signified  it  to  the  plaintiff,  and  your  having  it  in  your  own  mind  is  nothing, 
for  it  is  trite  law  that  the  thought  of  man  is  not  triable,  for  even  the  devil  does  not 
know  what  the  thought  of  man  is  ;  but  I  grant  you  this,  that  if  in  his  offer  to  you  he 
had  said,  go  and  look  at  them,  and  if  you  are  pleased  with  them  signify  it  to  such  and 
such  a  man,  and  if  you  had  signified  it  to  such  and  such  a  man,  your  plea  would  have 
been  good,  because  that  was  a  matter  of  fact.'  I  take  it,  my  Lords,  that  that  which 
was  said  three  hundred  years  ago  and  more  is  the  law  to  this  day."  Brogden  o. 
Metropolitan  Ry.  Co.  2  App.  Gas.  666,  692.     See  also  pp.  688,  697. 

And  the  same  judge  in  another  case  said :  "  If,  whatever  a  man's  real  intention 
may  be,  he  so  conducts  himself  that  a  reasonable  man  would  believe  he  was  assenting 
to  the  terms  proposed  by  the  other  party,  and  that  the  other  party  upon  that  belief 
enters  into  the  contract  with  him,  the  man  thus  conducting  himself  would  be  equally 
bound  as  if  he  had  intended  to  agree  to  the  other  party's  terms."  Smith  r.  Hughes, 
L.  R,  6  Q.  B.  597,  607.  An  equally  strong  statement  is  made  by  Holmes,  J.,  in  Mans- 
field V.  Hodgdon,  147  Mass.  304,  306. 

So,  where  A  sold  goods  to  B,  supposing  that  B  was  acting  as  agent  for  C,  and 
solely  in  reliance  on  that  (B,  however,  having  done  nothing  to  justify  A's  supposition), 
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mere  assent  does  not  suffice  to  constitute  a  contract,  for  there 
may  be  an  assent  in  a  matter  of  opinion,  or  in  some  fact  which  is 
done  and  completed  at  the  time,  and  therefore  leaves  no  obliga- 
tion behind  it.  But  a  contract  requires  the  assent  of  the  parties 
to  an  agreement,  and  this  agreement  must  be  obligatory,  and,  as 
we  have  seen,  the  obligation  must,  in  general,  be  mutual.  This 
is  sometimes  briefly  expressed,  by  saying,  that  there  must  be  "  a 
request  on  the  one  side  and  an  assent  on  the  other.  "(&)  A 
mere  affirmation,  or  proposition,  is  not  enough.      Nor  is  this  any 

more  a  contract  if  it  be  in  writing  than  if  spoken  only,  (c) 
*  476        *  It  becomes  a  contract  only  when  the  proposition  is  met 

by  an  acceptance  which  corresponds  with  it  entirely  and 
adequately. 

An  assent,  however,  may  bind  the  party,  although  not  express 
or  in  writing,  if  it  can  be  fairly  inferred  from  his  profiting  by  the 
stipulations  of  the  contract,  (cd)  ^ 

{b)  Tindal,  C.  J.,  in  Jackson  v.  Gallo-  ridge  v.   Glover,  5  Stew.  &  P.  264,  it  was 

way,  5  Bing.  N.  C.  75.  held,  that  an  incomplete  contract  or  agree- 

(c)  Tucker  v.  Woods,  12  Johns,   190.  ment,  which  one  of   the   parties  has  the 

See  also  JJruce  v.  Pearson,  3  .Johas.  534 ;  option  of  completing  at  a  particular  day, 

Tuttle  V.   Lore,   7  Johns.  470 ;  Weeks  v.  raises  a  mutual  right  of  rescission  in  the 

Tybald,  Noy,  11  ;  1  Roll.  Abr.  6  (M.)  pi.  other  party,  at  any  time  before  the  ratifi- 

1.     To  render  a   proposed  contract  bind-  cation  by  the  first.     Thus,  where  A  pro- 

Ing  there    must    be  an    accession   to  its  posed  to   exchange   horses  with   B,  and 

terms  by  both   parties, —  a  mere  volun-  give  B  a  specific  amount,   as  difference, 

tary   compliance   with   its   conditions   by  which  proposition  B  reserved  the  privilege 

one  who  had  not  previously  assented  to  it  of  determining  upon   by  a  certain  day  ; 

does  not   render   the  other   liable   on  it.  and  before  that  day  arrived,  A  gave  notice 

Johnston  v.  Fessler,  7  Watts,  48;  Ball  v.  to  B  that  he  would  not  confirm  the  offered 

Newton,  7  Gush.  599 ;  and  see  Meynell  u.  contract,  it  was  held,  that  no  action  lay 

Surtees,  31  E.  L,  &  E.  475,     In  this  case  in  favor  of   B   to  recover   the  difference 

certain  parties  were  desirous  of  construct-  agreed  to  be  paid  by  A.     See  also  Cope  v, 

ing  a  railway  on  the  way-leave  principle,  Albinson,  16  E.  L.  &  E.  470 ;  s.  c.  8  Exch. 

and  for  that  purpose  entered  into  negotia-  185;  Governor  v.  Petch,   28  E.   L.  &  E. 

tions   with   a   land-owner,   and    proposed  470;  s,c,  10  Exch.  GIG. 
terms  which  were  discussed  by  the  parties,         {rd)  Smith  w.  Morse,   20  La.  An.  220  ; 

but  not  agreed  to.     The  company  went  Brogden  v.  Metropolitan  Ry.  Co.  2  App. 

forward,   however,  and  constructed  their  Gas.  666  ;  Boyd  u.  Brinckin,  55  Gal.  427 ; 

road.     Held,  that  the  acquiescence  of  the  Pickrel   v.  Rose,    87    111.   263 ;   Baines  v. 

land-owner  in  the  construction  of  the  road  Shoemaker,  112  Ind,  512  ;  Botkin  v.  Mcln- 

did  not  amount  to  an  acceptance  of  the  tyre,  81  Mo.  557 ;  Allen  v.  Chouteau,  102 

terms  proposed  by  the  company.  — Esk-  Mo.  309. 

B  acquires  title  and  his  vendee  cannot  be  sued  for  conversion.  Stoddard  v.  Ham,  129 
Mass.  383.  Cf.  Cundy  i>.  Lindsay,  1  Q.  B.  D.  348 ;  2  Q.  B.  D.  96  ;  3  App.  Gas.  459.  And 
see  Preston  v.  Luck,  27  Ch,  D,  497. 

The  case  of  Ralfles  «.  Wichelhaus,  2  H.  &  G,  906,  might  seem  opposed  to  what  has 
been  said.  There  a  sale  of  goods  to  arrive  "ex  '  Peerless'  from  Bombay,"  was  agreed 
upon.  There  were  two  ships  of  that  name  sailing  from  Bombay,  and  the  parties  did 
not  have  in  mind  the  same  ship.  It  was  held  that  no  contract  had  been  made.  But  as 
has  been  well  said,  "  The  true  ground  of  the  decision  was  not  that  each  party  meant  a 
different  thing  from  the  other,  .  .  but  that  each  said  a  different  thing,"  Holmes, 
Common  Law,  309.  "  Peerless  "  had  two  meanings,  and  each  party  was  entitled  to 
insist  (iTi  the  meaning  he  had  given  the  word.  See  Markby's  Elements  of  Law, 
§§  i;21-625,  §  741.     See  also  post,  vol.  ii.  *  498. 

^  In  unilateral  contracts  it  is  often,  if  not  generally,  the  case  that  acceptance  of  the 
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It  may  however  happen,  that  there  is  aome  difference  of  under- 
standing as  to  terms  not  directly  referred  to,  either  in  the  offer  or 
acceptance ;  and  it  has  been  held  that  such  a  difference  will  not 
prevent  the  accepted  proposition  from  becoming  a  contract,  (ci) 
But  a  letter  accepting  an  offer,  with  a  qualiiication  that  the  terms 
of  a  contract  can  afterwards  be  arranged  between  the  parties,  does 
not  constitute  an  absolute  contract,  upon  which  a  bill  for  specific 
performance  will  be  entertained.  («) 

When  it  is  proposed  by  publication  to  do  a  certain  thing  on 
certain  terms,  one  who  desires  that  thing  to  be  done  and  if  silent 
as  to  the  terms  will  be  supposed  to  assent  to  them ;  thus,  it  has 
been  held  at  nisi  prius,  that  if  the  publisher  of  a  newspaper  places 
distinctly  in  the  usual  place  of  his  paper,  his  terms  of  advertising, 
one  who  orders  advertising  without  any  special  bargains  as  to 
terms,  is  to  be  regarded  as  assenting  to  the  published  terms. 

Many  cases  turn  upon  the  question  whether  this  assent  to  the 
proposition  was    entire  and    adequate.  ^     The   principle  may  be 

(rf)  Baines  v.  Woodfall,  6  C.  B.  (n.  s.)  (e)  Honeyman  v.   Marryatt,  6  H.  L. 

657.  Cas.  112. 

offer  is  only  to  be  inferred  from  the  performance  of  the  consideration.  If  this  is  per- 
formed in  accordance  with  the  terms  of  the  offer  a  contract  is  thereby  formed  without 
notifying  the  offerer  of  the  intention  to  perform  or  of  the  completion  of  performance. 
See  Brogden  v.  Metropolitan  Ey.  Co.  2  App.  Cas.  666,  691 ;  Mathewson  v.  Fitch,  22 
Cal.  86;  Perkins  v.  Hadsell,  .50  111.  216;  Train  v.  Gold,  5  Pick.  380,  385;  Cottage 
Street  Church  v.  Kendall,  121  Mass.  528,  530;  Wellington  v.  Apthorp,  145  Mass.  69, 
73;  Todd  v.  Weber,  95  N.  Y.  181,  191 ;  Miller  v.  McKenzie,  95  N.  Y.  575;  Dayton, 
&c.  Co.  0.  Coy,  13  Ohio  St.  84,  92  ;  Patton's  Ex.  v.  Hassinger,  69  Pa.  311 ;  Keif  D.Page, 
55  Wis.  496. 

This  was  well  expressed  by  Knowllon,  J.,  in  Pirst  Nat.  Bank  v.  Watkins,  154  Mass. 
385,  387.  "It  would  be  an  ordinary  case  of  a  unilateral  contract  growing  out  of  an 
offer  of  one  party  to  do  something  if  the  other  will  do  or  refrain  from  doing  some- 
thing else.  If  the  party  to  whom  such  an  offer  is  made  acts  upon  it  in  the  manner  con- 
templated, either  to  the  advantage  of  the  offerer  or  to  his  own  disadvantage,  such 
action  makes  the  contract  complete,  and  notice  of  the  acceptance  of  the  offer  before 
the  action  is  unnecessary." 

^  The  following  are  recent  illustrative  cases  :  — 

In  Stanley  v.  Dowdeswell,  L.  R.  10  C.  P.  102,  the  reply  "  I  have  decided  on  taking 
No.  22  Belgrave  Road,  and  have  spoken  to  my  agent,  .  .  .  who  will  arrange  matters  with 
you,"  was  held  not  to  be  a  definitive  assent  to  the  proposal  and  hence  not  to  constitute 
a  contract. 

In  Baker  v.  Holt,  56  Wis.  100,  a  similar  decision  was  made  where  the  answer  to  an 
offer  to  sell  land  at  a  certain  price,  after  accepting  the  offer  in  terms,  added,  "  You  may 
make  out  the  deed,  leaving  the  name  of  the  grantee  in  blank,  and  forward  the  same  to 
M.  at  Grand  Rapids,  Wis.,  or  to  your  agent,  if  you  have  one  here,  to  be  delivered  to 
me  on  payment  of  $200,  and  the  delivery  of  the  necessary  security." 

See  also,  Croesley  v.  Maycock,  L.  R.  18  Eq.  180  ;  Appleby  v.  Johnson,  L.  R.  9  C.  P. 
158;  Proprietors,  &c.  Credit  Co.  v.  Arduin,  L.  R.  5  H.  L.  64;  Siebold  v.  Davis,  67 
la.  560. 

On  the  other  hand  an  acceptance  of  an  offer  to  sell  land  "  subject  to  the  title  being 
approved  by  our  solicitors,"  has  been  held  unconditional,  as  the  qualification  amounts 
only  to  what  the  law  would  imply.  Hussey  v.  Home  Pavne,  8  Ch.  D.  670 ;  4  App. 
Cas.  311. 

The  whole  correspondence  or  dealings  of  the  parties  must  be  looked  at,  and  although 
from  isolated  parts  thereof  it  might  seem  that  an  agreement  had  been  reached,  yet  if 
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stated  thus :  The  assent  must  comprehend  the  whole  of  the  prop- 
osition ;  it  must  be  exactly  equal  to  its  extent  and  provisions, 
and  it  must  not  qualify  them  by  any  new  matter.  '  Thus,  an  ofier 
to  sell  a  certain  thing,  on  certain  terms,  may  be  met  by  the 
answer,"  I  will  take  that  thing  on  those  terms,  "or  by  any  answer 
which  means  this,  however  it  may  be  expressed  •)  and,  if  the  prop- 
osition be  in  the  form  of  a  question,  as,  "  I  will  sell  you  so 

*  477    and  so,  will  you  buy  ?"   the  whole  of  this  meaning  may  *  be 

conveyed  by  the  word  "  Yes, "  or  any  other  simply  affirma- 
tive answer.     And  thus  a  legal  contract  is  completed. 

But  there  are  cases,  where  the  answer,  either  in  words  or  in 
effect,  departs  from  the  proposition,  or  varies  the  terms  of  the 
offer,  or  substitutes  for  the  contract  tendered,  one  more  satisfac- 
tory to  the  respondent.  In  these  cases  there  is  no  assent,  and  no 
contract.  The  respondent  is  at  liberty  to  accept  wholly;  or  to 
reject  wholly;  but  one  of  these  things  he  must  do;  for  if  he 
answers,  not  rejecting,  but  proposing  to  accept  under  some  modi- 
fications, this  is  a  rejection  of  the  offer.  ^  The  party  making  the 
offer  may  renew  it;  but  the  party  receiving  it  cannot  reply, 
accepting  with  modifications,  and  when  these  are  rejected,  again 


the  whole  correspondence  or  dealings  show  this  not  to  hare  been  the  case,  there  is  no 
contract.  Bristol,  &c.  Bread  Co.  v.  Maggs,  44  Ch.  D.  616.  On  the  other  hand,  if  the 
parties  have  once  actually  come  to  a  final  agreement  there  is  then  a  contract,  and  no 
subsequent  disputes  over  details  of  the  arrangement  can  dissolve  it.  Bellamy  u.  Deben- 
ham,  45  Ch.  D.  481  (affirmed  on  other  grounds  in  [1891],  1  Ch.  412). 

It  frequently  happens  that  the  terms  of  a  proposed  agreement  are  discussed  not 
with  a  view  to  an  immediate  obligation,  but  with  a  view  to  the  execution  of  a  formal 
contract.  In  such  cases  agreement  upon  the  terms  of  the  formal  contract  will  not  be 
binding.  Everything  is  inchoate  until  the  execution  of  the  formal  contract.  Ridgway 
V.  Wharton,  6  H.  L.  C.  238,  264,  268,  305  ;  Chinnock  v.  Marchioness  of  Ely,  4  De  G.  J. 
&  S.  638,  646  ,  Winn  v.  Bull,  7  Ch.  D.  29  ;  Fredericka  v.  Fasnacht,  30  La.  An.  117  , 
Lyman  v.  Kobinson,  14  Allen,  242  ;  Sibley  v.  Felton,  31  Northeastern  Rep.  10  (Mass.) , 
Morrill  v.  Tehama  Co.  10  Nev.  125 ;  Water  Commissioners  «  Brown,  32  N.  J.  L.  504 , 
Brown  v.  Railroad  Co.  44  N.  Y.  79 ;  Commercial  Tel.  Co.  v  Smith,  47  Hun,  494 , 
Congdon  v.  Parcy,  46  Vt.  478. 

But  if  parties  agree  to  make  an  immediately  binding  contract,  the  fact  that  they 
also  agree  that  the  contract  shall  subsequently  be  put  into  formal  shape  will  not  prevent 
them  from  being  bound  by  the  original  agreement,  Bonnewell  v.  Jenkins,  8  Ch.  D. 
70,  73;  Bell  v.  Offutt,  10  Bush,  632;  Montague  v.  Weil,  30  La.  An  50;  Allen  v. 
Chouteau,  102  Mo.  309 ;  Wharton  v.  Stouteuburgh,  35  N.  J.  Eq.  266  ;  Blaney  v.  Hoke, 
14  Oliio  St.  292;  Mackey  v.  Mackey's  Adm.  29  Gratt.  158;  Paige  v.  Fullerton  Woolen 
Co,  27  Vt.  485.  In  each  case  the  question  must  be  determined  by  ascertaining  the 
intention  of  the  parties  as  expressed  by  their  words  and  acts. 

1  Hyde  v.  Wrench,  3  Beav.  334  ;  National  Bank  i>.  Hall,  101  U.  S.  43,  50  ;  Ortman 
V.  Weaver,  11  Fed.  Rep.  358;  Baker  v.  .Johnson  Co.  37  Iowa,  186,  189,  Cartmel  v. 
Newton,  79  Ind.  1,  8;  Fox  «.  Turner,  1  Bfadwell,  153.  But  though  ».  counter  offer 
operates  as  a  rejection  of  a  proposal,  it  seems  that  a  mere  inquiry  does  not.  In  Steven- 
son V.  McLean,  5  Q.  B.  D  346,  the  defendants  made  an  offer  of  iron  at  40s.  a  ton,  cash, 
the  plaintiffs  telegraphed,  "  Please  wire  whether  you  would  accept  forty  for  delivery 
over  two  months,  or  if  not,  longest  limit  you  could  give."  Later  on  the  same  day  the 
plaintiffs  telegraphed  an  unconditional  acceptance,  and  it  was  held  that  a  contract  was 
thereby  created. 
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reply,   accepting  generally,  and   upon  his  acceptance  claim  the 
right  of  holding  the  other  party  to  his  first  offer. 

An  answer  or  a  compliance  has  been  sometimes  held  insuffi- 
cient to  make  a  contract,  where  the  difference  of  terms  between 
the  parties  did  not  seem  to  be  very  important.  (/)  In 
*fact  the  court  seldom  inquires  into  the  magnitude  or  *478 
effect  of  this  diversity;  if  it  clearly  exist,  that  fact  is 
enough.  But  it  is  not  material  by  which  of  the  parties  to  an 
agreement  the  words  which  make  it  one  are  spoken ;  the  intent 
governs,  and  if  this  be  clear,  and  expressed  with  sufficient  defi- 
niteness,  it  is  enough,  (g) 


(/■)  Thus  in  Hutchison  v.  Bowker,  5 
M.  &  W.  535,  the  action  was  assumpsit 
for  the  non-delivery  of  barley.  It  was 
proved  at  the  trial  that  the  defendants 
wrote  to  the  plaintiffs,  offering  them  a 
certain  quantity  of  "good"  barley,  upon 
certain  terms;  to  which  the  plaintiffs 
answered,  after  quoting  the  defendants' 
letter,  as  follows .  "  Of  which  offer  we  ac- 
cept, expecting  you  will  give  us  fine  barley 
and  full  weight."  The  defendants  in  reply, 
stated  that  their  letter  contained  no  such 
expression  as  fine  barley,  and  declined 
to  ship  the  same.  Evidence  was  given  at 
the  trial  that  the  terms  "  good  "  and  "  fine  " 
were  terms  well  known  m  the  trade ;  and 
the  jury  found  that  there  was  a  distinc- 
tion in  the  trade  between  "good"  and 
"fine"  barley.  Held,  that  suthough  it 
was  a  question  for  the  jury  what  was  the 
meaning  of  those  terms  in  a  mercantile 
sense,  yet  that,  they  having  found  what 
that  meaning  was,  it  was  for  the  court 
to  determine  the  meaning  of  the  con- 
tract ;  and  the  court  held  that  there  was 
not  a  sufficient  acceptance.  See  also  Slay- 
maker  V.  Irwin,  4  Whart.  369 ;  Gether  v. 
Capper,  26  E.  L.  &  E.  275  ;  B.  c.  15  C.  B. 
39,  696.  And  in  Vassar  v.  Camp,  1  Kern. 
441,  the  defendants  wrote  to  the  plaintiffs, 
offering  them  "  10,000  bushels  of  first 
quality  Jefferson  county  barley  of  this 
year's  growth."  The  plaintiffs  replied, 
sending  a  contract  for  the  purpose  _  of 
having  it  signed  by  defendant,  in  which 
the  barley  was  described  as  first  quality 
Jefferson  county  two-rowed  barley,  of  this 
season's  growth."  Held,  that  this  was 
not  an  acceptance  of  the  defendant's  offer. 
So  where  there  is  a  material  variance  be- 
tween the  bought  and  sold  notes  delivered 
by  a  broker  to  the  vendor  and  vendee,  there 
is  no  sale.  Peltier  v.  Collins,  3  Wend.  459 ; 
Snydam  v.  Clark,  2  Sandf.  133.  See  the 
cases  of  Sivewright  v.  Archibald,  6  E.  L. 
&  E.  286;  8.  c.  17  Q.  B.  103;  Moore  v. 
Campbell,  26  E.  L.  &  E.  522;  8.  c.  10 
Bxch.  323.     So  in  Jordan  v.  Norton,  4 


M.  &  W.  155,  which  was  assumpsit  for 
a  mare  sold  and  delivered,  to  which  the 
defendant  pleaded  non-assumpsit.  It  ap- 
peared that  the  defendant,  having  seen 
and  ridden  the  mare,  wrote  to  the  plain- 
tiff, "  I  will  take  the  mare  at  twenty 
guineas,  of  course  warranted  ,•  and  as  she 
lays  out,  turn  her  out  my  mare."  The 
plaintiff  agreed  to  sell  her  for  twenty 
guineas.  The  defendant  subsequently 
wrote  again  to  him  "  My  son  will  be  at 
the  World's  End  (a  public  house)  on 
Monday,  when  he  will  take  the  mare  and 
pay  you;  send  anybody  with  a  receipt 
and  the  money  shall  be  paid ;  only  say  in 
the  receipt,  sound  and  quiet  in  harness." 
The  plaintiff  wrote  in  reply,  "  She  is  war- 
ranted sound  and  quiet  m  double  harness ; 
I  never  put  her  in  single  harness."  The 
mare  was  brought  to  the  World's  End  on 
the  Monday,  and  the  defendant's  son  took 
her  away  without  paying  the  price,  and 
without  any  receipt  or  warranty.  The 
defendant  kept  her  two  days  and  then 
returned  her  as  being  unsound.  The 
learned  judge  stated  to  the  jury  that 
the  question  was  whether  the  defendant 
had  accepted  the  mare,  and  directed  them 
to  find  for  the  defendant  if  they  thought 
he  had  returned  her  within  a  reasonable 
time;  and  desired  them  also  to  say 
whether  the  son  had  authority  to  take 
her  without  the  warranty.  The  jury 
found  that  the  defendant  did  not  accept 
the  mare,  and  that  the  son  had  no  authority 
to  take  her  away.  Held,  on  motion  to  enter 
a  verdict  for  the  plaintiff,  that  there  was 
no  complete  contract  in  writing  between 
the  parties,  that,  therefore,  the  direction 
of  the  learned  judge  was  right ;  that  the 
defendant  was  not  bound  by  the  act  of 
the  son  in  bringing  home  the  mare,  in- 
asmuch as  he  had  thereby  exceeded  'his 
authority  as  agent;  and  consequently 
that  the  plaintiff  was  not  entitled  to 
recover. 

(g)  Putnam,  3.,  in  Hubbard   u.  Cool- 
idge,  1  Met.  93.     But  where  a  conversa- 
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*479  *At  a  sale  by  auction,  every  bid  of  any  one  present  is 
an  offer  by  him.  It  becomes  a  contract  as  soon  as  the 
hammer   falls,   or  the  bid  is  otherwise  accepted ;  (j)  but 

*  480  until  it  is  accepted  it  may  *  be  withdrawn  by  the  bidder, 
because  until  then  it  is  not  obligatory  on  him,  for  want 

of  the  assent  of  the  owner  of  the  property,   by  his  agent  the 

auctioneer,  (k)  ^ 


SECTION  II. 

CONTRACTS    ON    TIME. 

Propositions  or  offers  on  time  involve  questions  of  the  assent 
of  parties  which  are  sometimes  difficult.  (Z)     Strictly  speaking, 

tion  is  relied  upon  as  proof  of  an  agree-  nothing  more  than  an  offer  on  one  side, 

ment,  it  is  for  the  jury  to  decide  whether  which  is  not  binding  on  either  side  till  it 

such  an  assent  of  the  minds  of  the  parties  is   assented   to."     See   further   Fisher   v. 

took  place  as  to  constitute  a  valid  con-  Seltzer,   23  Penn.    St.  308. —  As  sales  at 

tract,   or  whether  what   passed  between  auction  are  clearly  within  the  statute  of 

them'  was  a  loose  conversation,  not   un-  frauds,  Hinde  v.  Whitehouse,  7  East,  568 ; 

derstood   or  intended   as   an   agreement.  Kenworthy   v.    Scofield,    2  B.  &  C.  945 ; 

Thurston  y.  Thornton,  1  Gush.  89.  Brent  v.  Green,   6  Leigh,  16;  the  assent 

( )■)  Payne  v.  Cave,  3  T.  R.   148.     The  would  not  be  binding  unless  in  writing,  if 

court  there  said :  "  The  auctioneer  is  the  the  case  came  within  the  terms  of  that 

agent  of  the  vendor,  and  the  assent  of  both  statute. 

parties  is  necessary  to  make  the  contract  {k)  See  post,  pp.  *  539,  *  540,  on  the 

binding;  that  is  signified  on  the  part  of  contract  of  sale  by  auctions, 
the  seller,  by  knockmg  down  the  hammer,  (/)  This  subject  was  discussed  in  the 

which  was  not  done  here  till  the  defendant  case   of   Boston   and   Maine   Railroad   v. 

had  retracted.     An  auction  is  not  unaptly  Bartlett,  3  Gush.  224.     It  was  there  held, 

called  locus  pcenitentias.     Every  bidding  is  that  a  proposition  in  writing  to  sell  land, 

1  It  has  been  suggested  (Langdell,  Summary  of  Contracts,  §  19)  that  "the  true 
view  seems  rather  to  be  that  the  seller  makes  the  offer  when  the  article  is  put  up, 
namely,  to  sell  it  to  the  highest  bidder ;  and  that,  when  a  bid  is  made  there  is  an  actual 
sale  subject  to  the  condition  that  no  one  else  shall  bid  higher."  But  the  rule  laid 
down  in  Payne  v.  Gave,  as  stated  in  the  text,  is  settled  law.  Manser  v.  Back,  6  Hare, 
443  ;  Grotenkeraper  v.  Achtermeyer,  U  Bush,  222. 

Consequently  not  only  may  the  bidder  withdraw  his  bid,  biit  the  auctioneer  may  also 
decline  to  accept  the  highest  bid  even  though  the  sale  has  been  stated  to  he  without 
reserve,  Warlow  v.  Harrison,  1  E.  &  E.  295,  the  bidder's  only  remedy,  if  any,  being 
an  action  against  the  auctioneer  on  a  promise  to  sell  according  to  the  terras  advertised. 
See  Warlow  v.  Harrison,  supra ;  Mainprice  v.  Westley,  6  B.  &  S.  420 ;  Harris  v.  Nick- 
erson,  L.  R.  8  Q.  B.  286. 

Analogous  cases  have  arisen  where  what  might  seem  to  be  an  offer  has  been  held 
to  amount  only  to  an  intimation  that  offers  would  be  received.  Thus  in  Spencer  v. 
Harding,  L.  R.  5  C.  P.  561,  the  defendants  sent  out  a  circular  stating  that  they  were 
instructed  to  offer  certain  stock  in  trade  for  sale  by  tender.  The  plaintiff  made  the 
highest  tender,  and  claimed  that  by  so  doing  he  had  accepted  an  open  offer  and 
entered  into  a  binding  contract.  But  the  court  held  that  the  defendant  s  circular  was 
not  an  offer  but  "a  mere  proclamation  that  the  defendants  are  ready  to  chaffer  for  the 
sale  of  goods."  To  the  same  effect  is  Monlton  v.  Kershaw,  59  Wis.  316.  And  see 
Canning  o.  Farquhar,  16  Q.  B.  D.  727  ;  Ashctoft  v.  Butterworth,  136  Mass.  511 ; 
Ahearn  v.  Ayres,  38  Mich.  692. 

496 


CH.   II.] 


ASSENT. 


481 


all  offers  are  on  time.  If  one  says,  I  will  sell  you  this  thing  for 
this  money,  and  the  other  answers,  I  will  buy  that  thing  at  that 
price,  all  authorities  agree  that  this  is  a  contract.  But  the 
*  answer  follows  the  offer ;  it  cannot  be  actually  simulta-  *  481 
neous  with  it,  although  it  is  sometimes  said  to  be  so.  But 
the  offer  is  regarded  as  continuing  until  the  acceptance,  if  the 
acceptance  is  made  at  once.  Nor  can  it  be  necessary  that  the 
acceptance  should  follow  the  offer  instantaneously.  Though  the 
party  addressed  pauses  a  minute  or  two  for  consideration,  still 
his  assent  makes  a  contract,  for  the  offer  continues  unless  it  is 
expressly  withdrawn.  But  how  long  will  it  continue  ?  The  only 
answer  must  be,  in  general  a  reasonable  time ;  (m)  and  what  this 
is  must  be  determined  by  the  circumstances  of  the  case.  If  the 
party  addressed  goes  away,  and  returns  the  next  month  or  the 
next  week,  and  says  he  will  accept  the  proposition,  he  is  too  late 
unless  the  proposer  assents  in  his  turn.  So  it  would  be  probably 
if  he  came  the  next  day,  or  the  next  hour ;  or,  perhaps,  if  he  went 
away  at  all  and  afterwards  returned. 


at  a  certain  price,  if  taken  within  thirty 
days,  is  a  continuing  offer,  which  may  be 
retracted  at  any  time  ;  but  if  not  being 
retracted,  it  is  accepted  within  the  time, 
such  offer  and  acceptance  constitute  a 
valid  contract,  the  specific  performance  of 
which  may  be  enforced  by  a  bill  in  equity. 
Fletcher,  J.,  there  observed :  "  In  the  pres- 
ent case,  though  the  writing  signed  by  the 
defendants  was  but  an  offer,  and  an  offer 
which  might  be  revoked,  yet  while  it  re- 
mained in  force  and  unrevoked,  it  was  a 
continuing  offer  during  the  time  limited 
for  acceptance  ;  and  during  the  whole  of 
that  time  it  was  an  offer  every  instant, 
but  as  soon  as  it  was  accepted  it  ceased  to 
be  an  offer  merely,  and  then  ripened  into 
a  contract.  The  counsel  for  the  defend- 
ants is  most  surely  in  the  right,  in  saying, 
that  the  writing  when  made  was  without 
consideration,  and  djd  not  therefore  form 
a  contract.  It  was  then  but  an  offer  to 
contract ;  and  the  parties  making  the  offer 
most  undoubtedly  might  have  withdrawn 
it  at  any  time  before  acceptance._  But 
when  the  offer  was  accepted,  the  minds  of 
the  parties  met,  and  the  contract  was  com- 
plete. There  was  then  the  meeting  of 
the  minds  of  the  parties,  which  constitutes 
and  is  the  definition  of  a  contract.  The 
acceptance  bv  the  plaintiffs  constituted  a 
sufficient  legal  consideration  for  the  en- 
gagement on  the  part  of  the  defendants. 
There  was  then  nothing  wanting  in  order 
to  perfect  a  valid  contract  on  the  part  of 
the  defendants.  It  was  precisely  as  if  the 
TOL.   I. 


parties  had  met  at  the  time  of  the  accept- 
ance, and  the  offer  had  then  been  made 
and  accepted,  and  the  bargain  completed 
at  once.  A  different  doctrine,  however, 
prevails  in  France  and  Scotland  and  Hol- 
land. It  is  there  held,  that  whenever  an 
offer  is  made,  granting  to  a  party  a  cer- 
tain time  within  which  he  is  to  be  entitled 
to  decide  whether  he  wiU  accept  it  or  not, 
the  party  making  such  offer  is  not  at  lib- 
erty to  withdraw  it  before  the  lapse  of  the 
appointed  time.  There  are  certainly  very 
strong  reasons  in  support  of  this  doctrine. 
Highly  respectable  authors  regard  it  as 
inconsistent  with  the  plain  principles  of 
equity,  that  a  person,  who  has  been  in- 
duced to  rely  on  such  an  engagement, 
should  have  no  remedy  in  case  of  disaj)- 
pointraent.  But,  whether  wisely  and  equi- 
tably or  not,  the  common  law  unyield- 
ingly insists  upon  a  consider.ition,  or  a 
paper  with  a  seal  attached.  The  authori- 
ties, both  English  and  American,  in  sup- 
port of  this  view  of  the  subject,^  are  very 
numerous  and  decisive  ;  but  it  is  not 
deemed  to  be  needful  or  expedient  to  refer 
particularly  to  them,  as  they  are  collected 
and  commented  on  in  several  reports,  as 
well  as  in  the  text-books." 

(m)  Judd  V.  Day,  50  la.  247,;  Trouu- 
stine  V.  Sellers,  35  Kan.  447 ;  Peree  v. 
Turner,  10  Me.  185 ;  Park  v.  Whitney,  148 
Mass.  278  ;  Stone  v.  Harmon,  31  Minn. 
512;  Beckwith  u.  Cheever,  21  N.  H.  41  ; 
Chicago,  &c.  Ry.  Co.  v.  Dane,  43  N.  Y. 
240  ;  Keck  v.  McKinley,  98  Pa.  616. 
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But  the  proposer  may  himself  determine  how  long  the  offer 
shall  continue.  He  may  say,  I  will  give  you  an  hour,  or  until 
this  time  to-morrow,  or  next  week,  to  make  up  your  mind.  Then 
the  party  to  whom  the  proposition  is  made  knows  how  long  the 
offer  is  to  continue.  He  may  avail  himself  of  the  hour,  the  day, 
or  the  week  given  for  inquiry  or  consideration,  or  making  the 
necessary  arrangements ;  and  if  within  the  prescribed  time  he 
expresses  his  assent  (supposing  the  proposition  not  in  the  mean 
time  withdrawn),  he  completes  the  contract  as  effectually  as  if 
he  had  answered  in  the  same  way  at  the  first  moment  after  the 
offer  was  made  (n).  ^ 

It  seems  irrational  to  say  that  the  proposer  is  not  bound  by 
receiving  such  delayed  assent,  although  it  is  given  within  the 
specified  time,  because  no  consideration  had  been  paid  him  for 
the  delay,  and  for  the  continuance  of  the  offer.  If  it  were  said 
that  where  one  makes  an  offer,  and  the  other  instantly  accepts, 
the  offerer  nevertheless  is  not  bound,  because  there  is  no  consid- 
eration, then  it  might  be  said  consistently  that  he  is  not  bound 
by  an  answer  made  within  a  time  specified  by  him.     But 

*  482    no  one  *  doubts  that  the  offerer  is  bound  by  an  instanta- 

neous acceptance,  although  he  received  no  consideration 
for  the  offer.  And  what  difference  can  it  make,  as  to  the  consid- 
eration or  the  want  of  it,  whether  the  acceptance  follows  the  offer 
in  a  second,  or  in  a  minute  or  two,  or  in  a  longer,  but  still  rea- 
sonable time,  or  in  a  still  longer  time  limited  and  specified  by 
the  proposer  himself.  All  these  cases  stand  on  the  same  footing 
in  respect  to  consideration. 

Undoubtedly,  if  the  offerer  gives  a  day  for  acceptance,  without 
consideration  for  the  delay,  he  may  at  any  time  within  that  day, 
before  acceptance,  recall  his  offer.  So  he  may  if  he  gives  no 
time.  If  he  makes  an  offer,  and  instantly  recalls  it  before 
acceptance,  although  the  other  party  was  prepared  to  accept  it 
the  next  instant,  the  offer  is  effectually  withdrawn.  But  accept- 
ance before  withdrawal  binds  the  parties,  if  made  while  the  offer 
continues  ;  and  the  offer  does  continue  in  all  cases,  either  a  reason- 
able time  (and  that  only),  or  the  time  fixed  by  the  party  himself.  ^ 

(n)  Wright  v  Bigg,  15  Beav   .592 

A  ^°°K^°'"'^  '•  Mitchell,  26  Ohio  St.  .334.  See  also  Smith  v.  Weaver,  90  111  392. 
—  An  offer  by  mail  stating,  in  terms,  "  You  will  confer  a  favor  by  giving  me  your 
answer  by  return  mail,"  is  released  by  a  failure  to  answer  by  that  mail,  Carr  v. 
Duval,  14  Pet.  77,  82  ;  Maclajr  v   Harvey,  90  111.  52.5.  —  K. 

^  Revocation  of  an  offer  is  ordinarily  and  properly  made  by  communication  from 
the  party  making  the  offer  to  the  party  receiving  it.  Whether  anything  less  than  this 
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It  may  be  said,  that  whether  the  offer  be  made  for  a  time 
certain  or  not,  the  intention  or  understanding  of  the  parties  is  to 
govern.  If  the  proposer  fixes  a  time  he  expresses  his  intention, 
and  the  other  party  knows  precisely  what  it  is.  If  no  definite 
time  is  stated,  then  the  inquiry  as  to  a  reasonable  time  resolves 
Itself  into  an  inquiry  as  to  what  time  it  is  rational  to  suppose  that 
the  parties  contemplated ;  and  the  law  will  decide  this  to  be  that 
time  which  as  rational  men  they  ought  to  have  understood  each 
other  to  have  had  in  mind,  (o) 

We  hold  this  to  be  the  true  principle,  and  to  be  capable  of 
universal  application.  Thus,  where  many  subscribe  for  a  common 
result  on  a  certain  condition,  the  first  question  may  be  as  to  the 
consideration;  and  this  we  have  already  discussed.  And  it 
would  be  another  question  how  long  the  parties  are  bound  by  the 
promise  contained  in  such  subscription.  If  no  time  be  agreed 
on,  and  there  be  no  express  withdrawal,  then  the  law  must 
choose  between  the  period  of  legal  presumption,  which 
'would  generally  be  twenty  years,  and  the  principle  of  *483 
reasonable  time;  and  the  first  alternative  would  be  very 
unreasonable,   and   might  be  very  oppressive.     The   court  will 

(o)  Moxlej  V.  Moxley's  Adm'r,  2  Met.  (Ky.)  309. 

is  sufficient  has  been  in  some  doubt.  In  some  of  the  older  cases  it  is  intimated  that 
a  sale  to  a  third  party  of  the  property  to  which  the  offer  referred  would  of  itself 
amount  to  a  revocation.  Cooke  o.  Oxiey,  3  T.  R.  653,  per  Buller,  J. ;  Routledge  v. 
Grant,  4  Bing.  653.  But  it  may  now  be  considered  settled  that  as  a  rule  there  can  be-- 
no  revocation  without  the  knowledge  of  the  party  to  whom  the  offer  was  made.  Byrne 
V.  Van  Tienhoven,  5  C.  P.  D.  344  ;  Stevenson  v.  McLean,  5  Q.  B.  D.  346  ;  Hentliorn 
V.  Fraser,  [1892]  2  Ch.  27  ;  Tayloe  i'.  Merchants'  Pire  Ins.  Co.  9  How.  390 ;  Kempner 
V.  Cohn,  47  Ark  519;  Wheat  v.  Cross,  31  Md.  99.  Though  it  ha,s  been  held  that 
an  offer  of  reward  made  by  public  advertisement  may  be  withdrawn  in  the  same  way, 
and  that  ignorance  of  the  withdrawal  is  immaterial.  Shuey  v.  United  States,  92 
U,  S.  73. 

How  far  knowledge  not  acquired  from  the  offerer  himself  that  he  had  changed  his 
mind  or  had  dealt  with  the  property  in  a  manner  inconsistent  with  a  longer  continu- 
ance of  the  offer  would  operate  as  a  revocation  is  not  yet  wholly  clear.  On  principle 
it  seems  that  as  an  offer  or  acceptance  must  be  made  from  one  party  to  the  other,  and 
evidence  that  their  actions  in  dealing  with  third  parties  showed  a  willingness  or  unwil- 
lingness to  contract  would  not  be  received,  so  the  revocation  of  an  offer  should  only 
be  accomplished  by  communication  from  one  party  to  the  other.  It  has,  however, 
been  decided  that  knowledge,  even  though  received  by  chance  from  a  stranger,  that 
the  offerer  has  sold  to  another  the  property  to  which  the  offer  relates,  puts  an 
end  to  the  offer.  Dickinson  v.  Dodds,  2  Ch.  D.  463 ;  Coleman  v.  Applegarth,  68 
Md.  21. 

Death  of  the  offerer  terminates  an  offer.  Dickinson  v.  Dodds,  2  Ch.  D.  463,  475  ; 
Pratt  B.  Trustees  of  Baptist  Soc.  of  Elgin,  93  111.  475  ;  Wallace  v.  Townsend,  43  Ohio 
St.  537  ;  Helfenstein's  Est.,  77  Pa.  328  ;  Reimensnyder  v.  Gans,  110  Pa,  St.  17  ;  Foust 
v.  Board  of  Publication,  8  Lea,  552.  So  insanity  of  the  offerer.  The  Palo  Alto,  2 
Ware,  343;  Beach  v  First  M.  E.  Church,  96  HI.  177.  And  see  Drew  v.  Nunn,  4  Q. 
B.  D.  661.  Likewise  death  or  insanity  of  the  person  to  whom  the  offer  is  made,  mak- 
ing acceptance  of  the  offer  by  that  person  impossible,  in  effect  puts  an  end  to  the  offer. 
In  re  Cheshire  Banking  Co.  32  Ch.  D.  301 ;  Mactier  v  Frith,  6  Wend  103;  Leake, 
Cent.  (3d  ed.)  31. 
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look  into  all  the  circumstances  of  each  case,  and  inquire  what 
the  parties  actually  understood  or  intended,  or,  regarding  them 
as  rational  men,  what  they  must  be  supposed  to  have  intended. 
And  it  seems  difficult  to  reject  this  rule,  without  holding  princi- 
ples which  would  lead  to  the  conclusion  that  one  who  offers  goods 
to  another,  and,  receiving  no  answer,  sells  them  to  a  third  person 
a  year  after,  may  still  be  held  by  him  to  whom  the  offer  was  first 
made,  if  he  shall  then  see  fit  to  accept  the  offer;  a  conclusion  so 
wholly  unreasonable  as  to  be  impossible. 

An  analogous  and  closely  connected  question  has  arisen,  where 
the  proposition  and  the  reply  are  both  made  by  letter.  And  as 
we  think,  it  must  be  governed  by  the  same  principles.  It  is 
unquestionably  true  as  a  general  proposition,  that  a  contract  can- 
not bind  the  party  proposing  it,  and  indeed  that  there  is  no  con- 
tract, until  the  acceptance  of  the  offer  by  the  party  receiving  it 
is  in  some  way,  actually  or  constructively,  communicated  to  the 
party  making  the  offer,  {oo)  We  consider  that  an  offer  by  letter  is 
a  continuing  offer  until  the  letter  be  received,  and  for  a  reasonable 
time  thereafter,  during  which  the  party  to  whom  it  is  addressed 
may  accept  the  offer,  and  communciate  the  fact  of  his  accept- 
ance. We  hold  also  that  this  offer  may  be  withdrawn  by  the 
maker  at  any  moment ;  and  that  it  is  withdrawn  as  soon  as  a 
notice  of  such  withdrawal  reaches  the  party  to  whom  the  offer 
is  made,   and  not  before,  {p)  ^    If,   therefore,   that  party  accepts 

(oo)  The  general  principle  is  asserted  tical  offer  to  the  plaintiffs,  and  then  the 
in  Hebh's  case,  Law  Rep.  4  Eq.  9.  contract  is  completed  by  the  acceptance 
(/))  Notwithstanding  the  case  of  JIc-  of  it  by  the  latter.  Then  as  to  the  delay 
Culloch  V.  Eagle  Ins.  Co.  1  Pick.  278,  we  in  notifying  the  acceptance,  that  arises  en- 
deem  the  rule  of  the  text  to  be  the  law  in  tirely  from  the  mistake  of  the  defendants, 
England,  and  in  this  country ;  although  and  it  therefore  must  be  taken  as  against 
further  adjudication  may  be  necessary  to  them,  that  the  plaintiff's  answer  was  re- 
define these  rules  and  determine  all  their  ceived  in  course  of  post."  See  also  Ken- 
consequences.  It  was  first  laid  down  in  nedy  v  Lee,  3  Merir.  441.  And  in  the 
England  in  Adams  v.  Lindsell,  1  B.  &  case  of  Potter  v.  Sanders,  6  Hare,  1,  de- 
Ald.  681,  in  1818.  The  case  of  Cooke  v.  cided  in  1846,  a  purchaser  offered  a  price 
Oxley,  .3  T.  K.  653,  was  there  relied  upon  for  an  estate,  and  the  vendor,  by  a  letter 
by  counsel,  but  the  court  said,  "that  if  sent  by  post,  and  received  by  the  purchaser 
that  were  so,  no  contract  could  ever  be  the  day  after  it  was  put  into  the  post- 
completed  by  the  post.  For  if  the  defend-  office,  accepted  the  offer.  Held,  that  the 
ants  were  not  bound  by  their  offer  when  vendor  was  bound  by  the  contract  from 
accepted  by  the  plaintiffs,  till  the  answer  the  time  when  he  posted  the  letter,  al- 
was  received,  then  the  plaintiffs  ought  not  though  it  was  not  received  by  the  pur- 
to  be  bound  till  after  they  had  received  chaser  until  th^f  following  day.  And  this 
the  notification  that  the  defendants  had  rule  was  adopted  by  the  House  of  Lords 
received  their  answer  and  assented  to  it.  in  the  still  later  ease  of  Dunlop  u.  Hig- 
And  so  it  might  go  on  ad  infinitum.  The  gins,  1  H.  L.  Gas.  381.  It  was  there  laid 
defendants  must  be  considered  in  law  as  down,  that  a  letter  offering  a  contract 
making,  during  every  instant  of  the  time  does  not  bind  the  party  to  whom  it  is  ad- 
their  letter  was  travelling,  the  same  iden-  dressed  to  return  an  answer  by  the  very 

^  See  ante,  p.  *481,  note  1. 
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*  the  offer  before   such  withdrawal,  the   bargain   is   com-    *  484 
plated;  there   is  then    a   contract   founded   upon   mutual 
assent.     And  an  acceptance  having  this  effect  is  made,  and   is 
communicated   under   the   rule  already  stated,   when   the   party 
receiving  the  offer  puts  into  the  mail  his  answer  accepting  it.  (pp)  ^ 

next  post  after  its  delivery,  or  to  lose  the  {pp)  The  case  of  Tayloe  v.  Merchants' 

benefit  of   the  contract,   but   an   answer,  Fire  Ins.  Co.  9  How.  390,  is  a  strong  case 

posted  on  the  day  <4  receiving  the  Qffer  is  on  this  subject.     It  was  there  held,  that 

sufficient ;  that  the  contract  is  accepted  by  where  there  was  a  correspondence  relating 

the  posting  of  a  letter  declaring  its  accept-  to  the  insurance  of  a  house  against  fire, 

ance  ;  that  a  person  putting  into  the  post  the  insurance  company  making  known  the 

a  letter  declaring  his  acceptance  of  a  con-  terms  upon  which  they  were  willing  to  in- 

tract  offered,  has  done  all  that  is  necessary  sure,  the  contract  was  complete  when  the 

for  him  to  do,  and  is  not  answerable  for  insured   placed  a  letter  in  the  post-office 

casualties  occurring  at  the  post-office.     See  accepting  the  terms  ;  and  the  house  having 

also  Stocken   v.  Collen,  7  M.  &  W.  515 ;  been  burned  down  while  the  letter  of  ac- 

Beckwith   v.  Cheever,   1  Foster  (N.  H.),  ceptance  was  in  progress  by  the  mail,  the 

41  ;  Brisban  v.  Boyd,  4  Paige,  17 ;  AveriU  company  were  held  responsible.     See  also 

V.  Hedgfe,  12  Conn.  4-36;  Mactier  v.  Frith,  the  Palo  Alto,  Davies,  344.     In  the  case 

6  Wend.  103  ;  Vassar  v.  Camp,  14  Barb,  of  Duncan  u.  Topham,  8  C.  B.  225,  the 
341 ;  s.  c.  1  Kern.  441 ;  Clark  ;;.  Dales,  20  same  principle  was  adopted,  and  the  con- 
Barb.  42  ;  Levy  v.  Cohen,  4  Ga.  1 ;  Elia^  tract  was  said  to  be  closed  by  mailing  the 
son  V.  Henshaw,  4  Wheat.  228 ;  Chiles  v.  letter  of  acceptance,  although  it  never 
Nelson,  7  Dana,  281 ;  Falls  v.  Gaither,  9  readied  its  destination.  All  these  cases 
Port.  (Ala.)  605  ,  Hamilton  v.  Lycoming  and  some  others  are  fully  considered  in  2 
Mutual  Ins.  Co.  5  Pa.  St.  339,  where  the  Parsons,  Marit.  Law,  p.  22,  note  4. 

case  of  McCulloch  v.  Eagle  Insurance  Co. 
is  ably  examined. 

1  The  earliest  case  in  which  the  question  is  at  all  considered  when  a  contract  made 
through  the  mail  is  completed  by  acceptance  is  Kennedy  v.  Lee,  3  Meriv.  441,  455. 
Lord  Eldon  there  said ;  "  I  have  always  understood  the  law  of  the  court  to  be,  with 
reference  to  this  sort  of  contract,  that  if  a  person  communicates  his  acceptance  of  an 
offer  within  a  reasonable  time  after  the  offer  being  made,  and  if,  within  a  reasonable 
time  of  the  acceptance  being  communicated,  no  variation  has  beeu  made  by  either 
party  in  the  terms  of  the  offer  so  made  and  accepted,  the  acceptance  must  be  taken  as 
simultaneous  with  the  offer,  and  both  together  as  constituting  such  an  agreement  as 
the  court  will  execute."  A  few  years  later  the  case  of  Adams  v.  Lindsell,  1  B.  &  Aid. 
681,  was  decided.  The  only  question  really  involved  in  that  case  was  whether  the 
acceptance  was  within  a  reasonable  time.  It  was  argued,  however,  by  counsel,  that  a 
sale  made  by  the  offerer  while  the  letter  of  acceptance  was  in  the  post  had  revoked 
the  offer.  To  meet  this  point  the  court  held  in  words  often  quoted,  that  the  contract 
was  complete  before  the  sale,  namel}-,  when  the  letter  of  acceptance  was  mailed  •  "  For 
if  the  defendants  were  not  bound  by  their  offer  when  accepted  by  the  plaintiffs  till  the 
answer  was  received,  then  the  plaintiffs  ought  not  to  be  bound  till  after  they  had 
received  the  notification  that  the  defendants  had  received  their  answer  and  assented  to 
it.  And  so  it  miglit  go  on  ad  infinitum."  The  language  in  both  these  cases  evidently 
is  based  on  the  idea,  now  discredited,  that  it  is  the  mental  consensus  of  two  parties  at 
the  same  moment  which  constitutes  a  contract,  but  the  rule  laid  down  in  Adams  v. 
Lindsell,  that  a  contract  is  complete  when  the  letter  of  acceptance  is  mailed,  has  been 
adopted  in  numerous  cases  in  England,  Scotland,  and  this  country,  and  is  adhered  to 
even  though  the  letter  of  acceptance  is  never  received.  Potter  v  Sanders,  6  Hare,  1  , 
Dunlop  V.  Higgins,  1  H.  L.  C.  381  ;  Duncan  v.  Topham,  8  C.  B.  225  ;  Harris's  case,  L.  K. 

7  Ch.  587  ;  Wall's  case,  L.  R.  15  Eq.  18 ;  Household  Fire  Ins.  Co.  v.  Grant,  4  Ex.  D. 
216  ;  (overruling  Reidpath's  case,  L.  R.  11  Eq.  86,  and  British,  &c.  Telegraph  Co  v. 
Colson,  L.  R.  6  Ex.  108) ;  Henthorn  v.  Fraser,  [1892]  2  Ch.  27;  Thom.son  v.  James, 
18  Dunlop,  1 ;  Tayloe  v.  Merchants'  Fire  Ins.  Co.  9  How.  390 ;  Kempner  v.  Cohn,  47 
Ark.  519  ;  Bryant  v.  Booze,  55  Ga.  438  ;  Haas  v.  Myers,  111  111.  421  ;  Kentucky  Mut. 
Ins.  Co.  V.  Jenks,  5  Ind.  96 ;  Hunt  v.  Higman,  70  la.  406 ;  Ferrier  v.  Storer,  63  Iowa, 
484 ;  Hutcheson  v.  Blakeman,  3  Met.  (Ky.)  80 ;  Wheat  v.  Cross,  31  Md,  99  ,  Stockham  v. 
Stoc'kham,  32  Md.  196 ;  Abbott  v.  Shepard,  48  N.  H.  14;  HaUock  v.  Commercial  Ins. 
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Thus,  if  A,  in  Boston,  on  the  first  day  of  January,  writes  to  B,  in 
Baltimore,  making  an  offer,  and  this  letter  reaches  Baltimore  on 
the  third,  and  B  forthwith  answers  the  letter,  accepting  the  offer, 
putting  the  letter  into  the  mail  that  day ;  and  on  the  second  of 
January  A  writes  withdrawing  the  offer,  and  his  letter  of  with- 
drawal reaches  B  on  the  fourth,  there  is  nevertheless  a  contract 
made  between  the  parties.  If  the  offer  was  to  sell  goods,  B,  on 
tendering  the  price,  may  claim  the  goods;  if  the  offer  was  to 
insure  B's  ship,  B   may  tender  the  'premium  and   demand   the 

Co.  2  Dutch.  268  ;  Northampton,  &c.  Ins.  Co.  v  Tuttle,  40  N.  J.  L.  476  ;  Mactier  v. 
Frith,  6  Wend.  103  ;  Vasaar  v.  Camp,  11  N.  Y.  441 ;  Hamilton  o.  Lycoming  Mut.  Ins. 
Co  5  Pa.  St.  339. 

A  contrary  view  seems  to  obtain  in  France,  S.  —  u.  F.  —  Langdell,  Cas.  Cont.  156 ; 
and  m  iAiassachusetts  the  case  of  McCuUoch  v.  The  Eagle  Insurance  Co.  1  Pick.  278, 
while  not  deciding  that  the  completion  o£  a  contract  by  letter  could  never  take  place 
till  the  receipt  of  the  letter  of  acceptance,  decided  that  in  the  case  then  before  the 
court  the  offer  was  revocable  till  the  receipt  of  the  acceptance,  and  the  general  rule 
was  Laid  down:  "  The  offer  did  not  bind  the  plaintiff  until  it  was  accepted,  audit 
could  not  be  accepted  to  the  knowledge  of  the  defendant,  until  the  letter  announcing 
the  acceptance  was  received,  or  at  most  until  the  regular  time  for  its  arrival  by  mail 
had  elapsed."  And  see  Lewis  v.  Browuing,  130  Mass.  173.  See  also  British,  &c.  Tele- 
graph Co.  V.  Colson,  L.  R.  Ex.  108;  and  the  dissenting  opinions  in  Household  Fire 
Ins.  Co.  V.  Grant,  and  Thomson  ;;.  James,  supra. 

As  an  original  question  it  may  well  be  questioned  whether  the  view  that  the  accept- 
ance takes  effect  from  its  receipt  is  not  the  better.  The  so-called  letter  of  acceptance 
is  not  simply  an  expression  of  assent  to  the  offer,  it  is  also  performance  of  the  con- 
sideration, constituting  as  it  does  a  counter  promise,  and  communication  is  essential  to 
a  promise.  And  even  granting  that  the  question  should  turn,  not  on  when  the  offerer 
actually  receives  communication,  but  when  the  tangible  sign  has  been  sufficiently  put 
in  his  power,  the  offerer  should  not  be  bound  until  he  has  or  should  have  some  control 
over  the  letter  of  acceptance,  and  he  obviously  has  and  can  have  no  control  over  it 
while  it  is  in  course  of  transmission.  For  a  careful  examination  of  the  question,  see 
Langdell,  Sum.  Cont.  §§  14,  15.  "The  practical  conclusion  seems  to  be  that  every 
prudent  man  who  makes  an  offer  of  any  importance  t>y  letter,  should  expressly  make 
it  conditional  on  his  actual  receipt  of  an  acceptance  within  some  definite  time.  It 
would  be  impossible  to  contend  that  a  man  so  doing  could  be  bound  by  an  acceptance 
which  either  wholly  miscarried  or  arrived  later  than  the  specified  time  "  Pollock, 
Cont.  (5th  ed.)  37.  That  such  an  express  condition  will  be  enforced,  see  Household 
Insurance  Co.  ;;  Grant,  4  Ex.  T).  216,  223,238;  Haas  t.  Myers,  111  111.  421,  427. 
Lewis  V.  Browning,  130  iVIass.  173. 

The  letter  must  be  posted  within  the  time  limited,  if  any,  or  otherwise  within  a 
reasonable  time,  and  before  a  revocation  is  communicated  Stevenson  v  McLean,  5 
Q.  B.  D.  346  ;  Maclay  h.  Harvey,  90  111.  525  ;  Abbott  v.  Shepard,  48  N.  H.  14;  Potts  v. 
Whitehead,  8  C.  E.  (ireeu,  512. 

It  ha.s  been  generally  held  also  that  an  acceptance  by  telegram  of  an  offer  made  by 
letter  or  telegram  takes  effect  from  the  time  of  the  deposit  of  the  acceptance  at  the 
telegraph  office  for  transmission,  at  least  if  the  acceptor  was  expressly  or  impliedly 
authorized  to  use  that  mode  of  communication.  Stevenson  v.  McLean,  5  Q.  B.  D. 
346  ;  Cowan  v  O'Connor,  20  Q.  B.  D.  640 ,  Minnesota  Oil  Co.  v.  Collier  Lead  Co.  4 
Dill.  431 ;  Haas  i>.  Myers,  lU  111.  421,  427  ;  Cobb  r.  Foree,  38  111.  App.  255;  Trevor  v. 
Wood,  36  N.  Y.  307 ;  Perry  v.  Mount  Hope  Iron  Co.  15  R.  I  380. 

Merely  writing  a  letter  or  telegram  of  acceptance  will  not,  however,  complete  a 
contract.  The  acceptance  must  be  put  beyond  the  reach  of  the  acceptor.  Trounstine 
V  Sellers,  35  K.iu   447. 

Nor  will  posting  a  letter  of  acceptance  unless  the  use  of  the  mails  is  expressly  or 
impliedly  authorized  as  a  means  of  communication.  Henthoru  y.  Fraser,  [1892]  2  Ch. 
27  ;  Linn  r.  McLean,  80  Ala.  360. 

Nor  unless  the  letter  of  acceptance  is  properly  stamped  and  addressed.  Blake  v. 
Hamburg,  &c.  Ins.  Co.  67  Tex.  160. 
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policy,  and  hold  A  as  an  insurer  of  his  ship.     And  so  of  any 
other  offer  or  proposition.   ( q) 

Sometimes  a  man  makes  an  offer,  saying  if  there  be  no  answer, 
or  none  by  a  return  mail,  or  by  a  certain  time,  he  shall  consider 
the  offer  accepted.  But  he  has  no  right  to  impose  these  condi- 
tions, and  silence  is  no  acceptance  of  the  offer,  {qq)  ^ 

We  have  supposed  these  letters  to  be  properly  addressed  and 
mailed,  and  to  reach  the  proper  party  at  a  proper  time.  Cases 
undoubtedly  may  occur  where  there  is  delay  and  hinderance,  and 
the  cause  of  this  may  be  the  fault  of  the  proposer,  or  of  the 
acceptor,  or  of  neither.  Such  cases  may  form  exceptions 
to  the  *  principle  above  stated  and  must  be  decided  on  *485 
their  own  facts  and  merits,  and  by  rules  which  are  specially 
adapted  to  them.  But  we  should  state  as  the  general  rule  what 
was  lately  declared  to  be  law  by  the  House  of  Lords  ;  that  if  the 
party  receiving  an  offer  by  letter  puts  his  answer  of  acceptance 
into  the  mail,  this  completes  the  contract,  for  he  has  done  all 
that  he  could  do,  and  is  in  no  way  responsible  for  the  casualties 
of  the  mail  service,  (r) 

(q)  Hutcheson  v.   Blakeman,    3   Met.  (r)  Dunlop  v.   Higgins,  1  H.  L.  Cas. 

(Ky.)  80.  381.     And  see  ante,  p.  *484,  note  1. 

(qq)  Felthouse  u.  Bindley,  31  L.  J.  C. 
204. 

1  But  Lewis  v.  Browning,  130  Mass.  173,  approving  McCuUoch  v  Eagle  Ins.  Co.  1 
Pick.  ^7S,  supra,  decided  that  if  an  offer  is  made  by  letter  in  which  the  oiferer  requests 
an  answer  by  telegraph  "  yes  "  or  "  no,"  without  which  answer  by  a  certain  date  he 
"  shall  conclude  "  "  no,"  the  offer  is  made  dependent  on  an  actual  receipt  of  the  tele- 
gram on  or  before  that  date.  —  K. 

503 


*  489  *  B  0  0  K     III. 

THE   SUBJECT-MATTER  OF  CONTRACTS. 


CHAPTEE   I. 

PRELIMINARY    REMARKS. 

The  subject-matter  of  every  contract  is  something  which  is  to 
be  done,  or  which  is  to  be  omitted.  No  very  precise  or  logical 
division  and  classification  of  these  various  things  is  known  to  the 
common  law.  The  division  stated  and  followed  in  the  Pandects, 
and  referred  to  by  Blackstone,  (a)  is  exact  and  rational.  It  rec- 
ognizes four  species  of  contracts  :  Do  ut  Des ;  Facio  ut  Facias ; 
Facio  ut  Des ;  Do  ut  Facias.  But  this  division  is  not,  in  the  civil 
law,  strictly  followed.  The  whole  subject  of  purchase  and  sale 
(emptio  et  venditio)  is  treated  of  before  this  division  is  intro- 
duced. (&)  Blackstone  says,  "Of  this  kind  (Do  ut  Des)  are  all 
sales  of  goods. "  But  in  fact  it  seems  to  be  confined  to  giving 
a  thing  (not  money)  to  receive  a  thing  in  return. 

It  is  impossible  to  make  much  use  of  this  classification,  in 
exhibiting  the  rules  of  the  common  law  in  relation  to  contracts ; 
and  the  arrangement  of  the  subject-matters  of  contracts  which  we 
have  adopted  is  the  following.     We  shall  treat  of  Contracts, — 

1.  For  the  Purchase  and  Sale  of  Real  Estate. 

2.  For  the  Hiring  of  Real  Estate. 

3.  For  the  Purchase  and  Sale  of  Chattels. 

*490    *4.    For  the   Purchase   and   Sale  of  Chattels  with 
Warranty. 

5.  Of  the  Right  of  Stoppage  in  Transitu. 

6.  For  the  Hiring  of  Chattels. 

7.  Of  Guaranty. 

8.  For  the  Hiring  of  persons. 

(a)  2  Bl.  Com.  444.   See  ante,  p.  *  430,  (6)  Emptio  et  Venditio.    Pandects,  lib. 

note  (n).  18,  tit,  18.     Do  ut  des,  etc.     Pandects,  lib. 

19,  tit.  5,  art.  1,  §  4. 
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9.  For  Service  generally. 

10.  Of  and  in  relation  to  Marriage. 

11.  Of  Bailment. 

12.  Of  Telegraphs. 

13.  Of  Patents. 

14.  Of  Copyrights. 

15.  Of  Trade-marks. 

16.  Of  Shipping. 

17.  Of  Marine  Insurance. 

18.  Of  Fire  Insurance. 

19.  Of  Life  Insurance. 

Before,  however,  considering  these  topics  severally,  a  iew 
words  may  be  said  of  the  remedy  which  the  common  law  affords 
for  injury  sustained  by  a  breach  of  a  contract  to  do  a  specific 
thing. 

Where  the  thing  to  be  done  is  the  payment  of  money,  there,  in 
general,  the  remedy  is  adequate  and  perfect.  But  where  the 
thing  to  be  done  is  anything  else  than  the  payment  of  money, 
there  the  common  law  can  give  only  a  remedy  which  may  be 
entirely  inadequate;  for  it  can  give  only  a  money  remedy.  The 
foundation  of  the  common  law  of  contracts  may  be  said  to  be  the 
giving  of  damages  for  the  breach  of  a  contract.  And  even  where 
the  contract  is  specifically  for  the  payment  of  money,  and  for 
nothing  else,  still  the  law  does  not,  generally,  in  form,  decree  an 
execution  of  the  contract,  but  damages  for  the  breach  of  it.  If 
an  action  be  brought  upon  a  promissory  note,  or  a  covenant,  the 
plaintiff  sets  forth  the  contract  and  the  breach,  and  does  not  pray 
for  an  execution  of  it ;  but  he  sets  forth  also  the  damages  he  has 
sustained,  and  claims  them.  The  action  of  debt  may,  it  is  true, 
be  brought,  not  only  on  a  bond,  but  upon  many  simple  contracts ; 
and  in  this  action  the  payment  of  the  money  due  is  directly 
demanded,  and  such  is  the  judgment  if  the  plaintiff  recovers ;  but 
this  action  is  not  much  used  at  the  present  time,  in  this  country 
at  least,  to  enforce  simple  contracts.  Where  the  contract  is  for 
any  other  thing  than  the  payment  of  money,  the  common  law 
knows  no  other  than  a  money  remedy;  for  it  has  no  power  to 
enforce  the  specific  performance  of  a  contract,  with  the  exception 
only  of  those  money  contracts  for  which  debt  will  lie. 

This  inability  of  the  common  law  was  among  the  earlier  and 
most  potent  causes  which  gave  rise  to  courts  of  equity ;  for 
*  these  courts  have,  both  in  England  and  in  this  country,  *  491 
a  very  complete  jurisdiction  over  this  class  of  cases.     Per- 
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haps  this  apparent  defect  in  the  common  law  may  be  explained, 
by  supposing  that,  originally,  the  action  of  debt  gave  the  power 
of  compelling  performance  in  fact,  in  the  great  majority  of  cases 
which  required  it,  and  that  the  comparative  disuse  of  this  action, 
and  the  coming  into  notice  of  the  great  variety  of  other  cases  in 
which  this  power  was  needed  to  do  justice,  occurred  after  the 
forms  of  the  common  law  had  become  fixed,  and  when  there  was 
a  great  unwillingness  in  the  courts  to  change  or  enlarge  them ; 
and  when  also  another  court  had  grown  up  which  had  full  power 
in  all  such  cases.  However  this  may  be,  this  defect  in  the  com- 
mon law,  which  must  be  felt  more  and  more  sensibly  as  society 
advances  beyond  the  point  at  which  it  is  willing  to  measure  all 
rights  and  wrongs  by  a  money  standard,  is  one  cause,  undoubt- 
edly, of  the  disposition  which  is  manifesting  itself  in  this  country 
to  bring  together  all  common-law  and  all  equity  powers  of  pre- 
venting wrong  and  enforcing  right ;  as  has  been  done,  or  attempted 
to  be  done  in  New  York,  by  their  last  Revised  Code ;  and  as  will, 
we  think,  be  done  in  other  States  of  this  Union,  in  some  form 
and  in  some  measure.  Indeed  the  recent  legislation  of  England, 
by  giving  to  the  Common  Law  courts  a  kind  of  summary  equity 
jurisdiction,  seems  to  seek  the  same  result. 
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PURCHASE  AND  SALE  OF  REAL  PROPERTY. 

Conveyances  of  real  property  are  made  by  deed;  but  simple 
contracts  are  often  made  for  the  purchase  of  real  estate,  and 
the  specific  performance  of  these  contracts  may  be  enforced  in 
equity,  (a)  or  actions  may  be  brought  on  them  at  common  law.  (6) 
Neither  equity  nor  law  will  enforce  such  contract,  if  it  be  founded 
upon  fraud,  (c)  or  gross  misrepresentation,  (c?)  or  upon  an  inten- 
tional concealment  of  an  important  defect  in  or  objection  to  an 
estate ;  (e)  but  a  mere  inadequacy  of  price  —  not  gross,  and  not 
attended  by  circumstances  indicating  fraud  or  oppression  —  is 
not  sufficient  to  avoid  it.  (/ )     And  where  the  land  is  sold  with 


(a)  That  specific  performance  of  con- 
tracts for  the  sale  or  purchase  of  railway 
shares  will  be  enforced  in  equity,  see 
Duncuft  y.  Albrecht,  12  Sim.  189;  Shaw 
V.  Fisher,  12  Jur.  152  ;  Wynne  v.  Price,  13 
id.  295. —  The  idea  formerly  entertained, 
that  a  court  of  equity  might  award  com- 
pensation for  non-performance  of  a  con- 
tract of  sale,  is  now  exploded.  Todd  v. 
Gee,  17  Ves.  273 ;  Sainsburv  v.  Jones,  5 
Myl.  &  C.  1. 

(6)  See  Moses  v.  McFerlan,  2  Burr. 
1011  ;  Farrer  v.  Nightingal,  2  Esp.  639; 
Squire  o.  Tod,  1  Camp.  293.  It  seems, 
that  if  the  subject-matter  of  the  contract 
is  such  that  both  render  and  purchaser 
would  be  reimbursed  by  damages,  a  court 
of  equity  will  decline  to  interfere,  and  will 
leave  a  party  to  his  remedy  at  law.  This 
is  the  case  in  ordinary  agreements  for  the 
sale  of  stock.  Cud  v.  Rutter,  1  P.  Wms. 
570  ,  Nutbrown  v.  Thornton,  10  Ves.  159. 
—  It  has  been  thought,  however,  that  in 
some  cases  a  bill  in  equity  for  specific 
performance  ought  to  be  maintained  in 
such  contracts.  See  2  Story,  Eq.  §§  717, 
724. 

(c)  See  Davis  v.  Symonds,  1  Cox,  407  ; 
Seymour  «.  Delancey,  6  Johns.  Ch.  225; 
Acker  v.  Phoenix,  4  Paige,  305  ;  Nellis  v, 
Clark,  20  Wend.  24 ;  Miller  v.  Chetwood, 
1  Green,  Ch.  199;  Clement  v.  Reid,  9  Sm. 
&  M.  535. 

id)  Cadman  v.  Horner,  18  Ves.  10.    In 


this  case  the  purchaser  was  plaintiff,  and 
was  the  seller's  agent,  and  specific  per- 
formance was  refused,  because  lie  had  rep- 
resented to  the  seller  that  the  houses  had 
been  injured  by  a  flood,  and  would  require 
between  £40  and  £50  to  repair  them, 
whereas  40s.  would  have  repaired  the 
damages  See  also  Lord  Clerment  v  Tas- 
burgh,  1  Jac.  &  W.  112;  Barker  r.  Harri- 
son, 2  CoUyer,  546 ;  Best  v.  Stow,  2  Sandf. 
Ch.  298 ;  Schmidt  v.  Livingston,  3  Edw. 
Ch.  213 ;  Rodman  v.  Zilley,  Saxton,  320  ; 
Brealey  v.  Collins,  Younge,  317. 

(e)  But  general  statements  by  a  seller, 
although  not  the  whole  truth,  will  not 
amount  to  such  misrepresentation  as  to 
avoid  the  contract.  See  Fenton  v.  Browne, 
14  Ves.  144 ;  Lowndes  v.  Lane,  2  Cox,  363. 

(/")  Whitefield  v.  McLeod,  2  Bay,  380, 
Stewart  v.  The  State,  2  Bar.  &  G.  114; 
Knobb  V.  Lindsay,  5  Hamm.  472 ;  Osgood 
V.  Franklin,  2  Johns.  Ch.  1  ;  Coles  v.  Tre- 
cothick,  9  Ves.  (Sumner's  ed.)  234  ;  Wood- 
cock V.  Bennet,  1  Cowen,  733 ;  Minturn  v. 
Seymour,  4  Johns.  Ch.  500;  Birdsong  v, 
Birdsong,  2  Head,  289,  where  inadequacy 
of  consideration  is  said  to  be  only  a  badge 
of  fraud.  But  inadequacy  of  price,  if  gross, 
and  attended  by  circumstances  evincing 
unconscientious  advantage  taken  by  the 
purchaser  of  the  improvidence  and  distress 
of  the  vendor,  will  avoid  the  contract  in 
equity,  although  the  contract  be  executed. 
McKmney   v.    Pinckard,   2    Leigh,    149; 
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such  words  as  "  more  or  less, "  but  with  definite  and  distinct 
boundaries,  equity  will  not  relieve  against  a  considerable  excess 
or  deficiency  of  land  over  the  description,  if  there  be  neither 
fraud  nor  gross  mistake,  (ff) 

It  may  be  well  to  remark  that  a  mere  return  of  the  deed  to  the 
grantor,  even  with  an  indorsement,  "  I  transfer  the  within  deed 
to  (the  grantor)  again, "  will  not  reconvey  a  freehold  estate  which 
has  once  vested  in  the  grantee,  {fg) 

Delivery  is  requisite,  and  if  a  deed  remains  after  execution,  in 
the  possession  and  control  of  the  grantor,  it  takes  no  effect.  It 
may  be  delivered  as  an  escrow,  to  a  third  party  to  be  delivered 
to  the  grantee ;  and  if  to  be  delivered  only  on  certain  terms  and 
conditions,  and  the  depositary  delivers  the  deed  in  disregard  and 
violation  of  the  conditions,  and  the  grantee  refuses  or  is  unable 
to  perform  them,  the  deed  would  be  held  void,  (fh) 

In  all  our  States  a  record  is  required  of  conveyances  of  land, 
and  a  recorded  deed  takes  effect  over  a  prior  deed  unrecorded, 
of  which  the  grantee  had  no  knowledge  or  notice.  But  open  and 
visible  possession  by  the  former  grantee  may  be  notice  to  the 
later  grantee,  {fi)  The  record  is  said  to  be  notice  to  all  the 
world ;  but  this  means  to  all  who  are  interested  in  the  title ;  and 
is  held  not  to  affect  strangers  to  the  title  who  are  put  upon  no 
inquiry  in  relation  to  it.  (/)') 
493  *  Estates  are  frequently  sold  at  auction ;  and  in  that 
case,  the  plans  and  descriptions  should  be  such  as  will  give 
true  information  to  such  persons  as  ordinarily  attend  such  sales ; 
for  if  they  are  deceptive  or  materially  erroneous,  the  purchaser  is 
not  bound  to  take  the  estate  ;(^)  and   if   these  descriptions  are 

Evans  v.  Llewellyn,  2  Bro.  Ch.  1.50.     See  Ves.  292;  Day  v.  Newman,  cited  in  Mort- 

Groves  v.  Perkins,  6  8im.  576;  Sturge  f.  lock  y  BuUer.     See  also  ante  p  *4.36 
bturge,  14,Iur.  159.    And  if  the  inadequacy  (ff)  Noble  v.  Gookins,  99  Mass  231. 

of  price  IS  so  gross  as  to  be  itself  sufficient  (fg)  Linker   v.   Long    64  N.   C    296- 

evidence  ot  fraud,  then  the  contract  will  Parshall  v.  Shirts,  54  Barb   99 
be  void.      See  Rice  v.  Gordon,  U  Beav.  {fh)  Abbott  v.  Alsdorf,  19  Mich.  157. 

265.     But  an  inequahty  of  price,  in  order  In  Fewell  v.  Kessler,  30  Ind,  195  the  deed 

to  amount  to  a  fraud,  must  be  ao  strong  was  executed  and  acknowledged  and  left 

and  manifest  as  to  shock  the  conscience  with  the  justice  of  the  peace  for  the  gran- 

and  confound  the  judgment  of  any  man  tee  ;  and  it  was  held  a  valid  delivery 
ot  common  sense.     Osgood  v.  Franklin,  2  (fi)  Cabeen  v.  Breckenridge  4S  111  91. 

Johns^  Ch.  23  ;  and  see  How  v.  Weldon,  2  ( fj)  Maul  v.  Rider,  59  Penn.  St.  167. 

Ves.  Sen,  516;  Gwynne  v.  Heaton,  1  Bro.  (q)  Dykes  v.  Blake,  4  Biug.  N.  C.  463. 

Ch.  2,  Coles  V  Trecothick,  9  A'es.  246.—  In  this  case,  by  the  particulari  of  sale,  lot 

Although   inadequacy  of  price   is   not  a  13  was  described  as  building  ground,  and 

ground  for  decreeing  an  agreement  to  be  the  adjoining  lot  12  as  a  villa  subject  to 

delivered  up  or  a  sale  rescinded  (unless  liberty  for  the  purchaser  of  lot  1  to  come 

Its  grossness  amounts  to  fraud),  yet  it  may  on  the  premises  to  repair  drains,  &e,,  as 

be  sufficient  for  the  court  to  refuse  to  en-  reserved  in  lot  7.     The  reservation  in  lot 

torce  performance.     Osgood  v.  Franklin,  7  referred  to  a  lease,  which  gave  the  occu- 

2  Johns.   Ch.  23;  Mortlock  v.  BuUer,  10  pier  of  that  and  the  several  adjoining  lots 
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written  or  printed  and  circulated  among  the  buyers,  or  conspicu- 
ously posted  in  sight,  then  they  cannot  be  controlled  by 
verbal  declarations  *  made  by  the  auctioneer  at  the  time  *  494 
of  the  sale,  (h)  And  even  if  it  be  provided  in  the  terms  of 
sale  that  any  error  or  misstatement  in  the  description  shall  not 
avoid  the  sale,  but  be  allowed  for  in  the  price,  such  provision  will 
not  cover  any  misstatement  of  a  substantial  and  important  char- 


composing  a  row  of  houses,  a  carriage-way 
ia  common  in  front  of  the  lots,  and  a  foot- 
way at  the  back,  and  also  a  footway  over 
lot  13.  _  The  particulars  contained  plans 
which  disclosed  the  carriage-way  in  front, 
and  the  footway  at  the  hack  of  the  houses, 
but  not  the  footway  over  lot  13.  But  they 
stated  that  the  lease  of  lot  7  might  be  seen 
at  the  vendor's  office,  and  would  be  pro- 
duced at  the  sale.  The  plaintiff  having 
purchased  lots  12  and  13,  by  one  contract, 
ia  ignorance  of  the  footway  over  lot  13,  it 
was  held,  that  the  misdescription  was  such 
as  to  entitle  him  to  rescind  the  contract  as 
to  both.  See  also  Adams  v.  I,ambert,  2 
Jur.  1078;  Robinson  ii.  Musgrove,  8  C.  & 
P.  469 ;  Taylor  v.  Mortindale,  1  Y.  &  Col. 
Ch.  658 ;  Symons  v.  James,  id.  490 ;  Mar- 
tin V.  Cotter,  3  Jones  L.  506.  "  K  the  de- 
scription be  substantially  true,  and  be  de- 
fective or  inaccurate  in  a  slight  degree 
only,  the  purchaser  will  be  required  to 
perform  the  contract,  if  the  sale  be  fair 
and  the  title  good.     Some  care  and  dili- 

fence  must  be  exacted  of  the  purchaser, 
f  every  nice  and  critical  objection  be  ad- 
missible, and  sufficient  to  defeat  the  sale, 
it  would  greatly  impair  the  efficacy  and 
value  of  public  judicial  sales;  and  there- 
fore, if  the  purchaser  gets  substantially 
the  thing  for  which  he  bargained,  he  may 
generally  be  held  to  abide  by  the  purchase, 
with  the  allowance  of  some  deduction  from 
the  price  by  way  of  compensation  for 
any  small  deficiency  in  the  value,  by  rea- 
son of  the  variation.  2  Kent,  Com.  437; 
King  V.  Bardeau,  6  Johns.  38.  The  estate 
cannot  be  too  minutely  described  in  the 
particulars ;  for  although  it  is  impossible 
that  all  the  particulars  relative  to  the 
quantity,  the  situation,  &c.,  should  be  so 
specifically  laid  down  as  not  to  call  for 
some  allowance  when  the  bargain  comes 
to  be  executed ;  yet  if  a  person,  however 
little  conversant  with  the  actual  situation 
of  his  estate,  will  give  a  description,  he 
must  be  bound  by  that  whether  conver- 
sant of  it  or  not.  See  Judson  v.  Wass,  1 1 
Johns.  525,3  Cranch,  270,  2  Bay,  11" 
Dart,  Vendors  and  Purchasers  (Am.  ed.), 
p.  51,  n  2. 

(kj  Gunnis  v.  Erhart,  I   H.  Bl.  289; 


Bradshaw  w.  Bennett,  5  C.  &  P.  48 ;  Can- 
non V.  Mitchell,  2  Desaus.  320 ;  Shelton  v. 
Livius,  2  Cr.  &  J.  411 ;  Powell  u.  Edmunds, 
12  East,  6 ;  Ogilvie  v.  Foljambie,  3  Meriv. 
53;  Rich  v.  Jackson,  4  Bro.  Ch.  514; 
Wright  V.  Deckline,  Pet.  C.  C.  199;  Ran- 
kin V.  Matthews,  7  Ired.  L.  286.  And  it 
makes  no  difference  that  tlie  question 
arises  on  a  sub-sale  of  the  same  premises 
by  the  purchaser.  Shelton  v.  Livius,  2 
Cr.  &  J.  411 .  The  rule  applies  in  favor  of 
the  seller  as  well  as  the  purchaser.  Powell 
V.  Edmunds,  1 2  East,  6.  The  case  of  Jones 
V.  Edney,  3  Camp.  285,  is  not  at  variance 
with  the  rule  stated  in  the  text.  That 
was  a  case  of  a  sale  at  auction  of  the  lease 
of  a  public-house.  The  house  was  de- 
scribed in  the  conditions  of  sale  as  "  a  free 
public-house;"  but  the  lease  under  which 
it  was  held  contained  in  fact  a  proviso  that 
the  lessee  and  his  assigns  should  take  all 
their  beer  from  a  particular  brewery.  At 
the  sale,  the  auctioneer  read  over  the  whole 
lease  in  the  hearing  of  the  bidders,  and 
when  he  came  to  the  proviso,  being  asked 
how  the  house  could  be  called  "  a  free 
public-house,"  he  answered,  "That  clause 
has  been  done  away  with.  There  has  been 
a  trial  upon  it  before  Lord  ElUnborough, 
who  has  decided  it  to  be  bad.  I  warrant 
it  as  a  free  public-house,  and  sell  it  as  such." 
The  plaintiff  bid  off  the  house  and  paid  a 
deposit,  but  afterwards  finding  that  the 
clause  might  still  be  enforced,  he  brought 
this  action  to  recover  the  deposit  back. 
It  was  held,  that  he  was  entitled  to  recover. 
Lord  Ellenborough  said;  "In  the  condi- 
tions of  sale  this  is  stated  to  be  a  '  free 
public-house.'  Had  the  auctioneer  after- 
wards verbally  contradicted  this,  I  should 
have  paid  very  little  attention  to  what  lie 
said  tiom  his  pulpit.  Men  cannot  tell 
what  contracts  they  enter  into  if  the  writ- 
ten conditions  of  sale  are  to  be  controlled 
by  the  babble  of  the  auction-room.  But 
here  the  auctioneer  at  the  time  of  the  sale 
declared  that  he  warranted  and  sold  this 
as  a  free  public-house.  Under  these  cir- 
cumstances a  bidder  was  not  bound  to 
attend  to  the  clauses  of  the  lease,  or  to 
consider  their  legal  operation." 
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acter ;  but  the  purchaser  may,  on  that  ground,  rescind  the  sale  ;  (i) 
as,  if  an  auctioneer  sells  lot  A  to  one  who,  in  good  faith  and  with- 
out fault  supposes  he  is  buying  lot  B,  there  is  no  sale,  and  no 
contract  between  the  parties  for  want  of  agreement  of  minds,  (j) 
And  if  the  error  be  wholly  unintentional,  but  such  that  the 
amount  of  compensation  to  be  allowed  therefor  cannot  be  exactly 
calculated,  the  contract  may  be  rescinded,  (k)     Wherever 

*  495  *  there  is  any  material  mistake,  and  no  such  provision  re- 

specting it,  the  vendor  cannot  offer  a  pro  tanto  allowance, 
and  enforce  the  sale  against  the  purchaser.  And  these  principles 
would  hold  in  the  case  of  a  sale  not  at  auction,  so  far  as  they 
were  applicable,  (l) 

If  an  estate  be  sold  in  separate  lots,  and  one  person  buy  many 
lots,  there  is,  by  the  later  adjudications  and  the  better  reasons, 
a  distinct  contract  for  each  lot.  (m)  But  where  the  contract  is 
written  and  signed  for  the  purchase  of  several  lots  at  one  aggre- 
gate price,  it  is  one  contract ;  and  this  is  so  where  this  contract 
was  subsequent  to  a  sale  of  the  same  lots  severally  and  at  several 
prices  to  the  same  purchaser,  (n)  And  if  a  vendor  sell  an  estate 
as  one  lot,  and  has  title  to  a  part,  but  not  to  the  whole,  he  can- 
not enforce  the  sale ;  (o)  but  if  he  sells  in  several  wholly  inde- 
pendent lots,  it  would  seem  reasonable  that  he  should  enforce 
it  as  to  those  to  which  he  could  make  title,  as  held  by  Lord 

{(■)  Duke  of  Norfolk  u.  Worthy,  1  Camp,  the  purchase,  and  before  action  brought 

337  ;   Stewart   v.   Alliston,    1    Meriv.  26 ;  by  the  vendee,  the  vendor  procured  a  lease 

Robinson  v.  JVIusgrove,  2  Mood.  &  R.  92 ;  of  the  yard  for  the  term  to  the  vendee. 

Leach  v.  Mullett,3C.  &  P.  115,  and  offered  it  to  him.    See  also  Mills  v. 

(/)  Sheldon  v.  Capron,  3  R.  L  171.  Oddv,  2  C.  M.  &  R.  103. 

(k)  Dobell  V.  Hutchinson,  3  A.   &  E.  (/)  Hibbert  u.  Shee,  1  Camp.  113;  Rob- 

355.     This  was  a  sale  of  a  leasehold  inter-  inson  m.  Muagrove,  2  Mo.  &  Rob.  92. 
est  of  lands,  described  in  the  particulars  (m)  This  was  expressly  held  in  Emer- 

as  held  for  a  term  of  twenty-three  years,  son  v.  Heelis,  2  Taunt.  38.     See  also  James 

at  a  rent  of  ^55,  and  as  comprising  a  yard.  v.   Shore,   1    Stark.   426.     The    contracts 

One  of  the  conditions  was,  tliat  if  any  mis-  are  separate,  both   in  law  and  fact.  Id. 

take  should  be  made  in  the  description  of  Roots  v.  Lord   Dormer,  4  B.  &  Ad.  77 

the  property,  or  any  other  error  whatever  Baldey  v.  Parker,  2  B.  &  C.  44,  Best,  J. , 

should   appear   in  the  particulars  of  the  Seaton  v.  Booth,  4  A.  &  E.  528 ;  Gibson 

estate,  such  mistake  or  error  should  not  v.  Spurrier,  Peake,  Ad.  Gas.  49 ;  Dykes  v. 

annul  or  vitiate  the  sale,  but  a  compensar  Blake,  4  Bing.  N.  C.  463.     But  see  Van 

tion  should  be  made,  to  be  settled  by  arbi-  Eps  v.  Schenectady,  12  Johns.  436 ;  Stod- 

tration.     The  yard  was  not,  in  fact,  com-  dart   v.  Smith,  5    Binn.  355 ;    Waters  v. 

prehended   in   the   property  held  for  the  Travis,  9  Johns.  450. 
terra  of  £55,  but  was  held  by  the  vendor  [n)  Dykes  v.  Blake,  4  Bing.  N.  C.  463. 

from  year  to  year,  at  an  additional  rent.  See   Chambers   v.  Griffiths,  1    Esp.   150; 

It  was  essential  to  the  enjoyment  of  the  Drewe  v.  Hanson,  6  Ves.  675 ;   Hepburn  v. 

property  leased  for  the  twenty-three  years.  Auld,  5  Cranch,  262  ;  Osborne  v.  Bremar, 

It  did  not  appear  that  the  vendor  knew  1   Desaus.  486 ;  Cassamajor  v.  Strode,  2 

of  the  defect.     The  court  held  that  this  Myl.  &  K.  706 ;  Lewin   v.  Guest,  1  Russ. 

defect  avoided  the  sale,  and  was   not  a  325;  Harwood  v.  Bland,  Flan.  &  K.  540. 
mistake  to  be  compensated  for  under  the  (o)  2  Story,  Eq.  §  778 ;   Reed  ;'.  Noe,  9 

above  condition;  although  after  the  day  Yerg.  283;   Dalby  v.  Pullen,  3  Sim.   29; 

named  in  the  conditions  for  completing  Bates  v.  Delavan,  5  Paige,  300 ;  Johnson 
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Brougham ;  (p)  but  we  should  not  consider  the  lots  as  wholly 
independent,  if  in  point  of  fact  the  buying  of  them  all  was,  for 
any  reason,  a  part  of  the  inducement  or  motive  of  the  buyer  for 
making  the  purchase. 

There  has  been  much  question  whether  a  sale  at  auction 
might  be  avoided  by  the  purchaser,  because  by-bidders  or  puffers 
were  employed  by  the  owner  or  auctioneer.  The  proper 
*  way  is  undoubtedly  to  give  notice  of  such  a  thing  at  the  *  496 
sale ;  but  the  weight  of  authority  in  this  country,  as  well 
as  that  of  some  cases  in  England,  seems  to  be  in  favor  of  permit- 
ting an  owner,  without  notice,  to  employ  a  person  to  bid  for  him, 
if  he  does  this  with  no  other  purpose  than  to  prevent  a  sacrifice  of 
the  property  under  a  given  price,  (g)  In  a  recent  interesting 
English  case,  it  was  held,  that  a  sale  at  auction  "  without  reserve  " 
means,  that  there  shall  be  no  bid  by  or  for  the  vendor  at  the  auc- 
tion, and  that  the  property  shall  be  sold  to  the  highest  bidder, 
whether  the  sum  offered  be  equivalent  to  its  value  or  not.  And 
that  the  highest  hond  fide  bidder  may  sue  the  auctioneer  if  he 
knocks  down  the  hammer  at  a  subsequent  and  higher  bidding  of 
or  for  the  owner ;  and  this  whether  the  auctioneer  was  or  was 
not  privy  to  such  bid.  (r)  It  might  be  inferred  from  the  lan- 
guage by  some  of  the  judges  in  this  case,  that  by-bidding  was  not 
unlawful  in  cases  of  ordinary  sale  by  auction,  but  would  be  made 
so  if  such  phrases  in  the  advertisement  as  "  without  reserve, "  "  to 
the  highest  bidder,"  or  any  equivalent  phrases,  were  used.     It 

V.  Johnson,  3  B.  &  P.  162 ;  Parham  v.  Ran-  Bell,  L.  R.  1  Ch.  10 ;  Dart,  Vendors  and 

dolph    4   How.  (Miss.)  435.     But   if  the  Purchasers, p.  89.     Confra,  Towle  i-.  Leav- 

part  to  which  the  seUer  has  title  was  the  itt,  3    Foster    (N.   H.),  360;    Penuock's 

purchaser's  principal  object,  or  equally  his  Appeal,  14  Pa.  St.  446 ;  Stames  v.  Shore, 

obiect  with   the  other  part,  and  is  itself  16  Pa.  St.  200;  Darst  v.  Thomas,  87  111. 

an  independent  subject,  and  not  likely  to  222;   Peck  v.  List,  23  W.   Va.  338.     In 

be  injured  by  being  separated  from  the  Veazie  o.  Wilhams,  m  8  How.  134    the 

other  part,  equity  will  compel  the  pur-  Supreme  Court  seems  to  hold,  that  if  the 

chaser  to  take  it  at  a  proportionate  price,  bids  were  intended  to  enhance  the  price. 

See  McQuin  v.  Farquhar,  11  Ves.  467;  and  did  so,  the  buyer  should  have  rehef 

Bowyer  w.  Bright,  13  Price,  698;  Buck  w.  in  equity.     See,  as  to  bids  by  puffers  at 

McCaughtry,  5   Monr.  230;    Simpson   v.  auction,  McDowell  c,.  Simms,  6  wed.  Iq. 

Hawkins,  1  Dana,  305 ;  CoUard  i;.  Groom,  278,  and   Tomhnson  v.  Savage    id.  430: 

2  J  J  Marsh  488  also,  Doolubdass  v.  RamloU,  3  E.  L.  &  i/. 

\p)  Cassamajor  v.  Strode,  2  Myl.  &  K.  39,  and  Flint  «.  Woodin    13  E.  L.  &  E. 

706  278;  s.  c.  9  Hare,  618.     Where  property 

iq)  This  right,  provided  there  exists  no  was  advertised  for  sale  "to  the  highest 

actuail  intention  to  defraud,  is  recognized  bidder  "a  written  F0P°f  «f.  ,  ^^  ,^"'5; 

by  many  recent  authorities.     See  Latham  dred  dollars  more  than  the  highest  bid 

«.  Morrow,  6  B.  Mon.  630;  National  Fire  without  naming  any  sum,  was  not  consid- 

Ins.  Co.  «.  Loomis.  11  Paige,  431 ;  Bowles  ered  valid     Webster  /•/>^f  J^'  "   i"' 

V.  Round,  5  Ves.  Jr.  508,  n.  (b)  (Sumner's  154      See  Davis  "■  P^'.^^Y'i  F   I  F  295' 
ed.);  Criwder  v.  Austin,  3  Blng.  368;         (r)  barlow  i;.  Harr^onE.  &  K  295. 

Veazie  v.  WiUiams,  3  Story,  622;  Thor-  But  see  Mamprice  v.  Westley,  6  B.  &  b. 

nett  V.  Haines,  15  M.  &  W.  371 ;  Wheeler  420. 
V.  Collier,  Mood.  &  M.  123;  Mortimer  u. 
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must  be  often  difficult,  however,  to  draw  the  line  between  an  hon- 
est procedure  of  this  sort  and  a  fraudulent  design.  It  is  certain, 
that  any  unfair  conduct  on  the  part  of  the  purchaser  in  regard  to 
his  purchase,  prevents  his  acquiring  any  title  to  the  goods,  (s)  ^ 
But  an  agreement  among  many,  that  one  should  bid  for  all, 
will  not  necessarily  avoid  the  sale,  (t) 

At  an  auction  the  contract  of  sale  is  not  completed  until 

*  497    the   *  auctioneer  knocks   the   property   down   to   the  pur- 

chaser; for  he  is  the  agent  of  the  vendor,  and  this  is  his 
assent  to  the  offer  of  the  purchaser,  and  until  such  assent  be 
given  the  offer  may  be  withdrawn,  (u)  But  an  auctioneer  has 
no  authority  to  rescind  the  sale  for  either  party,  without  specific 
orders,  although  the  purchase-money  be  not  yet  paid,  (v)  ^ 

If  an  auctioneer  does  not  disclose  the  name  of  the  owner  of  the 
property  which  he  sells,  he  is  himself  liable  to  an  action  by  the 
buyer  for  the  completion  of  the  contract,  (w)  And  it  would  be 
so  if  he  sold  or  warranted  without  authority,  (x)  If  he  has  the 
authority  of  the  owner  to  warrant,  and  does  so,  disclosing  the 
name  of  the  owner,  he  is  himself  exonerated  from  the  warranty, 
and  the  owner  is  liable  upon  it.  (y)  And  he  has  such  special 
property  in  the  goods  that  he  may  bring  an  action  for  the  price, 
even  if  the  goods  be  sold  in  the  house  of  the  owner,  and  were 
known  to  be  his.  (z)     But  the  buyer  may  set  off  a  debt  due  to 

(s)  Fuller  v.  Abrahams,  6  J.  B.  Moore,  120  ;  Franklyn  v.  Lamond,  4  C.  B.  637  ; 

316;  a.  c.  3  Br.  &  B.  116;  Smith  v.  Green-  Mills  v.  Hunt,  20   Wend.   431 ;   Jones  i;. 

lee,  2  Dev.  L.  126.  Littledale,  6  A.  &  E.  486. 

(0  Fire  Ins.  Co.  v.  Loomis,  11   Paige,  (x)  Sngden,    Law    of    Vendors   (lOth 

431 ;  Switzer  u.  Skiles,  3  Gilman,  529.  ed.),  vol.  1,  p.  70;  Jones  v.  Dyke,  id.  vol. 

(u)  Payne  V.  Cave,  3  T.  R.  148;  Rout-  3   app.    8;    Gaby   v.    Driver,   2   Y.    &   J. 

ledge  V.  Grant,  4  Bing.  653.     If  the  bid  is  549. 

retracted,   the    retraction    must    be    loud  (y)  An  auctioneer  in  such  case  is  like 

enough   to   be  heard   by  the  auctioneer,  any  other  agent,  and  unless  he  acts  beyond 

otherwise  it  amounts  to  nothing.     Jones  v.  his  authority,  binds  his  principal,  but  not 

Nanney,  McClel.  39;  s.  0.  13  Price,  103.  himself. 

{v)  Boinest  v.  Leicnez,  2  Rich.  L.  464.  (z)   Williams  v.    Millingtou,  1   H.   Bl. 

(to)  Hanson  v.  Roberdeau,  Peake,  Cas.  81  ;  Coppin  c.  Walker,  7  Taunt.  237.   But 

1  That  when  a  sale  is  to  be  "  without  reserve,"  the  secret  employment  by  the  seller 
of  by-bidders  renders  the  sale  voidable  by  the  burer,  see  Curtis  v.  AspinwaU,  114 
Mass.  187.     See  also  cases  cited  in  note  g.,  p.  *496,  ante.  —  K. 

2  An  auctioneer's  advertisement  to  sell  a  certain  article  by  auction  does  not  amount 
to  a  contract  to  put  up  the  article  with  any  one  attending  the  sale  ;  and  a  withdrawal 
of  such  article  is  not  a  breach  of  contract,  Harris  v.  Nickerson,  L.  R.  8  Q.  B.  286. 
See  Spencer  v.  Harding,  L.  R.  5  C.  P.  561.  An  auctioneer  cannot  buy  in  for  any  one 
property  sold  by  him  at  auction.  Hood  v.  Adams,  128  .Mass,  207 ;  Brock  r.  Rice,  27 
Gratt.  812.  If  an  auctioneer  delivers  goods  to  the  wrong  party,  he  is  liable  Woolfe 
V.  Home,  2  Q.  B.  D.  355 ;  Barker  r.  Furlong,  [1891]  2  Ch,  172.  If  the  terms  of  sale 
require  cash  payment,  an  auctioneer  has  no  right  to  receive  in  payment  a  check  on  a 
bank  where  the  buyer  has  no  funds.  Broughton  v.  Sillaway,  114  Mass.  71.  An 
auctioneer  can  deduct  his  commissions  and  expenses  out  of  the  proceeds  of  the  sale. 
Dowler's  Succession,  29  La.  An.  437.  —  K. 
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him  from  the  owner,  (a)  And  if  the  auctioneer  sell  the  property 
of  A  as  the  property  of  B,  and  the  buyer  pay  the  price  to  B, 
the  auctioneer  cannot  recover  it  of  the  buyer,  (b)  It  is  said,  that 
after  the  sale  is  finished  the  auctioneer  is  no  longer  the  agent  of 
the  owner,  and  a  payment  to  him  of  the  price  is  not  a  pay- 
ment to  the  owner,  (c)  But  where  the  auctioneer,  *  by  *  498 
usage,  or  on  other  evidence,  can  be  shown  to  have  authority 
to  receive  the  money,  such  payment  must  discharge  the  buyer,  (d) 
It  is  the  duty  of  the  auctioneer  to  obtain  the  best  price  he  fairly 
can  to  comply  with  his  instructions,  unless  they  would  operate 
as  a  fraud ;  to  pursue  the  accustomed  course  of  business,  and  to 
possess  a  competent  degree  of  skill;  and  if  he  fail  in  either  of 
these  particulars,  and  damage  ensues  to  the  owner,  he  is  respon- 
sible therefor,  (e) 

In  the  preceding  remarks  we  have  given  the  rules  of  law  appli- 
cable to  auction  sales  of  personal  as  well  as  of  real  property. 
They  are  the  same  in  both  cases,  except  so  far  as  they  are  neces- 
sarily distinguished  by  the  nature  of  the  property  sold. 

where  the  person  employing  the  auction-  (c)  Sykesw.  Giles,  5  M.  &  W.  645. 

eer  to  sell  has  no  right  so  to  do,  the  auc-  (d)  See  Capel  v.  Thornton,  3  C.  &  P. 

tioneer  has  no  claim  upon  the  property  352  ;  Bunney  v.  Poyntz,  4  B.  &  Ad.   568. 

against  the  rightful  owner,  and  the  pur-  The  case  of   Sykes  v.  Giles,  above  cited, 

chaser  may  refuse  to  pay  the  auctioneer,  does  not  impugn  this  rule,  but  turned  upon 

Dickenson   v.    Naule,  1   Nev.  &  M.  721.  the  special  conditions  of  the  sale. 

See  ante,  p.  *  132.  («)  See  Guerreiro  v.  Peile,  3  B.  &  Aid. 

C'onnin  D.  Craig,  7  Taunt.  243.  616;    BexweU  v.    Christie,    Cowp.    395; 


(a) 
(6) 


Coppin  !).  Walker,  7  Taunt.  237.  Russell  v.  Palmer,  2  Wils.  325. 
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*499  *CHAPTEE  III. 

HIEING   OF   REAL    PROPERTY. 

Sect.  I.  —  Of  the,  Lease. 

The  hiring  of  real  property  is  usually  eiTected  by  means  of  a 
lease,  which  is  a  contract,  whereby  one  party  ■ — the  tenant — has 
the  possession  and  profits  of  the  land,  and  the  other  party  —  the 
landlord  —  reserves  a  rent,  which  the  tenant  pays  him  by  way  of 
compensation. 

It  is  frequently  a  question  whether  an  instrument  is  a  lease  at 
once,  or  only  an  agreement  to  make  a  lease  hereafter ;  and,  if  it 
be  a  lease,  when  by  its  terms  it  is  to  begin,  and  when  to  end ; 
and  whether  the  tenancy  is  for  years,  or  from  year  to  year,  or  at 
will,  or  upon  sufferance.  But  these  questions  are  properly  ques- 
tions of  construction,  and  so  far  as  they  come  within  the  scope  of 
this  work  will  be  considered  hereafter,  when  we  treat  of  Construc- 
tion, and  of  the  Statute  of  Frauds,  in  our  Second  Volume. 

If  a  party  accepts  a  lease  and  occupies  the  premises  without 
signing  the  lease,  he  is  nevertheless  liable  for  the  rent,  (aa) 

Any  general  description  will  suffice  to  pass  the  demised  prem- 
ises, if  it  be  capable  of  distinct  ascertainment  and  identification. 
And  certain  words,  usually  employed,  as  house,  farm,  land,  and 
the  like,  have,  if  necessary,  a  very  wide  meaning.  («)^  And 
where  such  general  and  comprehensive  terms  are  employed,  all 
things  usually  comprehended  within  the  meaning  thereof  will 
pass,  unless  the  circumstances  of  the  case  show  very  clearly  that 
the    intention  of    the    parties  was    otherwise.  (6)  ^     And    inaccu- 

(aa)  Trapnall    v.    Merrick,    21     Ark.  r.  Wetherhead,  Cro.  C.   17;  Gennings  w, 

503.  Lake,  id.  168  ;  Kerslake  y.  White,  2  Stark, 

(a)  Shep.  Toucli,  90-92.  508  ;   Ongley  ...   Chambers,   1  Bing.  483, 

(fi)  Doe  y.  Burt,  1  T.   R.  701  ;  Bryan  496. 

^  If  the  tract  is  shown  with  reasonable  certainty,  it  will  pass,  though  the  descrip- 
tion is  erroneous  in  some  respects.     McLoughlin  v.  Bishop,  35  N.  J.  L.  512.  —  K, 

2  The  grant  of  thing  carries  incident.  Riddle  v.  Littlefleld,  53  N.   H.  503  ;  as  the 

lease  of  a  ground  floor  carries  the  right  to  have  windows  overlooking  the  lessor's  yard 

unobstructed,  Doyle  v.  Lord,  64  N.  Y.  432  ;  of  a  "  building  "  includes  land  under  the 

eaves,  if  belonging  to  the  lessor ;  and  the  erection   by  him  of  a  wall  is  an  eviction, 
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racies  as  to  qualities,  names,  amounts,  etc. ,  will  be  rejected    if 
there  is  enough  to  make  the  purposes  and  intentions  of  the 
*  parties  certain,  (c)     So  the  granting  for  hire  of  a  thing    *  500 
to  be  used,  carries  with  it  all  proper  appurtenances  and 
accompaniments  which  are  needed  for  the  proper  use  and  enioy- 
ment  of  the  thing,  (d) 


SECTION  II. 

OF    THE    GENERAL    LIABILITIES    OF    THE    LESSOR. 

There  is  an  implied  covenant  on  the  part  of  the  lessor  to  put 
the  lessee  into  possession,  i  and  that  he  shall  quietly  enjoy,  (ef 
But  unless  the  demise  be  under  seal  there  is  no  implied  covenant 
for  good  title,  but  only  for  quiet  enjoyment.  (/)     And  an  inter- 

(c)  Miller  v.    Travers,  1    M.  &  Scott,  Touch.   165;  Nokes' case,  4  Eep.  80  b  — 

342,  351  ;   Blague  v.  Gold,   Cro.  C.  473  ;  Assumpsit  lies  against  a  landlord  on  his 

Mason  i;.  Chambers,  Cro.  J.  34  ;  Wrotes-  implied  promise  to  give  possession.     Coe 

ley  K.  Adams,  Plowd.  187,  191  ;  Windham  v.    Clay,   3   Mo.    &   P.   57    5  Bing    440 

V.    Windham,  Dyer,   376  b ;    Goodtitle   v.  Hughes  v.  Hood,  50  Mo.  350.     And  in  the 

Southern,  1  M.  &  Sel.  299 ;  Doe  v.  Gallo-  absence  of  anv  proof  to  the  contrary,  the 

way,  5  B.  &  Ad.  43  ;  Pim  v.  Currell,  6  M.  tenancy  under   a  written   agreement   be- 

&  W.  234,  269.  gins  from  the  day  on  which   the   agree- 

{d]  Shep.  Touch.  89;   Morris  v.  Edg-  ment   professes   to   have    been   e.xecnted. 

mgton,   3    Taunt.    24,   31;     Kooystra  v.  Bishop  w.  Wraith,  26  E.  L.  &  E.  568 ;  Hale 

Lucas,  5  B.  &  Aid.  830;  Harding  v.  Wil-  ;;.  City  of  London,  &c.  Co.  2  B.  &  S.  737  • 

son,  2  B.  &  C.  96.  Steel  «.  Frick,  56  Pa.  172. 

(e)  Line   v.  Stephenson,  4  Bing.  N.  C.  ( f)  Bandy  v.  Cartwright,  20  E.  L.  & 

678,  5  id.  183 ;  Holden  v.  Taylor,  Hob.  12  ;  E.  374 ;  s.  c.  8  Exch.  913. 
Hacket   v.   Glover,   10   Mod.   142 ;    Shep. 

Sherman  v.  Williams,  113  Mass.  481 ;  of  "  machinery"  includes  a  "blast"  on  leased 
premises,  Thropp  v.  Field,  11  C.  E.  Green,  82;  but  "adjoining  buildings"  will  not 
pass  unless  particularly  described,  Ogden  v.  Jennings,  62  N.  Y.  526  ;  nor  will  a  lease 
of  a  single  room  give  the  exclusive  right  to  the  outer  wall,  Pevey  v.  Skinner,  116 
Mass.  129.  — K. 

1  This  is  the  law  in  England  and  in  a  few  States  in  this  country  ;  see  note  (e).  But 
generally  in  this  country,  though  the  landlord  impliedly  covenants  that  he  has  good 
title  to  lease  for  the  term  demised,  and  that  the  tenant  shall  quietly  enjoy  the  prem- 
ises, Stott  V.  Rutherford,  92  U.  S.  107 ;  Harms  v.  McCormick,  132  111.  104 ;  Ware  v. 
Lithgow,  71  Me.  62  ;  Lanigan  v.  Kille,  97  Pa.  120,  yet  he  is  not  liable  for  the  wrong- 
ful acts  of  a  stranger  in  withholding  possession,  Gazzolo  v.  Chambers,  73  111  75 ;  J^ield 
V.  Herrick,  101  lil.  110;  Sigmund  v.  Howard  Bank,  29  Md.  324;  Pendergast  v. 
Young,  21  N.  H.  234,  236;  Gardner  u.  Keteltas,  3  Hill,  330;  Cozens  u.  Stevenson,  5 
S.  &  R.  421,  424. 

2  Mack  V.  Patchin,  42  N.  Y.  167.  See  Milliken  v.  Thorndike,  103  Mass.  382. 
Such  an  implied  covenant  means  that  the  lessee  shall  not  be  disturbed  rightfully  in 
his  possession.  Underwood  v.  Birchard,  47  Vt.  305.  Where  an  express  covenant  was 
for  quiet  enjoyment  free  from  disturbance  by  the  "  lessor,  his  successors,  or  assigns," 
no  further  covenant  as  to  enjoyment  will  be  implied.  Burr  v.  Stenton,  42  N.  Y.  462. 
If  the  lessor's  covenant  applies  to  acts  of  "  himself  and  his  heirs  and  all  others  claim- 
ing under  him,"  the  lessor  will  not  be  liable  for  a  disturbance  by  the  paramount  title. 
Dennett  v,  Atherton,  L.  R.  7  Q.  B.  316,  If  ousted  by  a  stranger,  the  tenant's  only 
remedy  is  against  such  stranger.     Moore  v.  Weber,  71  Pa.  429.  —  K. 
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ruption  by  a  landlord  of  his  tenant's  occupation  without  evict- 
ing him,  has  been  held  not  to  suspend  the  rent,  in  whole  or  in 
part.  (^  He  is  not  bound  to  renew,  without  express  covenant,  (^) 
nor  are  such  covenants  favored,  if  they  tend  to  perpetuity,  (A)  i 
but  where  they  are  definite  and  reasonable  the  law  sustains 
them,  (i)  A  covenant  to  "  renew  under  the  same  covenants, " 
is  satisfied  by  a  renewal  which  omits  the  covenant  to  renew.  (J) 
But  a  covenant  to  re7iew  implies  a  renewal  for  the  same  term  and 
rent,  and,  probably,  on  the  same  conditions  as  before,  except  only 
the  covenant  to  renew ;  and  if  it  be  "  to  renew  on  such  terms  as 
may  be  agreed  upon, "  this  is  void  for  uncertainty,  (k)  If  there 
be  a  covenant  to  renew  at  the  election  of  the  lessee,  he  must 
make  that  election  before  the  lease  terminates ;  (kk)  and  a  mere 
continuance  in  possession  will  not  operate  as  an  election  to 
renew,  (kl) 

*  501        *  A  landlord    is  under  no  implied    legal    obligation    to 

repair,  and  it  seems  to  be  law  on  the  weight  of  authority, 
that  the  uninhabitableness  of  a  house  is  not  a  good  defence  to  an 
action  for  rent,  (l)  ^    And  if  he  expressly  covenanted  to  repair,  the 

Iff)  Fuller  V.    Ruby,    10   Gray,   285 ;  (/)  Arden  v.  Pullen,  10  M.  &  W.  321  ; 

Bartlett  v.   Farrington,   120   Mass.   284;  Hart  k.  Windsor,  12  id.  68  ;  Izon  v.  Gor- 

Walker  v.  Shoemaker,  4  Hud,  579.  ton,  5   Bing.   N.   C.  501  ;    Gott  f.  Gandy, 

ig]  Lee  v.  Vernon,  7  Bro.   P.  C.  432;  22  E.  L.  &  E.   173;  Moffatt  v.  Smith,  4 

Robertson  v.  St.  John,  2  Bro.  Ch.  140.  Comst.   126  ;    Banks   r.  White,  1    Sneed, 

(h)  Baynham  v.  Guy's  Hospital,  3  Ves.  613  ;  Howard   v.  Doolittle,  3  Buer,  464 ; 

295;  Attorney-General  t/.  Brooke,  18  id.  Clenes  u.  Willoughbv,  7  Hill  (N.  Y.),  83; 

319,326.  Estep  c-.  Estep,   22   Ind.   114;  Robbins  v. 

{i)  Furnival  y.  Crew,  3  Atk.  83 ;  Cooke  Mount,  4  Kob.  S.W  ;    Royce   i'.   Guggen- 

V.  Booth,  Cowp.  819;   Willan  v.   Willan,  heim,  106  :\Iass.   201  ;  Coe  u.  Vogdes,  71 

16  Ves.  72,  84;  Sadlier  v.  Biggs,  27  E.  L.  Pa.  383.      But  see  Bissell  r.  Lldvd,   100 

&  E.  74.  HI.   214.      But  where  a  house  had   been 

ij)  Carr    v.   Ellison,    20    Wend.    178.  used  as  a  house  of  ill-fame,  and  this  was 

See  also  Abeel  v.  Radcliff,  13  Johns.  297  ;  concealed  by  the  lessor  and  unknown  to 

Brand  )i.  Frumveller,  32   Mich.  215.     But  the  lessee,  it  was  held  to  be  a  defence  or 

see  contra,  Bridges  v.  Hitchcock,  1    Bro.  a   counter-claim   to    an   action    for  rent. 

F-  C.  522.  Staples    c.    Anderson,   3   Rob.   327.     See 

{k)   Rutgers  u.    Hunter,   6  Johns.  Ch.  post,    ch.    on   Warranty,  p.  «574,   u.    {d). 

215  ;    Whitlock  v.  Duffield,  1   Hoff.   Ch.  The  casps  o.H/ra,  as  Collins  ...Barrow,    1 

110;  Tracy  v.  Albany  Exch.  Co.  3  Seld.  Mo.  &  Rob.   112;  Edwards  v.  Ethering- 

472;  Pray  I'.  Clark,  113  Mass.  283;  West-  ton,    7    Dow.    &    R.    117;     Salisbury    v. 

ern,  &c.  Co.  v.  Lansing,  49  N.  Y.  499.  Marshall,   4   C.   &   P.   65,  seemed  to  be 

{kk)  Renoudu.  Daskam,  34  Conn.  512.  overruled. 

(H)  Falley  v.  Giles,  29  Ind.  114  ;  Brad- 
ford V.  Patten,  108  Mass.  153. 

1  Cunningham  v  Pattee,  99  Mass.  248.  "  To  renew  and  to  continue  to  renew  "  is 
a  perpetual  covenant.  Page  v.  Esty,  54  Me.  319 ;  which  equity  will  enforce.  Banks  v. 
Haskie,  45  Md.  207.  See  Boyle  v.  Peabody  Heights  Co.  46  Md.  623;  Blackmore  v. 
Boardman,  28  Mo.  420.  —  K. 

2  This  rule  applies  to  a  shop  or  store,  Lucas  v.  Coulter,  104  Ind.  81  ;  Libbey  v. 
Tolford,  48  Me.  316;  or  warehouse,  Mancliester  Warehouse  Co,  v.  Carr,  5  C.  P.  D. 
507.  So  in  letting  land  there  is  no  covenant  implied  that  noxious  plants  are  not 
growing  upon  it.  Erskine  v.  Adeane,  L.  R.  8  Ch.  756.  But  in  case  of  a  furnished 
house  the  law  is  generally  otherwise.     See  post,  *  589,  note  1 
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tenant  cannot  quit  and  discharge  himself  of  the  rent  because  the 
repairs  are  not  made,  unless  there  is  a  provision  to  that  effect,  (m) 
And  if  a  landlord  is  bound  by  custom  or  by  express  agreement 
to  repair,  this  obligation,  and  the  obligation  of  the  tenant  to 
pay  rent,  are,  it  seems,  independent  of  each  other,  so  that  the 
refusal  or  neglect  of  the  landlord  to  repair  is  no  answer  to  a 
demand  for  rent,  (n)  i  It  would  seem  from  the  authorities  above 
cited,  to  be  the  law  in  England,  that  a  tenant  is  justified  in 
avoiding  his  lease,  only  by  a  positive  wrong  on  the  part  of  his 
landlord;  as  by  erroneous  or  fraudulent  misdescription  of  the 
premises,  or  their  being  made  uninhabitable  by  the  landlord,  (o) 
It  is  there  held,  that  if  the  lessor  knows  that  his  house  is  in  a 
ruinous  condition,  and  that  the  lessee  is  ignorant  of  this,  he  is 
not  bound  to  declare  its  condition  to  the  lessee.  It  is  said,  how- 
ever, that  he  must  do  this  if  he  knows  that  the  lessee  takes  the 
house  because  he  believes  it  to  be  sound  and  habitable,  or  if  the 
concealment  will  amount  to  a  deceit,  (p)  But  it  would  be  difli- 
cult  to  suppose  a  case  to  which  these  exceptions,  at  least  in  their 
substance,  are  not  applicable.  ^ 

(m)  Surplice  v.  Farnsworth,  7  Man.  &  (o)  See  Surplice  v.  Farnsworth,  7  Man. 
G.  576.  &  G.  576;  Hart  v.  VPindsor,   12  M.  &  W. 

(n)  Bro.  Abr.  Dette,  pi.  18;  27  H.  6,  68;  Sutton  v.  Temple,  id.  .52;  Arden  v. 
10  a,  pi.  6.     See  also  the  reporter's  note  to     PuUen,  10  id.  321. 

Surplice  V.  Farnsworth,  7  Man.  &  G.  576.         (p]  Keates  «.  Earl  Cadogan,  10  C.  B. 

591. 

'  If  the  landlord  retains  possession  of  part  of  the  premises,  he  is  liable  for  dam- 
age caused  by  the  defective  condition  of  such  part.  Thus,  where  the  rooms  of  a  building 
were  leased  by  the  defendant  to  various  tenants  and  the  hallways  remained  in  hjs 
possession,  he  was  held  liable  for  an  injury  arising  from  their  defective  condition. 
Gordon  v.  Curamings,  152  Mass.  513;  Marwedel  v.  Cook,  154  Mass.  235  ;  Peil  i'.  Rein- 
hart,  127  N.  Y.  387.  So  if  goods  of  a  tenant  of  part  of  a  building  are  injured  by 
water  escaping  from  a  waste  pipe  through  the  negligence  of  the  landlord  who  occupies 
the  remainder  of  the  building  and  has  charge  of  the  pipe,  the  landlord  is  liable. 
Priest  V.  Nichols,  116  Mass.  401.  So  where  the  injury  was  caused  by  negligence  in 
allowing  a  water-closet  used  by  all  the  tenants  of  the  building,  and  also  outsiders,  to 
overflow.  Marshall  v.  Cohen,  44  Ga.  489.  So  where  the  goods  of  a  tenant  of  the 
basement  were  injured  by  the  fall  of  a  chimney  which  the  landlord  negligently  suf- 
fered to  remain  out  of  repair.  Eagle  v.  Swayze,  2  Daly,  140.  See  also  Jones  v. 
Freidenberg,  66  Ga.  505  ;  Gliclcauf  v.  Maurer,  75  111.  289 ;  Bernauer  v.  Hartman  Steel 
Co.  33  III.  App.  491  ;  Toole  v.  Beckett,  67  Me.  544. 

2  If  premises  which  are  dangerous  from  some  cause  not  to  be  detected  by  observa- 
tion, are  leased  by  one  who  knows  the  danger  without  disclosing  the  facts,  he  is 
liable  for  the  damage  caused  thereby.  As  where  premises  infected  with  small-po.x, 
scarlet  fever,  or  diphtheria  are  leased.  Minor  r.  Sharon,  112  Mass.  477;  Cutter  i;. 
Hamlen,  147  Mass.  471 ;  Cesar  v.  Karutz,  60  N.  Y.  229;  Snyder  v.  Gorden,  46  Hun. 
538.  Or  a  well  is  polluted.  Maywood  v.  Logan,  78  Mich.  135.  Or  where  other 
concealed  and  dangerous  defects  existed.  Cowen  v.  Sunderland,  145  Mass.  363 ;  Tira- 
lin  V.  Standard  Oil  Co.  126  N.  Y.  514. 
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*  502  *  SECTION  III. 

OF   THE   GENERAL   LIABILITY   AND    OBLIGATION   OF   THE    TENANT. 

The  words  "  reserving,"  or  "  yielding,"  or  "  paying,"  a  rent,  or 
any  phraseology  distinctly  showing  the  intention  of  the  parties 
that  rent  should  be  paid,  imply  a  covenant  or  a  promise  on  the 
part  of  the  lessee  to  pay  the  same,  although  the  words  import  no 
promise.  And  he  is  liable  for  an  action  either  for  non-payment 
of  rent,  or  for  refusing  to  take  possession,  (r)  But  a  failure  to 
pay  rent  does  not  forfeit  the  lease,  without  express  agreement  to 
that  effect,  (rr)  He  is  not  bound  to  pay  the  taxes,  unless  he 
agrees  to ;  but  the  agreement  may  be  indirect  and  constructive , 
as  if  he  agrees  to  pay  the  rent  ''  free  from  all  taxes,  charges,  or 
impositions,"  (s)  or  even  to  pay  a  "  net  rent;  "  {t)  or  any  other 
language  is  used  distinctly  showing  that  this  burden  was  to  be 
cast  upon  the  tenant.  And  where  a  lessee  of  a  part  of  a  building 
covenanted  to  pay  taxes,  he  was  held  to  pay  his  proportion  of  the 
taxes  assessed  on  the  whole  building,  a  usage  to  that  effect  being 
shown  to  exist  in  that  locality,  (tt) 

The  time  when  the  rent  is  due  depends  upon  the  terms  of  the 
contract:  and,  if  this  were  silent,  the  time  would  depend  upon 
statutory  provision,  if  any  there  were,  and  in  the  absence  of  such 
provision,  upon  the  usage  of  the  country.  Whenever  it  is  due,  if 
no  place  of  payment  is  fixed  by  the  contract,  and  there  is  a  clause 
of  re-entry  and  forfeiture  in  ca.se  of  non-payment,  a  readiness  to 
pay  upon  the  land  would  be  necessary  to  prevent  a  forfeiture,  and 
as  the  law  could  not  in  such  a  case  compel  a  tenant  to  seek  the 
landlord  off  the  land  to  pay  the  rent,  and  at  the  same  time  be 
ready  upon  the  land  with  the  money  to  prevent  a  forfeiture,  it 
would  seem  that  a  readiness  to  pay  upon  the  land  would  also 
be  a  good  plea  of  tender  in  an  action  for  the  rent,  (u)  although 
the  tenant   might,   if   he   chose,   make  a  personal   tender   which 

(r)   De  Lancey   v.    Ganong,  9  N.  "V:  9  ;  (s)  Bradbury   ?•.   Wright,  Dougl.  624. 

Brand   i.-.  Fruraveller,  32  Mich,  215,     See  But  see  ro«rra, 'Cranston  «.  Clarke,  Sayer, 

Piatt    on    Covenants,    50.     The    learned  78 

author   of  this   treatise    maintains,    how-       ,   (t)  Bennett  a  Womacli,  3C,  &P,  96; 

ever,  with  great  ability  and  le.arning,  that  s.  c.  7  B.  &  C.  627. 

an  action  of  coiie?ian<  will  lie  in  such  case  (tt)  Codman    v.    Hall,    9    Allen,    335; 

only  when  the  lease  is  made  by  indenture  Amory  i;.  Melvin,  112  iVIass.  83. 
executed  by  the  lessee.  («)'  Haldane  v.  Johnson,  20  E.  L.  &  E. 

(rr)  Brown  v.  Bragg,  22  Ind.  122.  498;  s,  c.  8  Exch.  689. 
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would  be  good.(i>)  But  we  hold,  with  the  latest  *  English  *  503 
authority,  that  if  there  be  no  clause  of  forfeiture  ia  the 
1  ase,  the  tenant  must  seek  the  landlord  and  tender  the  rent,  as  in 
other  cases,  in  order  to  prevent  the  landlord  from  recovering  the 
costs  of  an  action ;(«;)  although  the  American  cases  lead  to  a 
different  conclusion,  {x)  And  a  tender  of  rent  on  the  day  it  tell 
due,  although  at  a  late  hour  in  the  evening,  has  been  held 
good,  (y)  Most  leases  now  made  in  this  country  contain  a 
clause  of  forfeiture  for  non-payment,  giving  to  the  lessor  the  right 
to  re-enter  thereupon,  and  to  repossess  himself  absolutely  of  the 
premises.  This  provision  is  expressed  in  various  ways,  but  it  is 
substantially  the  same  everywhere.  It  must  be  remembered, 
however,  that  the  law  is  exact,  and  indeed  punctilious,  as  to  the 
exercise  of  this  right  of  re-entry.  It  may  be  said,  in  general, 
that  a  demand  must  be  made  for  the  rent  due,  and  of  the  precise 
sum,  on  the  very  day  on  which  it  becomes  due,  and  at  a  con- 
venient time  before  sunset,  and  at  the  very  place  where  it  is 
payable,  if  one  be  prescribed,  and  otherwise  at  the  most  conspicu- 
ous or  notorious  place  on  the  premises  leased,  (z) 

A  landlord  who,  without  demanding  rent  the  day  it  is  due,  or 
then  entering,  and  without  giving  due  notice,  subsequently  enters 
upon  land  held  by  a  tenant  at  will,  is  a  trespasser,  (zz) 

A  lessee  for  years  holding  over  though  only  to  remove  his 
^oods,  is  held  to  become  thereby  a  tenant  from  year  to  year,  and 
must  give  six  months'  notice  to  determine  his  tenancy,  (za)''- 

A  tenant  is  not  bound  to  make  repairs  without  an  express 
agreement.  Such  is  the  general  rule,  sometimes  asserted  quite 
strongly,  (zb)  But,  from  the  weight  of  authority,  and  the  prevail- 
ing usage,  we  should  say  that  the  tenant  must  make  such  repairs 
as  are  made  necessary  by  his  use  of  the  house,  and  are  required 
to  keep  the  premises  in  tenantable  condition.  And  even  if  an 
accident  occur  without  his  having  anything  to  do  with  it,  as  if  a 
window  were  broken,  or  slates  cast  from  the  roof,  he  must  repair, 
if  serious  injury  will  obviously  result  in  case  the  accident  be  left 

[v]  Hunter  y.  Le  Conte,  6  Cowen,  728.  135,  141  ;  Jones  v.  Reed,  15  N.  H.  68.     In 

(w)  Halfiane  v.  Johnson,  20  E.  L.  &  E.  the  latter  case  it  is  said  that  the  demand 

498  ;  s.  c.  8  Exch.  689.  must  be  made  in  the  afternoon 

(x)  Hunter  o.  Le  Conte,  6  Cowen,  728;  (zz)  Cunningham  v.  Holton,  55  Me.  33. 

Walter  w.  Dewey,  16  Johns.  222.  {za)  Witt  v.  Mayor,  &c.  of  New  York, 

(y)  Thomas   v.  Haydeu,  cited  in  Per-  6  Rob.  441. 
kins  V.  Dana,  19  Vt.  589.  {zb)  Brewster  v.  De  Fremery,  33  Cal. 

(j)  Van  Rensselaer  i-.  Jewett,  2  Comst,  341. 

1  A  lessee  from  year  to  year  holding  over  becomes  a  trespasser  or  continues  to  be  a 
tenant,  as  the  landlord  elects.     Clinton  Wire  Cloth  Co.  v.  Gardner,  99  111.  151  — K. 
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without  repair,  (a)  In  general,  an  outgoing  tenant  must  leave 
the  premises  wind  and  water  tight,  but  is  not  bound  to  any 
ornamental  repair,  as  painting,  papering,  etc. ,  although  so  broad 
a  covenant  on  his  part  as  "  to  leave  the  premises  in  good  and 
sufficient  repair,  order,  and  condition,"  might  cover  these  re- 
pairs. (6)  1     But  if  he  expressly  agrees  to  keep  the  prem- 

*  504    ises  *  in  repair,  and  to  deliver  them  up  in  good  repair,  he 

is  not  justified  in  permitting  them  to  remain  out  of  repair 
by  the  fact  that  they  were  so  when  he  received  them,  (c)  ^  If  the 
landlord  is  under  no  obligation  to  repair,  and  the  tenant  volun- 
tarily makes  them,  the  landlord  is  not  bound  to  repay  him  the 
expense,  (d)  If  there  be  an  express  and  unconditional  agreement 
to  repair,  or  to  redeliver  in  good  order,  or  to  keep  in  good  repair, 
the  tenant  is  bound  to  do  this,  even  though  the  premises  are 
destroyed  by  fire,  so  that  he  is  in  fact  compelled  to  rebuild 
them ;  (e)  but  not  if  destroyed  by  the  act  of  God  or  the  public 
enemies.  (/)  It  is,  therefore,  now  usual,  in  well-drawn  leases,  to 
add  to  the  covenant  obliging  the  tenant  to  repair  and  redeliver  in 
good  order,  an  exception,  "  unless  the  premises  are  injured  or 
destroyed  by  fire  or  inevitable  accident. "  It  is  held  that  where 
the  lease  stipulates  that  if  the  house  be  burned  down  the  rent 
shall  cease,  such  a  contingency  determines  the  lease,  and  the 
landlord  may  take  possession,  (ff)     Where  the  tenant  contracts  to 

(a)  Ferguson   v.   ,   2   Esp.  590;  ises   must   be   considered  in  determining 

Gibson  V.  Wells,  4  B.  &  P.  290 ;  Pomfret  the  proper    extent   of   the   repairs       Id 

V  Ricroft,   1  Wms.  Saund.  32.3  b,  n.  (7) ;  See  also  Mantz    v.  Goring,  4  Bing.  N.  C. 

Horsefall  v.  Mather,  Holt,  7;  Auworth  v.  451;  Burdett  v.    Withers,  7  A,  &  E,  36; 

Johnson,    5   C.   &   P.   239;    Torriano  v.  Belcher  u.  Mcintosh,  2  Man.  &  R.  186. 
Young,  6  id.  8  ;  Libbey  v.  Tolford,  48  Me.  {d)  Mumford  v.  Bowen,  6  Cowen,  475 ; 

316  ;  U.  S.  V.  Bostwick,  94  U.  S  53  ;  Miller  Witty  v  Matthews,  52  N  Y.  512  ;  Colbeck 

V.  Shields,  55  Ind.  71.  v    Girdlers  Co.  1  Q.  B    I).  234  ;  as  on  a 

{b]  Wise  v.^  Metcalf,  10  B.  &  C.  312.  hotel,  Morris  i:  Tillson,  81  111.  fiOT  ,  water- 
But  a  declaration  stating,  that  in  consid-  works,  Skilleu  v.  Waterworks,  49  Ind. 
eration  that  the  defendant  had  become  193 ;  or  salt-works,  Clark  c.  Babcock,  23 
tenant  to  the  plaintiff  of  a  farm,  the  de-  Mich.  164. 

fendant    undertook    to    make   a    certain  (c)  40   Ed    3,   6,   pi.    11;   Paradine !-. 

quantity    of    fallow,  and    to   spend  £60  Jane,  Aleyn,   27 ;  Bullock  v.  Dommitt,  6 

worth  of  manure  every  year  thereon,  and  T.  R   650;  Brecknock  Canal  Co.  v.  Prit- 

to  keep  the  buildings  in  repair,  was  held  chard,  6  T.  R.  750.     In  re  Skingley,  3  E. 

bad   on  general  demurrer  ;  those  obliga^  L.  &  E.  91  ;  Allen  !•.  Culver,  3  Denio,  284 ; 

tions  not  arising  out  of  the  bare  relation  Spence  v.  Chadwick,  10  Q.  B.  517,   530; 

of  landlord  and  tenant.     Brown  v.  Crump,  Phillips  v.  Stevens,  16  Mass.  238  ;  Fowler 

1  Marsh.  567.  See  also  Granger  v.  Collins,  i\  Bott,  6  Mass.  63. 

6  M.  &  W.  458 ;  Jackson   v.  Cobbin,  8  id.  (  /)  Bayley  ?>,  Lawrence,  1  Bay,  499 ; 

790  Pollard  v.  Shaaffer,   1  Dallas,  210.     See 

(c)  Payne  n.  Haine,  16  M.  &  W.  541.  Proctor  i-.  Keith,  12  B.  Mon.  252. 
But  the  age  and  character  of  the  prem-  (jf)  Buschman  v.  Wilson,  29  Md.  553. 

1  As  to  leaving  rubbish  on  the  premises,  see  Thorndike  r..  Burrage,  111  Mass.  531. 
^  He  must  leave  in  as  good  condition  as  can  be  done  without  changing  form  or 
material.    Ardesco  Oil  Co.  v.  Richardson,  63  Penn.  St.  162. 
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repair,  there  is  no  implied  promise  to  use  premises  in  a  tenant- 
like manner,  {g)  but  such  tenant  is  liable  to  third  parties  for 
damages  resulting  from  the  ruinous  state  of  the  premises ;  and 
the  landlord  is  not,  if  the  premises  were  in  good  order  when 
leased.  Qi)  But  the  tenant  is  not  made  liable  by  this  agreement 
for  acts  done  before  the  execution  of  the  indenture,  although  its 
hahendum  states  that  the  premises  are  to  be  held  from  a  day 
prior  to  the  day  of  the  execution,  (i)  And  an  underlessee,  with 
covenants  to  repair,  is  liable  to  his  immediate  landlord  only 
for  such  damages  as  result  directly  from  the  breach  of  his 
*  own  contract ;  and  not  for  such  as  the  owner  may  recover  *  505 
from  the  mesne  landlord,  (j) 

The  tenant  of  a  farm  is  bound,  without  express  covenants,  to 
manage  and  cultivate  the  same  in  such  manner  as  may  be  required 
by  good  husbandry  and  the  usual  course  of  management  of  such 
farms  in  that  vicinity.  And  if  he  fails  to  do  so,  assumpsit  may 
be  maintained  on  the  breach  of  the  implied  promise,  (k)  If  he  be 
tenant  for  years,  he  may  cut  on  the  land  a  reasonable  quantity  of 
wood  for  fires  and  repairs,  (kk) 

It  is  no  answer  to  a  demand  for  rent  that  the  premises  are  not 
in  a  fit  and  proper  state  and  condition  for  the  purposes  for  which 
they  are  hired,  (l)  ^  If,  therefore,  the  premises  are  burned  down, 
and  the  tenant  is  under  no  obligation  to  rebuild  (not  having 
agreed  to  keep  in  repair),  or  are  destroyed  by  the  act  of  God  or 
the  public  enemies,  yet  he  is  bound  to  pay  rent  thereafter,  (m) 

ig)  Standen  v.  Christen,  10  Q.  B.  35.  Warren,    1    M.    &  "W.   466 ;    Halifax  v. 

(h)  Bears  v.  AmUer,  9  Penn.  St.  193;  Chambers,   4  id,  663;  Lewis  b.  Jones,  17 

Hoy  V.  Holt,  91  Penn.  St.  88  ;  Ely  v.  Ely,  Penn.  St.  262. 

80  lU.  532.  {I^k)  Hubbard  v.  Shaw,   12  Allen.  120. 

(O'  Shaw  V.  Kay,  1  Exch.  412.  U)  Hart  v.  Windsor,  12  M.  &  W.  68; 

(j)  Logan    V.    Hall,    4    C.    B.    598;  Surplice  i'.  Farnsworth,  7  Man.  &  G.  576  ; 

Walker  v.  Hattou,  10  M.  &  W.  249 ;  Pen-  Harrison  v.  Lord  North,  1  Ch.  Cas,  83. 

ley  V.  Watts,  7  id,  601,     See  Williams  v-  (m)  PoUard  ;;.  Shaaffer,  1  Dallas,  210  ; 

Williams    L    R.   9   C.  P.  659.     But  see  Njgijeiet  «.  Wales,  16  Mo,  214;  Fowler  d. 

contra  Neale  v.  Wyllie,  3  B.  &  C.  533.  Bott,  6  Mass.  62 ;  Lemott  v.  Slcerrett,  1 

(k)  Powley    V.   Walker,    5  T.  R-  373  ;  Har.  &  J.  42  ;  Wagner  v.  White,  4  Har-  & 

Beale  u.    Sanders,    3   Bing,    N.    C  850;  J.   546;    Redding  v.    Hall,  1  Bibb,  536. 

Brown  ;).  Crnmp,  1  Marsh.  567.    See  also  But   see  Wood  !■,  Hubbell,  5  Barb,  601, 

Wigglesworth   v.   Dallison,   Dougl.  201  ;  where  the  buildings  were  burned  after  the 

Legh    V.  Hewitt,   4  East,  154;   Seniors,  lease  was  executed   but  before  the  term 

Armytage   Holt,  197  ;   Gough  v.  Howard,  began,  or  the  lessee  took  possession;  and 

Peake    Ad.  Cas,   197 ;  Dalby  v.  Hirst,  1  he  was  held  not  liable  for  rent.    And  m 

Br  &  B    224  3   Moore,   536 ;  Angerstein  Warner  v.  Hitchins,  5  Barb.  66,  where  the 

V  Hanson,  1    C.  M.  &  R.  789 ;  Button  v.  premises  were    burned  down   durmg  the 

1  A  tenant  is  still  liable  on  an  express  covenant,  though  the  lessor  has  collected 
insurance  money  and  refuses  to  rebuild,  Lofft  ;■.  Dennis,  1  E.  &  E.  474 ;  Bussman  v. 
Ganster,  72  Pa,  285 ;  and  his  guarantor  is  equally  hound,  Kmgsbury  v.  WestfaJl,  61 
N.  Y.  356 ;  and  rent  paid  in  advance  cannot  be  recovered  back.  Diamond  v.  Harris,  33 
Tex.  634, —K. 
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unless,  as  is  now  frequently  done  in  this  country,  the  lease  con- 
tains a  provision,  that  the  rent  shall  cease  or  proportionally  abate 
while  the  premises  remain  wholly  or  in  part  unfit  for  use.  ^ 

In  the  absence  of  express  agreement  to  repair,  the  lessee  is 
not  bound  to  rebuild  a  house,  which  has  been  burned  through  the 
negligence  and  folly  of  his  own  servants,  (n) 

A  lessee  may  assign  over  the  whole  or  a  part  of  his  term  in 
the  premises.^  If  he  parts  with  the  whole  of  his  interest  it  is  an 
assignment ;  if  with  less  than  the  whole  it  is  an  underleasing, 
leaving  a  reversion  in  the  original  lessee.  An  underlease 
*  506  is  not  *  a  breach  of  a  covenant  "  not  to  assign,  transfer,  or 
set  over"  the  premises,  or  the  lease,  or  the  interest  or  estate 
of  the  lessee  ;(o)  but  if  there  be  added  to  the  covenant  the 
words  "  or  any  part  thereof, "  it  is  equally  a  breach,  to  underlet 
or  to  assign.  The  assignment  must  be  of  the  whole  term,  to 
make  the  assignee  tenant  of  the  lessor;  hence  where  the  last  day 
of  the  term  was  reserved  by  the  lessee,  the  assignee  was  liable  to 
him  and  not  to  the  lessor,  (oo)  By  such  breach  the  original  lessee 
becomes  liable  for  damages;  but  the  lease  is  not  terminated,  or 
the  interest  of  the  sub-lessee  destroyed,  unless  the  original  lease 
is  made  on  condition  that  there  shall  be  no  assignment,  nor 
underleasing ;  or  provides  that  the  original  lessor  may,  upon  any 

term,  it  was  held  that  the  lessee  was  not  73.  —  And  an  assignment  by  operation  of 

bound   to   rebuild,  because  there  was  no  law  is  no  breach  of  a  covenant  not  to  as- 

covenant  to   repair  or   rebuild,  although  sign;  as  in  a  case  of  bankruptcy,  or  where 

there  was  a  covenant  to  return  the  prem-  the  term  is  taken  on  execution  liv  a  credi- 

ises  in   the  same  condition  as  taken,  and  tor.     Doe  i\  Carter,  8  T.  R   57.     But  it  is 

natural  wear    excepted.      See  Graves   v.  otherwise  if  the  assignment  is  the  votun- 

Berden,  26  N.  Y.  498.  tari/  act  of  the  tenant.     Doe  r.  Carter,  8 

(n)  McKenzie    u.    McLeod,    10    Bing.  T  R.  57,  300;  Doe  i'.  Hawke,  2  East,481. 

385.  It  would  seem,  therefore,  that  taking  the 

(o)   Crusoe  v.  Bugby,  2  W.  Bl.  766  ;  benefit  of   an   insolvent  law  would   be   a 

8.  c.   3   Wils.   234  ;    Kinnersley  v.    Orpe,  breach  of  the  covenant.     See  Shee  v.  Hale, 

Dougl.    56  ,    Church   v.  Brown,    15    Ves.  13  Ves.   404.     And  if  the  lease  is  made 

258,  265 ;  Eteu  v.  Luyster,  60  N.  Y.  252 ;  subject  to  a  condition  that  the  premises 

Shaw  V.   Farnsworth,   108   Mass.    357,  —  shall  be  actually  occupied  bv  the  lessee, 

But  a  covenant  against   underletting  will  the  lease  will  of  course   determine  when- 

restrain     the    alienation    by    assignment,  ever  the  condition   is  broken,  whether  it 

Greenway  v    Adams,  12   Ves.  395.     But  be  by  the  voluntary  act  of  the  party  or  by 

see  contra,  Eield  c.  Mills,  4  Vroom,  254 ;  operation  of  law.     Doe  v,  Clarke,  8  East, 

Bemis  !\  Wilder,   100   Mass.  44fi.  — Let-  185. 

ting  lodgings  is  not  a  breach  of  covenant  {oo)  Davis  v.  Morris,  36  N.  Y  569. 

not  to  underlet.     Doe  v.  Laming,  4  Camp. 

1  A  tenant  should  provide  for  suspension  of  rent  during  the  time  premises  are  unin- 
habitable by  fire  or  other  casualty,  Minot  v.  Joy,  1 1 8  Mass,  308  ;  and  it  will  apply  to 
rent  paid  in  advance,  Rich  v.  Smith,  121  Mass. '328,  but  not  to  gradual  decay.  Hatch 
V  Stamper,  42  Conn.  28  ;  unless  the  result  of  fire,  Carv  v.  Whiting,  118  Mass,  363, 
An  oral  stipulation  is  insufiicient.  Martin  v.  Berens,  67  Pa.  459 ;  but  see  Thyfe  v. 
Eimer,  45  N.  Y.  102,  The  bursting  of  boiler  is  such  a  casualty,  Phillips  v.  Sun, 
&c.  Co.  10  R.  I,  458.  —  K.  '  i' 

'^  If  consent  to  assign  is  not  to  be  arbitrarily  withheld,  an  unreasonable  refusal  gives 
the  lessee  such  aright.    Treloar  v.  Bigge,  L,  R  9  Ex  151.  —  K 
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assignment  or  underleasing,  enter  and  expel  the  lessee  or  his 
assigns,  and  terminate  the  lease.  If  the  lessees  be  a  copartner- 
ship, a  change  in  the  partners  by  withdrawal  or  addition  is  not 
a  breach  of  the  covenant  not  to  underlet,  {op)  ^  In  a  recent 
English  case  the  underlessee  of  a  tenant  who  had  covenanted  not 
to  carry  on  a  certain  trade,  was  restrained  from  carrrying  on  that 
trade,  {oq) 

A  distinction  formerly  prevailed  between  a  proviso  declaring 
that  the  lease  should  be  void  on  a  specified  event,  and  a  proviso 
enabling  the  lessor  to  determine  it  by  re-entry  ]  and  it  was  held, 
that  in  the  former  case  the  lease  became  absolutely  void  on  the 
event  named,  and  was  incapable  of  being  restored  by  acceptance 
of  rent,  or  other  act  of  intended  confirmation ;  while  in  the  latter, 
some  act,  such  as  entry  or  claim,  must  have  been  performed  by 
the  lessor  to  manifest  his  intention  to  end  the  demise,  which  was 
voidable  in  the  interval,  and  consequently  confirmable.  This  dis- 
tinction, however,  is  now  exploded  ;  and  it  is  held  tjiat  the  lease 
is  voidable  only  at  the  election  of  the  lessor,  but  not  of  the  lessee, 
though  the  proviso  expressly  declare  that  it  shall  be  void.  (^)  "^ 
And  any  act  will  be  a  waiver  of  the  forfeiture  which  is  a  distinct 
and  voluntary  recognition  of  the  lease  by  the  lessor,  with  a  full 
knowledge  of  the  forfeiture;  as  by  taking  rent,  etc.(?) 
Whether  a  mere  demand  of  *  subsequent  rent  is  a  waiver  *  507 
is  not  so  certain,  (r)  A  waiver  of  the  forfeiture  for  one 
breach  does  not  prevent  the  lessor  from  insisting  on  the  forfeit- 
ure for  another,  (s)  The  sub-lessee  is  not  liable  to  the  original 
lessor,  there  being  no  privity  between  them.  But  if  the  whole 
term  and  interest  be  assigned  by  the  termor,  the  assignee  —  who 
is  not  a  sub-lessee,  as  there  is  no  reversion  in  the  termor  —  is 
now  liable  to  the  original  lessor  for  rent,  by  reason  of  his  privity 
of  estate.  (<) 

(op)  Roosevelt  v.  Hopkins,  33  N.  Y.  81.     572;  Goodright  v.  Davids,  f  Cowp  803  ; 

(in)  Clements  v.  Wells,  Law  Rep.  1  Eq.     Garnham  «.  Fmney,  40  Mo.  449_     But  see 
inSi  Importer'slns.  Co.  K.  Christie,  5  Eob.  169. 

(p)  See  Piatt  on  Leases,  vol.  ii  p.  327  ;  (r)  Uoe   "^  Birch,   1    M.    &  W    406  = 

1  Smith,  Lead.  Cas.  1 9  ;  and  Taylor,  Land-     Walrond  ..Hawkins,  L  B.  10  C    R  342 
lord  and  Tenant   (7th  ed.),  §  492,  where     Murray  f  Harway  56  Iv  Y.  337,  Clittord 
this  point  is  fully  considered,  and  cases     ..  Rf'^.I^^sfj^J .Vaunt.  735;  Doe  . 

(n\  Roe  v.  Harrison,  2  T.  R.  425  ;   Doe     Woodbridge,  9  B,  &  C.  376. 
,•   BlrchlM  &W.   402;  Doe  v.  Rees,  4  (0  Stevenson  y.  Lambard,  2  East,  575. 

Bing  N.  C.  384;   Arnsby  v.  Woodward,  6     See  also  ante,  p.  » 231,  and  note  (s). 
B.  &  C.  509  J  Harvie  o.  Oswel,  Cro.  E. 

1  See  Varley  v.  Coppard,  L.  R.  7  C.  R  505,  to  the  effect  that  an  express  assignment, 
on  dissolution,  by  a  partner  to  his  copartner  was  a  breach  absolutely  void 

2  But  where  a  lease  is  to  terminate  on  a  sale  by  the  lessor, '» I'f^""!?'^^ °™^^3'  ^°"^ 
thereby.     Morton  v.  Weir,  70  N.  Y.  247      See  Rogers  ..  bnow,  118  M«S3  118. 
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Where  the  letting  is  in  the  alternative,  as  for  two,  four,  or 
eight  years,  the  tenant  may  determine  the  tenancy  at  either  of 
these  periods  by  a  proper  notice,  unless  it  be  expressly  agreed 
otherwise,  (u) 

A  tenant  may  not  dispute  his  landlord's  title;  for  he  is 
estopped  from  changing,  by  his  own  act,  the  character  and  effect 
of  his  tenure,  (v)  And  wherever  a  tenant  disclaims  his  tenure, 
or  denies  his  landlord's  title,  or  claims  adversely  to  him,  or 
attorns  to  another  as  having  title  against  him,  he  forfeits  his 
estate.  But  where  the  lease  was  obtained  by  the  fraud  of  the 
landlord,  the  tenant  may  now  defend  against  an  action  brought 
on  the  lease,  by  impeaching  the  landlord's  title,  (w)  It  has 
been  held,  however,  that  this  fraud  must  be  practised  directly 
against  the  tenant;  and  is  not  enough  that  the  landlord's  title  is 
fraudulent  as  against  other  parties,  — against  the  creditors  of  the 
actual  owner,  for  example.  The  landlord  may  enter  at  once, 
and    bring  ejectment    for   the  forfeiture.      But    this    is    a 

*  508    disclaimer    *  of    the    lease   by   the    landlord,    who    cannot 

thereafter  take  any  advantage  from  the' tenancy. (.t)  But 
a  disclaimer  by  a  tenant  will  work  a  forfeiture  only  when  it 
amounts  to  a  renunciation  of  his  character  as  a  tenant,  which 
may  be  either  by  setting  up  a  title  in  another  or  claiming  title  in 
himself,  (y)     A  refusal  to   pay  rent,  together  with  a  request  for 

(u)  Dann  v.  Spurrier,  3  B.  &  P.  399;  Tabor,  43  Ga.  230;  Bonney  v.  Foss,  62 
Goodright  v  Richardson,  3  T.  R.  462.  Me.  248  ;  Hardin  v.  Porsythe,  99  111.  312  , 
Where  a  house  was  leased  at  a  certain  Stagg  r.  Eureka  Co  56  Mo.  317;  Camp- 
rent,  "to  be  paid  quarterly,  or  half  quar-  bell  c.  Shipley, 41  Md.  81  ;  Lucas z>.  Brooks, 
terly  if  required,"  and  the  tenant  entered  18  Wall  436;  Prevot  v  Lawrence,  51  N. 
and  paid  his  rent  quarterly  for  one  year,  Y.  219. 

after  which  the  landlord,  without  previ-  (w)  Hamilton  v  Marsden,  6  Binn.  45- 
ous  demand  or  notice,  distrained  for  half  Baskin  v.  Seechrist,  6  Penn.  St.  1 54 ;  Brown 
a  quarter's  rent,  alleged  to  be  then  due,  v  Dysinger,  1  Rawle,  408  ;  Miller  v.  Me- 
lt was  held,  that  he  had  no  right  so  to  Brier,  14  S.  &  R.  382  See  Wyoming  Co 
do,  but  must  give  previous  notice  of  his  v  Price,  81  Penn.  St.  156;  Wilborn  v. 
election.  Mallamu.  Arden,  10  Bing.  Whitfield,  44  Ga.  51 ;  Camarillo  v.  Fenlon, 
299  ,   ,,            „                    ,      „  49  Cal.  202  ;  Jenckes  v.  Cook,  9  R  I.  520 ; 

(«)  Doe  IK   Barton,  11    A.  &  E,   307  ;  Evans  v.  Bidwell,  76  Penn.  St.  497;   Hig- 

ileming  t,-.  Goodmg,  10  Bing.  ,549;  Doe  gins  u.  Turner,  61  Mo  249 
V  Smythe,  4  M.  &  Sel.  347  ;  Alchorne  v.  (i)  Greeno  v.  Munson,  9  Vt.  83 ;  Hall 

Gomme,  2  Bing    54  ;  Gravenor  v.  Wood-  i:  Dewey,  1 0  id.  593  ,  Carpenter  r.  Thomp- 

house,  7  J.  B.  Moore,  289  ;  Parry  v.  House,  son,  3  N.  H.  204  ,  Blake  v.  Howe,  1  Aik. 

Holt,  489,  and  the   learned   note  by  the  306;  Lord  v    Bigelow,  8  Vt.  445-  Doe  v 

reporter;   Willisouw.  Watkins,  3  Pet  43,  Whittick,    Gow,    195;    Doe   w.  Frowd,  4 

Doe   V.   Heath,  13  Ired.  L    498;   Fussel-  Bing  ,557;  Doe  y.  Grubb,  10  B.  &C.816; 

man  K,  Worthington,   14  111.  135;  Pierce  Doe  v  Pittman,2  Nev.  &  M.  673  ■  Doe  o. 

V.  Minturn,   1  Cal   470.     But  see  Mount-  Long,  9  C.  &  P.  773  ;  Doe  v.  Evans,  9  M. 

ney  v  Collier,  16  E.  L.  &  E    232  ;  8.  c.  1  &  W.  48 

?.  \^-  ^f,\.  ^^''"-  Ashmore,  2  N.  J.  261 ,  (y)  Doe  v.  Cooper,  1  Man.  &  G.  135, 

Shultzw,  Elliott,  11  Humph.  183;  Funk's  And  see  Elliott  v.   Smith,  23  Penn.   St 

Lessee  ?>.  Kincaid,  5  .Md,  404.     See  Ryer-  131. 
sou  V  Eldred,  18  Mich.   12,  Ronaldsou  v 
524 
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further  information  as  to  the  landlord's  title,  or  a  delay  until 
conflicting  claims  are  settled,  seem  not  to  be  sufficient  to  work  a 
forfeiture.  (?)  And  while  a  tenant  may  not  dispute  his  land- 
lord's title,  he  may  show  that  it  has  terminated ;  (zz)  ^  and  eviction 
under  paramount  title  is  a  defence  to  the  tenant,  (za)  Nor  is  a 
tenant  estopped  from  denying  his  landlord's  title  after  he  has 
surrendered  his  possession.  (2:6)  And  he  must  make  this  surrender 
before  he  can  assert  rights  against  the  landlord,  acquired  by 
the  tenant  after  his  tenancy  began,  (zc) 

The  payment  of  rent  admits,  primd  facie,  a  tenancy,  by  impli- 
cation ;  (a)  but  this  inference  may  be  prevented  and  the  evidence 
rebutted  by  showing  that  the  payment  was  made  under  a 
mistake.  (J) 

It  was  always  admitted,  that  an  actual  expulsion  of  the  tenant, 
by  the  lessor,  suspended  the  rent ;  (c)  ^  but  it  was  also  held,  that 
no  conduct  of  the  lessor,  however  offensive,  if  it  were  less  than 
expulsion,  affected  the  obligation  of  rent.(c?)  But  this  rule  of 
law  has  been  essentially  modified.  It  seems  to  be  now  settled,  at 
least  in  this  country,  that  a  lessor,  by  conduct  of  extreme  outrage 
and  indecency,  is  barred  from  his  action  for  rent,  (e)  And  if  the 
lessee  proves  an  interference  with  his  beneficial  enjoyment  of  the 
premises,  which  is  material,  and  intentional,  this  would  be  a 
defence  against  such  an  action.  (/■)3     But  the  interference  must 

f^)  Doe  V.  Cawdor,  1  C.  M.  &  R.  398;  202,   204,  n.   (2) ,   Co.   Litt    U8  b  ;   As- 

Doe  u.  Stanion,  1  M.  &  W.   695;  Doe  o.  cough's  case,  9  Rep.   135;    Peudleton  u. 

Pasquali,  Peake,  Cas.  196.  Dyett,  4  Cowen,  581  ;  Bennett  ..  Bittle, 

(zz)  18  N  R  222  4  Rawle,  339 ;  Page  v.  Parr,  Styles,  432. 

(za)  Moffat  v.  Strong,  9  Bosw.  57.  (d)  See  the  c^s  in  the  last  note. 

Izb)  Zimmerman  v.  Marchland,  23  Ind.  (e)  Ogilvie  ..  Hull,  5  HiU  (N  Y),  52 ; 

^^^    '  Pendleton  v.  Dvett,  8  Cowen,  727,  revers- 

(zc)  Brown  u-  Keller,  32  III.  151.  ing  the  same  case  in  4  Cowen,  581  ;  Crom- 

(a    Gouldsworth  v.  Knights,  11  M.  &  melin  ..  Th.ess,  31  Ala.  412 ,  Jackson  v 

W  3377  Fonner  v.  Duplock,  2  Bing.  10.  Eddy,  12  Mo  209.     See  Hilhard  ..  Coal 

14i''D';^flLeif rt'KfoT:!>?e     ^^^^^c'^ohe^'Lpont,  1   Sandf.  260; 

sih-'ilit26^"-"^'  """"'"'"■  T^V-JCTuo.\^.To.^l^ 

(c)  Salmon  v.  Smith,   1  Wms.   Saund.     pher  ti.  Austin,  1  Kern.  216. 

1  As  by  eviction  or  judicial  sale,  Duff  v.  Wilson,  69  P^-  316 ;  Lancashire  « 
Mason  75  N  C.  455;  or  by  mortgage  foreclosure,  Ryder  «.  Mansell,  66  Me.  167 
Ramsd'ell"  Maxwell,  32  Mich  2851  Ss  then  the  lessor's  right  to  sue  him  ceases,  St. 
TohTrOuyiow  72  ill  334,  Silvey -.  Sumner,  61  Mo.  253;  or  if  the  lessor  s  wife, 
fn  whose  righth;  was  seized  dies,  Lamson  v  Clarkson,  113  Mass.  348,  A  tenant  may 
also  show  that  the  purport  aid^effect  of  the  lease  was  entirely  misapprehended.    Wig- 

^V-^Ti^^y  ^th^'ouf evTc?io7if  a  mere  trespass.  Bartlett  "/-"-f-'^^O  Mass 
984  So  Tn  entry  to  put  up  a  sign  "  to  let."  Oastler  v.  Henderson,  2  Q  B.  I)  575  ; 
Pit,-   Car?  69  Pa  326.     See  Colburn  ..  Morrill,  117  Mass.  262.       ^         ^         _ 

3  if  alesLor's  acts  merely  diminish  the  beneficial  enjoyment,  the  tenant  must  aban- 
don  or  cont  nue  to  pay  rentfoe  Witt  «.  Piersou,  112  Mass.  8,  as  where  the  lessor  of  a 
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be    deliberate  and  intentional,  and  only  by  the  landlord  himself, 
and  not  by  another  tenant,  or  other  person,  {g) 

*  509        *  If    a  landlord    oust  his    tenant  from  any  part  of    the 

demised  premises,  the  tenant  may  surrender  to  him  the 
rest,  and  be  no  further  liable  for  rent,  {h)  i 

As  it  is  the  duty  of  the  tenant  to  surrender  the  premises  to  his 
landlord  when  the  tenancy  expires,  if  a  stranger  intrude  the 
tenant  should  take  legal  means  to  recover  possession,  that  he 
may  at  the  proper  time  surrender  the  premises.  And  until  the 
tenant  restores  full  and  complete  possession  to  the  landlord  he  is 
liable  for  his  rent.  (AA)^ 

It  has  been  held  in  England  that  when  on  a  regular  notice  to 
quit,  the  tenant  duly  quitted  the  premises  and  removed  his  goods, 
his  accidental  retaining  of  the  key  for  a  few  days  will  not  make 
him  liable  for  the  rent  of  another  quarter,  (/ii) 

If  a  landlord  has  gained  peaceable  possession  of  a  part  of  the 
premises  on  the  termination  of  the  lease,  he  may  use  necessary 
force  for  acquiring  possession  of  the  remainder.  Qij) 

To  effect  a  surrender  before  the  lease  terminates,  there  must  be 
a  mutual  agreement  between  lessor  and  lessee ;  but  this  agree- 
ment need  not  be  express,  and  may  be  inferred  from  the  conduct 
of  the  parties.  Qik) 


SECTION   IV. 

OF  SURRENDER  OF  LEASES  BY  OPERATION  OF  LAW. 

Such  surrender  takes  place  when  the  lessee  does  something 
incompatible  with   the  lease,  and  the   lessor  assents  or  co-oper- 

(g)  Gilhooley  v.  Washington,  4  Comst.  [hi)  Gray  u.   Bompas,  11  C.  B.  (n.  s.) 

217.  520, 

(/i)  Smith   V.    Raleigh,  3   Camp.   513;  (hj)  Mugford  v.  Richardson,  6  Allen, 

Brigga  V.  Hall,  4  Leigh,  484.  76.     See  Stearns  u.  Sampson,  59  Me.  568. 

(hh)  Schilling  V.  Holmes,  23  Cal.  227.  (hh)  Bedford  v.  Terhune,  3  N.  Y.  453  ; 

Kneeland  v.  Schmidt,  78  Wis.  345. 

distillery  refused  to  give  the  lessee  a  United  States  certificate,  Grabenhorst  o.  Nico- 
demus,  42  Md.  236;  or  the  lessor's  .idioining  cellar  was  a  nuisance,  Alger  v.  Kennedy 
49  Vt.  109.     See  Scott  v.  Simons,  54  N.  H.  426,  — K. 

^  Rent  is  merely  suspended  until  restoration  of  that  part  Colburn  v.  Morrill,  117 
Mass.  262  ;  Hayner  n.  Smith,  63  111.  430 ;  Skaggs  v.  Emerson,  50  Cal.  3.  If  the  lessor 
uses  unreserved  privileges  he  cannot  collect  rent  therefor.  Townsend  v.  Nickerson, 
&c,  Co,  117  .M.as.s.  501.  — K. 

2  Where  a  statntory  notice  of  intention  to  quit  is  required,  and  the  landlord  refuses 
to  accept  possession  after  the  tenant's  abandonment,  the  tenant  continues  to  be  liable 
for  rent  until  such  notice  is  given.     Rollins  v.  Moody,  72  Me.  135.  —  K. 
52G 
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ates.  1  —  as  if  the  lessor  gives  and  the  lessee  accepts  a  new  valid 
lease,  (i)  There  is,  perhaps,  no  better  definition  of  the  acts 
which  make  a  surrender  in  law  than  to  say,  that  they  are  such 
acts  as  in  contemplation  of  law  are  acts  of  notoriety ;  as  formal 
and  solemn  as  the  execution  of  a  deed,  or  livery,  entry,  and 
acceptance  of  an  estate,  {j)  The  surrender  may  be  by  substitut- 
ing a  new  lease  between  the  same  parties,  as  we  have  seen,  or  a 
new  lessee  instead  of  the  old  one.  (A;)  But  the  mere  agreement 
for  substitution  is  not  enough ;  there  must  be  an  actual  change  of 
possession,  and  an  actual  reception  by  the  lessor  of  the  new 
tenant  in  the  stead  of  the  old  one  ;  {T)  otherwise  the  new  tenant  is 
but  the  assignee  or  sub-lessee  of  the  old  one.  Or  it  may  be  a 
surrender  and  abandonment  of  the  premises  to  the  landlord, 
he  accepting  the  same,  and  no  new  contract  substituted,  (m) 
An  acceptance  of  rent,  by  the  lessor  from  a  third  *  party,  *  510 
is  primd facie  only  an  acceptance  of  rent  paid  by  the  lessee 
through  an  agent  ;(w)  but  if  this  presumption  be  rebutted  by 
facts  going  to  show  that  the  landlord  had  given  up  the  lessee,  and 

(0  Lyou  V.  Reed,   13  M.  &  W.  285 ;  In  Grimman  v.  Legge,  8  B.  &  C.  324,  A. 

Doe  V.  Pole,  U  Q.  B.  713.  demised  to  B.  the  first  and  second  floor 

( /)  Parke,  B.,  Lyon  o.  Eeed,  13  M.  &  of  a  house  for  a  year,  at  a  rent  payable 

W.  309 ;   Co.  Lit.  352  a.     See  also  Crow-  quarterly.      During    a    current    quarter, 

ley  V.  Vitty,  9  E.  L.  &  E.  501 ;  s.  c.  7  Exch.  some  dispute  arising  between  the  parties, 

319.  B.  told  A    that   she  would  quit  immedi- 

(i)  Stone   V.    Whiting,   2    Stark.  235 ;  ately.     The   latter    answered,  she   might 

Thomas   «.  Cook,  2    Stark.   508 ;   s.  c.  2  go  when  she  pleased.     B.  quitted,  and  A. 

B.'&Ald   119  ;  Lyon  w.  Reed,  13  M.  &  W.  accepted    possession   of   the   apartments: 

285 ;  Doe  v.  Wood,  14  M.  &  W.  682 ;  Nick-  Held,  that  A.  could   neither  recover  the 

ells'w.  Atherstone,  10  Q  B   944 ;  Whitney  rent,   which,   by  virtue   of    the    original 

v.  Meyers   1  Duer,  266.  contract,  would  have  become  due  at  the 

(/)  Graham  v  Whichelow,  1  Cr.  &  M.  expiration  of   the   current   quarter ;    nor 

188;  Taylor  v.  Chapman,  Peake,  Ad.  Gas.  rent  pro  rata  for  the  actual  occupation  of 

19.     See  also  jMcDonnell  v.  Pope,  13  E-  the  premises  for  any  period  short  of  the 

L.  &  E.   11;    Barlow  c.  Wainwright,  22  quarter.      See    also  Dodd  u.  Acklom,   6 

Vt  88            '  Man.  &  G.  672. 

\m)  Reeve  v.  Bird,  1  C.  M.  &  R.  31.  (n)  Copeland  v.  Watts,  1  Stark.  95. 

1  A  written  lease  may  be  surrendered  by  abandonment  with  the  landlord's  assent 
and  reletting  Stobie  v.  Dills,  62  111.  432 ;  so  by  an  underletting  and  acceptance  of 
the  sub-tenant  liv  the  landlord,  and  the  collecting  of  rent  from  the  latter,  Amory  v. 
Kannoffsky  117' Mass.  357;  so  the  receiving  the  key  of  the  premises  and  the  put- 
tine  another  tenant  in,  Hanham  v  Sherman,  114  Mass.  19;  so  where  the  tenant  sur- 
renders  and  a  subtenant,  who  had  offered  to  surrender,  quits  the  premises,  Pratt 
0  Richards,  &c,  Co.  69  Pa.  St.  53.  The  delivery  of  the  keys  to  and  negotiations 
bv  the  lessor  with,  a  third  party  are  evidence  of  surrender,  Hill  u  Robinson,  23 
Mich  244  •  but  if  the  tenant  abandons  and  hands  the  key  to  the  landlord,  who 
puts  up  a  notice  "to  let"  and  makes  repairs,  it  is  no  surrender,  Oastler  i>.  Henderson, 
2  0  B  D.  575  ,  Pier  v.  Carr,  69  Pa.  St.  326.  And  see  Milling  v.  Becker,  96  Pa.  82 ; 
Auer  V  Auer  99  Pa.  370.  As  to  the  liability  of  retiring  partner,  see  Beall  !>.  White, 
94  U  S  382  '  In  Kinsev  v.  Minnick,  43  Md.  112,  held,  that  after  a  change  of  partners, 
surrender  at  the  term  "end  is  presumed.  See  Mellor  v.  Watkins  L  R.  9  Q^  B.  400, 
as  to  surrender  affecting  third  persona.  A  surety  for  rent  is  not  discharged  by  a  sur- 
render.    Kingsbury  y.  Westfall,  61  N.  Y   356. —K. 
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had  nothing  more  to  do  with  him,  and  treated  the  new  occupant 
as  his  lessee,  this  will  amount  to  a  surrender.  For  the  landlord 
cannot  hold  both  as  his  lessees,  (o) 


SECTION  V. 

OF    AWAY-GOING    CROPS. 

A  tenant  whose  estate  is  terminated  by  an  uncertain  event 
which  he  could  neither  foresee  nor  control,  is  entitled  to  the 
annual  crop  which  he  sowed  while  his  estate  continued,  by  the 
law  of  emblements.  But  a  tenant  for  years  knows  when  his  lease 
will  expire.  Nevertheless  he  has  usually  some  right  to  the  crop 
he  sowed,  and  to  so  much  possession  of  the  land  as  may  be  neces- 
sary to  getting  in  the  crop ;  but  this  right  must  depend  either  on 
agreement  or  on  usage.  At  common  law  he  has  no  such  right,  (p)  ^ 
The  local  usages  of  this  country,  in  this  respect,  vary  very  much, 
and  are  not  often  distinctly  defined  or  well  established.  Thus, 
there  is  some  uncertainty  as  to  the  property  in  the  manure  of  a 
farm.  Generally,  in  this  country,  the  outgoing  tenant  cannot  sell 
or  take  away  the  manure,  {q)  ^  although  it  would  seem  that  in 
England  he  can.  (r) 

(o)  Reeve  v.  Bird,  1  C.  M.  &  E.  31;  a  definite  term  to  his  away-going  crops, 

Walls  u.  Atcheson,  U   J.  B.  Moore,  379 ;  seems  to  be  well  established.     Diffedorffer 

Woodcock  V.  Nuth,  8  Bing.  170;  Thomas  v.  Jones,  cited  m  Carson  v.  Blazer,  2  Binn. 

V.  Couke,  2  B,  &  Aid.  119;   Johnstone  v.  487,  and  in  Stultz  v.  Dickey,  5  Binn.  289; 

Hudlestone,  4  B.  &  C.  922.  Comfort  v.  Duncan,  1   Miles,  229  ;  Demi 

(/))  Caldecott  v,   Smythies,  7  C.   &  P.  v.  Bossier,  1  Penn.  224.     Such  is  the  case 

808 ;    Wigglesworth   v.   Dallison,   Dougl.  also  in  New  Jersey.     Van  Doren  v.  Ever- 

201.     See  also  Griffiths  v.  Puleston,  13  M.  itt,  2  Southard,  460;  Templeraan  v.  Bid- 

&  W.  358;   Strickland  v.  Maxwell,  2  Cr.  die,  1  Earring.  (Del.)  522. 

&  M.  539;  Borastou  ii.  Green,  16  East,  71 ;  (7)  Lassell    !>,    Reed,   6   Greenl.    222; 

Davis  V,  Cannop,  1  Price,  53 ;   Beavau  v.  Staples  v  Emery,  7  Greenl.  201 ;  Daoiels 

Delahay,  1  H.  Bl.  5;   Knight  t.   Banett,  3  v.  Pond,  21   Pick.  367,  371  ;  Lewis  v.  Ly- 

Bing,  364;  Hutton  u.  Warren,  1  M.  &  W.  man,  22  Pick.  437,  442;   Jliddlebrook  i>. 

466;  Seiiiorw.  Armytage,  Holt,  197;  Webb  Corwin,   15   Wend.   169;   Lewis  r.  Jones, 

V  Plummer,  2  B,  &  Aid.  746;  Holding  c.  17  Penn.  St.  262.  See  also  Kittredge  )-. 
Pigott,   7   Bing.  40.).     By  the  custom  of  Woods,  3  N.  H.  503. 

Pennsylvania,  the  right  of  the  tenant  for  (;■)  See  Roberts   d.  Barker,  1  Cr.  &  M 

1  Under  a  five  years'  lease,  ending  July  18,  the  tenant  was  allowed  to  take  hay 
maturing  a  week  earlier,  if  good  farming,  though  he  had  the  hay  ripening  in  first 
year  of  lease.     Willey  v.  Connor,  44  Vt.  68.  —  K. 

2  A  covenant  by  a  lessee  not  to  carry  away  manure,  &c.,  is  a  reservation  to  the 
lessor.  Heald  y.  Builders' Ins.  Co.  Ill  Mass.  38.  If  manure  is  a  tenant's  personal 
property,  he  does  not  lose  his  title  by  leaving  it  on  the  farm  when  he  quits.     Fletcher 

V  Herring,  112  Mass,  382.  If  a  dairy  farm  is  also  cultivated,  the  manure  belongs  to 
the  les.sor.  Bonnell  v.  Allen,  53  Ind.  130.  A  tenant  for  two  years  cannot  take 
manure  under  a  provision  that  he  shall  substitute  dressing  for  hay  removed.  HiU  0. 
De  Kochemont,  48  N.  H.  87.  —  K. 
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♦SECTION  VI.  *511 

or    FIXTURES. 

The  tenant  may  annex  some  things  to  the  freehold,  and  yet 
retain  the  right  to  remove  them.  These  things  are  called  Fix- 
tures, (s)  1  There  are  no  precise  and  certain  rules,  by  which  we 
can  always  determine  what  are  and  what  are  not  removable.  The 
method  of  affixing  is  a  useful  criterion,  but  not  a  certain  one. 
For  doors,  windows,  blinds,  and  shutters,  although  capable  of 
removal  without  injury  to  the  house,  and  in  fact  detached  at  the 
time  of  transfer,  nevertheless  pass  with  the  house ;  while  mirrors, 
wardrobes,  etc. ,  although  far  more  strongly  fastened,  would  still 
be  chattels.  (0  In  modern  times,  this  rule  is  construed  much 
more  strongly  in  favor  of  the  tenant,  and  against  the  landlord, 
than  formerly ;  (m)  and  more  so  in  respect  to  things  put  up  for 
purposes  of  trade  or  manufacture  than  for  other  things.  As 
between  the  seller  and  purchaser  it  is  construed  strongly  against 
the  seller.  Many  things  pass  by  a  deed  of  a  house,  being  put 
there  by  the  owner  and  seller,  which  a  tenant  who  had  put  them 
there  might  have  removed.     In  general,  it  may  be  said,  that  what 

808.     In  New  Hampshire  it  has  been  held,  (s)  See  Hallen  r.    Runder,  1   C.  M.  & 

that   where   land   is   sold   and  conveyed,  R.  266,  276 ;  Elliott  v.  Bishop,  28  E.  L. 

manure  lying  aboat  a  barn  upon  the  land  &  E.  484  ;   s.  c.  10  Exch.  496  ;  and  Amos 

will  pass  to  the  grantee,  as  an  incident  and  Ferrard  on  Fixtures,  p.  2,  for  this   de- 

to  the  land,  unless  there  be  a  reservation  finition.     But  the  word  is,  perhaps,  quite 

of  it  in  the  deed.     Kittredge  v.  Woods,  3  as  often  used  to  denote  those  things  which, 

N.   H.  503  ;   Conner    v.  Coffin,  2   Foster  being  added,  cannot  he  removed. 

(N.  H.),  539.     See  also  Parsons  v.  Camp,  (t)  Winslow  i.  Merchants'  Ins.  Co.  4 

11  Conn.  525;   Goodrich  v.  Jones,  2  Hill  Met.  306,  314. 

(N.  Y. ),  142.  (u)  Dubois  v.  KeUy,  10  Barb.  496. 

1  The  character  of  the  thing  attached,  not  the  mode  of  annexation,  determines 
whether  it  is  a  fixture.  Seeger  v.  Pettit,  77  Penn.  St.  437.  The  premises  must  be  left 
in  as  good  condition  after  removal  as  before.  Turner  v.  Cameron,  L.  R.  5  Q.  B.  306. 
Fixtures  must  be  removed  before  the  end  of  term  or  possession,  or  they  hecorae  the 
landlord's,  even  as  against  a  judgment  creditor  with  an  incomplete  levy,  Thropp's 
Appeal,  70  Penn.  St.  395 ;  but  not  against  a  purchaser  of  the  same.  Saint  v.  Pilley, 
L.  R.  10  Ex.  137.  A  tenant  renewing  must  reserve  right  anew  to  remove  fixtures  or 
lose  it.  Watriss  v.  Cambridge  Bank,  124  Mass.  571 ;  Loughran  v,  Ross,  45  N.  Y.  792, 
So  a  tenant  holding  over,  Dmgley  v.  Buffum,  57  Me.  381  ;  unless  the  term  is  uncer- 
tain. Northern,  &c.  R.  Co.  v.  Canton  Co.  30  Md.  347  ;  or  by  fault  of  the  landlord, 
Goodman  v.  Hannibal,  &c.  R.  Co.  45  Mo.  33  ;  Ex  parte  Hemenway,  2  Lowell,  496  ; 
Thorn  v.  Sutherland,  123  N.  Y.  236;  Lewis  i:  Ocean  Navigation  Co.  125  N.  Y.  341. 
Where  fixtures  are  to  be  the  landlord's  at  the  end  of  the  lease,  he  may  sell  at  any 
time.  Thrall  v.  Hill,  110  Mass.  328.  A  tenant  cannot,  after  his  term  ends,  re-enter 
to  remove  fixtures  as  against  a  purchaser  without  notice  of  his  claim.  Dostal  v. 
McCaddon,  35  Iowa,  318.  And  see  Friedlander  v.  Rider,  30  Neb.  783.  See,  generally, 
as  to  fixtures  and  requisites,  McRea  v.  Central  Bank,  66  N.  Y.  489.  —  K. 
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a  tenant  has  added  he  may  remove,  if  he  can  do  so  without  any 
injury  to  the  premises,  unless  he  has  actually  built  it  in,  so  as  to 
make  it  an  integral  part  of  what  was  there  originally  {v)  ^ 


(i))  We  give  below  a  statement  of  all 
the  things  which  have  been  held  remov- 
able, and  of  those  which  have  been  held 
not  removable.  But  it  must  be  remem 
bered,  that  each  decision  rested  more  or 
less  upon  the  peculiar  circumstances  of 
the  case,  and  may  fail  as  authority  when 
applied  to  another  case  which  apparently 
resembles  it. — -1.  List  of  things  held  not 
to  be  removable  :  Agricultural  erections, 
Elwes  1'.  Maw,  3  East,  38;  Contra,  Du- 
bois ('.  Kelly,  10  Barb.  496;  Ale-house 
bar,  Kinlyside  v.  Thornton,  2  W.  Bl. 
UU  ,  Barns  fixed  in  the  ground,  Elwes 
V  Maw,  supra  ;  Beast-house,  id. ;  Benches 
affixed  to  the  house,  Co.  Lit.  53  a ;  Box- 
borders,  not  belonging  to  a  gardener  by 
trade,  Empson  c.  fSoden,  4  B.  &  Ad.  655  ; 
Statue  erected  as  an  ornament  to  grounds, 
and  a  sundial,  Snedeker  v.  Warring,  2 
Kern.  110  ;  Carpenter's  shop,  Elwes  /•. 
Maw,  supra:  Cart-house,  id.  ;  Chimney- 
piece,  not  ornamental,  Leach  c.  Thomas, 
7  C  &  P.  327  ;  Closets  affixed  to  the 
house,  Kimpton  '•.  Eve,  2  Ves.  &  B.  .349  ; 
Conduits,  Nicholas  v.  Chamberlain,  Cro. 
J.  121  ;  Conservatory,  substantially  af- 
fixed, Buckland  u.  Butterfield,  2  Br.  &  B. 
54  ;  Doors,  Cooke's  case,  Moore,  177  ; 
Dressers,  Kinlyside  -■.  Thornton,  supra. 
Flowers,  Littleaale,  J.,  in  Empson  v.  So- 


den,  supra ;  Fold-yard  walls,  Elwes  v.  Maw, 
supra  ;  Fruit-trees,  if  tenant  be  not  a  nur- 
sery-man by  trade,  Wyndham  i\  Way,  4 
Taunt.  316;  Fuel-house,  Elwes  i>.  Maw, 
supra;  Glass  Windows,  Co.  Lit.  53  a; 
Herlakenden's  case,  4  Rep  63;  Hearths, 
Poole's  case,  1  Salk.  368 ;  Hedges,  Parke, 
J.,  in  Empson  v.  Soden,  supra ;  Locks 
and  keys,  Lif ord's  case,  1 1  Rep.  50 ; 
Cowen,  J.,  in  Walker  r.  Sherman,  20 
Wend.  636,  639;  Millstones,  14  H.  8,  25  b, 
pi.  6,  Liford's  case,  supra  .-  The  Queen  v. 
Wheeler,  6  Mod.  1 87 ;  Shep.  Touch.  90 ; 
Looms  substantially  affixed  to  the  floor 
of  a  factory,  Murdock  t.  Harris,  20  Barb. 
407  ;  Manure,  Daniels  v.  I'ond,  21  Pick. 
367  ;  Widdlebrook  v.  Corwin,  15  Wend. 
169;  Lassell  v.  Reed,  6  Greenl.  222; 
Sawyer  v.  Twiss,  6  Foster  (N.  H.),  345. 
But  see  Staples  v.  Emery,  7  Greenl. 
201 1  Partitions,  Kinlyside  v.  Thornton, 
supra;  Pigeon-house,  Elwes  v.  Maw, 
supra !  Pineries,  substantially  affixed, 
Buckland  v.  Butterfield,  supra ;  Pump- 
house,  Elwes  V.  Maw,  supra ;  Trees, 
Empson  v.  Soden,  supra  ,■  Wagon-house, 
Elwes  ''.  Maw,  supra ;  Poles  used  neces- 
sarily in  cultivating  hops,  which  were 
taken  down  for  the  purpose  of  gather- 
ing the  crop  and  piled  in  the  yard,  with 
the   intention    of    being   replaced  in   the 


1  As  between  mortgagor  and  mortgagee  the  following  are  removable  :  Portable 
furnace,  resting  by  its  own  weight  on  the  ground,  and  gas  fixtures,  Towne  v.  Fiske, 
127  Mass.  125  i  Rahway  Sav.  Inst.  v.  Irving  St.  Church,  9  Stewart,  61 ;  gas  fixtures 
screwed  on  and  mirrors  on  suoports,  McKeage  a.  Hanover  Fire  Ins.  Co.  81  N.  Y.  38; 
rolling-stock  of  railroad,  WiLiamson  o.  N.  J.  S.  R.  Co.  2  Stewart,  311 ;  Speiden  v. 
Parker,  46  N.J.  Ecj,  292;  certain  machines,  Keve  >■.  Paxton,  11  C.  E.  Green,  107, 
Case  V.  Arnett,  id.  459.  As  to  mirrors  in  niches  for  the  purpose,  see  Ward  v. 
Kilpatrick,  85  N.  Y.  413.  The  following  are  not  removable:  Looms  affixed  to  the 
floor  by  nails  which  may  be  drawn  without  .any  serious  damage  to  the  floor  Holland 
V.  Hodgson,  L.  R.  7  C.  P.  328 ;  Ottumwa  Woollen  ("o.  r.  Hawley,  44  la.  57 ;  a  factory 
ben  in  its  tower,  and  a  blower  pipe  for  taking  air  from  a  blower  to  a  forge,  Alvord 
Carriage  Co.  i',  Gleason,  36  Conn.  86  ;  platform  scales,  for  permanently  weighing  stock 
and  grain,  Arnold  v.  Crowder,  81  111.  56  ;  an  iron  table  weighing  thirtv-three  tons,  on 
brick  foundations,  and  adapted  only  for  use  in  a  glass  factory,  where  placed,  Smith 
Paper  Co.  v.  Servin,  130  Mass.  511 ;  an  embossing-press,  Pope  iv  Jackson,  65  Maine, 
162  ;  manure.  Chase  «.  Wingate.  68  Maine,  204.  A  railroad  track  put  down  as  a  per- 
manency 13  not  removable  as  between  seller  and  buyer.  Van  Keuren  v.  Central  Rail- 
road, 9  Vroom,  165.  Trade  fixtures  may  be  removed,  as  steam  engines  and  boilers, 
Holbrook  v.  Chamberlin,  116  Mass.  155  ;  an  ice-house,  Antoni  ;■.  Belknap,  102  Mass 
193;  Crowie  u.  Hoover,  40  Ind.  49  ;  counters  or  counting-rooms  nailed  to  the  floor, 
Guthrie  v.  Jones,  108  Mass.  191 ;  Brown  i>.  Wallis,  115  Mass.  156  ;  heavy  machinery,  as 
a  trip  hammer,  Heffner  v.  Le«is,  73  Penn.  St.  302.  For  other  cases  as  to  machinery 
see  Hosewell  Alta  Min.  Co.  y.  Iowa  Gulch  Min.  Co.  15  CoL  29;  Hopewell  Mills  v. 
Taunton  Savings  Bank,  150  Mass.  519  ;  Manwaring  v.  .Jenison,  61  Mich.  117  •  Cavis  x'. 
Bickford,  62  N.  H.  229 ;  Langdon  v.  Buchanan,  id.  657 ;  Helms  v  Gilroy,  26  Pacific 
Rep.  851  (Ore.);  Vail  c.  Weaver,  1.32  Pa.  363;  Padgett  c.  Cleveland  33  S  C  339; 
Phelan  v.  Boyd,  14  Southwestern  Rep.  (Tex).  —  IC 
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OF   NOTICE    TO    QUIT. 

A  tenant  whose  tenancy  may  be  determined  by  the  will  of  the 
landlord,  is  entitled  to  notice  of  that  determination,  nor 
can  *  he  be  dispossessed  by  process  of  law,  without  that   *  513 
previous  notice,  i     In  England,  this  notice,  in  the  case  of 


season  of  hop  raising,  Bishop  v.  Bishop, 
1  Kern.  123  ,  Threshing-machines,  fixed 
by  bolts  and  screws  to  posts  let  into  the 
ground,  Wiltshear  v.  Cottrell,  18  E.  L.  & 
E.  142  ;  s.  c.  1  E.  &  B.  674.  —  2  Things 
held  to  be  removable,  though  not  coming 
■within  the  class  of  trade  fixtures  Arras- 
hanging,  Bridgeman's  case,  1  RoUe,  216  ; 
Barns,  resting  by  weight  alone  upon 
foundations  let  into  the  ground,  or  upon 
blocks,  Wansborough  v.  Maton,  4  A.  & 
E.  884,  Bui.  N.  P.  34  ;  Granaries,  resting 
by  weight  alone,  Wiltshear  v.  Cottrell,  18 
E.  L.  &  E.  142;  8.  c.  1  E.  &  B.  674; 
Stables  and  outhouses,  Dubois  v.  Kelly, 
10  Barb  496;  Gas  fixtures,  Lawrence 
V.  Kemp,  1  Duer,  363  ;  Beds  fastened  to 
the  ceiling,  Ex  parte  Qnincy,  1  Atk.  477  ; 
Carding  machines.  Walker  v.  Sherman, 
20  Wend.  636;  Taffe  v.  Warnick,  3 
Blackf.  Ill  ;  Cresson  v  Stout,  17  Johns. 
116;  Gale  v.  Ward,  14  Mass.  352  ;  Tobias 
V.  Francis,  3  Vt.  425  ;  Machinery,  Vau- 
derpoel  o.  Van  Allen,  10  Barb.  157 ; 
Teaff  i>.  Hewett,  1  Ohio  St.  511,  541; 
Cotton-spinning  machines,  screwed  to  the 
floor,  Hellawell  v.  Eastwood,  3  E.  L. 
&  E.  562  J  s.  c.  6  Exch.  309 ,  Ornamental 
chimney  pieces,  Tindal,  C.  J.,  in  Grymes 
V.  Boweren,  6  Bing.  437 ,  Bishop  v. 
Elliott,  30  E.  L.  &  E.  595,  s  c.  11  Exch. 
113,  Coffee-mills,  Rex  v.  Londonthorpe, 
6  T.  R.  379  ;  Ornamental  cornices,  Avery 
V.  Cheslyn,  3  A.  &  E.  75;  Fire-frame, 
GaiBeld  v.  Hapgood,  17  Pick.  192;  Fur- 
naces, Squier  v.  Mayer,  Freem.  Ch.  249  ; 
Gates  (if  removable  without  injury  to 
the  premises),  Tindal,  C.  J.,  in  Grymes 
I).  Boweren,  supra ;  Amos  and  Ferard  on 
Fixtures,  p.  278 :  Iron  backs  to  chimneys, 
Harvey  v.  Harvey,  Stra,  1141;  Looking- 
glasses,  Beck  V.  Rebow,  1  P.  Wms.  94 ; 
Malt-mills,  Lord  Kenyan,  in  Rex  )'.  Lon- 
donthorpe, supra  ;  Movable  boards,  fitted 
and  used  for  putting  up  corn  in  bins, 
Whiting  V.  Brastow,  4  Pick.  310 ,  Mills 


on  posts,  Ward's  case,  4  Leon.  241  ;  Or- 
namental Fixtures,  Amoa  and  Ferard  on 
Fixtures,  p.  67 ;  Beck  v.  Rebow,  supra  ■ 
Padlock  for  a  corn-house,  Wliiting  v. 
Brastow,  sufira ;  Pumps  slightly  attached, 
Grymes  u.  Boweren,  supra  .•  Rails  and 
posts,  Fitzherbert  v.  Shaw,  1  H.  Bl.  258 : 
A  ladder  fixed  to  the  ground  and  to  a 
beam  above,  and  which  was  the  only 
means  of  access  to  a  room  above ;  a  crane 
nailed  at  top  and  bottom  to  keep  it  in  its 
place,  and  a  bench  nailed  to  the  wall, 
Wilde  V.  Waters,  32  E.  L.  &  E.  422; 
s.  c.  16  C.  B.  637  ;  Stables  on  rollers,  id. ; 
Stoves,  Smith,  J.,  in  Gray  v.  Holdship,  17 
S.  &  R.  413  ;  Tindal,  C.  J.,  in  Grymes  ik 
Boweren,  supra  ,•  Greene  v.  First  Parish 
in  Maiden,  10  Pick.  500,  504 ;  Tapestry, 
Harvey  i'.  Harvey,  supra ;  Windmill  on 
posts,  Rex  V,  Londonthorpe,  supra :  Win- 
dow-blinds, Greene  v.  First  Parish  in 
Maiden,  supra.  —  3.  Trade  fixtures  held 
to  be  removable:  Brewing  vessels.  Law- 
ton  V.  Lawton,  3  Atk.  13 ;  Buildings 
accessory  to  removable  trade  fixtures, 
Dudley  v.  Warde,  Ambl.  113;  Cider- 
mills,  Lawton  v.  Lawton,  supra  ;  Holmes 
!',  Tremper,  20  Johns.  29 ;  Colliery  ma- 
chines, Lawton  v.  Lawton,  supra;  Cop- 
pers, Poole's  case,  1  Salk.  368,*  Lawton 
V.  Lawton,  supra;  Dutch  barns.  Dean  v. 
Allalley,  3  Esp.  11 ;  Engines,  Lawton  v. 
Lawton,  supra ;  Dudley  «.  Warde,  supra  ,■ 
Jibs,  Davis  r.  Jones,  2  B,  &  Aid.  165  ; 
Salt-pans,  Lawton  v.  Salmon,  1  H.  Bl. 
259,  n. ;  Shrubs  planted  for  sale,  Penton 
V.    Robart,   2   East,  88;   Miller  7',  Baker, 

1  Met.  27 ;  Soap  works,  Poole's  case, 
supra :  Steam-engine,  Pemberton  v.  King, 

2  Dev.  L  376;  Lemar  v.  Miles,  4  Watts, 
330;  Stills,  Reynolds  v.  Shuler,  5  Cowen, 
323  ;  Burk  v.  Baxter,  3  Mo.  207  ;  Trees 
planted  for  sale,  Penton  v.  Robart,  supra ; 
Miller  ?'.  Baker,  1  Met.  27 ;  Varnish 
house,  Penton  n.  Robart,  supra,  Vats, 
Poole's  ease,  supra. 


1  A  sub-lessee  is  entitled  to  a  proper  notice  to  quit,  although  the  lessee  voluntarily 
surrenders.    Mellor  v.  Watkins,  L.  R.  9  Q.  B.  400.     See  Waters  v.  Roberts,  89  N.  O. 
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a  tenant  from  year  to  year,  is  one  halt  of  a  year,  which  is  distic 
guished  from  six  months'  notice,  (w)  ^  In  this  country  there  is  n 
uniform  rule.  In  some  of  the  States  the  English  rule  seems  to  hav 
been  adopted,  (x)     In  others  it  is  regulated  by  statute,  (y) 


(w)  Doe  V.  Smith,  5  A  &  E.  350  ;  John- 
stone u.  Hudlestone,  4  B.  &  C.  922.  See 
also  Roe  u.  Doe,  6  Bing.  574 ;  Doe  «. 
Green,  4  Esp.  198. 

(r)  Jackson  r.  Bryan,  1  Johns.  322; 
Hanehett  u.  Whitney,  1  Vt  311  ;  Trous- 
dale I.  Darnell,  6  Yerg.  431. 

(y)  In  Massachusetts,  three  months' 
notice  is  enough  in  all  eases  of  tenancy 
at  will,  and  if  the  rent  be  payahle  at 
shorter  periods,  then  the  notice  need  only 
equal  one  of  those  periods.  Pub.  Stats. 
c  121,  §  12.  A  question  arose  in  the  Su- 
preme Court  of  Massachusetts,  in  the  case 
of  Prescott  i>.  Elms,  7  Cush.  346,  as  to  the 
construction  of  the  last  part  of  this  pro- 
vision. It  appeared  in  that  case,  that 
the  defendant  was  tenant  to  the  plaintiff, 
and  that  the  rent  was  payable  monthly, 
but  no  evidence  was  offered  to  show  on 
what  day  of  the  month  it  became  due. 
On  the  2Ist  day  of  September,  1848,  the 
plaintiff  gave  the  defendant  notice  to 
quit  the  premises,  and  on  the  26th  day  of 
October  following  brought  his  action  to 
recover  them.  The  defendant  requested 
the  court  to  rule,  that  the  notice  was 
insufficient,  because  it  onj^ht  to  appear 
that  the  notice  covered  an  entire  period 
intervening  between  the  times  of  paying 
rent ,  so  that,  if  the  rent  was  payable  on 
the  first  day  of  each   month,  and  notice 


was  given  on  the  21st  of  September,  th 
tenant  was  under  no  obligation  to  ri 
move,  and  the  plaintiff  could  not  con 
raence  his  action  until  the  first  day  c 
November  The  court  declining  so  t 
rule,  the  cause  was  carried  to  the  Suprem 
Court,  where  the  exception  was  sustaine 
on  the  ground  that  the  R.  S.  had  in  thi 
respect  adopted  the  rule  of  the  commo 
law,  as  to  which  see  13  H.  8,  15  b 
Right  V.  Darby,  1  T.  R.  159;  Doe  v.  Poi 
ter,  3  T.  R.  13;  Richardson  !'.  Langridge 
4  Taunt.  128;  Doe  i'.  Johnston,  McCle 
&  Y.  141.  But  the  English  rule  applie 
only  where  there  is  a  yearly  tenancy  ej 
pressly  or  impliedly  created,  and  ther 
is  no  agreement  between  the  parties  i 
relation  to  the  termination  of  the  tei 
ancy  ;  but  where  the  parties  agree  ths 
the  tenancy  shall  expire  upon  the  givin 
of  a  notice  for  a  certain  time,  the  notic 
may  be  given  at  any  time.  Doe  i>.  Gra 
ton,  11  E.  L.  &  E.  488;  a.  c.  18  Q.  B.  49( 
See,  however,  Baker  v.  Adams,  5  Cusl 
89,  and  also  Doe  v.  Cox,  11  Q.  B.  122 
Post  V.  Post,  14  Barb.  253.  In  Massachi 
setts  a  tenant  at  suHerance  is  not  entitle 
to  notice.  Benedict  y.  Morse,  10  Met.  22.3 
Kinsley  v.  Ames,  2  Met.  29  ;  HoUis  v.  Poo 
3  Met.  350.  See  also  EUis  v.  Paige, 
Pick.  43 ;  Coffin  v.  Lunt,  2  Pick.  70. 


145  Notice  by  a  lessor  will  enure  to  the  benefit  of  his  assignee.  Glenn  v.  Thompso 
75  Penn,  St  389  Payment  of  rent  in  advance  does  not  dispense  with  notice.  Spragi 
t,'.  Quinn,  108  Mass  553  If  a  tenant  holds  over,  no  notice  is  necessary,  Kuecht 
Mitchell,  67  111.  86;  unless  so  long  continued  that  the  landlord's  assent  will  be  pr 
sumed,  Smith  r.  Littlefield,  51  N.  Y.  539 ;  nor  where  a  tenant  is  to  remain  only  whi 
in  the  landlord's  employ,  Grosvenor  v.  Henry,  27  la.  269  ;  or  on  condition  of  runnii 
a  saw-mill  which  he  abandons,  Crawley  i:  MuUins,  48  Mo.  517  ;  or  his  term  is  to  er 
on  notice  of  a  sale,  Miller  v.  Levi,  44  X.  Y.  489  ;  or  "  if  he  suited  the  landlord,"  Whe 
stone  «.  Davis,  34  Ind.  510:  or  as  long  as  the  tenant  pays  rent  and  the  landlord  cs 
let.  Wood  0.  Beard,  2  Ex.  D.  30.  But  if  the  act  or  condition  is  within  the  landlord 
control,  the  tenant  must  have  reasonable  notice.  Shaw  c.  Hoffman,  25  Mich  16 
Notice  by  an  unauthorized  agent  cannot  be  ratified  after  the  proper  time  has  expire 
Brahn  v  Jersey  City,  &c.  Co.,  9  \^room,  74.  A  notice  from  one  to  whom  lessor  agre 
to  convey  is  not  good.  Reeder  v.  Sayre,  70  N.  Y.  180.  An  error  in  the  address  do 
not  vitiate,  if  it  is  received  by  the  one  intended,  Clark  v.  Keliher,  107  Mass,  406;  as 
a  married  woman  as  "  Mr  C,"  Cook  v.  Creswell,  44  Md,  581.  Defects  in  a  noti 
may  be  waived  by  the  party  reoeivmg  it,  Boynton  v.  Bodwell,  113  Mass.  531.  Tl 
owner  of  land,  who  forcibly  enters  thereon  and  ejects  without  unnecessary  force 
tenant  at  sufferance,  who  has  had  reasonable  notice  to  quit,  is  not  liable  to  an  actii 
for  an  assault.  Low  v.  Elwell,  121  Mass  309,  where  Grai/,  C.  J.,  elaborately  reviei 
all  the  authorities.  —  K 

1  In  England,  such  a  notice  must  run  from  one  quarterly  feast  day  to  the  ne> 
though  more  or  less  than  six  months,  Morgan  v  Davies,  3  C.  P.  D  260 ;  but  the  parti 
may  agree  on  any  period,  as  one  week,  Cornish  v.  Stubbs,  L.  R  5  0.  P.  334.  —  K 
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*A  notice  to  quit  is  necessary  in  all  those  cases  in  *514 
which  the  implication  of  law  creates  a  tenancy  from  year 
to  year,  or  one  determinable  by  the  landlord,  (e)  But  a  notice 
to  quit  is  not  necessary  where  the  relation  of  landlord  and  tenant 
does  not  subsist,  (a)  or  where  the  tenant  distinctly  disclaims  the 
title  of  his  landlord,  (b) 

As  the  tenant  is  to  act  upon  the  notice  when  he  receives  it,  it 
should  be  such  a  notice  as  he  may  act  upon  safely ;  and  there- 
fore it  must  be  one  which  is  binding  upon  all  parties  concerned 
at  the  time  it  is  given,  and  needs  no  recognition  by  any  one  of 
them  subsequently ;  (c)  nor  will  such  recognition  make  it  suffi- 
cient', (d)  But  a  notice  by  one  joint-tenant  for  himself  and  the 
others  is  sufficient ;  (e)  and  so  is  a  notice  by  one  copartner  for  the 
firm.  (/) 

No  particular  form  of  the  notice  is  necessary ;  but  there  must 
be  a  reasonable  certainty  in  the  description  of  the  premises ;  and 
we  think  there  should  be  a  reaeonably  certain  statement  of  the 
time  when  the  tenant  mus*  quit ;  but  this  has  been  denied  in  New 
York.(^  It  seems  that  the  notice  need  state  no  reason  for 
terminating  the  tenancy.  (/$r)  The  notice  may  be  oral,  unless 
there  be  an  express  agreement  that  it  should  be  in  writing.  (^) 
Tt  should  be  served  upon  the  tenant  personally,  or  by 
leaving  it  with  the  tenant's  wife,  or  servant,  at  *  the  usual  *  515 
place  of  abode  of  the  tenant  ;(/i)  and  if  so  left  it  is 
sufficient,  although  it  never  reach  the  tenant.  (1)  If  there  is 
more  than  one  tenant,  the  notice  should  be  addressed  to  all,  but 
it  may  be  served  on  either  one.  (;) 

(z)  Doe  V.  Watta,  2  Esp.  501  :  s.  c.  7  Major,  1  Br.   &  B.  4;  Doe  v.   Frowd,  4 

T.   R    83 ;    Denn    v.    Rawlins,    10   East  Bing.  557  ;  Doe  a.  Rollings^  4  C.  B.  188  ; 

(Day's  ed.),  261    n.  2.  Doe  v.  Clarke,  Peake,  Ad.  Cas.  239. 

(a)  Right  V.  Bawden,  3  East,  260 ,  Roe  (c)  Doe  v.  Cuthell,  5  East,  491  ;  Doe 
V.  Prideaux,  10  East,  158.     Therefore,  if  v.  Goldwin,  2  Q.  B.  143.     And  see  Currier 
a  man  gets  into  possession  of  a  house  to  y.  Barker,  2  Gray,  224 ;  Steward  v.  Hard- 
be  let,  without  the  privity  of  the  landlord,  ing,  id.  335.  -r.  -i-,  n 
and  they  afterwards   enter   into  a  nego-          (d)  Parke,   B.,  m  Buron  v.  Denman,  2 
tiation  for   a  lease,  but  differ  upon  the  Exch.  167,  188;  Doe  v.  Goldwin,  supra; 
terms,  the  landlord  may  maintain  eject-  Doe  v.  Walters,  10  B.  &  C.  626. 
ment  to  recover  possession  of  the  prem-          (e)  Doe  c.   Summersett,    1    B.  &  Ad. 
ises  without  giving   any  notice   to   quit,  135;  Doe  -•.  Hughes,  7  M.  &  W.  139. 
Doe  V     Quigley,    2    Camp.    505.     So   a          (/)  Doe  i.  Hulme,  2  Man    &  R.  483. 
member  of  a  firm,  occup^'ing  a  house  of          iff)  Burns  v.  Bryant  31  W.  Y.  453. 
one  of  his  copartners  during  the  partner-          {fg)  Russell  r.  AUard,  18  JN.  H.  222. 
ship,  is  not  entitled  to  notice  at  its  close.          (,<?)  Doe  v.  Crick,  5  Esp.  196 ;  Doe  v. 
Waithman  i),  Miles,  1  Stark.  181.     So  of  Pierce,  2   Camp.    96;    Legg  v.    Benion, 
a  vendee  in  possession,  who  has  not  paid  Willes,  43.                           m   t,    .„,     t. 
the  price,  nor  been  recognized  as  a  ten-          (A)  Jones  w.  Marsh,  2  1.  U.  404;  Doe 
ant.     Doe  0.  Lawder,  1  Stark.  308;  Doe  v  Lucas,  5  Esp.  183.            ^    „  ,,  ,„ 
V.  Sayer,  3  Camp.    8.     See   also   Doe  ...          (0  Doe  «.  Dunbar,  Mood.  &  M  10 
Chamberlaine,  5  M.  &  W.  14.                               (j)  Doe  v.  Watkins,  7  East,  551 ;  Doe 

(6)  Doe  v.  Evans,  9  M.  &W.  48.    Doe  v  Crick,  5  Esp.  196. 
V.  Pasquali,  Peake,   Cas.  196;  Bower  v. 
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A  valid  notice,  properly  served,  vests  the  premises  in  the  land- 
lord, and  absolutely  terminates  the  tenant's  right  of  possession  at 
the  time  stated.  (A;)  ^  But  this  and  all  other  eft'ects  of  the  notice 
may  be  waived  by  the  landlord,  and  is  so  waived  by  his  receiving 
subsequent  rent  from  the  tenant.  {I) 


SECTION   VIII. 

OF   APPORTIONMENT    OF    RENT. 

The  lessor  holds  only  the  reversion,  the  lessee  having  the  land. 
It  is  common  to  speak  of  the  lessor  who  makes  a  sale  of  the 
premises,  as  selling  the  land ;  but  in  law,  all  he  can  sell  is  his 
right  to  the  land,  and  this  means  the  reversion.  If  he  sells  the 
whole  of  this  to  one  buyer,  the  buyer  takes  hia  place,  acquires 
his  rights,  and  is  subject  to  all  of  his  obligations  which  run  with 
the  land,  (m)  But  if  he  sells  a  part  only  of  the  reversion,  or  if 
he  sells  the  whole  in  parcels  to  different  purchasers,  this  does 
not  extinguish  the  obligations  of  the  lessee,  nor  does  it  transfer 
them  all  to  the  purchaser.  There  must  now  be  an  apportionment 
of  the  rent.  And  this  may  arise  also  if  the  lessor,  retaining  the 
reversion,  assigns  a  portion  of  the  rent  to  one  assignee  and 
another  part  to  another  person,  (n.)  The  common-law  doctrine  of 
entirety  of  contract  forbade  this  apportionment.      But  it  was  long 

ago  permitted  from  obvious  necessity. 
*  516  *  Where  the  transfer  of  the  land  or  premises  is  by  ali- 
quot parts,  as  half,  or  one-third,  to  one  transferee,  and  the 
residue  to  another,  there  is  no  difficulty  in  apportioning  the  rent 
in  the  same  way.  But  if  the  owner  of  a  house  under  lease  sells 
so  many  rooms,  or  the  owner  of  a  farm  sells  so  many  fields,  the 
question  will  arise,  in  what  manner  the  apportionment  is  to  be 
made ;  that  is,   whether  in    the  ratio  of  quantity,   or  in  that  of 

(k)  Turner  u.   Meymott,   1  Bing.  158;  Brydges,    14   M.   &   W.    437;  Wright   v. 

Taunton  v.  Costar,  7  T.   R.  431  ;  l^acey  r.  Burroughes,  3  C.  B.  685. 
Lear,  Peake,  Ad.  Cas.  210.     Whether  a  (/)  Collins   v.    Canty,    6    Cush.    415; 

tenant   in  possession,  who,  after  a  good  Blythe  v  Dennett,  6  E.  L.  &  E.  424 ;  s.  c. 

notice   has   expired,    has   been  assaulted  13  C.  B.   178.     See  also  Hunter  v,  Oster- 

and  forcihly  expelled  from  the  premises,  hondt,  11  Barb.  33. 
may  have  his   action    against    the   land-  [m]  See  are(e,  pp.  *231,  *  232. 

lord,  seems  to  be  doubtful     See  Newton  (n)   Bliss  v.  Collins,  5  B.  &  Aid.  876. 

V.  Harland,  1  Man.  &  G.  644  ;  Harvey  i', 

1  But  if  the  tenancy  is  terminated  between  stated  pay-days,  no  rent  is  recoverable 
after  the  last  preceding  pay-day.  Cameron  c.  Little,  62  Me.  550.  And  see  Emmes 
V.  Feeley,  132  Mass.  346.  —  K. 
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value.  And  it  is  now  settled,  that  it  must  be  in  proportion  to 
value,  and  not  quantity ;  and  that  this  is  a  question  of  tact,  for 
the  jury  to  settle  upon  the  evidence  offered  them,  (o) 

If  the  owner  and  the  buyer  or  buyers  of  the  reversion  agree 
together  as  to  the  apportionment  of  rent,  the  lessee  is  bound  by 
this,  because  it  is  of  no  importance  to  him  to  whom  he  pays  the 
rent. 

The  rent  must  be  apportioned  also,  if  the  reversion  is  divided 
among  many  persons,  by  act  of  law ;  as  by  descent,  or  sale  on 
execution,  or  by  decree,  (p) 

The  lessor  cannot  himself  apportion  it  by  his  own  wrong.  If 
he  enters  on  a  part  with  the  consent  of  the  tenant,  the  rent  is 
porportionally  abated ;  but  if  he  enters  wrongfully  and  ousts  the 
lessee  from  a  part  of  the  premises,  the  whole  rent  is  suspended 
until  the  lessee  is  restored.  (5) 

There  may  also  be  an  apportionment  by  time ;  as  if  the  lessor 
dies  in  the  middle  of  the  term.  At  common  law  there  could  be 
no  apportionment  of  rent  in  this  case,  and  the  lessee  is  free  from 
the  rent  to  the  death  of  the  lessor.  But  by  statutes  in  England,  (r) 
and  by  similar  statutory  provisions  or  usage  in  this  country,  there 
is  always  an  apportionment  in  such  case,  the  lessee  being  liable 
to  the  representatives  of  the  deceased  for  the  rent  until  he  died, 
and  to  the  heir  afterwards,  (s ) 


*  SECTION   IX.  *517 

OF  REMEDY  FOR  NON-PAYMENT  OF  RENT. 

We  have  already  spoken  of  the  right  of  re-entry,  which  only 
prevents  the  accruing  of  further  rent.  For  rents  due  and  unpaid 
the  common  law  provided  what  Chancellor  Kent  calls  the  "  sum- 
mary and  somewhat  perilous  authority  of  distress. "  This  word  is 
derived  through  the  secondary  form  "  distrein, "  from  the  law-latin 

(0)  Crosby  «,  Loop,  13  111.  625,  Van  Hoar,  124  Mass.  580;  Tunis  u.  Grandy,  22 

Rensselaer  v.  Gallup,  5  Denio,  454 ,  Reed  v.  Gratt.  109. 
Ward,  22  Pa.  St.  144.  (r)  11  Geo.  II  ch.  19,  §  15,  and  4  Wm. 

(p)   1  Roll.  Abr.  tit.  AppoHtonment,  D.  IV.  ch.  22. 
pi.  3,  4,  5 ;  Wotton  v.  Shirt,  Cro.  E.  742.  (s)  Gheen  v.  Osborn,  17  S.  &  R.  171  ; 

(q)  Smith  v    Raleigh,  3   Camp.   513;  Ex  parte   Smyth,    1    Swanst.    338;   New 

Briggs  y.  Hall,  4  Leigh,  484.     See  Mayor  York  Rev.  Statutes. 
V  Thomas,  10  Q.  B.  D.  48,  Fillebrown  c. 
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verb  "  distringo.  "  The  power  of  distress,  under  the  feudal  law, 
was  simply  the  power  to  take  all  the  personal  property  or  chattels 
of  the  tenant  on  the  premises,  and  hold  them  as  security  for  the 
unpaid  rent.  What  it  was,  in  its  exercise,  may  be  inferred  from 
the  fact,  that  this  law  word  came,  in  course  of  time,  to  be  used  as 
an  expression  of  the  extremest  suffering.  In  Massachusetts  and 
the  New  England  States  generally,  in  New  York  since  1846,  and 
in  many  of  the  other  States,  the  lessor  has  no  power  of  distress, 
and  no  other  remedy  for  rent  due,  than  the  same  actions  of  cov- 
enant, debt,  or  assumpsit  for  use  and  occupation,  (d)  and  the 
same  attachment  he  would  have  for  other  debts.  In  others  of 
the  States,  (m)1  it  is  retained,  but  greatly  and  variously  modified. 
Nor  would  it  be  possible  for  us  to  give  a  detailed  view  of  the 
various  provisions  which  exist  in  relation  to  this  power,  except 
by  reference  to  the  State  statutes.  We  will,  however,  endeavor  to 
exhibit  such  more  general  rules  on  the  subject  as  seem  to  rest  on 
adjudication. 

Originally,  the  lessor  might  enter  upon  the  premises  and  dis- 
train any  chattels  he  might  find  there ;  but  now,  and  in 

*  518    this  *  country  generally,  distress  may  be  made  only  on  the 

goods  of  the  tenant,  (v) 
The  distress  must  be  reasonable  in  amount,  and  the  property 


(()  For  cases  on  the  action  of  asaump-  (u)  New   Jersey,    Delaware,   Indiana, 

sit  for  rent,  see  Hall  v.  Sonthmaytl,  15  Illinois,   Virginia,    JIarylanil,   Kentucky, 

Barb.  .32,  Scales  v.   Anderson,  26  Miss.  Mississippi,  Georgia,  South  Carolina,  Penn- 

94;     Greenup    v.    Vernon,    16    111.    26,  sylvania,  and  perhaps  some  others. 
Newby   v.    Yestvd,  6    Port.     (Ind.)    412;  {o)  Hoskins    v.    Paul,   4    Halst.    110; 

Long  c.  Bonner,  11  Ired.  L.  27 ;  Smith  t).  Stone  v.  Matthews,  7  Hill  (N.  Y.),  429; 

Wooding,  20  Ala,  324;  Weaver  u.  Jones,  Brown  v.  Sims,  17  S.  &  R.  13S;   Young- 

24  Ala.  420.  blood  v.  Lowry,  2  McCord,  39;  Riddle  v. 

Welden,  5  Whart.  1. 


1  A  landlord  has  a  lien  on  the  crop  for  rent  and  on  the  tenant's  personal  property, 
the  former  of  which  he  may  follow  into  hands  of  a  purchaser  or  attaching  creditor, 
Prettymann.  Unland,  77  lU.  206;  Mead  v.  Thompson,  78  111.  62  ;  but  not  the  latter, 
Hadden  v.  Knickerbocker,  70  IlL  677  ;  Morgan  r.  Campbell,  22  Wall.  381.  —  There  can 
he  no  distress  unless  the  rent  is  fixed,  or  capable  of  being  fixed,  as  by  arbitration, 
Myers  c.  Mayfield,  7  Bush,  212;  or  in  proportionate  profits  of  thing  let,  Wilkins  v. 
Taliaferro,  .52  Ga.  208 ;  or  proportioned  to  lessor's  improvements,  Detwiler  ,;.  Cox, 
75Penn.  St.  200.  An  undisclosed  principal  of  an  agent,  letting  in  his  own  name,  cannot 
distrain.  Seyfert  r.  Bean,  83  Penn.  St.  450.  The  mere  taking  a  note  for  rent  will  not 
prevent  distrai)iiug,  unless  so  agreed.  Atkyns  v  Byrnes,  71  111  326.  Astipulation 
in  a  lease  giving  landlord  "  lien  "  will  prevail  over  a  purchaser,  attaching  creditor, 
assignee  in  baiikru]itcy,  mechanic's  lien,  and  follow  goods  thou^'h  removed  from  the 
premises.  Hale  r.  Omaha  Bank,  49  N.  Y.  626;  Grotou  Co.  c.  (iardner,  11  R.  I.  626; 
Dalton  c.  Laudahn,  27  Mich.  529  ,  McCaffrey  v.  Woodin,  65  N.  Y  459  ;  Schenley's 
Appeal,  70  Penn.  St.  98.  After  distress  and  before  sale,  a  landlord  cannot  sue  for 
rent  Lehain  i'.  Philpott,  L.  R.  10  Ex.  242.  In  Illinois,  a  tenant  may  recover  damages 
resulting  from  the  impairment  in  value  of  the  use  of  the  premises  by  the  landlord's 
act.     Lynch  c.  Baldwin,  69  lU.  210.  —  K. 
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distrained  cannot  be  carried  out  of  the  cpunty ;  and  the  distress 
must  not  be  made  at  night,  (w) 

Implements  and  beasts  of  husbandry,  tools  of  trade,  household 
goods  to  a  certain  amount,  and  a  great  variety  of  things,  deemed 
by  the  several  legislatures  essential  to  the  subsistence  or  comfort 
of  a  family,  are  exempted  from  distress,  or  attachment,  or  levy 
by  the  several  State  statutes. 

The  goods  may  be  replevied  by  the  owner,  at  any  time  within 
a  certain  number  of  days,  and  the  question  of  indebtedness,  or 
any  other  which  affects  the  right  of  distress,  may  be  tried ;  but  if 
not  replevied,  they  may  be  sold,  and  the  proceeds  applied  to  the 
payment  of  the  rent  due. 

The  landlord  is  punishable  for  unlawful  distress,  by  double 
damages,  or  otherwise ;  and  the  tenant,  for  unlawful  rescue  of 
the  goods  or  prevention  of  distress,  by  treble  damages,  or 
otherwise. 

The  landlord's  power  of  distress  does  not  extend  to  goods 
sold  in  good  faith  and  for  a  valuable  consideration  before  the 
seizure ;  (x)  nor  to  goods  in  the  custody  of  the  law ;  {y)  but 
it  has  been  held  in  New  York,  that  goods  mortgaged  by  the 
tenant,  even  if  taken  possession  of  by  the  mortgagee,  and 
removed  from  the  premises,  may  be  followed  by  the  landlord, 
and  be  distrained  upon,  (a)  And  the  distinction  has  been  taken, 
that  while  the  goods  of  an  assignee  of  the  tenant  are  liable  to 
distress  for  rent,  those  of  a  mere  under-tenant  are  not  so  liable,  (a) 
But  the  process  of  distress  has  been  abolished  in  New  York,  (b) 


(w)  Sherman  v.  Dutch,  16  ID.  283.  (z)    Reynolds    v.    Shaler,    5    Cowen, 

(x)    Craddock    v.     Riddlesbarger,  2     323. 

Dana,  205  ■  Neale  v.   Clautice,  7  liar.  &          (a)  Acher  v.  Witherell,  4  Hill  (N.  Y.), 

J.  372.  112. 

(«)    Craddock    v.     Eiddlesbarger,  2          (6)  Gen.  St.  p.  429.     And  this  law  has 

Dana   205  heen  held  to  he  constitutional.     Guild  v. 

'        '  Rogers,  8  Barb.  5p2. 
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*519  *CHAPTEE  IV. 

PURCHASE  AND  SALE  OF  PERSONAL  PROPEETY. 

Sect.  I.  —  Essentials   of  a    Sale. 

All  that  is  essential  to  the  sale  of  a  chattel,  at  common  law, 
is  the  agreement  of  the  parties  that  the  property  in  the  subject- 
matter  should  pass  from  the  vendor  to  the  vendee  for  a  consid- 
eration given,  or  promised  to  be  given,  by  the  vendee.  Yet  where 
the  parties  have  not  explicitly  manifested  their  meaning,  the  law 
makes  some  important  inferences.  There  is  a  presumption  that 
every  sale  is  to  be  consummated  at  once ;  that  the  chattel  is  to 
be  delivered,  and  the  price  paid,  without  delay.  If,  therefore, 
nothing  appears  but  an  offer  and  an  acceptance,  and  the  vendee 
goes  his  way  without  making  payment,  it  is  held  to  be  a  breach 
of  the  contract  (which  is  presumed  to  have  contemplated  payment 
on  the  spot),  and  the  vendor  is  not  bound  by  the  sale.  But  if 
there  was  a  delivery  of  the  chattel,  or  the  receipt  of  earnest,  or  of 
part  payment,  either  of  these  is  evidence  of  an  understanding  that 
something  should  remain  to  be  performed  in  futuro  ;  and  the 
legal  presumption  is  rebutted.  Where  the  terms  of  the  contract 
expressly  postpone  delivery,  or  payment,  or  both,  to  a  future  day, 
here  also  the  sale  is  valid,  and  no  legal  presumption  obstructs  the 
intention  of  the  parties,  but  the  property  in  the  chattel  sold 
passes  immediately.  In  this  case  no  earnest  is  necessary 
*520    to   bind   the   bargain,  (a)     The    *  effect   of   the   Statute    of 

(a)  The  law  of  sales,  as  it  stands  at  that  I  shall  have  £20  for  mv  horse,  and 

this   moment  at  the  common   law,  is  at  I  agree;  now  if  yon  do  not  pay  the  money 

least  as  old  as  the  Year-books.     In  1  +  H  immediately,  this   is  not  a   bargain  ;    for 

8,   17  b,  21  b  in  the  Common  Pleas,  the  my  agreement  is  for  the  £i!(),  and  it  you 

law  npon  this  subject  is  thns  stated   by  do  not  pay  the  money  straightway,  you 

Pollard,  J.:  "Bargains  and  sales  all  de-  do  not  act  according  to  my  .agreement 

])end    upon    communication    and    words  I   ought,  however,  m   this  case,  to  wait 

between    the    parties ;    for    all    bargains  convenient  leisure,  to  wit,  until  you  have 

can  be  to  take  effect  instantly,  or  upon  a  counted   your  money.     Bnt  if  you  go  to 

thing  to  he  done  thereafter.      They  can  your  house  for  the  money,  am   I  obliged 

be  npon  condition,  and  they  can  also  be  to  waif     No,  truly;   fur  I  would   be  in 

perfect ;  and  yet  no  rpiid  pro  quo  immedi-  no  certainty   of   my   money   or   of   your 

ately.      And   all   this  depends  upon   the  return;   and   therefore   it   is   no  contract 

communication  between  you  and  me ;  as  unless  this  [delay]  be  agreed  at  the  com- 
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Frauds,  in  modifying  the  principles  of  the  common  law  in  rela- 
tion to  sales,  will  be  considered  hereafter. 

It  must  be  remembered,  that  no  one  can  give  what  he  has  not 
himself ;  and  therefore  no  one  can  give  good  title  who  has  no 
good  title.  ^  If  a  mere  finder,  and  still  more  if  a  thief,  sells  what 
he  has  found  or  stolen,  to  A,  and  A  buys  in  good  faith,  and  so 
sells  to  B,  and  B  to  C,  and  C  to  D,  etc. ,  the  original  owner  may 
reclaim  his  property  wherever  it  may  be,  and  take  it  without  any 
payment  to  the  holder,  any  more  than  if  that  holder  were  the 
thief  himself,  (b)  In  England,  a  sale  in  market  overt  changes 
the  property  and  divests  the  owner  of  his  rights ;  but  we  have  no 
market  overt  in  this  country,  (c)  ^  It  has  even  been  held,  that  an 
auctioneer  selling  stolen  goods,  and  paying  over  the  money  to  the 
thief  in  good  faith,  is  liable  in  trover  to  the  true  owner  of  the 
goods  ;(c?)  but  this  is  certainly  very  severe.  It  has  also  been 
held  that  one  who  innocently  buys  a  stolen  horse,  and  sells  him 
for  value,  is  liable  to  the  owner  for  his  value,  (dd)  If  the  owner 
has  been  deceived  and  defrauded  into  parting  with  his  property, 
so  that  he  could  claim  it  from  the  taker,  yet  if  he  voluntarily 
parted  with  the  property,  he  cannot  reclaim  it  from  one  who  in 

munication.     But  if  I   sell  my  horse  to  Touch,  p.  224.     And  also  Noy,  Maxims, 

you  for  so  much  as  J.  at  S.  shall  say,  this  p.  88,     And  see  Duncan  !;.  Lewis,  1   Du- 

is  good  if  he  does  say,  and  if  not,  void;  vail,    183;    Martin   v.    Hurlbut,  9   Minn, 

and  thus  a  contract  can  be  good  or  void,  142. 

depending  upon  matter  subsequent.  Like-  (6)  McGrew  v.  Browder,  14  Mart, 
wise  if  I  sell  my  horse  for  £10  to  be  (La.)  17;  Roland  v.  Gundy,  5  Ohio,  202  j 
paid  on  a  day,  now  this  is  good  ;  and  yet  Browning  v.  Magill,  2  Har.  &  J.  308  ; 
there  is  no  quid  pro  quo  immediately,"  Dame  v.  Baldwin,  8  Mass,  518;  Wheel- 
In  the  same  case,  Brudnel,  C,  J.,  said:  wright  v.  Depeyster,  1  Johns.  479; 
"  As  has  been  said,  bargains  and  sales  Hosack  v.  Weaver,  1  Yeates,  478 ;  Easton 
are  as  is  concluded  and  agreed  among  v.  Worthington,  5  S.  &  R.  130;  Lance  v. 
the  parties, —  as  their  intentions  can  be  Cowan,  1  Dana,  195;  Ventress  v.  Smith, 
gathered.  For  if  I  sell  my  horse  to  you  10  Pet.  161  ;  Nixon  i:  Brown,  57  N.  H. 
for  £10,  and  we  both  are  agreed,  and  I  34;  Coombs  v.  Gorden,  59  Me.  Ill; 
accept  a  penny  m  earnest,  this  is  a  perfect  Barker  v.  Dinsmore,  72  Pa.  427  ;  Quinu 
contract;  you  shall  haye  the  horse,  and  v.  Davis,  78  Pa.  15;  Mechanics',  &c. 
I  shall  have  an  action  for  the  money.  Bank  v.  Farmers',  &c.  Bank,  60  N.  Y. 
But  if  I  wish  to  sell  my  horse  to  you  for  40. 

£10,  and  you  say  that  you  will  give  £10  (c)  See  the  cases  cited  in  the  last  note, 

for   him,  and    I   say  that   I  am  content;  Also    Hargreave   v.    Spink,   [1892]    1    Q. 

still,  if  you  do  not  pay  the  money  now,  B.  25. 

but  depart  from  the  place,  this  is  no  bar-  (rf)  Hills  v.  Snell,  104  Mass.  173  ;  Pease 

gain,    for   X    am   only   content   that   you  w.  Smith,  61  N.  Y.  477  ;  Hoffman  i'.  Carrow, 

should  have  my  horse  for  £10,  and  not-  22  Wend.  285;  Consolidated  Company  i;, 

withstanding    you   say  you   are   content,  Curtis,  [1892]  I  Q.  B.  49.5. 
the   transaction   is   yet   not   perfect ;    for  (rfrf)  Robinson  v.   Skipworth,  23  Ind. 

you  do  not  pay  the  money,  and  so  do  not  311 ;  Sharp  y.  Parks,  48  111.  511. 
perform  the  agreement."     See  also  Shep. 

1  Bearce  v  Bowker,  115  Mass.  129;  Moodv  v.  Blake,  117  Mass.  23,  26;  Prime  i;. 
Cobb  63  Me.  200;  Bryant  v.  Whitcher,  52  N.  H.  158, 161 ;  Klein  v.  Seibold,  89  111.  540, 
See  Nixon  v.  Brown,  57  N.  H.  34 ;  West.  Un.  R.  Co.  ".  Wagner,  65  111.  197.  —  K. 

2  But  such  a  sale  does  not  protect  the  seller.  Ganly  v.  Ledwidge,  Ir.  R.  IOC.  L. 
33.  — K. 
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good  faith  buys  it  of  the  fraudulent  party;  and  not  even  if  the 
fraud  amounted  to  felony,  (e)  And  this  rule  has  been  applied 
where  it  was  not  a  buyer,  but  a  creditor  who  took  the  goods  in 
payment  of  a  debt,  (ee)  But  we  think  this  may  be  questioned. 
But  it  is  said  that  a  vendee  with  possession  and  a  right  to  acquire 
title  by  a  subsequent  act  cannot  before  that  act  give  title  against 

his  vendor  to  a  bond  fide  purchaser,  (e/) 
*  521        *  It  should  also  be  stated  that  no  one  can  be  made  to 

buy  of  another  without  his  own  assent.  Thus  if  A  sends 
an  order  to  B  for  goods  and  C  sends  the  goods  he  cannot  sue  for 
the  price  if  A  repudiates  the  sale,  although  C  had  bought  B's 
business.  (/) 

We  will  now  proceed  to  treat  of  an  absolute  sale,  and  then  of  a 
conditional  sale  of  a  chattel. 


SECTION   11. 

ABSOLUTE    SALE    OF    CHATTELS. 

A  sale  of  a  chattel  is  an  exchange  thereof  for  money ;  but  a 
sale  is  distinctly  discriminated  in  many  respects  from  an  exchange 
in  law  ;  an  exchange  being  the  giving  of  one  thing  and  the  receiv- 
ing of  another  thing ;  while  a  sale  is  the  giving  of  one  thing  for 
that  which  is  the  representative  of  all  values.  {())  ^ 

(c)  Malcom     v.    Loveridge,    13   Barb.  Exch.  577.     Mich.,  &.c.  E.  Co.  v.  Phillips, 

372;  Hall  «.  Hinks,  21   Md.  406;  Keyser  60  111.  190  ;  Young  v.  Bradley,  68  111.  553. 

V  Harbeck,  3  Duer,  373      See  also  Wil-  This  is  doubted,  however,   in  Sawyer  u. 
liams  0.  Given,  6  Gr.itt.  268 ;  Jennings  v.  Fisher,  32  Me.  28. 

Gage,   13  111.   610;  Titcomb  v.  Wood,  38  (ee)  Butters  v.  Haughwout,  42  111.  9. 

Me.  561  ;    t'aldwell  o.   Bartlett,  3  Duer,  (ef)  Ballard  v.  Burgett,  47  Barb  646. 

341 ;  Smith  c.  Lynes,  1  Seld.  41  ;  Crocker  (f)  Boulton  v.  .Jones,  2  Hurls  &  Norm. 

V.  Crocker,  31  N.  Y.  507;  Hutchinson  w.  Exch.  564;  Boston  Ice  (_'o.  v.  Potter  123 

Watkins,  17  Iowa,  475 ;  Shufeldt  v.  Pease,  Mass.  28  ' 

16  Wis.  659.     So  in  England,  Kingsford  [q)  The  distinction  betiveen  sales  and 

u.  Merry,  34  E.  L.  &   E.  607  ;   s.  o.  11  exchanges  is  well  pointed  out  in  an  anony- 

1  For  breach  of  agreement  to  exchange,  the  declaration  should  be  special.  Steven- 
son !>.  State,  65  Ind.  409  ;  Edwards  v.  Cottrell,  43  la.  194.  ^Vhen  the  same  thing, 
though  changed  m  form,  is  to  be  returned,  it  is  bailment ;  when  another  thing  of 
equal  value  may  be  returned,  it  is  a  sale.      Lonergan  v.  Stewart,  55  111.  44  •   Rahilly 

V  Wilson  3  Dillon  420 ;  Schlesinger  v.  Stratton,  9  R.  I.  578 ;  Hughes  v.  Stanley  45 
Ia^622;  Marsh  ij^  Titus,  3  Hun,  550;  Frazer  v.  Boss,  66  Ind.  1 ;  Dittmar  v.  Norman, 
21  ;?rl-  ■""'  I^P'^der  Co.  V.  Burkhardt,  97  U.  S.  no.  Johnston  v.  Browne  37  la! 
200.  Where  one  is  to  furnish  another  a  certain  line  of  goods  and  receive  monthly 
accounts  of  sales,  it  is  consignment.  Walker  v.  Butterick  105  Mass  2.i7  •  Converse- 
ville  C).  t!,  CLambersburg  Co.  14  Hun,  609;  Williams  Bros.  v.  Davis  47  la  363- 
Albert  V.  Lindau,  46  Md.  334 ;  Ex  parte  White,  L.  R.  6  Ch.  App.  397  ;  In  re  Lin'forth 
4  Sawyer,  .370.  As  to  sale  with  right  to  repurchase,  see  Slutz  v.  Desenberg,  28  Ohio 
ot.  o71. — ■  Ja.. 

540 


CH.  IV.] 


SALE  OP  PERSONAL  PROPERTY, 


*522 


For  a  sale  to  be  valid  in  law  there  must  be  parties,  a  consid- 
eration, and  a  thing  to  be  sold.     All  persons  may  be  par- 
ties to  *  a  sale,  unless  they  labor  under  the  disabilities  or    *  522 
restraints  which  have  been  spoken  of  in  reference  to  con- 
tracts generally. 

Of  the  consideration  we  have  spoken  already. 

The  existence  of  the  thing  to  be  sold,  or  the  subject-matter  of 
the  contract,  is  essential  to  the  validity  of  the  contract,  (h)  If  a 
horse  sold  be  dead  before  the  sale,  or  merchandise  be  destroyed 
by  fire,  both  parties  being  ignorant  thereof,  the  sale  is  wholly 


mous  case  in  3  Salk.  157,  where  it  ia 
said  ■  "  Permutatio  vicina  est  emptioni,  but 
exchanges  were  the  original  and  natural 
way  of  commerce  precedent  to  buying, 
for  there  was  no  buying  till  money  was 
invented ;  now,  in  exchanging,  both  par- 
ties are  buyers  and  sellers,  and  both 
equally  warrant;  and  this  is  a  natural 
rather  than  a  civil  contract,  so  by  the  civil 
law,  upon  a  bare  agreement  to  exchange, 
without  a  delivery  on  both  sides,  neither 
of  the  parties  could  have  an  action  upon 
such  agreement,  as  they  may  in  cases  of 
selling ;  but  if  there  was  a  delivery  on 
one  side,  and  not  of  the  other,  in  such 
case  the  deliverer  might  have  an  action 
to  recover  the  thing  which  he  delivered, 
but  he  could  have  no  action  to  enforce 
the  other  to  deliver  what  he  had  agreed 
to  deliver,  and  which  the  deliverer  was 
to  have  in  lieu  of  that  thing  which  he  de- 
livered to  the  other."  —  fi  goods  have 
been  delivered  by  one  party,  and  the 
other  party  agrees  to  deliver  other  goods 
of  a  similar  quality  on  demand,  the 
transaction  is  not  a  sale,  but  an  agree- 
ment to  exchange.  Mitchell  v.  Gile,  12 
N.  H.  390.  —  And  proof  of  an  exchange 
will  not  support  an  averment  of  a  sale  of 
goods.  Vail  ?;.  Strong,  10  Vt.  457.  —  But 
m  Sheldon  r.  Cox,  3  B.  &  C.  420,  where 
A  agreed  to  give  a  horse,  warranted 
sound,  in  exchange  for  a  horse  of  B,  and 
a  sum  of  money;  and  the  horses  were 
exchanged,  but  B  refused  to  pay  the 
money,  pretending  that  A's  horse  was 
unsound ;  it  was  held,  that  it  might  be 
recovered  on  an  indebitatus  count  for 
horses  sold  and  delivered. 

(A)  Wood  &  Foster's  case,  1  Leon.  42; 
Grantham  v.  Hawley,  Hob.  132;  Stricl?- 
land  V.  Turner,  14  E.  L.  &  E.  471 ;  s.  c.  7 
Exch.  208  ;  Robinson  v.  Macdonnel,  5  M. 
&  Sel.  228,  where  it  was  held,  that  an  as- 
signment of  the  freight,  earnings,  and 
profits  of  a  ship,  does  not  extend  to  the 
profits  not  in  existence,  actual  or  poten- 
tial, at  the  time  of  the  assignment. 
Therefore,  where  C.  assigned  by  deed  to 


S.  the  freight,  earnings,  and  profits  of  the 
ship  W.,  which  ship  afterwards  in  a  voy- 
age to  the  South  Seas,  obtained  a  quan- 
tity of  oil,  the  produce  of  whales  taken 
in  the  said  voyage ;  it  was  held,  that  this 
oil  did  not  pass  to  S.  by  the  assignment ; 
for  the  assignor  had  no  property,  actual 
or  potential,  in  the  oil,  at  the  time  of  as- 
signment, and  the  voyage  was  not  then 
contemplated.  But  where  the  plaintiffs 
had  shipped  corn  to  London  in  a  vessel 
chartered  by  them,  and  sent  the  bill  of 
lading  together  with  the  policy  of  in- 
surance effected  upon  the  property  to 
the  defendants,  corn-factors  in  London, 
who  were  to  act  under  a  del  credere  com- 
mission, and  the  defendants  on  the  15th 
of  May  sold  the  cargo  to  C.,  sending  him 
a  bought  note,  stating  that  he  had  bought 
of  them  1180  quarters  of  Salonica  Indian 
corn,  of  fair  average  quality  when 
shipped  on  board  the  Kezia  Page  from 
Salonica,  bill  of  lading  dated  February 
22,  at  27.S.  per  quarter,  free  on  board, 
and  including  freight  and  insurance  to  a 
safe  port  in  the  United  Kingdom,  the 
vessel  calling  at  Cork  or  Falmouth  for 
orders,  payment  to  be  upon  handing 
shipping  documents  ;  it  was  held  {Pollock, 
C.  B.,  dissenting),  that  the  meaning  of 
the  contract  was,  that  the  purchaser 
bought  the  cargo  if  it  existed  at  the  date 
of  the  contract,  but  that  if  damaged  or 
lost,  he  bought  the  benefit  of  the  insur- 
ance, and  therefore,  although  upon  the 
voyage  the  corn  had  become  fermented 
and  so  heated  that  it  was  unfit  to  be  car- 
ried, and  was  sold  on  the  24th  of  April  at 
Tunis  Bay,  he  was  bound  to  pay  the 
stipulated  price  in  a  reasonable  time  after 
the  delivery  of  the  shipping  documents, 
and  that,  therefore,  the  defendants  were 
liable  to  the  plaintiff,  under  their  del  cre- 
dere commission.  Couturier  v.  Hastie,  8 
Exch.  40;  s.  c.  sub  nom.  Hastie  v.  Coutu- 
rier, reversed  in  9  Exch.  102;  s.  o.  5  H. 
L.  Cas.  673.  See  also  Smith  v.  Myers, 
L.  K.  5  Q.  B.  429 ;  L.  R.  7  Q.  B.  139 ; 
Dexter  v.  Norton,  47  N.  Y.  62. 
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void.  If  a  substantial  part  of  the  thing  sold  be  non-existent,  it  is 
said,(i)  that  the  buyer  has  his  option  to  rescind  the  sale,  or  take 
the  remainder  with  a  reasonable  abatement,  of  the  price.  But 
where  the  parties  are  equally  innocent,  we  think  the  meaning  and 
effect  of  this  rule  is,  that  the  buyer  should  have  only  his  choice 
between  enforcing  or  rescinding  the  contract ;  and  if  he  enforces 
the  contract  and  claims  the  remainder,  he  should  pay  for  it  the 
price  of  the.whole.  For  if  the  remainder  is  to  be  taken  at  a  pro- 
portionate reduction,  or  any  reduction,  from  the  whole  original 
price,  it  should  be  by  a  new  bargain.  Perhaps,  however,  he 
may  take  the  remainder,  if  he  will  pay  for  it  the  original 
price,  with  an  abatement  which  can  be  made  exact  by  a 

*  523    mere  numerical  proportion  ;  as  where  the  goods  were  *  all 

of  one  quality,  and  a  certain  part  was  wholly  destroyed, 
and  the  residue  left  wholly  uninjured.  But  if  a  new  price  is 
to  be  made  for  the  remainder,  by  a  new  estimate  of  its  value, 
it  must  be  certain  that  this  can  be  done  only  by  mutual 
consent,  (j) 

The  thing  sold  need  not  be  in  the  possession  of  the  vendor,  and 
if  it  has  been  tortiously  converted,  the  owner  may  sell  it,  and  give 
title,  and  the  purchaser  may  after  demand  and  refusal  maintain 
trover  for  it.  (Jj) 

A  mere  contingent  possibility,  not  coupled  with  an  interest, 
is  no  subject  of  sale ;  as  all  the  wool  one  shall  ever  have ;  (k) '  or 

(i)  2  Kent,  Com.  469.  —  The  same  rule  ( /;)  Tome    v.    Dubois,   6   Wall.   548; 

exists  in  the   French   law.      Code  Napo-  Webber  v.  Davis,  44  Me.  147  ;  Hubbard  v. 

leon,  No.  1601.  Bliss,  12  Allen,  590  j  McKee  v.  Judd,  12 

(^)  See  also  Farrer   v.  Nightingal,  2  N.  Y.  622. 

Esp.   639,  where  Lord  Kenyan  said:  "I  (k)  See  Grantham  y.  Hawley,  Hob.  132. 

have   often   ruled,   that  where   a   person  See  Langton  v.  Horton,  1  Hare,  556.     But 

sells  an  interest,  and  it  appears  that  the  a  valid  sale   may  be   made   of   the  wine 

interest  which  he  pretended  to    sell  was  that  a  vineyard  is  expected  to   produce ; 

not  the  true  one;   as,  for  example,  if  it  or  the  grain  that  a   field  is    expected  to 

was  for  a  lesser  number  of  years  than  he  grow  ;  or  the  milk  that  a  cow  may  yield 

had   contracted   to   sell,  the    buyer   may  during  the    coming   year,  or   the    future 

consider   the  contract  as  at  an  end,  and  young  born  of  a  female  animal  then  owned 

bring  an  action    for   money  had  and  re-  by  the  vendor,  Hull  v.  Hull,  4S  Conn.  250 ; 

ceived,  to  recover  back  any  sum  of  money  Sawyer  i\  Gerrish,  70  Me.  254  ;  McCarty 

he  may  have  paid  in  part  performance  of  u.    Blevina,   5   Yerg.    195;    Congreve   v. 

the  agreement  for  the  sale  \  and  though  Evetts,  26  E.  L.  &  E.  493  ;  s.  c.  10  Exch. 

it  is  said  here,  that  upon  the  mistake  be-  298 ;   Wilkinson  v.   Ketler,  69  Ala,  435  ; 

ing  discovered  in  the  number  of  years  of  Stephens  v.  Tucker,  55  Ga.  543 ;  Arques 

which  the  defendant  stated  himself  to  be  v.  Wasson,  51  Cal.  620;  Cutting  Packing 

possessed,  he    offered  to  make  an  allow-  Co.  v.  Packers'  Exchange,  86  Cal.  574 ; 

ance  pro  tanto,  that  makes  no   difference  Sanborn  v.  Benedict,  78  111.  309  ;  Gotten  v. 

in  the  case ;  it  is  sufficient  for  the  plain-  Willoughby,    83   N.  C.    75 ;   Rawlings  v. 

tiff  to  say,  that  is  not  the  interest  which  Hunt,  90  N.  C.  270 ;   Heald  v.   Builders' 

I  agreed  to  purchase."  Ins.  Co.,  1 1 1  Mass.  38 ;  Headrick  v.  Brat- 

1  So  a  sale  of  fish  to  be  caught  passes  no  titlo  to  the  fi.sh  when  caught.    Low  v. 
Pew,  108  Mass.  347. 
CIO 
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the  sheep  which  a  lessee  has  covenanted  to  leave  at  the  end  of 
an  existing  term.  If  rights  are  vested,  or  possibilities  are  dis- 
tinctly connected  with  interest  or  property,  they  may  be  sold.(0 
But  if  one  sells  what  he  has  not  now,  and  has  made  no  contract 
for  purchasing,  and  has  no  definite  right  to  expect,  as  by  con- 
signment, but  intends  to  go  into  the  market  and  buy,  it  has 
been  held  that  he  cannot  enforce  this  contract  ;(m)  and 
*  although  this  is  questioned,  such  a  contract  if  enforce-  *524 
able,  as  by  the  later  authority  and  the  better  reason  it  seems 
to  be,  must  certainly  be  regarded  as  a  contract  for  a  future  sale, 
and  not  as  a^present  contract  of  sale ;  and  therefore  the  property 
in  the  thing  when  it  is  acquired  by  the  proposed  vendor,  does  not 
pass  at  once  to  the  proposed  vendee  until  the  actual  sale  be 
made,  (n)  ^ 

tain,  6.3  Ind.  438  ;  or  the  wool  that  shall  considerable  doubt  and  suspicion  as  to  the 

hereafter  grow  upon  his  sheep.      But  see  correctness  of  Lord  Tenlerden's  doctrine 

Screws  v.  Roach,  22  Ala.  675  ;  Collier  v.  in  Bryan  v.  Lewis,  it  excited  a  good  deal 

Faulk,  69  Ala.  58  ;  Redd  v  Burrus,  58  Ga.  of  surprise  in  my  mind  at  the  time  ;  and 

574  ;  Gittings  v.  Nelson,  86  111.  591  ;  Hut-  when  examined  I  think  it  is  untenable.     I 

chinson  v.  Ford,  9  Bush,  318;  Pennington  cannot  see  what  principle  of  law  is  at  all 

V.  Jones,  57  la.  37.  affected  by  a  man's  bemg  allowed  to  con- 

{/)  See  Jones  v.  Roe,  3  T.  R.  88 ;  ThraU  tract  for  the  sale  of  goods,  of  which  he 
»  Hill,  110  Mass.  328,  and  cases  cited  in  has  not  possession  at  the  time  of  the  bar- 
note  (k)  supra.  But  tlie  expectancy  of  an  gain,  and  has  no  reasonable  expectation 
heir  presumptive,  or  apparent  (the  fee-  of  receiving.  Such  a  contract  does  not 
simple  being  in  the  ancestor),  is  not  an  amount  to  a  wager,  inasmuch  as  both  the 
interest  or  a  possibility  capable  of  being  contracting  parties  are  not  cognizant  of 
the  subject  of  a  contract.  Carleton  v.  the  fact  that  the  goods  are  not  in  the 
Leighton,  3  Meriv.  667.  vendor's  possession ;   and  even  if  it  were 

(»i)  Bryan  v.    Lewis,  Ry.   &   M.  386.  a  wager,  it  is  not  illegal,  because  it  has  no 

And  see  Lorymer  v.  Smith,  1  B.  &  C.  1  ;  necessary  tendency  to  injure  third  parties." 

s.  c.  2  Dow.  &  R.  23,  Abbott,  C.  J. ;  Head  See  also  Wells  v.  Porter,  2  Bing.  N.  C. 

V.  Goodwin,  37  Me.  187  ;  Stanton  v.  Small,  722,  Bosanquet,  J. ;  Mortimer  v  McCallan, 

3  Sandf.   230 ;    Noyes  v.  Jenkins,  55  Ga.  6  M.  &  W.  58 ;  Stanton  ".  Small,  3  Sandf. 

586;  Brown  v.  Combs,  63  N.  Y.  598.    But  230. 

this   doctrine  was  directly    overruled   in  (n)  Black  v.   Webb,     20    Ohio,    304  ; 

the  case  of   Hibblewhite  v.  McMorine,  5  Stanton  v.  Small,  3  Sandf.  230 ;  Lunn  v. 

M.  &  W.  462,  where  Parke,  B.,  in  deliver-  Thornton,  1   C.  B.  385  ;  Langton  v.  Hig- 

ing  the  judgment  of  the  court,  is  reported  gins,  4  H.  &  N.  402. 
to  have  said  ■  "  I  have  always  entertained 

1  Equitj',  however,  will  give  effect  to  a  conveyance  of  property  not  yet  acquired  or 
even  in  existence,  potentially  or  otherwise.  Holroyd  v.  Marshall,  10  H.  L.  C.  193; 
Lazarns  v  Andrade,  5  C.  P.  D,  318;  Pennock  v.  Coe,  23  How.  117;  Brett  v.  Carter, 
2  Low.  458 ;  Apperson  i).  Moore,  30  Ark.  56 ;  Phillips  «.  Winslow,  1 8  B.  Monroe, 
431;  Morrill  v.  Noyes,  56  Me.  458;  Sillers  v.  Lester,  48  Miss.  513;  Smithurst  v. 
Edmunds,  14  N.  J.  Eq.  408 ;  McCaffrey  v.  Woodin,  65  N.  Y.  459 ;  Kribbs  !■.  Alford, 
120  N.  Y.  519;  Philadelphia,  &c.  Co.  u.'Woelpper,  64Penn.  366;  Williams  v  Winsor, 
12  R.  L  9. 

But  see  Moody  v.  Wright,  13  Met.  17 ;  Blanchard  !■.  Cooke,  144  Mass.  207  ;  Bennett 
V.  Bailey,  150  Mass.  257 ;  Phelps  v.  Murray,  2  Tenn.  Ch.  746;  Hunter  v.  Bosworth, 
43  Wis.  583 ,  Case  v.  Fish,  58  Wis.  56. 

Equity  will  not  give  effect  to  such  a  conveyance  unless  the  property  be  described 
with  sufficient  particularity  for  identification.  Belding  v.  Reed,  3  H.  &.  C.  955  ;  In  re 
Count  D'Epineuil,  20  Ch.  D.  758. 

Most  of  the  cases  referred  to  above  relate  to  mortgages,  but  the  question  seems  to 
be  the  same  in  the  case  of  a  mortgage  as  of  a  sale. 
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A  sale  may  be  good  in  part,  and  void  as  to  the  residue ;  good  as 
between  the  parties,  but  void  as  to  creditors ;  good  as  to  some  of 
the  creditors,  but  void  as  to  others,  (o) 


SECTION  III. 

PRICE   AND    AGEEEMENT   OF   PAJRTIES. 

The  price  to  be  paid  must  be  certain,  or  so  referred  to  a  defi- 
nite standard  that  it  may  be  made  certain ;  (p) '  as  what 
*  525  another  *  man  has  given ;  or  what  another  man  shall  say 
should  be  the  price  ;  but  if  this  third  party  refuse  to  fix  the 
price,  the  sale  is  void.  (§■)  And  the  thing  sold  must  be  specific, 
and  capable  of  certain  identification.  There  must  be  an  agree- 
ment of  mind  as  to  this ;  and  if  there  be  an  honest  error  as  to  the 
price,  or  as  to  the  substantial  and  essential  qualities  of  the  thing 

(o)  Bradford  u.  Tappan,   11   Pick.   76,  be  certain;  wherefore  a  purchase  is  not 

79.  valid  if  it  depends  on  the  will  of  the  buyer 

(jo)  Brown   v.   Bellows,    4   Pick.    189,  or  seller ;  though  such  price  may  be  well 

where  the  price  was  fixed  by  referees,  and  enough  referred   to  the  arbitration  of   a 

the  court  said  in  giving  judgment ;    "  It  third  person  to   adjudge   and   determine 

is  objected  that   the   price    snould    have  the  value  of  the  thing  sold.'     '  And  thus 

been  fixed  by  the  agreement,  whereas  it  the  certainty  of  a  price  may  be  had,  either 

was  to   be   ascertained   by  the   referees;  by  the  determination  of   the  contracting 

and   we   are   referred  to   Inst.  3,  24,  pr.  parties  themselves,   or    else    by   relation 

where  it  is  said;  '  Pretium  autem  constitui  had  to  some  person  or  thing.'     In  the  case 

oportet,  nam  nulla  emptio  sine  pretio  esse  at  bar,  the  referees  have  fixed  the  price, 

potest,'    But  we  apply  another  rule  —  id  and  according   to   these   authorities,  and 

cerium  est, quod  cfTtum  reddi  potest    It  was,  the  reason  of  the  thing,  the  sale  should 

indeed,  formerly  doubted  whether,  when  be    carried   into   effect,   unless   for   some 

a  thing  was  to  be  sold,  at  whatever  price  other  objection  which  has  been  made  by 

Titius  should  value  it,  such  contract  would  the  counsel  for  the  defendant,  it  should 

be  good;  but  by  Inst.  .3,  24,  1,  it  is  decid-  be  differently  determined."  See  also  Plagg 

ed  that  it  would  be  '  sed  nostra  decislo  ita  v  Mann,  2  Sumner,  539;  Cunningham  v. 

hoc  constiluii,  lit  quoiies  sic  composita  sit  Ashbrook,  20    Mo.    553  ;    iMcCandlish  u. 

venditio,  quanli   ille  cestimaverit,  sub   hac  Newman,  22  Penn.  St.  460. 
conditione  staret  contractus,  ut  siquidem  ille,  (7)  .'^tory  on  Sales,  §  220.     A  sale  may 

qui  nominatus  est,  pretium  definierit  tunc  be  made  of  an  article  for  what  it  is  worth, 

omnimodo  secundum  ejus   cestimalionem  et  for   that  can   be  ascertained    by  experts, 

pretium  persolvatur,  et  res  tradatur,  et  ven-  See  Hoodley  v.  McLaine,  10   Bing.  487 ; 

ditio  ad  effectum  perducatur.'    So  it  is  said  Acebal  r.  Levy,  id.  382.     See  also  Dick- 

in  Ayliffe,  Civ.  Law,  b.  4,  tit.  4  :  '  The  price  son  r.  .lordan,  12  Ired.  L.  79,  and  1 1  Ired. 

agreed  on  between  the  parties  ought  to  L.  166. 

I  If  not  fixed,  a  reasonable  price  is  implied,  James  v.  Muir,  33  Mich.  223,  227  ; 
as  the  market  price  at  the  time  and  place  of  delivery.  McEwen  v.  Morey,  60  111.  32. 
See  Callaghan  0.  Jlyers,  89  111.  566.  The  price  may  be  fixed  by  valuers,  Newlan  v. 
Dunham,  60  111.  233 ;  but  if  they  refuse  to  act,  there  is  no  contract  in  tlie  case  of  an 
executory  sale.  Wittkowsky  v.  "Wasson,  71  N.  C.  451 .  If  by  a  referee,  there  is  no  sale 
until  he  fixes  the  price.  Hutton  ti.  Moore,  26  Ark.  382 ;  'N'ickers  v.  Vickers,  L.  R. 
4  Eq.  529.  See  Brown  i'.  Cole,  45  la.  601.  Where  the  price  of  wheat  was'  to  be 
fi:xed  by  the  seller  bv  a  certain  standard,  and  it  was  destroyed  before  so  fixed,  it  was 
held  to  be  the  buyer's  loss.  McConnell  v.  Hughes,  29  Wis.  537  ;  Easterlin  v  Rylander, 
59  Ga.  292  ;  Ames  v.  Quimhv,  96  U.  S.  324.  —  K. 
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sold  (not  as  to  its  mere  worth  or  condition),  the  sale  may  be 
treated  as  null ;  (r)  but  this  perhaps  should  be  confined  to  cases 
where  the  difference  between  the  thing  bought  and  the  thing 
supposed  to  be  bought,  is  sufficient  to  affect  its  identity.  For 
anything  less  than  this  the  parties  must  be  left  to  the  law  of 
warranty,  (s)  This  agreement  of  mind  may  be  expressed  orally 
or  by  letter ;  but  we  have  already  considered  these  questions  fully, 
when  treating  of  assent ;  and  we  would  refer  in  this  connection  to 
what  we  there  said,  (t)  adding  here,  that  where  a  proposal  to 
purchase  goods  is  made  by  letter  sent  to  another  State,  and  is 
there  assented  to,  the  contract  of  sale  is  made  in  that  State,  and 
if  it  is  valid  by  the  laws  of  the  latter  State,  it  will  be  enforced  in 
the  State  whence  the  letter  is  sent,  although  it  would  have  been 
invalid  if  made  there,  (m) 


SECTION  lY. 

THE   EFFECT   OF   A   SALE. 

Upon  a  completed  sale  the  property  in  the  thing  sold  passes  to 
the  purchaser;   one  of  these  things  implies  the  other;  if 
the  *  property  passes  then  it  is  a  completed  sale;  and  if  a    *  526 
completed  sale  then  the  property  passes,  (t;)     And  no  bill 


(r)  See  Kelly  v.  Solari,  9  M.  &  W.  54;  Prout,  51  N.  H.  587;  Sarbecker  v  State 

Lucas  V.  Worswick,  1   Mo.  &  Rob.  293;  65  Wis.  171,  175. 

Webb  V.  Odell,  49  N.  Y.  583;  Bowen  v.  {v)  Baj/lei/,  J.,  in  Simmons  ".  Swift,  5 

Sullivan,  62  Ind.  281 ;  Kyle  v.  Kavanagh,  B.  &  C.  862';   Dixon  v.  Yates,  2  Nev.  & 

103    Mass.   356;    Harvey   v.  Harris,    112  M.  202,  ParU,  J.  ;   Atkin  v.  Barwick,  1 

Mass.  32.     See  Hills  w    Snell,  104  Mass.  Stra.  167,  where Forfes7MC,  J.,  says;  "Prop- 

173.     As  to  the  sale  being  controlled  by  erty  by  our  law  may  be  divested  without 

the   intention   of    the    parties,    see    Hut-  an  actual  delivery;    as  a  horse  in  a  sta- 

hacher  v.    Harris's    Adm'r,    38    Pa.    491.  ble."    It  is  exactly  otherwise  in  the  Roman 

In  this  case  there  was  an  administrator's  civil  law,  and  the  laws  of   those  nations 

sale  at  auction,  and  a  purchaser  of  a  block  in  Europe  which  adopt  the  civil   law  as 

of  wood  upon  which  some  machinery  was  the   basis   of    their   law.      The  property 

mounted,  subsequently   discovered   treas-  {dominium)  does  not  pass  until  delivery, 

ure  of  considerable  value,  which  had  been  "jrhus,  if  a  seller  retains  the  thing  sold,  to 

concealed  within  the  block  by  the  intes-  be  delivered  a  week   hence,  and   in   the 

tate,  and  which  was  held  not  to  pass  by  mean  time  becomes  insolvent,  the  buyer 

the  sale.  does  not  hold  the  thing,  but  it  goes  with 

(s)  See  post,  p.  *540,  and  eh.  r.  on  his  assets  to  the  assignees,    All  the  buyer 

Warranty.  holds  is  a  claim  against  the  seller  for  the 

{t)  See  ante,  p.  *479,  et  seq.     See  also  value  of  the  thing,  and  for  this  debt  of 

Routledge  v.  Grant,  4  Bing.  653 ;  Bean  v.  the  seller  the  buyer   takes  only  his  divi- 

Burbank,  16  Me.  458.  dend  like  other  creditors;   for  by  a  sale 

(a)  Mclntyre   v.   Parks,  3   Met.  207;  only,  without  delivery,  the  buyer  acquires 

Frank  v.  Hoey,  128  Mass.  263  ;  Arnold  v.  only  a  jus  ad  rem  and  not  njus  in  re.     See 
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or  memorandum  subsequently  sent  in,  can  by  its  terms  vary  the 
contract,  (z't;)  If  it  be  sold  for  cash  and  the  price  be  not  paid,  or 
if  it  be  sold  on  a  credit,  but  by  the  terms  of  the  bargain  is  to 
remain  in  the  hands  of  the  vendor,  the  vendor  has  a  lien  on  it 
for  the  price ;  (w)  and  only  payment  or  tender  gives  the  vendee 
a  right  to  possession.  And  if  it  be  sold  on  credit,  and  the  buyer 
by  the  terms  of  the  bargain  has  the  right  of  immediate  possession 
without  payment,  but  the  thing  sold  actually  remains  in  the  pos- 
session of  the  seller  until  the  credit  has  expired,  and  the  price  is 
still  unpaid,  it  seems  that  the  seller  then  has  a  lien  for  the 
price,  (x)  If  it  be  sold  on  credit,  and  there  is  no  agreement  in 
respect  to  the  delivery  or  possession  of  the  goods,  the  prevailing, 
but  not  quite  universal  rule,  gives  to  the  purchaser  at  once  a  com- 
plete right  not  only  of  property  but  of  possession,  (y)  subject  only 
to  defeasance  under  the  law  of  stoppage  in  transitu.  ^ 

If  the  property  passes,  though  not  the  right  of  possession,  and 

the  thing  sold   perish,   the  loss  falls  on  the  purchaser,  (j)     The 

vendor's  lien  is  destroyed  by  a  -delivery  of   the  goods,   or  by  a 

delivery  of  a  part,  without  intention  to  separate  it  from 

*  527   the  rest,   but  *with  an  intention  thereby  to  give  posses- 

1  Bell,  Com.  166,  et  seq.     But  for  the  com-  &  Sel.  397  ;  Langfort  v  Tiler,  1  Salk.  113. 

mon-law  rule,  see  the  cases  cited  in  the  And   see    Foley    v.    Mason,    6    Md.   37 . 

next  note ;  also  N07,  Maxims,  p.  88 ;  Hinde  Henderson  v.  Lauck,  21    Penn.  St.  359, 

V.  Whitehouse,  7  East,  558,  Lord  Ellen-  Sweeney  v.  Owsley,  14  B.  Mon.  413. 
borough;  Com.  Dig.  Agreement,  B.  3;  Tar-  (r)  New   v.    Swain,    Dan.    &   L     193 

ling  V.  Baxter,  6  B.  &  C.  362;  Sweeting  Lewis   0    Covilland,    21    Cal.    178;    Wil- 

V.  Turner,  L.   R.  7  Q.  B.  310;   Tome  0.  liams  v.  Young,   21    Cal,   227;   Owens  b. 

Dubois,  6   Wall.   548 ;  Crill  v.  Doyle,  53  Weedman,  82  111.  409 ,   Milliken  o.  War. 

Cal.   713;   Webber  y   Davis,  44  Me.  147;  ren,  57  Me.   46;   Re   Batchelder    2  Low 

Bailey  v  Smith,  43  N.  H.  141.     See  Morse  245 

V.    Sherman,    106   Mass.   430;  .Foster   v.  (,/)  Cartlaud  v    Morison,  32  Me.  191; 

Hopes,  111  Mass.  10;  Haskins  v.  Warren,  Kimbro  0    Hamilton,  2  Swan,  190;  Hall 

115  Mass.  514;   Townsend  v.  Margraves,  e   Robinson,  2  Comst.  293.     But  Magoon 

118  Mass.  325,  332;   Lester  u.    East,  49  v    Ankeny,   11    111,    558,  and   O'Keefe   i, 

Ind.  588 ;  Jenkins  0.  Jarrett,  70  N.  C,  255  ;  Kellogg,  15  III,  347,'  may  be  considered  as 

Hanauer  v.  Bartels,  2  Col  514 ;   Felton  v.  denying,  or   at    least   as   qualifyine    this 

Fuller,  9  Foster  (N.  H.),  121.  — See,  how-  rule. 

ever,  Baley  v  Culverwell,  2  Mood.  &   R.  (z)  Tarling  v.  Baxter   6  B   &C    SB' 

566;  Langfort  u.  Tiler,  1  Salk.  113  Goddard  v.  Bmney,  115  Mass.  450-  Smith 

(vv)  Shucardt  0.  Aliens,  1  Wall.  359.  v.  Dallas,  35  Ind   255,  Whitcomb  i>  Whit- 

(w)  Bloxam  w.  Sanders,  4  B.  &  C.  948;  ney,  24   Mich.  486;  Powers  v.  Dellineer 

Cornwall  v.  Haight,  8  Barb.  328 ;  Bowen  54   Wis.  389      See  also  Willis  v    Willis 

V.  Burk,  13  Penn.  St.  146      See  also  Dixon  6    Dana,   48  ;    Macomber    v    Parker    13 

V    Yates    5   B.   &   Ad    313;    Withers   v.  Pick.  183;   Farnum  v.  Perry,  4  Law  Rep. 

Lyss,  4  Camp.  237  ;  Bush  v.  Davies,  2  M.  276 ,  Crawford  v.  Smith,  7  Dana,  61. 

.  \/*  a  buyer  agrees  to  remove  the  goods  within  a  certain  time,  failure  so  to  do  mav 
•'"d'-?,?  '°  repudiating  the  sale.     Kellam  !>.  McKinatry,  69  N.  Y  264  •  Boito'n 

V.  Riddle,  35  Mich.  13.  A  sale  is  complete  when  the  thing  sold  is  so  situated  that  the 
buyer  can  take  it  at  his  pleasure.  Turner  v.  Laugdon,  112  Mass.  265  ;  Marsh  v  Rouse 
il,^-^-^'^^'  R^t'ary  i/.  Cook,  50  Ala,  352,  Partridge  v  Wooding  44  Conn  277- 
bibley  u.  Tie,  88  111.  287.  —  K. 
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sion  of  the  whole,  (a)  If  sold  for  cash,  and  the  money  be  not 
paid  within  a  reasonable  time,  the  vendor  may  treat  the  sale  as 
null.  (J)  There  may,  however,  be  a  delay  in  the  payment  justi- 
fied by  the  terms  or  the  nature  of  the  contract. 

The  property  does  not  pass  absolutely  unless  the  sale  be  com- 
pleted ;  and  it  is  not  completed  until  the  happening  of  any  event 
expressly  provided  for,  or  so  long  as  anything  remains  to  be  done 
to  the  thing  sold,  to  put  it  into  a  condition  for  sale,  or  to  identify 
it,  or  discriminate  it  from  other  things,  (c)  i    Thus  if  one  buys  one 

(a)   Blackshear  v.  Burke,  74  Ala.  239 ;  Mass.  1858, 11  Law  Rep.  .561.     Of  course 

Obermeier  u  Core,  25  Ark.  562  ;   McNail  if  the  vendee  obtains  possession  by  fraud, 

«  Ziegler,  68  III.  224  ;  Freeman  v.  Nichols,  he  can  derive  no  rights,  and  the  vendor 

116  Mass.   309;    Mackaness   v.  Long,  85  can  lose  none  by  such  a  delivery.     Earl 

ra.  158.      Mere  delivery  of  part  will  not,  of  Bristol  v.   Willsmore,   1  B   &  C    514 

however,  divest  the  vendor  of  his  lien,  as  See  also   Hussey  v.    Thornton,   4    Mass 

to  the  whole,  if  anything  remains  to  be  405 ;  Donahue  v.  Cromartie,  21  Cal  80 
done  by  the  vendor  to  the  part  undeliv-  (A)  Anonymous,  Dyer,  30  a.     See  also 

ered.     Simmons  v    Swift,  5  B.  &  C.  857.  Langfort  ,;.  Tiler,  1   Salk.  113.     But  see 

See  on  this  subject  Slubey  v.  Heyward,  2  Greaves  i-.   Ashlin,  3  Camp.  426,  contra. 

H.  Bl.  504 ;   Hammond  v.  Anderson,  4  B.  See  also  Blackburn  on  Contract  of  Sale, 

&  P.  69;   Hanson  v.  Meyer,  6  East,  614;  p.  328,  et  seq. 

Ward  V.   Shaw,  7  Wend.  404;   Payne  v.  (c)  Bailey  f.   Smith,   43   N.    H.    141  •, 

Shadbolt,  1  Camp.  427  ;  Brewer  v.  Salis-  Gardner  v.  Lane,  9  Allen,  492  ;  Strauss  v 

bury,   9   Barb.   511;    Weld  v.   Cutler,   2  Ross,  25  Ind.  300;  McClung  i-.  Kellev  21 

Gray,    195;    Haskall   v.    Rice,   S.  J.   Ct  Iowa,  508. 

1  Where  anything  remains  to  be  done,  as  weighing,  measuring,  or  testing  to  deter- 
mine the  price,  property  does  not  pass  although  goods  be  ascertained  and  they  are  in 
a  state  for  acceptance.  Johnson  v.  Lancashire  R.  Co.,  3  C.  P.  D.  499 ;  Foster  v  Ropes, 
111  Mass.  10;  Gibbs  ».  Benjamin,  45  Vt.  124;  Lingham  v.  Eggleston,  27  Mich  324; 
Dyer  v.  Libby,  61  Me.  45;  Smart  v  Batchelder,  57  N.  H.  140;  Southwestern  Co.  v. 
Stanard,  44  Mo.  71 ;  Ormsbee  v.  Machir,  20  Ohio  St.  295 ;  Lester  v.  East,  49  Ind.  588 ; 
Morrison  v  Diugley,  63  Me.  553;  Leigh  v.  Mobile,  &c.  R.  Co.,  58  Ala.  165  ;  Gravett  v. 
Mngge,  89  111.  218;  Burrows  ».  Whitaker,  71  N.  Y.  291.— But  the  title  to  specific 
goods  passes  before  delivery,  if  such  intent  is  expressed  or  implied,  although  the 
seller  has  to  do  something  more  to  the  property.  Marble  v.  Moore,  102  Mass.  443  ,  as 
to  test  or  to  count,  Russell  v.  Carrington,  42  N.  Y.  118;  Watts  v,  Hendry,  13  Fla. 
523  .  Wilkinson  v.  Holiday,  33  Mich.  386  ;   Straus  v.  Minzesheimer,  78  111.  492;  Groat 

V  Gile,  51  N.  Y.  431  ;  Morrow  v.  Reed,  30  Wis.  81 ;  but  if  the  intention  is  that  some- 
thing be  done  before  completion,  whether  by  the  seller,  buyer,  or  a  third  person,  the 
title  does  not  pass,  Foster  v.  Ropes,  111  Mass.  10 ;  Prescott  v.  Locke,  51  N.  H.  94 ;  Pike 
w  Vaughn,  39  Wis.  499 ;  Darden  v.  Lovelace,  52  Ala.  289  ;  Flanders  v.  Maynard,  58 
Ga.  56  ;  although  placed  in  the  buyer's  hands.  Kein  v.  Tupper,  52  N  Y.  550.  To  pass 
title  to  an  unfinished  specific  chattel,  an  express  intent  must  appear,  Thorndike  v. 
Bath,  114  Mass.  116  ;  with  express  or  implied  acceptance.  Brown  v.  Foster,  113  Mass. 
136;  Higgins  »   Murray,  73  N  Y.  252;  Zaleski  v.  Clark,  44  Conn.  218.     See  Goddard 

V  Binney,  115  Mass.  450;  Pratt  «.  Maynard,  116  Mass.  388;  Shawhan  v.  Van  Nest, 
25  Ohio  St.  490;  Seckel  v.  Scott,  66  111.  106.  Morrow  v.  Delaney,  41  Wis.  149, 
decided  that  under  a  contract  declaring  that  the  plaintiff  "  has  this  day  sold  "  certain 
specified  logs  lying  in  a  certain  place,  "  which  are  to  be  scaled  where  they  now  lie,"  the 
title  passed  to  the  buyer  and  the  logs  were  at  his  risk.  See  Hahn  v.  Fredericks,  30 
Mich.  223,  as  to  the  title  of  hard  wood  mixed  with  soft  in  piles  passing  before  separa- 
tion. —  The  title  to  goods  not  specified  will  not  pass  until  appropriation.  Indianapolis 
R.  Co.  V.  Maguire,  62  Ind.  140 ;  Smyth  v.  Ward,  46  la.  339.  See  Chapman  c.  Shep- 
ard,  39  Conn.  413  ;  Phillips  v.  Ocmulgee  Mills,  55  Ga.  633  ;  Morrison  v  Dingley,  63 
Me.  553  ;  [Cumberland,  &c.  Co.  v.  Andes  Ins.  Co.,  64  Me  466  ;  Kein  v.  Tupper,  52 
N.  Y.  550;  Hurff  v.  Hires,  40  N.J.  L.  581  ;  Ferguson  v  Northern  Bank,  14'Bush,  555; 
Southwell  V.  Beezley,  5  Oreg.  143;  Keeler  v.  Goodwin,  111  Mass.  490;  Home  Ins. 
Co.  0.   Heck,  65  111.  111.    As  to  election,  see  Lynch  v  O'Donnell,  127  Mass.  311      A 
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hundred  bushels  of  wheat  out  of  two  hundred,  and  is  to  send  bags 
or  boxes  for  them  which  the  seller  is  to  fill ;  and  the  buyer  sends 
bags  enough  for  twenty  bushels  which  the  seller  fills,  and  after- 
wards the  seller  refuses  to  send  any  wheat  whatever,  it  is  held, 
that  the  property  in  the  twenty  bushels  put  into  the  bags  passes 
to  the  buyer ;  but  not  so  of  the  other  eighty,  {d)  Where  several 
parties  store  grain  in  an  elevator,  in  one  mass,  they  are  tenants 
in  common  of  the  mass ;  and  if  an  order  of  the  vendor  on  the 
owners  of  the  elevator,  to  deliver  to  a  purchaser  a  certain  quan- 
tity, is  accepted  by  the  owners  in  their  customary  manner,  that 
quantity  passes  to  the  purchaser,  {dd)  ^  It  has  been  held,  that 
where  articles  in  process  of  manufacture  under  an  agreement  to 
make  and  deliver  to  the  vendee,  he  supplying  certain  specified 
parts  necessary  to  their  completion,  are  lost  by  fire,  while  in  pos- 
session of  the  maker,  their  completion  and  delivery  being  delayed 
solely  by  the  neglect  of  the  vendee  to  furnish  the  parts  specified, 
the  loss  must  fall  upon  the  maker,  and  not  upon  the  vendee,  (e) 
Nor  is  the  sale  completed  while  anything  remains  to  be  done 
to  determine  its  quantity,  if  the  price  depends  on  this ;  unless 
this  is  to  be  done  by  the  buyer  alone.  (/)     And  even  if  earnest, 

(d)  Aldridge  v.  Johnson,  7  E.  &  B.  885.  foot,  and  all  the  trees  had  been  marked. 

See  also  Langhton  v.  Higgins,  +  H.  &  N.  and  the  cubical  contents  of  each  tree  as- 

402,   for   a    direct    authority    upon    this  certained,  it  was  held,  that  the  property 

point.  passed   to    the   purchaser,   although    the 

{dd)  Gushing  v.  Breed,  14  Allen,  376.  sum  total  of  the  cubical  contents  had  not 

See /josf,  vol.  2,  p.  *  137,  note  (66).  been  ascertained.     Tansley   v.  Turner    2 

(e.)  MeConike  v.  N.  Y.  &  E.  R.  R.  Co ,  Bing    N.  C   151 ;  s.  c.  2  Scott,  238  ;   and 

20  N  Y.  495.     See  post,  chapter  on  Liens,  see    Cunningham   o.    Ashbrook,   20   Mo. 

(/)  Tarling  v.  Ba.xter,  6  B.  &  C.  360 ;  553  The  general  principle  st,ated  in  the 
Gillet  V.  Hill,  2  Cr.  &  M  535;  Zagury  v.  te.xt  is  recognized  in  the  following  Amer- 
Furnell,  2  Camp.  240  ;  Wallace  v.  Breeds,  ican  cases  :  Dixon  v.  Myers,  7  Gratt.  240; 
13  East,  522 ;  Busk  v  Davis,  2  JI.  &  Sel.  Ward  v.  Shaw,  7  Wend.  404  ,  JlcDonald 
397;  Hhepley  v.  Davis,  5  Taunt,  617,  c.  Hewett,  15  Johns.  349  ;  Barrett  y.  God- 
Rhodes  K.  Thuaites,  6  B  &  C.  388  ;  Alex-  dard,  3  Mason,  112,  Rapelye  v  Mackie, 
ander  i'.  Gardner,  1  Bing.  N.  C.  676.  6Cowen,  250;  Russell  f.  NicoU,  3  Weud.' 
But  where  the  thing  to  be  done  by  the  112;  Cutwater  v.  Dodge,  7  Cowen,  85; 
vendor  is  but  trifling,  or  is  but  a  mathe-  Stevens  v.  Eno,  10  Barb!  95  ;  Damon  i'! 
matical  computation,  this  rule  will  not  (Isliorne,  1  Pick.  476  ;  Macomber  v.  Par- 
apply.  Thu.s,  where  there  was  a,  sale  of  ker,  13  id.  175  •,  Houdlette  v  Tallman,  14 
certam  trees,  at  a  fixed  price  per  cubic  Me.  400;    Cushman    i'.    Holyoke,   34 'id. 

deli\ery  by  the  irendor  to  a  carrier  hv  the  huver's  order  is  an  appropriation  Krulder 
V.  Ellison,  47  N.  Y.  36,  Odell  o.  B  &  M.  R.  Co.,  109  .Mass  50;  Sneathen  v  Grubbs 
88  Pa.  147;  Green  Bay  Bank  i;  Dearborn,  115  M.iss  219;  Groff  v.  Belche  62 
Mo  40u;  as  well  as  a  discount  of  bill  of  lading  is  such  of  goods  named  therein. 
Holme.s  v.  German  See.  Bank,  87  Pa.  525  ,  Eirst  National  Bank  r  Pettit  9 
Heiskell  447.  A  vendor  cannot  send  in  excess  of  an  order  and  make  the  buyer 
select.  Rommel  w  Wmgate,  103  Mass.  327  ;  Borrowman  v.  Free  4  0  B  D  500  ■ 
Tarhng  >;.  o'Riordan,  2  L.  R.  Ir.  82.  — K.  >      -<■  ". 

1  Subject,  however,  to  the  seller's  lien  until  the  delivery  is  absolute.     Keeler  ... 
Goodwm,  111  Mass.  490.     Usage  makes  the  possession  of  warehouse  receipts  of  grain 
equivalent  to  its  possession.     Broadwell  v  Howard,  77  111.  305      See  Keeler  v  Good- 
win, 111  Mass.  490,  Bailey  v.  Bensley,  87  111.  556  —  K 
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or  a  part  of  *  the  price  be  paid,  the  sale  is  not  complete  *  528 
under  these  circumstances,  and  if  it  finally  fail,  the  money- 
paid  may  be  recovered  back,  {g)  But  if  on  a  sale  of  goods,  any- 
thing remains  to  be  done  by  the  buyer,  and  it  nevertheless  appears 
by  the  terms  of  the  contract  that  the  parties  intend  that  the 
property  should  pass  at  once  by  the  bargain  from  the  seller  to 
the  buyer,  it  will  so  pass.  (^5')  Upon  a  sale  of  goods  in  bond, 
the  property  passes  to  the  purchaser,  upon  delivery  to  a  carrier 
selected  by  him  (although  they  remain  subject  to  lien  for  duties, 
and  to  the  custody  of  the  customs  officers),  during  their  overland 
transit  to  the  port  of  exportation  and  delay  there  until  authority 
to  pass  them  is  received ;  and  although  the  vendor  volunteers  to 
take  the  necessary  steps  for  obtaining  the  authority,  {h) 

An  agreement  to  sell  is  a  different  thing  from  a  sale,  and  there- 
fore no  mere  promise  to  sell  hereafter  amounts  to  a  present  sale ; 
so,  an  acceptance  of  a  specific  order  for  certain  chattels  is  not 
itself  a  sale  of  those  chattels,  either  to  the  drawer  or  to  the  party 
in  whose  favor  the  order  is  drawn,  {i)  And  it  is  always  a  question 
of  fact  for  the  jury,  whether  a  sale  has  been  completed  or  not.  (j) 
The  frequent  importance  of  this  question  arises  from  the  rule, 
which  we  repeat,  that  if  a  sale  be  complete,  the  property  in  the 
thing  sold  passes  to  the  buyer ;  and  if  the  sale  is  not  complete,  it 
remains  with  the  original  owner.  ^ 

289,  Stone  v  Peacock,  35  id.  385  ;  Golder         (g)  Nesbit  u.  Burry,  25  Penn.  St.  208; 

V.  Ogden,  15  Penn.    St.    528;    Lester   v.  Joyce  u.  Adams,  4  Seld.  291. 
McDowell,    18   Penn.    St.    91  ;   Nesbit   v.         (gtj)  Turley  v.   Bates,  2  Hurl.  &  Colt. 

Burry,  25  Penn.  St.  208;    Riddle  f.  Var-  200.    Ford    v.    Chambers,    28    Cal.    13; 

nam,  20  Pick.  280 ;   Davis  v.  Hill,  3  N  H.  Fitch  v.  Burk,  38  Vt.  683  ;  Young  v.  Mat- 

382;    Messer  v.  Woodman,  2  Foster  (N.  thews,  L.   R.   2  C.  P.  127;  Cummings  y. 

H.)     172;     Warren    v.    Buckminster,    4  Griggs,  2  Duvall,  87;  Burr  v.  Williams, 

Foster  (N.  H.),  337;    Crawford  v.  Smith,  23  Ark.  244, 

7  Dana,  61  —But  it  is  held,  that  if  the  (h)  Waldrou  v.  Romain,  22  N.  Y.  368; 

parties    intended    that    the   sale    should  Martineau  v.  Kitching,  L.  R.  7  Q.  B  436  ; 

be   complete   before   the   article    sold    is  Burrows  v.  Whitaker,  71  N,  Y.  291  ;  Hurff 

weighed  or  measured;  the   property  will  v.    Hires,   46  N.  J.  L.  581  ;    Carpenter   o. 

pass  before  this  is  done.     Riddle  r.  Var-  Graham,  42  Mich.   191;  or  if  something 

nam,  20  Pick.  280.     See  also  Butterworth  is  to  be  done  by  the  vendor   but   at  the 

V  McKinly,  11  Humph.  206;  Waldrou  u.  vendee's  direction  and  for  his  convenience. 

Chase,  37  Me.  414  ;  Moody  v    Brown,  34  Whitcomb  v.  Whitney,  24  Mich,  486. 
id,  107;  Olyphant  v.  Baker,  5  Denio,  379  ,         (;)  Burrall  v.  Jacob,  1  Barb.  165. 
Dennis  v.  Alexander,  3  Barr,  50;  Crofoot  (j)  De  Ridder  v.  ilcKnight,  13  Johns. 

!\  Bennett,  2  Comst.  258 ;  Brewer  «.  Sal-  294  ;    Marble  v.  Moore,    102  Mass.  443  ; 

isbury,  9  Barb,   511;  Cushmau  v    Holy-  Kelsea  u.  Haines,  41  N.  H.  246,  253 ;  Dyer 

oke,  id,  289.     But  see  Waldo  v.  Belcher,  v  Libby,  61  Me.  45. 
1 1  Ired  L.  609. 

'  Lester  v.  East,  49  Ind.  5C;8,  592  ;  The  Elgee  Cotton  Cases,  22  Wallace,  180;  Leigh 
"  Mobile,  &c.  R.  Co.  58  Ala.  165;  Cardinell  v.  Bennett,  52  Cal.  476  ;  Olney  v.  Howe, 
89  111.  556.  Whether,  upon  an  agreement  to  sell,  the  title  passes,  depends  upon  the 
intention  of  the  parties  Bethel,  &c.  Co.  v.  Brown,  57  Me.  9,  18;  Prescott  v.  Locke, 
51  N  H.  94   101 :  Russell  v.  Carrington,  42  N.  Y.  118 ;  Fitch  o.  Burk,  38  Vt.  683,  689 ; 
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We  are  aware  of  no  difference  between  the  Eoman  civil 

*  529    *  and  the  common  law,  in  regard  to  any  part  of  the  law 

of  contracts,  greater  or  more  definite  in  principle  and 
theory  than  that  which  relates  to  this  subject.  But  in  practice 
the  result  was  not  so  different.  By  the  Eoman  law,  the  sale 
without  delivery  did  not  pass  the  property.  It  gave  to  the  buyer 
a  jus  ad  rem,  but  not  a  jus  in  re  until  possession.  Leaving  the 
property  in  the  hands  of  the  seller,  it  created  two  obligations,  — 
one  on  the  part  of  the  buyer  to  pay  the  price,  and,  for  this  debt, 
the  thing  sold  was  a  pignus  in  the  hands  of  the  seller ;  the  other 
on  the  part  of  the  seller  to  deliver  the  thing  so  pledged  on  pay- 
ment of  the  debt.  But  if  the  pledge  perished  without  the  fault  of 
the  seller,  he  could  not  be  called  on  to  return  the  pledge,  but 
might  still  call  on  the  buyer  to  pay  his  debt,  —  that  is,  the 
price.  (Ic)  In  Louisiana,  it  is  held,  that  if  by  the  terms  announced 
at  a  public  sale,  the  purchaser  has  a  certain  time  to  remove  the 
goods,  during  the  whole  of  that  time  they  are  at  the  risk  of  the 
seller,  (kk) 


SECTION   V. 

OF    POSSESSION    AND    DELIVERY. 

While,  as  between  the  parties,  the  property  passes  by  a  sale 
without  delivery,  if  such  is  the  intention,  {kl)  it  is  not  valid,  in 
general,  as  against  a  third  party  without  notice,  without  delivery. 
For  if  the  same  thing  be  sold  by  the  vendor  to  two  parties,  by 
conveyances  equally  valid,  he  who  first  gets  possession  will  hold 
it.(/)  1    In  general,  where  there  is  a  completed  sale,  and  no  change 

(k)  This   whole   subject   is   well   illus-  (/)  2  Kent,  Cora,  522;  Dawes  !•   Cope 

trated  in  Bell's  Commentaries  on  the  Law  4  Binn.  258'  Babb  v.  Clerason  10  S  &  r' 

»f  ^,'=°'i*o,d-                „  419;    Fletcher  v.    Howard,   s'Aik.    115; 

(kk)  Gleason   i..    Sykes,    18  La.   Ann.  Bay  «.  Cook,  31    111.336;  Cullam  t>.  Guil- 

;;,>  T,  T.      ,  1°'-  18  La.  Ann.  608. 

{kl)  Burt  V    Butcher,    34    N.   Y.   493; 
Buffinton  o.  Ulen,  7  Bush,  231. 

Dugan  V.  Nichols,  125  Mass.  43  ;  Kurd  v.  Cook,  75  N.  Y  454  ;  Dver  i-.  Libby   61  Me, 
t    'ij    ,^^^  "•  tast,  49  Ind.  588  ;  Wilkinson  v.  Holiday,  33  Mich.  386  ;  OgR  v   Shuter 
■   ,  ■  '"„■  ■'^-  '59,  162.     And  such  intention  must  be  manifest  when  the  bargain  is 
made      ioster  i:  Ropes,  111  Mass,  10;  Lingham  v.  Eggleston,  27  Mich  324  —  K 

i  In  a  few  States  of  this  country  it  is  held  that  apart  from  any  question  of  fraud 
a  sale  does  not  pass  title  to  the  purchaser  without  delivery  as  against  a  subsequent 
purchaser  or  attaching  creditor  ignorant  of  the  sale.  Fairfield  Bridge  Co.  „  Nye  60 
l^nti:  7  p'l  V^%%^'  ^°  *^«-^04;  Lanfearv  Sumner,  17  Mass.  110,  Slmmwa;  v 
Kutter,  7  Fick.  56;  Demp.sey  i'.  Gardner,   127  Mass,  381 ;   Harlow  u.  Hall,  132  il-iss 

650 


CH.  IV.]  SALE  OF  PERSONAL  PROPERTY.  *  530 

of  possession,  this  retention  of  possession  by  the  vendor  is  a 
badge  of  fraud,  and  will  avoid  the  sale  in  favor  of  a  party  who 
subsequently  acquires  title  to  the  property  in  good  faith,  either  by 
transfer  or  by  attachment,  and  with  no  knowledge  of  the  sale. 
In  the  days  of  Mansfield  and  BuUer,  possession  retained  by  the 
seller  or  mortgagor  of  chattels  gave  rise  to  an  inference  of  law  of 
fraud.  This  severe  doctrine  has  certainly  been  held  in  many 
cases  down  to  the  present  day,  both  in  England  and  in  this 
country.  But  the  rule  has  been  much  modified  *  in  other  *  530 
cases.  And  there  seems  now  to  be  a  tendency  to  consider 
the  question  of  fraud  in  all  such  cases  as  a  question  of  fact,  in 
relation  to  which  the  circumstance  of  possession  is  of  great 
weight,  though  not  absolutely  conclusive.  The  question  is  thus 
taken  from  the  court  who  should  infer  it  from  a  single  fact,  and 
is  left  to  the  jury,  who  may  consider  all  the  facts,  and  determine 
how  far  the  fact  of  possession  is  explained,  and  made  consistent 
with  an  honest  purpose.  ^     And  it  is  said  that  where  the  contract 

232;  Hallgarten  u.  Oldham,  135  Mass.  1,  8;  Crawford  v.  Torristall,  58  N.  H.  114; 
Morgan  v.  Taylor,  32  Tex.  363.  But  of  these  States,  in  New  Hampshire,  at  least, 
delivery  is  not  essential  if  the  goods  sold  are  at  a  distance  so  that  delivery  is  impos- 
sible.    Ricker  v.  Cross,  5  N.  H.  570. 

In  England,  and  in  other  States  of  this  country,  the  only  importance  of  non-delivery 
is  as  evidence  of  fraud.  If  no  fraud  is  charged  or  made  out,  a  purchaser  without 
delivery  may  enforce  his  title  against  a  suhsequent  purchaser  or  attaching  creditor 
who  obtains  possession.  Blackburn  on  Sales,  260 ;  Meyerstein  v.  Barber,  L.  R.  2  C.  ¥. 
38,  51  ;  Meade  v.  Smith,  16  Conn.  346. 

It  should  be  noticed,  however,  that  in  many  States  retention  of  possession  by  the 
vendor  is  held  to  be  not  only  primd  facie  evidence  of  fraud  but  conclusive  proof.  So 
that  on  the  ground  of  fraud  the  subsequent  purchaser  or  attaching  creditor  obtaining 
possession  may  enforce  his  right  against  the  prior  purchaser.  But  this  doctrine  also 
is  contrary  to  the  English  law  and  the  weight  of  authority  in  this  country.  See 
the  following  note. 

'  In  the  following  cases  it  was  held  that  retention  of  possession  by  the  vendor  is 
conclusive  proof  of  fraud.  Twvne's  Case,  3  Rep.  87 ;  Edwards  v.  Harben,  2  T.  R. 
587  ;  Paget  c.  Perchard,  1  Esp.'205  ;  Grun  v.  Bainey,  55  Cal.  254 ;  Kelly  c.  Murphy, 
70  Cal.  560;  Bassinger  v.  Spangler,  9  Col.  175;  Finding  v.  Hartman,  14  Col.  596; 
Mead  v.  Noyes,  44  Conn.  487 ;  'I'aylor  t.  Richardson,  4  Houst.  300;  Smith  v.  Hines, 
10  Fla.  258,  295;  Dunning  v.  Mead,  90  ID.  376;  Huschle  v.  Morris,  131  111.  587; 
Hickok  V.  Buell,  51  la.  655 ;  Seavey  o.  Walker,  108  Ind.  78 ;  Vanmeter  v.  Estill,  78 
Ky.  456 ;  Bruce  v.  Smith,  3  H.  &  J.  499 ;  Stem  v.  Henley,  68  Mo.  262 ;  Mills  v. 
Thompson,  72  Mo.  367;  Gray  v.  Sullivan,  10  Nev.  416;  Plaisted  v.  Holmes,  58  N. 
H.  293;  Crawford  v.  Davis,  99  Pa.  576;  Stephens  u.  Gifford,  137  Pa.  219;  Roth- 
child  V.  Rowe,  44  Vt.  389 ;  Bowen  v.  Amsden,  47  Vt.  569. 

But  the  doctrine  supported  by  the  later  English  decisions  and  perhaps  by  the 
weight  of  authority  in  this  country,  is  that  such  retention  of  possession,  though  evi- 
dence of  fraud,  is  not  conclusive.  Latimer  v.  Batson,  4  B.  &  C.  652 ;  Martindale  r. 
Booth,  3  B.  &  Ad.  498;  Lady  Arundel  v.  Phipps,  10  Vesey,  145;  Pennellf.  Davidson, 
18  C.  B.  355  ;  Warner  v.  Norton,  20  How.  448  ;  Crawford  v.  Kirksey,  50  Ala.  590;  55 
Ala.  282,  285;  George  v.  Norris,  23  Ark.  121 ;  Collins  v.  Taggart,  57  Ga.  355;  Rose 
u.  Colter  76  Ind.  590;  (now  changed  by  statute,  Seavey  c.  Walker,  108  Ind.  78), 
Frankhonser  v.  EUett,  22  Kan.  127  ;  Whitson  v.  Griffis,  39  Kan.  211 ,  Devonshire  c 
Gathreanx,  32  La.  An.  1132;  Wagar  /•.  Detroit,  &c.  R.  R.  Co.,  79  Mich.  648 ;  Vose  l: 
Stickney  19  Minn.  367  ;  Lathrop  v.  Clayton,  45  Minn.  124;  Ketchum  v.  Brennan,  53 
Miss.  596;  Miller  «,  Morgan,  II  Neb.  121 ;  Parr  f.  Brady,  37  N.  J.  L.  201 ;  Stanley  v. 
Nat.  Union  Bank,  115  N.  Y.  122;  Boone  v.  Hardie,  83  N.  C.  470;  Collins  v.  Meyers, 
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is  bond  fide  and  otherwise  completed,  slight  acts  suffice  to  prove 
a  delivery  as  against  the  claims  of  third  parties,  {mm)  It  is 
held  in  California,  that  where  cattle  roaming  with  those  of  other 
owners  were  sold,  the  purchaser  will  not  be  affected  by  want  of 
delivery,  until  he  has  had  a  reasonable  time  for  selecting  and 
branding  them,  {mn)  Goods  are  fraudul.3ntly  purchased,  if  the 
buyer  intends  not  to  pay  for  them,  and  the  seller  may  recover 
possession  of  them  from  the  purchaser  or  one  who  buys  from  him 
with  knowledge  of  the  fraud,  (mo)  If  one  resists  the  payment 
of  the  price  on  the  ground  of  fraud  in  the  seller,  he  must  prove 
not  only  that  the  seller  made  false  statements,  but  that  he  knew 
them  to  be  false,  {mp)  If  a  vendor  proceeds  to  judgment  for  the 
price  after  knowing  the  fraud,  he  loses  his  right  to  retake  the 
goods,  {mq)  But  a  mere  demand  of  payment  does  not  defeat 
the  vendor's  right,  (mr) 

The    delivery    may   be    symbolical,    or    of     a    part    for    the 

whole; (w)i  and  a  delivery  of  the  key,  the  property  being 
*  531    *  locked  up,  is  so  far  a  delivery  of  the  goods,  that  it  will 

support  an  action  of  trespass  against  a  subsequent  pur- 
chaser who  gets  possession  of  them,  (o)  If  the  goods  are  in 
possession  of  another  than  the  vendor,  an  order  to  him,  with  pay- 
ment of  the  price  by  the  buyer,  completes  the  sale,  (po)     A  sale 

(mm)  Stiiison  o.  Clark,  6  Allen,  340.  (mq)  Bank  of  Beloit  v.  Beale,  24  N.  Y. 

See  also  Burge    i'.    Cone,    6  Allen,  412;  473. 

Dewart  c.    Clement,    48    Peun.    St.    413;  (mr)   Manning  f.  Albee,  1 1  AUeu,  .'520. 

Miles  f.   Eilelen,  1    Duvall,  270;  State  i-.  (;i)  See  Chamberlain   v.  Farr,  23  Vt. 

Rosenfeld,  3.)  Mo.  472.  265;   Brewer  r.   Salisbury,  9  Barb.  511; 

(mn)  Walden  f.  Murdock,  23  Cal.  540.  Evans  o.  Harris,   19  id.  416;  Packard  v. 

(mo)  King  v.  Phillips,    8    Bosw.    603;  Dunsmore,  11   Cush.   282;   Vining  «.  Gil- 

Oswego  Starch  Factory    c.  Lendrum,  57  breth,  39  Me.  496;   Hobbs  u.   Carr,   127 

la.   573  ;  and   see  Rateau  v.  Bernard,  3  Mass.  532. 

Blatch.  G.  C.  244,   and  Anderson  w.  Nich-  (o)  Chappel    v.  Marvine,    2  Aik.   79; 

olas,  28  N.  Y.  600.  Benford  r.  Schell,  55  Peun.  St.  393. 

(mp)  King  o.  Eagle  Mills,   10  Allen,  (uo)  M'Cormick    t>.    Hadden,    37    111. 

648.  370. 

16  Ohio,  547,  552  ;  lUeine  v.  Katzenberger,  20  Ohio  St.  110 ;  McCiiUy  i\  Swackliamer, 
6  Ore.  438;  Meade  o.  Gardnier,  13  H.  I.  257;  Pregnall  v.  Miller,  21  S.  C.  385; 
Carney  !'.  Carney,  7  Baxt.  204;  Edwards  v.  Dickson,  66  Tex.  613;  Lipe  y.'Earman,  26 
Gratt.  563;  Williams!).  Porter,  41  \Vis.  422;  Norwegian  Plow  Co.  v.  Hauthorn,  71 
Wis.  529. 

In  many  States  the  matter  is  regulated  by  statute. 

1  As  by  a  tender  of  warehouse  receipts.  Gregory  v.  Wendell,  39  Mich.  337  ;  40 
Mich.  432.  The  delivery  of  a  common  carrier's  receipt  by  an  owner  of  goods,  as 
security  for  aa  advance  of  money,  with  the  intention  to  transfer  the  property  in 
the  goods,  is  a  svmbolical  delivery  of  them,  and  vests  in  the  person  making  the  ad- 
vance a  special  property  in  the  goods  sufficient  to  maintain  replevin.  Green  Bay 
Bank  u.  Dearborn,  115  Mass  219;  Stollenwerck  u.  Thacher,  id.  224;  Fifth  National 
Bank  of  CliK-ai;u  v.  Bayley,  id.  228;  Newcomb  v.  Boston,  &c.  U.  Co.  id.  230;  Alder- 
man e.  Eastern  R.  Co.  id.  233.  Of  ponderous  or  intangible  articles  a  constructive 
delivery  is  sufficient.  Audeuried  c  Randall,  3  Cliff.  99  ;  Puckett  r.  Reed,  31  Ark.  131  , 
People's  Bank  c.  Gridley,  91  111.  457  ;  Newcorab  c.  Cabell,  10  Bush,  460,  Hayden  v, 
Bemets,  53  N.  Y .  426. 
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of  cotton  may  be  evidenced  by  a  delivery  of  the  ginner's 
receipts,  (o^)  The  intent  to  deliver  must  accompany  the  act, 
whatever  that  is,  to  give  it  the  legal  effect  of  delivery,  (oj) 
Marking  timber  on  a  wharf,  or  goods  in  a  warehouse,  operates  as 
a  delivery  ;  goods  bought  in  a  shop,  weighed  or  measured,  and 
separated,  and  left  by  the  owner  until  called  for,  are  sufficiently 
delivered  ;  (p)  i  and  horses  bought  at  livery,  and  remaining  at  liv- 
ery with  the  seller  at  his  request,  are  said  to  be  delivered  to  the 
buyer.  (^)  This  last  case  has  been  questioned,  but  it  seems  to 
come  under  the  general  analogy,  for  the  purchaser  incurs  at  once 
a  liability  for  their  keeping.  It  is  true,  however,  that  later  cases 
apply  a  stricter  rule  than  formerly  to  constructive  delivery ;  and 
the  presumption  of  delivery  is  not  to  be  favored,  because  it 
deprives  the  seller  of  his  lien  without  payment,  (r)  But  if  goods 
are  sent,  even  under  a  contract  of  sale,  to  be  applied  by  the 
receiver  (who  was  to  be  the  buyer)  to  a  particular  purpose  (as  to 
take  up  certain  bills  of  exchange  (to  which  purpose  they  were  not 

(op)  AValler  v.  Parker,  5  Cold.  476.  by  the   direction  of  the  vendee,  and   by 

(oq)  Susquehanna,   &c    Co.  v.  Finney,  his  desire  entered  as  the  horse  of  one  of 

58  Penn.  St.  200  the  vendors.     Upon  these  facts  the  courts 

(p)  So  selecting  and    marking  sheep,  held  that  there  was  no  acceptance  of  the 

then  in  the  possession  of  one  who  was  re-  horse  by  the  vendee  within  the  statute  of 

quested   by  the  vendee   to  retain  posses-  frauds.     Although   Elmore   v.   Stone  has 

sion  of  them  for  him,  is  a  sufficient  de-  been  much  doubted,  it  seems  not  to  have 

livery.     Barney  v.  Brown,  2  Vt  374.     For  been  expressly  overruled.     See  Smith  c. 

other  instances  of  constructive   delivery,  Surman,  9  B   &  C.  570,  Baiiley,  J. 
see  Hatch   ;;.    Bayley,    12   Cush.  27  ;  and  (r)  Dole    c,   Stimpson, '21    Pick.    384. 

Hatch  y.  Lincoln,  12  Cush.  31  See  alse  'J'empest  v.  Fitzgerald,  3   B.  & 

(?)  Elmore   f.    Stone,    1    Taunt.   458,  Aid.  680;  Baldey  c.  Parker,  2  B.  &  C.  37. 

But  see  the  subsequent  case  of  Carter  v.  But  these  cases  arose  under  the  statute  of 

Toussaint,  5  B.  &Ald.  855.     In  that  case  a  frauds,  and  turned  upon  what  was  a  suf- 

horse  was  sold  by  verbal  contract,  but  no  ficient   acceptance   ivithin  that   act.     But 

time  was   fi.xed   for  the  payment  of  the  there  may  be,  perhaps,  a  del weri/  good  at 

price.     The   horse   was    to   remain    with  common  law,  which   would  not  amount 

the  vendors  for  twenty  days  without  any  to   an   accejjtance   within   the   statute   of 

charge  to  the  vendee.     At  the  expiration  frauds, 
of  that  time,  the  horse  was  sent  to  grass, 

'  That  hauling  certain  lumber,  after  the  buyer's  inspector  has  passed  It,  to  a  wharf 
ready  for  shipment  "  on  rail  of  vessel,"  passes  the  title,  see  Whitcomb  i>.  Whitney, 
24  Mich.  486.  A  bill  of  sale  of  a  horse,  continued  to  be  kept  in  the  seller's  stable,  is 
insufficient  against  his  creditors.  Dempsey  c  Gardner,  127  Mass.  381.  An  accepted 
offer  to  buy  a  pi.ano,  when  finished,  the  making  a  bill  of  sale  of  it  and  payment  of  the 
price  at  a  subsequent  day,  is  enough  for  a  jury  to  find  a  delivery  and  passage  of  title 
against  a  subsequent  purchaser.  Thorndike  r.  Bath,  114  .Ma^s.  116.  A  written 
transfer  and  delivery  of  a  stock  certificate  to  a  bona  fide  purchaser  is  valid  against  tiie 
seller's  attaching  creditor  Boston  Music  Hall  Ass.  ti,  Cory,  129  Mass.  435.  If  the 
thing  sold  is  in  a  third  person's  hands,  notice  to  him  is  a  delivery  against  a  subsequent 
attaching  creditor.  Dempsey  v.  Gardner,  127  Mass.  381,  383;  Kussell  v  O'Brien,  127 
Mass  .349 ;  Puckett  v.  Reed,  31  Ark.  131 ;  Cofield  v.  Clark,  2  Col  101  A  survey  of 
logs  by  a  mutually  agreed  on  person,  and  patting  on  them  the  purchaser's  mark,  is 
sufficient  delivery  even  against  subsequent  purchasers,  although  the  vendor  was  bound 
to  deliver  the  logs  farther  down  the  stream.  Bethel,  &c  Co.  v.  Brown,  57  Me.  9.  See 
Thorndike  w.  Bath,  114  Mass   116.  — K. 
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and  could  not  be  applied,  the  sender  does  not  lose  his  property  in 
them  by  the  delivery,  but  may  recover  them  back,  (s)  And  if 
property  be  awarded  to  one  by  arbitrators,  at  a  certain  price,  the 
tender  of  the  price  does  not  pass  the  property,  unless  the  other 
party  accept  the  price,  (t) 

Where  goods  to  be  delivered,  in  payment  of  a  debt,  are  in  readi- 
ness for  delivery,  and  the  buyer  requests  the  seller  to  keep  them 
for   him,    this    is  a  delivery  which    vests    the    property    in    the 
creditor,  (tt) 

*  532        *  It  is  sometimes  a  question  of  interest  what  is  the  duty 

of  the  seller  as  to  delivery  of  the  articles  sold,  and  as  to 
keeping  them  until  delivery ;  and  also  what  is  the  duty  of  the 
vendee  as  to  receiving  them.  Usage  determines  this  in  a  consid- 
erable degree ;  but  from  the  general  usage  and  the  adjudications 
some  rules  may  be  deduced. 

If  no  time  be  appointed  for  delivery,  or  for  payment,  these  acts 
must  be  done  within  a  reasonable  time ;  and  if  neither  party  does 
anything  within  that  period,  the  contract  is  deemed  to  be  dis- 
solved, (tt)^  If  the  goods  are  to  be  delivered  when  requested,  the 
purchaser  may  sue  for  non-delivery  without  proving  a  request, 
provided  the  seller  has  incapacitated  himself  from  delivering 
them,  as  by  resale  or  the  like ;  (v)  but  in  general  a  request  must 
be  made  before  the  seller  can  be  sued  for  non-delivery,  (iv)     And 

(s)  Moore  w.   Barthop,    1   B.  &  C.  5 ;  («)  Langfort  v.  Tiler,  1  Salk.  113;  and 

Thompson  v.  Tiles,   2  B.  &  C.  422  ;  Giles  nee  Lanyon  u.    Toogood,  1.3  JI   &  W,  27  ; 

V.  Perkins,  9  East,   12  ;  Bent  u.  Fuller,  5  Fletcher  v.  Cole,  23  Vt  114      On  the  sub- 

T.   R.  294 ;  Zinck  v.  Walker,   2   \V.   Bl.  iec-t  of  constructive  or  symbolic  delivery, 

1154;  Parke  v.  Eliason,  1  East,  .544.  see  Dixon  v.  Buck,   42  Barb.  70;  Sansee 

(0  Hunter  v.  Rice,  15  East,  100.     And  v  Wilson,  17  Iowa,  582;  Stone  r.  King,  7 

Lord  Elhiilioruiuih  said  :  "  Tliere  is  a  dif-  R.  I.  358 ;  Bolton  v.  Riddle.  35  Mich.  13  ; 

ference  between  property  awarded  to  be  Tufts  v.  MeClnre,  40  la,  317. 

transferred  by  the  owner  to  another,  and  (u)  Bowdell  i\   Parsons,  10  East,  359  ; 

that  which  is  actually  transferred  by  the  Aniory  v.  Brodrick,  5  B,  &  ^Vld.  712. 

contract  of  the   owner  tlirough   the  me-  (h)  Bach  v.  Owen,  5  T.  R   409.     See 

dium  of  his  agent."  Radford  u.  Smith,  3  M    &   W.  254  ;  Ben- 

(tt)  Wheelock    u.   Tanner,   39   N.    Y.  ners  v.  Howard,  1  Taylor,  149. —  As  to  a 

481.  demand  by  a  servant,  see  Squier  v.  Hunt, 

3  Price,  68. 

1  If  a  note  is  given  in  consideration  of  the  delivcrv  of  flour  on  the  day  of  its  date, 
a  failure  so  to  deliver  is  a  failure  of  consideration.'  Corwith  v.  Colter,  82  111.  585. 
The  seller  must  not  tender  or  deliver  more  or  less  than  the  ex.ait  quantity  contracted 
for.  Reuter  v.  Sala,  4  C.  P.p.  239  ;  Croninger  i'.  Crocker,  62  X.  Y.  151  ;  Highland, 
&c.  Co  V.  Matthews,  76  N.  Y.  145.  When  goods  are  ordered  from  a  correspondent 
who  is  agent  for  buying  them,  the  rule  is  less  rigid.  See  Ireland  u.  Livingston,  L.  R. 
2  Q,  B.  99  ;  L.  R.  .''>  (I  B.  516  ;  L.  R.  5  H.L.  395.  Where,  as  a  genenil  rule,  no  action 
lies  on  the  part  of  a  vendor  upon  a  contract  for  the  sale  and  deliverv  of  a  specified 
quantity  of  goods  until  the  whole  quantity  is  delivered,  yet  where  the' whole  delivery 
is  to  be  at  one  and  the  same  time,  and  the  vendee  elects  to  receive  a  portion  and 
appropriates  the  same  to  his  own  use,  and  by  his  acts  evinces  that  he  waives  the  con- 
dition precedent  to  a  complete  delivery,  tlie  vendor  may  recover  for  the  portion 
delivered.     Avery  v.  Willson,  81  N.  Y.  341.  —  K. 
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if  the  vendee,  either  by  the  express  terms  of  the  contract  or  from 
its  nature,  is  to  designate  the  manner  or  place  of  delivery,  he 
must  do  this  before  he  can  maintain  his  action,  (x) 

If  a  day  be  fixed  either  for  delivery,  or  payment,  the  seller 
has  the  whole  of  it ;  and  if  any  one  of  several  days,  the  whole  of 
all  of  them.  It  is  said  he  must  endeavor  to  do  the  needful  act  at 
a  convenient  hour  before  midnight ;  early  enough,  for  instance, 
for  the  buyer  to  count  the  money,  or  examine  the  goods,  and  give 
a  receipt ;  but  this  very  general  rule  does  not  seem  anywhere 
defined.  If  on  a  certain  day,  at  a  certain  place,  then  it  must  be 
done  at  a  convenient  time  before  sunset,  because  the  presence  of 
of  the  other  party  is  necessary,  and  the  law  does  not  require  him 
to  be  there  through  the  twenty-four  hours,  (y)  ^ 

The  seller  is  to  keep  the  thing  sold  until  the  time  for  delivery, 
with  ordinary  care,  and  is  liable  for  the  want  of  that  care,  or  of 
good  faith ;  but  if  he  does  so  keep  it,  he  is  not  liable 
for  its  *  loss,  («)  unless  it  perish  through  a  defect  against  *  533 
which  he  has  warranted.  If  the  parties  are  distant  from 
each  other,  the  seller  must  follow  the  directions  of  the  buyer  as 
to  the  way  of  sending  the  thing  sold  to  him,  and  then  a  loss  in 
the  transportation  will  fall  on  the  buyer,  (a)  unless  attributable  to 
the  negligence  of  the  seller ;  if  the  seller  disregards  such  orders, 
the  loss  in  transportation  falls  on  him,  though  it  does  not  happen 
through  his  neglect.     Delivery  of  the  goods  by  the  seller  to  a  car- 

(z)   See  West  v.  Newton,  1  Duer,  277  ;  <.-.  Godfrey,  6  Foster  (N.  H.),  415  ;  Orcutt 

Armitage  v.  Insole,  14  Q.  B.  728.  v.  Nelson,  1  Gray,  536  ;  Jones  f.  Sims,  6 

iy]  See  Startup  v.  McDonald,  6  Man.  Port.  (Ala.)  138.     In  Godfrey  v.  Furzo,  3 

&  G.  395.  P.  Wms.  186,  and  in  Vale  v.  Bayle,  siqna, 

(z)   Where  A  bought  of  B  three  hun-  Lord  Chief  Justice  Ei/re  is  said  to  have 

dred   barrels   of   resin   "to  be   delivered  held,  "  That  though  a  trader  in  the  coun- 

when  called  for  within  a  week,"  and  paid  try  does  not  appoint  a  carrier,  yet  if  the 

for  the  same,  and  within  a  week  B  manu-  goods  be   embezzled   he   shall   be   liable, 

factured  more  than  that  quantity,  which  because  he  leaves  it  in  the  breast  of  the 

he  had  ready  for  delivery,  but  did  not  set  person  to  whom    he  gives    the  order  to 

apart   any   specific  quantity    for   A,   the  send  them  by  whom  he  pleases."     Tlie 

resin  being  destroyed  by  fire  after  the  end  carrier  is  generally  considered  the  agent 

of  the  week,  it  was  held  that  A  was  bound  of  the  buyer,  and  not  of  the  seller.     Uut- 

to  call  during  the  week;  that  B  was  not  ton  v.  Solomonson,  3  B.   &  P.  584;  An- 

bound  to  set  apart  for  A  any  specific  three  derson  v.  Hodgson,  5  Price,  630.  As  soon, 

hundred  barrels,  and  that  A  having  failed  therefore,  as  the  goods  are  in  the  due  and 

to  perform  his  part  of  the  contract,  could  regular  course  of  conveyance,  they  are  at 

not  recover   against   B,  either  upon  the  the  risk  of  the  purchaser,  and  not  before, 

contract  to  deUver  or  for  money  had  and  Diversy  w.   Kellogg,  44  111.   114;  llUock 

received  to   recover  the  purchase-money  v.  Redelin,  Dan.  &  L.  6  ;  and  see  Bull  v. 

paid.     Willard  v.  Perkins,  1  Busb.  L.  253.  Robison,  28  E.  L.  &  E.  586 ;  s.  i;.  10  Exch. 

But  see  ante,  p.  *  529.  342. 

(a)  Vale  «.  Bayle,  Cowp.  294  ;  Gassett 

1  Where  A.  was  to  deliver  hogs  during  the  "  first  half  of  August,"  to  be  weighed 
at  a  certain  place,  he  was  given  until  noon  of  the  16th,  till  which  time  he  was  to  keep 
hogs  at  the  scales.  Kirkpatrick  v.  Alexander,  60  Ind.  95.  See  Cronmger  v.  Crocker, 
62  N.  y.  151 ;  McClartey  v.  Gokey,  31  la.  505.  —  K. 
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rier  in  accordance  with  the  specific  request  of  the  purchaser,  is  a 
delivery  to  the  purchaser.  (««) '  If  the  directions  be  general,  as 
"  by  a  carrier, "  without  naming  any  one,  usual  and  proper  precau- 
tions must  be  taken,  and  will  protect  the  seller,  (b)  And  it  is  a 
part  of  his  duty  to  give  such  notice  of  the  sending  them  by  ship 
or  otherwise  as  will  enable  the  buyer  to  insure  or  take  other 
precautions,  (c) 

If  the  contract  be  to  deliver  the  thing  ordered  at  the  residence 

or  place  of  business  of  the  buyer,  the  seller  is  liable,   although 

such  delivery  becomes  impossible,  unless  it  becomes  so  through 

the  act  of  the  buyer,  (d)     If  the  seller  refuse  to  deliver  it 

*  534    at  a  *  time  and  place  agreed  on,  and  it  perish  afterwards 

without  his  fault,  he  is  liable  for  it.  But  if  he  be  ready, 
and  the  vendee  wrongfully  refuse  or  neglect  to  receive  it,  the 
seller  is  not  liable,  unless  the  thing  perishes  through  his  gross 
and  wanton  negligence.  And  if  the  vendee  unreasonably  neglect 
or  refuse  to  comply  with  conditions  precedent  to  delivery,  or  to 
receive  the  goods  on  delivery,  the  seller  may,  after  due. delay  and 
proper  precautions,  resell  them,  and  hold  the  buyer  responsible 

(aa)  Glen  v.  AVliitaker,  51  Barb.  451.  {d)  Havward  o.  Scougall,  2  Camp.  56, 

See  Braillcv  v.  Wheeler,  i  Kob.   18,  and  n.;   Atkiu'son   v.  Ritchie,   10   East,    530; 

Hills  V.  Lynch,  .3  Rob.  4>.  Be  Medeiros  v.   Hill,  5  C.  &  P.  182.     It 

{b)  The  vendor,  in  delivering  goods  to  was  here  held,  that  where  a  ship-owner, 

a  carrier,  mnst  exercise  due  care  and  dili-  knowing  that  a  port  is  blockaded,  enters 

gence,  so  as  to  provide  the  consignee  with  into  a  contract  with  a  merchant  for  the 

a  remedy  over  against   the  carrier.     See  delivery  of  a  cargo  there,  if  he  afterwards 

Buckman  v.  Levi,  3  Camp.  41+  ;  Clarke  v.  refuses  to  go,  he  is  liable  to  an  action  for 

Hutchins,    14   East,    475;    Alexander   w.  the  breach  of  the  contract;  but  whether 

Gardner,  1  Bing.  N.  C.  671 ;  Dawes  y.  Peck,  the  damages  are  to  be  nominal  or  other- 

8  T.  U.  330.  wise  must  depend  upon  the  opinion  of  the 

(c)   Cotlniy    V.    Titte,    3    Camp.     129;  jury,  as  to  whether,  if  the  vessel  had  gone 

Brown  on  S;ilc.-i,  §  526  ;  2  Kent,  Com.  500.  to  the  place,  slie  would  have  l)een  able  to 

—  If  it  has  been  the  usage  between  the  get  in.  —  So  it  is  no  defence  to  a  breach 

parties,  in  former  dealings,  for  the  vendor  of  a  contract  to  deliver  certain  goods  at  a 

t<i  insure,  or  if  he  receive  specific  instruc-  certain  time,  that  such  goods  could  not  be 

tions  to  insure  in  any  particular  case,  he  had  in  the  market  at  that  time.     Gilpins 

is   bound   to   insure.     Id. ;    London    Law  v.  Consequa,   Pet.   C.   C.   85 ;   Youqua  i/. 

iVIag.  vol.  4,  p.  359.     And  see   Smith  v.  Nixon,  id.  221. 
Las'celles,  2  T.  K.  189. 

1  A  carrier,  in  the  eye  of  the  law,  is  a  bailee  of  the  person  to  whom,  not  by  whom, 
goods  are  sent.  Higgins  r.  Murray,  73  N.  Y.  252  ;  Cairo  Bank  r.  Crocker,  111  Mass. 
163,  166  ;  Arnold  v.  Prout,  51  N.  H.  587  ;  Hall  v.  Gaylor,  37  Conn.  550  ;  Magrnder  v. 
Gage,  33  Md.  :!44.  See  Garretson  .-.  Selby,  37  la.  '529,  Delivery  on  a  vessel  for 
carriage,  bill  of  lading  being  taken,  is  not  a  delivery  to  the  buyer,  but  to  the  captain 
as  bailee  for  delivery  to  the  person  named  in  the  liill  of  lading^  for  whom  tliev  are  to 
be  carried.  Galiarnin  v.  Kreeft,  L.  R.  10  Ex.  274,  2S1.  The  delivery,  however,  to  a 
buyer  of  a  delivery  order  on  a  carrier,  together  with  a  sample  of  the  goods,  passes  the 
title  to  him,  whose  loss  they  are  if  afterwards  destroved,  and  he  is  liable  for  the  price. 
Web.ster  r.  Granger,  78  111.  230.  Hohart  !•.  Littl'efield,  13  R.  I.  341,  decided  that 
goods  delivered  at  the  wharf  of  a  carrier  with  notice  to  him  are  prijnd  furie  at  least 
at  the  buyer's  risk,  though  s(.lil  "  free  on  board,"  and  destroved  before  actually  put  on 
board.  See  Mich.  Central  li.  Co.  v.  PhiDips,  60  111.  190,  and  Finn  v.  Western  R.  Co. 
112  JVIass,  524.  — K. 
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for  any  deficit  in  the  price,  (e)  i  It  is  common,  and  generally 
advisable,  to  sell  them  at  auction;  but  this  is  not  necessary. (/) 
If  the  seller  sell  on  credit,  the  goods  are  to  be  delivered  without 
payment ;  but  if  the  buyer  becomes  insolvent  before  the  time  of 
delivery,  the  seller  may  demand  security,  and  refuse  to  deliver 

the  goods  without  it.{g)     If  goods  are  sold  "  on  a  credit  of 

months,  or  cash  at discount, "  and  the  buyer  after  delivery  of 

the  goods  pays  a  part  in  cash,  he  will  be  held  to  have  elected 
cash  and  not  credit,  and  may  be  sued  for  the  balance,  discount 
off.  (h) 

If  no  place  of  delivery  be  specially  expressed  in  the  contract, 
the  store,  shop,  farm,  or  warehouse,  where  the  article  is  sold, 
made,  grown,  or  deposited,  is,  in  general,  the  place  of  deliv- 
ery, (i)  If  expressly  deliverable  to  the  vendee,  but  no  place  is 
named,  it  may  be  delivered  to  him  where  he  is,  or  at  his  house, 
or  at  his  place  of  business,  except  so  far  as  this  option  of  the 
seller  is  controlled  by  the  nature  of  the  article.  For  if  the  pur- 
chaser bought  a  load  of  cotton  to  be  worked  in  his  mill,  it 
cannot,  under  an  "  agreement  of  delivery,  be  delivered  at  *  535 
his  distant  dwelling-house ;  nor  should  a  load  of  hay  for 
his  stable,  or  a  cooking  range  for  his  kitchen,  be  delivered  at  his 
store  on  the  wharf. 

Some  cases  distinguish  between  the  duty  of  delivery  arising 
from  a  contract  of  sale,  and  a  contract  to  deliver  goods  in  pay- 
ment of  a  precedent  debt.  In  the  first  case  the  buyer  must  take 
them  where  they  are,  and  in  the  latter  the  owner  must  deliver 
them  at  such  place  as  shall  be  reasonable  from  the  nature  of  the 
case,  or   shall  be  pointed  out  by  the  party  receiving  them,  (j) 

(e)  McLean    o.   Dunn,   4   Bing.    722;  4  Wend.  380;  Barr  k.  Myera,  3  W.  &  S. 

Mertens  v.  Adcock,  4  Esp.  251 ;  Girard  c.  29.5.     See  Devine  u.  Edwards,  101  111,  138. 

Taggart,  5  S.  &  R.  19  ;  Sands  v.  Taylor,  5  If,  however,    a  particular    place  be  ap- 

Johns.  395.  pointed  by  the  contract,  the  goods  must 

(./■)  Crooks   V.  Moore,  1   Sandf.    279;  be  delivered  there   before  an  action  will 

Conway  v.  Bush,  4  Barb.  564.  lie  for  their  price.     Savage  Man.   Co.  v. 

ig)  Tooke   w.    Hollingworth,   5   T.   R.  Armstrong,  19  Me.  147  ;  Howard  w.  Miner, 

215';  and  see  Bloxam  v.  Sanders,  4  B.  &  20  id.  325. 

C.  948  ;  Hanson  v.  Meyer,  6  East,  614 ;  (j)  Bean  v.  Simpson,   16  Me.  49.     In 

Grice  v.   Richardson,  3   App.   Cas.  319.  this  case  it  was  Aew,  that  if  no  place  be 

And  if  the  seller  has  despatched  the  goods  appointed  in  the  contract  for  the  deliv- 

to  the  buyer,  and  he  becomes  insolvent,  ery  of  specific  articles,  it  is  the  duty  of 

the  seller  has  a  right,  by  virtue  of  his  the  debtor  to  ascertain  from  the  creditor 

original  ownership,  to  stop  the  goods  if  yet  where  he  would  receive  the  goods;  and 

in  transitu.    Mason  v.  Lickbarrow,  1   H.  if  this  be  not  done,  the   mere  fact  that 

Bl,  357  ;  Ellis  i>.  Hunt,  3  T.  R.  464.  the  debtor   had   the   articles  at   his   own 

(A )  Schneider  v.  Foster,  2  Exch,  4.  dwelling-house  at  that  time  is  no  defence. 

(i)  2  Kent,  Com.  505  ;  Lobdell  v.  Hop-  And  see  Bixby  v.  Whitney,  5  GreenI,  192. 
kins,  5  Cowen,  516 ;  Goodwin  v.  Holbrook, 

^  The  seller,  after  notifying  the  buyer  to  come  and  take  the  goods,  need  not  give 
him  notice  of  resale,     UUman  v.  Kent,  60  lU.  271, 
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But  in  the  latter  case,  if  the  contract  be  merely  that  the  credi- 
tor "  may  have  them, "  with  no  words  or  acts  implying  that  they 
were  to  be  carried  to  him,  it  should  be  enough  if  they  are  ready 
for  him  when  he  comes  for  them.  There  seems  to  be  also  a  dis- 
tinction between  the  case  of  very  cumbersome  goods  and  those 
more  easily  portable ;  and  the  seller  is  held  more  strictly  to  the 
duty  of  transporting  the  latter,  and  tendering  them  in  specie,  {k) 

In  general,  if  anything  be  ordered  of  a  mechanic  or  manu- 
facturer, the  maker  may  deliver  it  where  he  makes  it,  unless  he 
have  a  shop  or  depository  where  his  manufactured  articles  are 
usually  taken  for  sale  or  delivery,  in  which  case  such  place  may 
be  the  place  of  delivery. 

The  vendee  is  bound  to  receive  and  pay  for  the  thing  sold  at 

the  time  and  place  expressed  or  implied  in  the  contract  of  sale, 

and  to  pay  all  reasonable  charges  for  keeping  it  after  sale  and 

before  delivery.  (I)  ^     And  if  he  refuse  so  to  take  or  pay  for  the 

goods  sold,  he  will  be  liable  in  an  action  for  the  price,  or 

*  536  in  a  *  special  action  for  damages,  unless  he  can  show  inca- 

pacity to  contract,  or  sufficient  error,  duress,  or  fraud. 
When  payment  of  a  debt  is  to  be  made  by  some  specific  article, 
it  is  not  quite  settled  where  the  article  is  to  be  delivered  ;  whether 
by  the  payor  at  his  own  residence,  to  the  payee  who  must  come 
for  it,  or  to  the  payee  at  his  residence  or  place  of  business, 
whither  the  payor  must  carry  it.  It  might  seem  from  some  state- 
ments that  local  usages  affect  or  decide  this  question  in  some 
cases.  And  possibly  the  distinction  between  bulky  and  portable 
articles  might  be  carried  so  far  as  to  lead  to  the  conclusion  that 
one  who  has  thus  to  deliver  an  article  easily  carried,  as  a  watch 
or  a  book,  might  be  bound  to  take  it  to  the  payee.     But  we  con- 

{fc)  Stone   V.    Gilliam,    1    Show.    149;  upon   delivery,  the  quantity   to  be  ascer- 

Currier  v.  Currier,  2  N.  H.  75 ;   2  Kent,  tained    by    weighing,    but    without    any 

Com.  508.  express  contract  aa  to  who  should   be  at 

[1)  In  Cole  V.  Kerr,  20  Vt.  21,  it  was  the   expense  of   sacking.     The   plaintiffs 

held,   that    there  is  no   implied    contract  saclied    the  wool   in   sacks  furnished    bv 

upon  the  sale  o£   personal  property  that  the  defendants,  and  then  caused  it  to  be 

the  vendee  shall  pay  the  vendor  for  any  weighed  and   shipped  to  the  defendants ; 

services,  in  relation  to  the  property,  ren-  and  it  was  held,  that  as  the  sacking  pre- 

dered  previous  to  the  completion  of   the  ceded   the  delivery  of  the  wool,  the  law 

sale  by  delivery.     In  this  case  the  plain-  would  not  imply  a  contract  on  the  part  of 

tiffs  sold  to  the  defendants  the  wool  lying  the  defendants'  to  pay   the  plaintiffs  for 

unsacked  in  three  rooms,  to  be  paid  for  sacking. 

1  A  buyer  ought  to  pay  the  price  when  due  without  waiting  for  any  demand,  if 
the  goods  are  ready  for  delivery,  and  if  he  does  not,  he  may  be  sued  at  once.  Bran- 
don Manuf.  Co.  o.  Morse,  48  Vt.  322 ;  Davis,  &c.  Co.  t'.  McGinnis,  45  la.  538.  The 
buyer,  if  he  has  agreed  to  assume  the  risk  of  delivery  on  which  the  price  is  to  be 
payable,  must  pay  the  price  if  the  goods  are  destroyed. "  Martineau  v.  Kitching,  L.  R. 
7  Q.  B.  436.  When  payment  is  to  be  made  after  demand  or  notice,  the  buyer  must 
be  allowed  a  reasonable  time  to  bring  the  money.     Bass  v.  White  65  N.  Y  565  K. 
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sider  the  law  in  general  to  be,  that  it  is  enough  if  the  payor 
delivers  the  article  at  his  own  residence  or  shop.  And  if  he 
there  tenders  it  to  the  payee,  and  it  be  in  all  respects  the  article 
he  should  have  tendered,  and  the  payee  refuse  or  neglect  to  receive 
It,  with  no  valid  objection  grounded  on  the  article  itself,  or  on  a 
stipulation  in  the  contract,  then  the  payor  is  no  further  respon- 
sible for  what  may  happen  to  it.  If  it  were,  for  instance,  a 
carriage,  and  he  had  tendered  it  as  it  stood  in  his  barn  or  ware- 
house, he  would  have  no  right  —  certainly  none  without  sufficient 
notice  to  the  payee  —  to  roll  it  out  into  the  street,  and  there  let 
it  perish.  For  this  would  be  a  wanton  injury.  But  if  it  was  in 
the  street  when  he  tendered  it,  and  he  said,  I  offer  it  to  you  as 
your  carriage,  and  I  shall  have  no  more  to  do  with  it,  he  would 
not  be  bound  to  take  any  further  care  of  it. 

But  questions  of  this  kind  generally  arise  in  the  defence  to 
actions  founded  upon  such  contracts ;  and  we  shall  again  consider 
the  subject  of  contracts  for  the  delivery  of  specific  articles,  in 
our  third  volume,  under  the  head  of  Defences. 
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CONDITIONAL    SALES. 

In  every  sale,  unless  otherwise  expressed,  there  is  an  implied 
condition  that  the  price  shall  be  paid,  before  the  buyer  has  a  right 
to   possession ;  and   this  is  a  condition  precedent,  (m)  ^     But   it 

(m)  See  Noy,  Maxims,  p.  88,  where  it  cle  bought  until  the  price  is  paid,  yet  the 

is  said ;  "  If  I  sell  my  horse  for  money,  I  right  of  property  passes  by  the  bargain  • 

may   keep   him  until  I   am    paid."     See  and  if  the  property  is  lost   while  yet  in 

also  Hinde  v.  Whitehouse,  7   East,  571  ;  the  possession  of  the  vendor,  without  his 

Cornwall  v.  Haight,  8  Barb.  328.  —  This  fault,  the  loss  will  fall  on  the  purchaser, 

implied  condition  that  the  price  shall  be  Willis   v.   Willis,  6   Dana,  49;   Wing   v. 

paid   before  delivery  is  said  to  give  the  Clarlc,  24  Me.  366 ;   Pleasants  v.  Pendle- 

vendor  a  lien  on  the  article  sold  until  the  ton,  6   Rand.   (Va.)  473.     See  also  ante, 

payment.  —  But  although  the  vendee  may  p.  *526,  note  (»),  et  seq. 
not  have  a  right  of  possession  in  the  arti- 

1  Unless  a  contrary  intention  is  indicated,  payment  of  the  price  and  delivery  of 
possession  are  mutual  and  concurrent  conditions.  Michigan,  &c.  E.  R.  Co.  v.  Phillips, 
60  111.  190;  Scudder  v.  Bradbury,  106  Mass.  422,  427;  Southwestern,  &c.  Express  Co. 
V.  Plant,  45  Mo.  517 ;  Phelps  t'.  Hubbard,  51  Vt.  489.  See  Phillips  v.  Moor,  71  Me. 
78.  If  delivery  is  made  in  expectation  of  immediate  payment,  refusal  to  pay  entitles 
the  seller  to  reclaim  the  property  or  sue  for  conversion.  Bishop  v.  Shillito,  2  B.  & 
Aid.  329  n.  a. ;  Owens  v.  Weedman,  82  111.  409  ;  Ames  v.  Moir,  130  111.  582 ;  Pishbaclc 
V  "Van  Dusen,  33  Minn.  Ill ;  Manchester  Locomotive  Works d.  Truesdale,  44  Minn. 
115,  117  ;  Hodgson  v.  Barrett,  33  Ohio  St.  63.  And  see  Booraem  v.  Crane,  103  Mass. 
522.    Nor  does  the  fact  that  part  of  the  price  has  been  paid  prevent  a  recovery  of  the 
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seems  that  in  an  action  for  non-delivery  the  buyer  need  only 
aver  that  he  was  ready  and  willing  to  receive  and  pay  for  them, 
and  that  the  seller  refused  to  deliver  them,  without  averring  an 
actual  tender,  (vi)  But  where  the  right  to  receive  payment  before 
delivery  is  waived  by  the  seller,  and  immediate  possession  given  to 
the  purchaser,  and  yet  by  express  agreement  the  title  is  to  remain 
in  the  seller  until  the  payment  of  the  price  upon  a  fixed  day, 
such  payurjut  is  strictly  a  condition  precedent,  and  until  per- 
formance the  riyht  of  property  is  not  vested  in  the  purchaser,  (o)  ^ 


(«)  W<aterhouse  v.  Skinner,  2  B.  &  P. 
447 ;  Rawson  v.  Johnson,  1  East,  203. 
The  case  of  Morton  r.  Lamb,  7  T.  R. 
125,  is  not  inconsistent  with  the  doctrine 
laid  down  in  the  text,  as  it  is  explained 
liy  the  subsequent  lase  of  Rawson  v. 
Johnson,  1  Ea.st,  2(I3.  And  there  are 
many  (.-.ases  where  i-'-iidinr'^-<  to  perform  is 
equivalent  to  performance.  Thus  in  the 
case  of  West  v.  Emmons,  5  Johns.  179,  A 
covenanted  to  convey  by  a  good  and  suf- 
ficient deed  a  certain  lot  of  land  to  B,  on 
or  before  a  certain  day,  and  B  cove- 
nanted to  recoiivey  the  same  to  A  by 
a  mortgage,  at  the  same  time,  as  secu- 
rity, and  also  to  execute  a  bond  for 
the  consideration  money ;  and  B  after- 
wards brought  his  action  of  covenant 
against  A,  and  in  his  declaration  averred 
that  he  was,  at  the  time,  a]id  always  had 
been  ready  to  execute  the  mortgage  and 
bond,  i&c.  It  was  held,  that  the  cov- 
enants were  mutual  and  dependent ;  that 
the  averment  of  readiness  to  perform  by 
the  plaintiff  was  sufficient ;  and  that 
from  the  nature  of  the  covenant,  he  was 
not  bound  to  seal  and  tender  the  mort- 
gage before  A  had  conveyed  the  land  to 
him,  or  had  offered  a  conveyance.  See 
also  Miller  v.  Drake,  1  C'aines,  45;  Pee- 
ters  V.  Opie,  2  Wras.  Saund.  3.50  n.  (3). 

(o)  Porter  v.  PettengiU,  12  N.  H.  299 ; 


Sargent  v.  Gile,  8  N.  H.  325 ;  Gambling 
V.  Read,  1  Meigs,  281 ;  Bigelow  v.  Hunt- 
ley, 8  Vt.  151  ;  Barrett  v.  Pritchard,  2 
Pick.  512;  Ayer  u.  Bartlett,  9  Pick.  156; 
Tibbetts  v.  Towle,  3  Fairf.  341  ;  Bennett 
V.  Sims,  Rice,  421  ;  Smith  v.  Lynes,  1 
Seld.  41 ;  Herring  r.  Hoppock,  3  Duer, 
20;  Brewster  v.  Baker,  20  Barb  364; 
Parris  v.  Roberts,  12  Ired.  L.  268;  Smith 
V.  Foster,  18  Vt.  182;  Buckms,ster  v. 
Smith,  22  id.  203;  Root  v.  Lord,  23  id. 
568  ;  Aubin  !'.  Bradley,  24  id.  55  ;  Buson 
V  Dougherty,  11  Humph.  50;  Marquette 
Manuf.  Co.  v.  Jeffery,  49  Jlich.  283.  In 
most  of  these  cases,  the  question  whether 
the  property  had  passed,  arose  between 
the  parties  themselves  or  between  the 
vendor  and  attacliing  creditors  of  the 
conditional  vendee,  and  the  weight  of 
authority  is  as  above.  [As  to  the  rights 
of  creditors  and  purchasers  from  the 
vendee,  see  post,  p.  *538,  note  1.]  —  It 
has  been  decided  that  such  conditional 
sales  are  not  in  effect  chattel  mortgages, 
and  therefore  void,  because  not  recorded. 
Buson  V.  Dougherty,  U  Humph.  50; 
Sawyer  n.  Fisher,  32  Jle.  28.  [But  in 
many  States,  recording  is  now  required 
by  statute.  See  Budlong  r.  C'ottrell,  64 
la.  234;  Bovnton  r.  Lil)hv,  62  Me.  253; 
(/ullcnder  (!o.  v.  Marsh,ail,  57  Vt.  232. 
And  see  post,  p.  *538,  note  1.] 


goods  or  their  full  value  by  the  vendor.  Hughes  i'.  Kellev,  40  Conn.  148  ;  Fairbanks 
;;.  Malloy,  16  111.  App.  277  ;  Fleck  v.  Warner,  25  Kan.  492  ;  Brown  r.  H.aves,  52  Me. 
578;  Colcord  v  McDonald,  12s  Mass.  470;  Duke  v.  Shackleford,  56  Miss.  552;  Porter 
V.  Pettmgill,  12  N.  H.  299;  Sanders  v.  Keber,  28  Ohio  St.  630;  cf.  Johnston  v.  Wliitte- 
more,  27  Mich.  470 ;  Ketchum  r.  Brennan,  53  Miss.  596.  As  to  the  right  of  the 
buyer  to  recover  what  he  has  paid,  see  Latham  v.  Sumner,  89  111.  233 ;  Haviland  v. 
Johnson,  7  Daly,  297  ;  Whelan  v.  Couch,  26  Grant's  Ch.  74.  In  most  jurisdictions  the 
vendor  may  assert  his  title  against  an  innocent  purchaser  from  tlie  vendee.  But  as 
to  this  see  post,  p.  *538,  note  1.   . 

1  But  where  the  vendor  allowed  the  goods  sold  to  be  mingled  with  the  vendee's 
goods  of  the  same  kind,  he  was  estopped  to  set  up  his  title  as  against  a  subsequent 
purchaser  of  the  vendee.  Foster  v.  Warner,  40  Mich.  641  —  .\  seller  may  retain  a 
right  over  the  goods,  as  by  making  the  bill  of  lading  in  his  own  or  agent'.s  name,  to 
secure  the  price,  to  be  transferred  on  payment  by  indorsement;  and  the  property  will 
not  pass  until  that  is  done.  Farmers',"  &c.  Bank  v.  Logan,  74  X.  Y.  568;  Emery  v. 
Irving  B.iiik,  25  Ohio  St.  360.  See  Mirabita  ik  Imperial  Bank,  3  Ex.  D.  164;  Mer- 
chants' Bank  r.  Bangs,  102  Mass.  291.  In  so  doing,  the  seller  does  not  reserve  a  lien 
6G0 
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And  generally,  wherever  in  a  contract  of  sale  it  *  is  stated  *  538 
that  some  precise  fact  is  to  be  done  by  either  party,  this 
may  amount  to  a  condition,  though  not  so  expressed.'  As  where, 
in  a  contract  for  sale  of  goods,  the  words  are  "  to  be  delivered  on 
or  before"  a  certain  day,  this  is  a  condition  precedent,  and  if  they 
are  not  delivered  on  or  before  that  day,  (^)  the  purchaser  is  not 
bound  to  take  the  goods.  So  if  the  goods  are  to  be  delivered  "  on 
request, "  the  buyer  must  allege  and  prove  a  request,  this  being 
a  condition  precedent  to  his  acquiring  a  complete  right.  (?)  But 
if  the  seller  has  incapacitated  himself  from  delivering  by  resell- 
ing, or  otherwise,  no  request  is  necessary,  (r) 

If  goods  are  sold  and  delivered  conditionally,  the  vendor  retains 
his  right  to  them  as  against  the  vendee,  but,  [it  has  been  held,]  not 
against  a  bond  fide  purchaser  from  the  vendee.  (rr)i   In  Massachu- 

( p)  Startup  V  McDonald,  2  Man.  &  implied  from  the  nature  of  the  contract, 
li.  395.  And  the  dehvery  must  have  a  request  must  be  aDeged  and  proved,  but 
been  made  at  a  reaaonable  time  on  that    not  otherwise." 
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day  or  the  vendee  is  not  bound.     Id.  {r)  Kanay  v.  Alexander,  Yelv.  76  n 

(?)  Bach  V.  Owen,  5  T.  R.  409,  as  ex-  (Metcalfs   ed.) ;    Amory   v.    Brodrick    5 

plamed  m  Radford  v.  Smith,  3  M.  &  W.  B.    &  Aid.  712;    Newcomb   v.    Brackett, 

258^  where  Lord  ^iinycr  said:  "In  Bach  16    Mass.    161;     Webster    v.    Coffin,    U 

V.  Owen,  the  plaintiff  was  not  entitled  to  Mass.    196.       See   also    ante,    note    (v), 

the  horse  until  he  offered   his  own  and  p.  *532. 

demanded  the  other.     Where  by  the  ex-  (rr)  Wait   v.    Green,   36   N.    Y.    556; 

press  terms  of  the  contract  a  request  must  Murch  v.  Wright,  46  111.  487, 
precede  delivery,  or  where  that  is  to  be 

only,  in  case  the  buyer  fails  to  pay  the  price,  but  reserves  a  right  of  disposing  of  the 
goods,  so  long  at  least  as  the  buyer  continues  in  default.  Ogg  v.  Shuter,  1  C.  P.  D. 
47.  That  a  bill  of  lading  deliverable  to  the  seller's  order  is  nearly  conclusive  of  an 
intention  to  reserve  the  Jus  disponendi  to  prevent  the  title  passing  to  the  buyer,  see 
Shepherd  v.  Harrison,  L.  K.  5  H.  L.  116.  A  seller  may  even  reserve  this  right  when 
the  goods  are  placed  on  the  buyer's  own  ship  free  of  freight  on  that  account.  Schots- 
mans  v.  Lancashire,  &c.  E.  Co.  2  Ch.  App.  332,  Where  a  bill  of  exchange  for  the 
price  is  sent  to  a  buyer  for  acceptance  with  the  bill  of  lading,  to  retain  the  latter  he 
must  accept  the  former,  and  on  refusing  acceptance  can  acquire  neither  bill  of  lading 
nor  the  goods.  Chicago  Marine  Bank  v.  Wright,  48  N.  Y.  1 ;  Chicago  Bank  v.  Bay- 
ley,  115   Mass.  228,  230;  Alderman  v.  Eastern  R.  Co,  115  Mass,  233;  Cobb  v.  111. 

Cent.  R.  Co.  88  111.  394.     A  bill  of  lading  to  shipper's  order,  or  "  to or  order," 

indorsed  to  or  making  goods  deliverable  to  a  consignee  by  name  as  security  for  ante- 
cedent advances,  vests  m  him  a  property,  absolute  or  special,  at  the  time  of  their 
delivery  on  board.  Bailey  v.  Hudson  R.  Co,  49  N.  Y.  70;  Straus  v.  Wessel,  30  Clhio 
St.  211.  And  in  the  case  of  animals  the  increase  belongs  to  the  vendor  until  the 
performance  of  the  condition.  Clark  v.  Hayward,  51  Vt.  14.  Where  a  sale  is  made 
under  an  agreement  to  give  a  mortgage  for  the  purchase-money,  the  title  does  not 
pass  until  the  mortgage  is  given.  Thorpe  v.  Fowler,  57  la.  541 ;  Bauendahl  v.  Horr, 
7  Blatchf.  548;  Benner  r.  Puffer,  114  Mass.  376;  Ridgeway  v.  Kennedy,  52  Mo,  24; 
Drury  v.  Hervey,  126  Mass.  519;  Hegler  u.  Eddy,  53  Cal.  597;  Carroll  v.  Wiggins, 
30  Ark.  402  ;  Brown  v.  Fitch,  43  Conn.  512 ;  Jowers  v.  Blandy,  58  Ga,  379 ;  Domestic, 
&c,  Co,  V.  Arthurhultz,  63  Ind.  322;  Moselev  v.  Shattuck,  43  la.  540;  Boon  v.  Moss, 
70  N.  Y.  465 ;  Sanders  v.  Keber,  28  Ohio  St.  630 ;  Holt  v.  Holt,  58  N.  H.  276 ;  Pruman 
V.  Hardin,  5  Sawyer,  115;  Re  Binford,  3  Hughes,  295  ;  Rogers,  &c.  Works  v.  Lewis, 
4  Dillon,  158;  Fosdick  v.  Car  Co,  99  U.  S.  256;  Preston  v.  Whitney,  23  Mich.  260; 
Fifield  V.  Elmer,  25  Mich  48 ;  Everett  v.  Hall,  67  Me.  497  ;  Wood,  &c.  R,  Co,  v. 
Brooke,  2  Sawyer,  576;  Duncan  v.  Stone,  45  Vt,  118;  Sage  v.  Sleutz,  23  Ohio  St.  1 ; 
Shaffer  v.  Sawyer,  123  Mass.  294 ;  Cole  v.  Berry,  13  Vroom,  308.  —  K. 

1  The  more  general  doctrine  is  that  the  vendor  may  maintain  his  right  to  the 
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setts  [and  many  other  States,  however,  the  vendor  may  assent  his 
title  even  against  such  a  purchaser.  ] 

*  539        *  There   is   another   class   of   sales  on  condition,  often 

called  "  contracts  of  sale  or  return. "  In  these  the  prop- 
erty in  the  goods  passes  to  the  purchaser,  subject  to  an  option  in 
him  to  return  them  within  a  fixed  time ;  or  a  reasonable  time ; 
and  if  he  fails  to  exercise  this  option  by  so  returning  them,  the 
sale  becomes  absolute,  and  the  price  of  the  goods  may  be  recov- 
ered in  an  action  for  goods  sold  and  delivered,  (s)  • 

(s)  Moss  V.  Sweet,  16  0,.  B.  493  (over-  R.  839,  and  Lyons  v.  Barnes,  2  Stark.  39) ; 
ruling  Iley  u.  Frankenstein,  8  Scott,  N.     Beverly  u.  Lincoln  Gas  Light  and  Coke 

property  or  its  value  even  against  an  innocent  purcliaaer.  Harkness  v.  Russell,  118 
U.  S.  663  ;  Holman  v.  Lock,  51  Ala.  287  ;  Dudley  v.  Abner,  52  Ala.  572 ;  Fairbanks 
V.  Eureka  Co.  67  Ala.  109;  Simpson  v.  Shackelford,  49  Ark.  63  ;  Goodwin  v.  .May,  23 
Ga.  205  ;  Sims  v.  James,  62  Ga.  260  ;  Thomas  v.  Winters,  12  Ind.  322  ;  Winchester, 
&c.  Co.  i;.  Carman,  109  Ind.  31,  34  ;  Baker  v.  Hall,  15  la.  277 ;  Warner  v.  Johnson,  65 
la.  126 ;  Hall  v.  Draper,  20  Kan.  137  ;  Brown  v.  Haynes,  52  Me.  578 ;  Armour  i\ 
Pecker,  123  Mass.  143,  145;  Chase  u.  Pike,  125  Mass.  117  ;  Salomon  v.  Hathaway,  126 
Mass.  482 ;  Kendrick  v.  Beard,  81  Mich.  182  ;  Dewes  Brewery  Co.  v.  Merritt,  82  Mich. 
198 ;  Ketchum  v.  Brennan,  53  Miss.  597  ;  Ridgeway  r.  Kennedy,  52  Mo.  24  ;  Kingsland- 
Ferguson  Mfg.  Co.  v.  Gulp,  85  Mo.  548 ;  Heinbockle  v.  Zugbaum,  5  Mont.  344 ;  Aultman 
V.  Mallory,  5  Neb.  178  ;  McCorraick  v.  Stevenson,  13  Neb.  70;  Weeks  v.  Pike,  60  N. 
H.  447  ;  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  L.  410  ;  Redewill  v.  Gillen,  4  N.  Mex.  78 ; 
Boon  V.  Moss,  70  N.  Y.  465  ;  (but  see  Comer  v.  Cunningham,  77  N.  Y.  391 ;  Parker  v. 
Baxter,  86  N.  Y.  587) ;  Clayton  v.  Hester,  80  N.  C.  275 ;  Vasser  v.  Buxton,  86  N.  C. 
335 ;  Sanders  v.  Keber,  28  Ohio  St.  630 ;  Call  v.  Seymour,  40  Ohio  St.  670 ;  Case  Mfg. 
Co.  V.  Garven,  45  Ohio  St.  289 ;  Singer  Co.  v.  Graham,  8  Oreg.  17  ;  Goodell  v.  Fair- 
brother,  12  R,  I.  233;  Reeves  v.  Harris,  1  Bailey,  563;  (see  also  Herring  v.  Cannon, 
21  S.  C.  212) ;  Harding  v.  Metz,  1  Tenn.  Ch.  610 ;  Sinker  i<.  Comparet,  62  Tex.  470; 
Child  V.  Allen,  33  Vt.  476 ;  Walker  v.  Hyman,  1  Ont.  Ap.  345. 

In  some  States,  however,  not  only  innocent  purchasers  from  the  vendee  acquire  a 
title  superior  to  that  of  the  vendor  but  attaching  creditors  of  the  vendee  are  also  pre- 
ferred. Brundage  v.  Camp,  21  111.  330 ;  Murch  u.  Wright,  46  111.  488  ;  "\'an  Duzor  v. 
Allen,  90  111.  499;  Chickering  v.  Bastress,  130  111.  206;  Vaughn  v.  Hopson,  10  Bush, 
337  ;  (overruling  Patton  v.  McCane,  15  B.  Mon.  555) ;  Stadtfeld  ;>.  Huntsman,  92  Pa. 
53  ;  Forrest  v.  Nelson,  108  Pa.  481 ;  Peek  v.  Heim,  127  Pa  500 ;  Old  Dominion  8.  S.  Co. 
V.  Burckhardt,  31  Gratt.  664. 

In  all  jurisdictions  where  the  vendor's  right  is  held  superior  to  that  of  a  purchaser 
from  the  vendee,  it  is  also  held  superior  to  that  of  the  vendee's  creditors.  In  Delaware 
it  is  held  that  the  vendor's  title  is  unaffected  by  the  vendee's  creditors.  Williams  i>. 
Connoway,  3  Houst.  63.  But  that  an  innocent  purchaser  from  the  vendee  gains  a  better 
title.  Mears  v.  Waples,  4  Houst.  62.  In  two  other  States  it  has  been  decided  that  the 
vendor's  right  is  superior  to  that  of  the  vendee's  ireditors,  but  the  rights  of  a  purchaser 
from  the  vendee  have  not  been  determined.  Mack  i-.  Storv,  57  Conn.  407  ;  Cardinal  v. 
Edwards,  5  Nev.  36;  see  also  Crawcour  v.  Salter,  18  Ch."  D.  636;  Ex  parte  Brooks, 
23  Ch.  D.  261  ;  Ex  parte  Turquand,  14  Q.  B.  D.  636. 

In  Winchester,  &c.  Co.  v.  Carman,  109  Ind.  31,  it  w.is  held  that  retention  of  title 
by  the  vendor  of  goods  sold  to  a  dealer  whose  apparent  intention  is  to  resell  them 
was  necessarily  fraudulent  and  therefore  ineffectual  as  to  the  vendee's  creditors,  but 
the  weight  of  authority  is  otherwise.  Mack  v.  Story,  57  Conn.  407  ;  Sargent  u.  Met- 
calf,  5  Gray,  306 ;  Dewes  Brewery  Co.  v.  Merritt,  82  Mich.  198. 

In  many  States  the  subject  of  conditional  sales  is  regulated  by  statutes,  many  of 
which  have  been  enacted  very  recently.  Such  statutes,  which  usually  require  the 
terms  of  the  sale  to  be  in  writing  and  recorded,  exist  in  Alabama,  Iowa,  Kentucky, 
Maine,  Massachusetts  (as  to  household  furniture  only),  Missouri,  Nebraska,  New 
Hampshire,  New  York,  North  Carolina,  Ohio,  South  Carolina,  Texas,  Vermont, 
Virginia,  West  Virginia,  Wisconsin,  and  perhaps  other  States. 

'  If  a  seller  receives  part  payment  for  a  chattel,  and  takes  the  buyer's  promise  in 
wntmg  to  pay  the  balance  on  a  day  specified  or  to  return  the  chattel,  the  title  passes 
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In  sales  at  auction  there  are  generally  conditions  of  sale,  and 
where  these  are  distinctly  made  known  to  the  buyer,  they  are  of 
course  binding  on  him,  and  the  auctioneer  or  the  owner  of  the 
goods  is  bound  on  his  part,  {t)  The  question  whether  they  were 
sufficiently  made  known  to  the  buyer  would  be  one  rather  of  fact 
than  of  law.  Thus  where  a  horse  is  sold  by  warranty,  and  it  is 
the  uniform  custom  of  the  auctioneer  to  limit  all  objections  to  the 
space  of  twenty-four  hours  from  the  sale;  if  these  terms  are  a 
part  of  all  the  advertisements  of  the  auctioneer,  and  were 
announced  by  him  at  the  beginning  of  the  sale,  and  the  purchaser 
had  come  in  after  such  announcement,  and  no  direct  proof  of  his 
knowledge  of  this  limitation  was  offered,  evidence  would  probably 
be  admitted  that  he  took  a  paper  containing  such  advertisement, 
and  of  any  other  facts  tending  to  show  such  knowledge,  and  the 
jury  would  be  permitted  to  infer  the  knowledge  from  them  if 
they  deemed  them  sufficient. 

If  it  be  provided    in  the  conditions  of    sale  that  no  error  or 
misstatement  shall  avoid  the  sale,  but  that  there  shall  be 
a  proportionate  *  allowance  on  the  purchase-money,   this    *  540 
condition  will  not  in  general  save  a  sale,  where  the  error 
is  of  a    material   and  substantial  nature,   although   not   fraudu- 
lent, (w)     The  test  of  this  question,  as  a  matter  of  law,  seems  to 

Co.  6  A.  &  E.  829 ;  Baylev  v.  Gonldsmith,  made,  and  what  the  parties  thought  a 
Peake,  Cas.  56  ;  Dearborn  v.  Turner,  16  reasonable  time.  Cocker  u.  Franklin  Hemp 
Me.  17.  See  Meldrum  v.  Snow,  9  Pick,  and  Flax  Man.  Co.  supra.  And  where  A 
441 ;  Blood  V.  Palmer,  2  Fairf.  414;  Eld-  delivers  property  to  B,  on  condition  that 
ridge  v.  Benson,  7  Gush.  485;  Neate  v.  if  damaged  while  in  B's  possession,  B 
Ball,  2  East,  116.  And  what  is  a  reason-  shall  keep  it  and  pay  for  it,  this  is  a  con- 
able  time  within  which  a  contract  is  to  be  ditional  sale ;  and  if  the  property  is  so 
performed,  or  an  act  to  be  done,  is,  in  the  damaged,  the  sale  becomes  absolute,  and 
absence  of  any  contract  between  the  assumpsit  for  goods  sold  and  delivered 
parties,  a  question  of  law  for  the  court,  wiU  lie.  Bianchi  v.  Nash,  1  M.  &  W.  545. 
to  be  determined  by  a  view  of  all  the  cir-  See  also  Perkins  b.  Douglass  20  Me. 
cumstances  of  the  particular  case.  See  317;  Jameson  v.  Gregory,  4  Met.  (K.y.) 
Atwood  V.  Clark,  2  Greenl.  249 ;  HiU  r.  363.  „  ,,  „  t,  „„ 
Hobart,  16  Me.  164;  Murry  v.  Smith,  1  (i)  Hanks  K.Pallmg  6  E  &  B.  659^ 
Hawks  41.  But  see  Cocker  V.  Franklin  («)  The  Duke  of  Norfolk  «.  Worthy, 
Hemp  and  Flax  Man.  Co.  3  Sumner,  530 ;  1  Camp.  340  ,  Flight  v.  Booth^  1  Bing  N. 
Ellis  «.  Thompson,  3  M.  &  W.  445.-  C.  370;  Leach  v.  Mullett,  3  C.  &  P.  115. 
Parol  evidence  of  the  conversations  of  See  also  Robinson  v.  Musgrove,  2  Mo.  & 
the  parties  is  admissible  to  show  the  cir-  Rob.  92 ;  s.  c.  8  C.  &  P.  469,  where  it  was 
cumstances  under  which  the  contract  was  held,  that  a  condition  of  sale,     that  if  any 

unconditionaUy.  McKinney  v.  Bradlee,  117  Mass.  321.  And  see  Hotchkiss  v.  Higgins, 
52  Conn  205  A  horse,  sold  on  condition  that  it  be  tried  for  eight  days  and  then 
returned  if  unsatisfactory,  died  on  the  third  day  without  fault  of  either  party,  and  it 
was  held,  no  sale.  Elphick  v.  Barnes,  5  C  P.  D.  321.  And  see  P^a^."«  ^f™  ^o.  «. 
Tavlor  69  III  440;  Hunt  v.  Wyman,  100  Mass.  198;  Hickman  w.  Shimp,  109  Pa.  lb. 
What  i;  a  reasonable  time  is  generaUy  for  jury;  but  if  the  delay  is  '0°  l^^S  «°°*"i?«d.- 
for  the  court,  Paige  v.  McMillan,  41  Wis.  337 ;  Schlesinger  v.  Stratton,  9  R.  1. 
578. -K  ggg 
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be,  whether  the  error  or  misstatement  is  so  far  material  and  sub- 
stantial that  it  may  be  reasonably  supposed  that  the  buyer  would 
not  have  made  the  purchase  had  he  not  been  so  misled.  And 
such  misstatement  will  also  avoid  a  sale  if  no  reasonably  accurate 
estimate  can  be  made  of  the  compensation  which  should  be 
allowed  therefor,  (v)  Any  misstatement,  made  fraudulently,  and 
capable  of  having  any  effect  on  the  sale,  will  avoid  it.  Nor  will 
the  conditions  of  sale  be  binding  against  a  purchaser,  if  so  framed 
as  to  give  the  seller  advantages  which  the  buyer  could  not  readily 
apprehend  or  understand  without  legal  knowledge  or  advice ;  for 
a  buyer  is  discharged  from  a  purchase  made  under  "  catching 
conditions,  "(w) 


mistake  shall  be  made  in  the  description 
of  the  premises,  or  any  other  error  what- 
ever shall  appear  in  the  particulars  of  the 
property,  such  mistake  or  error  shall  not 
annul  the  sale,  but  a  compensation  shall 
be  gi^'en,"  &c.,  does  not  apply  where  any 
substantial  part  of  the  property  turns  out 
to  have  no  existence,  or  cannot  be  found ; 
or  where  the  vendor  has  maid  Jide  given 
a  very  exaggerated  description  of  the 
property.  The  purchaser  may  in  such  a 
case  rescind  the  contract  in  toto.  See  also 
ante^  p.  *494,  note  ('),  et  seq. 

(v)  See  Sherwood  «.  Robins,  1  Mood. 
&  M.  194;  s.  c.  3  C.  &  P.  339,  where  it 
was  determined,  that  a  condition  in  ar- 
ticles of  sale,  "  that  any  error  in  the  par- 
ticulars shall  not  vitiate  the  sale,  but  a 
compensation  shall  be  made,"  applies 
only  to  cases  where  the  circumstances 
afford  a  principle  by  which  this  compen- 
sation can  be  estimated. 

(iv)  Adams  v.  Lambert,  2  Jtir.  1078; 
Dykes  v.  Blake,  4  Bing.  N.  C.  463.  In 
the  case  of  Dobell  v.  Hutchinson,  3  A.  & 
E.  355,  on  a  sale  of  a  leasehold  interest 
of  lands,  described  in  the  particulars  as 
held  for  a  term  of  twenty-three  years  at 
a  rent  of  X55,  and  as  comprising  a  yard, 
one  of  the  conditions  was,  that  if  any 
mistake  .should  be  made  in  the  descrip- 
tion of  the  property,  or  any  other  error 
whatever  should  appear  in  the  particu- 
lars of  the  estate,  such  mistakfe  or  eiTor 
should  not  annul  or  vitiate  the  sale,  but 
a  compensation  should  be  made,  to  be 
settled  by  arbitration ;  and  the  yard  was 
not  in  fact  comprehended  in  the  property 
held  for  the  term  at  £55,  but  was  held 
by  the  vendor  from  year  to  year  at  an 
additional  rent;  and  such  yard  was  es- 
sential to  the  enjoyment  of  the  property 
leased  for  the  twenty-three  years.     It  was 
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held,  though  it  did  not  appear  that  the 
vendor  knew  of  the  defect,  that  this  de- 
fect avoided  the  sale,  and  was  not  a  mis- 
take to  he  compensated  for  under  the 
above  condition,  although  after  the  day 
named  in  the  conditions  for  completing 
the  purchase  and  before  action  brought 
by  the  vendee,  the  vendor  procured  a 
lease  of  the  yard  for  the  term  to  the 
vendee,  and  offered  it  to  him.  But  where 
the  particulars  of  sale  described  the  prop- 
erty as  a  family  residence,  with  the  right 
of  a  pew  in  the  centre  aisle  of  the  parish 
church,  and  the  title  of  the  pew  was  de- 
fective, as  the  use  of  the  pew  was  not  es- 
sential to  the  enjoyment  of  the  property 
this  error  gave  a  right  to  compensation 

only.     Cooper  v. ,  2  Jur.  29.     And 

where  there  was  a  written  agreement  to 
sell  and  assign  "  the  unexpired  term  of 
eight  i/ears'  lease  and  good-will"  of  a  pub- 
lic-house ;  it  was  held,  that  the  purchaser 
could  not  refuse  to  perform  the  agree- 
ment on  the  ground  that  when  it  was  en- 
tered into  there  were  only  seven  years  and 
seven  months  of  the  term  unexpired. 
Lord  Ellenborough  said  .  "  The  parties 
cannot  be  supposed  to  have  meant,  that 
there  was  the  exact  term  of  eight  years 
unexpired,  neither  more  nor  less  by  a 
single  day.  The  agreement  must  there- 
fore receive  a  reasonable  construction ; 
and  it  seems  not  unreasonable  that  the 
period  mentioned  in  the  agreement  should 
be  calculated  from  the  last  preceding  day 
when  the  rent  was  payable,  and  including 
therefore  the  current  half  year.  Any 
fraud  or  material  misdescription,  though 
unintentional,  would  vacate  the  agree- 
ment, but  the  defendant  might  have  had 
substantially  what  he  had  agreed  to  pur- 
chase." Belworth  v.  Hassell,  4  Camp. 
140. 
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♦SECTION  VII.  *641 

OF    BOUGHT    AND    SOLD    NOTES. 

Much  of  the  commercial  business  of  the  country  is  transacted 
by  the  agency  of  brokers,  who  buy  and  sell  goods  for  others,  on 
commission.  Though  employed  at  the  outset  by  only  one  of  the 
parties,  a  merchandise  broker  becomes  the  agent  of  the  other 
also,  when  he  treats  with  him.  («) 

It  is  the  duty,  though  not  always  the  practice  of  brokers,  to 
make  a  memorandum  of  the  terms  of  the  contract  and  the  names 
of  the  parties,  in  their  books,  to  sign  such  memorandum,  and 
to  transcribe  therefrom  the  bought  and  sold  notes.  (2/)^  The 
bought  note  is  addressed  to  the  purchaser,  notifying  him  that 
the  broker  has  bought  for  his  account  of  the  vendor,  the  goods 
described,  stating  price  and  terms,  and  signed  by  the  broker. 
The  sold  note  is  a  similar  statement  addressed  to  the  vendor, 
informing  him  that  he  has  sold  to  the  purchaser,  for  his  account, 
the  same  goods,  giving  the  price  and  terms.  The  broker's  signa- 
ture to  the  entry  in  his  book,  or  to  the  notes,  will  satisfy  the 
Statute  of  Frauds,  it  being  in  law  the  signature  of  the  parties  by 
the  agent  of  both  parties.  («) 

*  It  is  not   uncommon  for  the  principals  to  sign  their    *  542 
approval  upon  the  note  to  be  handed  to  the  other  party ; 
but  this  proceeding,  though  convenient  as  settling  the  question 
of  the  broker's  authority,  is  not  necessary  to  give  validity  to  the 
contract,  if  the  broker's  authority  can  be  shown  by  other  means. 

Formerly  the  question  was  in  some  doubt  whether  the  broker's 
entry  in  his  book,  duly  signed  by  him,  should  not  be  regarded  as 

(r)  Grant  v.  Fletcher,  5  B.  &  C.  436 :         (.y)  Per  Abbott,   C.   J.,    in  Grant   v. 

Merritt  v.  Clason,  12  Johns.  102 ;  Davis  Fletcher,  5  B.  &  C.  437 
V.    Shields,  26   Wend    341  :    Suydam   v.  (j)  Hinde  u.  Whitehouse,  7  East,  558; 

Clark,  2  Sandf.  133 ;  Toomer  v.  Dawson,  Heyraan  v.  Neale,  2  Camp.  337  ;  Cabot  v. 

1  Cheves,  68.  Winsor,  1  AUen,  546. 

1  Where  one  keeps  a  bought  or  sold  note,  he  plainly  admits  that  the  troker  acted 
by  his  authority  and  as  his  agent,  and  the  broker's  signature  is  his  signature. 
Thompson  0.  Gardiner,  1  C.  P.  D.  777.  The  following  memorandum  of  a  contract 
of  sale  signed  by  the  agents  of  the  seller  and  purchaser :  "  Sold  for  Messrs.  B.  &  Co., 
Boston,  to  Messrs.  T.  &  Co.,  New  York,  seven  hundred  and  five  (705)  packs  first 
quality  Russia  sheet-iron,  to  arrive  at  New  York,  at  twelve  and  three-quarters  (12|) 
cents  per  pound,  gold,  cash,  actual  tare.  Iron  due  about  Sept.  1  '67,  W.  &  H., 
Brokers  "  binds  both  parties  thereto.  Bntler  v.  Thompson,  92  U.  S.  412.  "  The  mem- 
orandum in  question,  expressing  that  the  iron  had  been  sold,  imported  necessarily 
that  it  had  been  bought."    Per  Hunt,  J.  —  K. 
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the  actual  contract  between  the  parties,  and  the  bought 
*543    and  *sold   notes  as   merely  the   evidence  thereof,  (a)     It 

certainly  appears  unreasonable  that  the  entry  in  the  brok- 
er's book,  which  the  parties  do  not  see,  should  be  taken  as  the 
contract  between  them,  when  it  is  obvious  that  their  understand- 
ing of  the  agreement  must  be  drawn  from  the  notes  delivered 
to  them  respectively.  By  retaining  the  note  without  objection, 
either  party  ratifies  the  contract  set  forth  therein.  By  returning 
it  at  once,  with  his  dissent,  he  repudiates  the  contract ;  and  his 
liability  then  depends,  not  upon  what  the  broker  has  done,  but 
upon  the  authority  which  he  actually  gave  to  his  agent. 

The  custom  of  delivering  bought  and  sold  notes  has  at  length 
obtained  so  generally,  that  the  courts  both  in  this  country  and  in 
England  have  been  obliged,  from  the  necessity  of  the  case,  to  look 
to  them  rather  than  to  the  broker's  book,  for  the  terms  and  con- 
ditions of  the  contract.  It  seems  accordingly  to  be  settled,  under 
the  influence  of  this  custom,  that  the  bought  and  sold  notes,  if 
there  be  any,  are  the  best  evidence  of  the  bargain ;  although,  if 
there  be  none,  the  broker's  entry  in  his  book,  if  signed,  will  be 
sufficient,  (h)  ^ 

If  these  notes  are  signed  by  the  broker  and  agree,  but  differ 
from  an  unsigned  entry  in  the  book,  the  notes  constitute  the  con- 
tract. If  they  agree,  but  differ  from  a  signed  entry,  and  have 
been  received  and  adopted  by  the  vendor  and  purchaser,  though 
the  entry  present  the  contract  correctly  as  made,  the  notes  will, 
it  seems,  constitute  a  new  contract,  in  substitution  and  extin- 
guishment of  the  contract  evidenced  by  the  signed  entry,  (c)  If 
the  notes  differ  from  each  other,  and  one  of  them  agrees  with  the 
signed  entry,  the  entry  and  note  agreeing  with  it,  may,  it  seems, 
be  taken  together  as  constituting  the  contract  of  sale,  to  the 
exclusion   of  the  other  note,  (d)     It  seems  that  a  printed  signa- 

(a)   See   remarks  of  Ld.  Ellenborongh,  in  Sievewright  v,  Archibald,  17  A.  &  E. 

iu  Dickenson  v.  Lilwal,  1  Stark.  128  ;   but  (n.  s.)  121,  126  ;  Jeffcott  v.  No.  Brit.  Oil 

see  Cumming   u.  Roebuck,   Holt,   N.    P.  Co.  Ir.  R.  8  C.  L.  17. 
17.3.  (d)  Thornton  v.   Charles,  9   M.  &  W. 

(h)  Hawes    v.  Forster,    1  Mo.  &  Rob.  802;  Sievewright  v.  Archibald,   17  A.  & 

368 ;   Grant  v.  Fletcher,  5  B.  &  C.   436  ;  E.   (n.  s.)    104 ;  Towuend  tJ.   Drakeford, 

s.  0.  8  D.  &  R.  59 ;  Goom  v.  Aflalo,  6  B.  1  Car.  &  K.  20  ;  Goom  v.  Aflalo,  6  B.  & 

&C.  117;  s.  u.  9  D.  &R.  148.  C.  117;  s.  c.  9  D.  &  R.  148;  Thornton  w. 

(c)  Hawes  w.   Forster,  1    Mo.   &  Rob.  Meux,  1  Mo.  &  Malk.  43. 
368 ;  and  see  remarks  of   Campbell,  C.  J., 

1  It  seems  now  to  be  held  rather  that  the  entry  signed  by  the  broker  in  his  book 
constitutes  the  original  memorandum  nf  the  contract,  though  the  bought  and  sold 
notes  constitute  a  sufficient  memorandum  to  satisfy  the  Statute  of  Frauds.  See  Ben- 
jamin on  Sales,  §§  275-307  ;  Thompson  v.  Gardiner,  1  C.  P.  D.  777  ;  Reraick  v.  San- 
ford,  118  Mass.  102. 

666 


CH.  IV.] 


SALE  OP  PERSONAL  PROPERTY. 


^545 


ture  *  of  the  broker  is  not  a  sufficient  signing  within  the  *  544 
Statute  of  Frauds  in  New  York,  which  requires  that  the 
memorandum  shall  be  subscribed,  {e)  But  it  is  well  settled,  that 
under  the  English  statute,  the  appearance  of  the  vendor's  name 
printed  in  a  bill  of  parcels  is  a  sufficient  signature  to  bind 
him.(/) 

If  the  broker  does  not  sign  the  same  contract  for  both  parties, 
neither  will  be  bound.  It  has  been  decided  accordingly,  that 
where  the  broker  delivers  different  notes  of  the  contract  to  each  of 
the  contracting  parties,  and  there  is  no  signed  entry  in  his  books 
to  cure  the  discrepancy,  there  is  no  valid  bargain  at  all.  There  is 
no  proof  of  the  assent  of  the  parties  to  the  same  terms,  no  common 
understanding,  and  neither  of  them  has  the  means  of  determining 
whether  the  broker  has  exceeded  the  authority  given  to  him  by 
the  other,  (gf)  Where  a  broker's  bought  note  signed  by  him  and 
delivered  to  the  purchaser,  described  the  subject-matter  of  the 
contract  as  "  Eiga  Ehine  hemp, "  and  the  sale  note  signed  by  him 
and  delivered  to  the  vendor  described  it  as  "  St.  Petersburg 
clean  hemp;"  and  it  appeared  that  the  description  in  the  first 
note  had  been  inserted  by  mistake,  and  that  it  designated 
an  article  of  a  different  and  *  better  quality,  and  of  higher  *  545 
price  and  value  than  that  described  in  the  second  note ;  it 
was  held  that,  as  the  parties  were  not  bound  to  the  same  bargain, 


(e)  Zachrisson  v.  Poppe,  3  Bosw.  171. 

(/)  Saanderson  v.  Jackson,  2  B.  &  P. 
238;  Schneider  v.  Norris,  2  M.  &  Sel. 
286,  per  Ld.  Eldon,  C.  J.  And  see  Board- 
man  V.  Spooner,  13  Allen,  353;  Brayley 
u.  Kelley,  25  Minn.  160. 

((/)  Grant  v.  Fletcher,  5  B.  &  C.  436 ; 
Hevman  v.  Neale,  2  Camp.  337  ;  Gregson 
V.  Kuck,  4  A.  &  E.  (n.  s.)  737  ;  Sieve- 
wright  V.  Archibald,  17  A.  &  E.  (s.  s.) 
104.  In  this  case  the  broker's  bought 
note  specified  "  500  tons  of  Dunlop,  Wil- 
son &  Co.  pig  iron,"  and  the  sold  note, 
"  500  tons  of  Scotch  pig  iron,"  and  there 
was  no  signed  entry  in  the  broker's  book. 
There  was  evidence  that  Dunlop's  iron 
was  of  Scotch  manufacture,  but  that 
there  were  other  kinds  of  Scotch  pig 
iron;  and  the  court  held,  that  the  varia- 
tion in  the  notes  was  material,  and  de- 
stroyed the  contract.  Peltier  !'.  Collins, 
3  Wend.  459  ;  Suydam  v.  Clark,  2  Sandf. 
133.  In  this  case  the  sale  note  sent  to 
the  vendor  stated  a  sale  of  a  quantity  of 
flour,  consisting  of  two  different  brands, 
at  different  prices  for  each,  and  that  the 
flour  of  one  brand  was  to  be  delivered 
when  it  arrived,  but  not  later  than  three 


days  from  the  date  of  sale  ;  nothing  was 
said  therein  as  to  the  time  for  delivery 
of  the  other  brand.  The  bought  note, 
sent  to  the  purchaser,  varied  from  the 
other  in  representing  that  the  whole 
quantity  was  to  be  delivered  on  arrival, 
nor  later  than  three  days.  The  pur- 
chaser received  a  portion  of  the  flour 
within  the  time  limited,  but  could  not 
obtain  the  rest  in  season,  and  was  ob- 
liged to  purchase  elsewhere  to  meet  his 
wants.  He  therefore  declined  to  receive 
that  which  arrived  out  of  season,  and  the 
vendor  sold  on  his  account  at  less  than 
the  contract  price,  and  sued  him  for  the 
difference.  The  defendant  obtained  a 
nonsuit  on  the  ground  that  the  bought 
and  sold  notes  did  not  constitute  a  con- 
tract, within  the  statute  of  frauds,  by 
reason  of  the  variance.  Upon  the  hear- 
ing before  the  full  court  the  ruling  of 
the  court  below  was  sustained.  Pitts  v. 
Beckett,  13  M.  &  W.  743.  "  If  the  broker 
omit  a  material  term  in  drawing  up  the 
contract,  a  party  who  has  not  recognized 
or  adopted  the  contract  as  drawn  up,  will 
not  be  bound." 
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and  had  not  respectively  agreed  to  buy  and  sell  the  same  thing, 
there  was  no  contract  subsisting  between  them.  (A) 

So  an  invoice  of  flour,  described  in  a  bought  note  to  be  of  a 
particular  brand,  which  proved  upon  landing  to  be  of  a  different 
brand,  was  rightfully  refused  by  the  purchaser,  the  court  deciding 
that  the  word  "  Haxall, "  written  in  the  margin  of  the  note  by 
the  broker,  was  a  warranty  that  the  flour  sold  should  be  of  that 
brand,  (i)  A  statement  in  a  bought  note  that  the  broker  has  sold 
the  purchaser  "  seed  to  arrive, "  where  the  purchaser  accepts  it 
after  arrival  and  an  opportunity  offered  him  to  examine  it,  implies 
no  warranty  that  the  article  is  merchantable ;  and  the  purchaser 
has  no  remedy  against  the  seller,  should  it  subsequently  prove  to 
be  unmerchantable,  (j)  In  this  case  the  contract  was  executed. 
But  where  the  contract  is  executory,  such  a  statement  is  regarded 
as  an  engagement  that  the  goods  are  merchantable ;  and  if  they 
prove  not  to  be  so  upon  arrival,  the  purchaser  will  be  released,  (k) 
But  an  unimportant  or  immaterial  variation  in  the  notes  will  not 
avoid  the  bargain.  Thus,  where  a  purchaser's  bought  note  speci- 
fied the  day  for  payment,  with  discount  off,  as  did  also  the  copy 
of  the  sold  note  furnished  him  by  the  broker  upon  the  same  paper, 
but  the  vendor's  sold  note  did  not  specify  the  day  for  such  pay- 
ment with  discount,  though  a  copy  of  the  bought  note  on  the 
same  sheet  of  paper  did  so  specify ;  and  the  purchaser,  when  sued 
for  the  non-fulfilment  of  the  contract,  pleaded  this  variance,  the 
court  held,  that  the  mention  of  the  day  in  the  copy  of  the  bought 
note  contained  on  the  same  sheet  with  the  sold  note,  must  be 
taken  to  apply  equally  to  the  sold  as  to  the  bought  note,  and  that 
the  two  corresponded  sufficiently  to  sustain  the  contract.  (I) 

A  mistake  made  by  the  broker,  by  describing  erroneously  the 

firm  of  the  vendors,  in  the  bought  and  sold  notes,  will  not 

*  546    *  justify  the  purchaser  in  avoiding  the  contract,  after  he 

has  treated  it  as  a  subsisting  contract,  upon  a  subsequent 

communication  from  the  vendors,  unless  he  show  that  he  has  been 

prejudiced,  (m) 

The  non-delivery  of  one  of  the  notes  to  the  party  entitled  to 
receive  it,  so  that  he  is  ignorant  of  the  contract,  might  possibly 
destroy  the  contract,  on  the  ground  of  want  of  mutuality  of  obli- 
gation, (ft)     A  delivery  by  the  broker  of  an  invoice  altered  from 


(A)  Thornton   u.   Kempster,  5   Taunt.  (/)  Maclean  u.  Dunn,  4  Bing.  722;  s.c. 

786.  1  M.  &  P.  761,779. 

((■)  Flint  V  Lyon,  4  Cal.  17.  (m)  Mitchell  i>    Lapage,    Holt    N.   P. 

(/)  Moore  u.  McKinlay,  5  Cal.  471.  253. 

(/c)  Cieu  V.  McPhersoii,  1  Bosw.  480.  (n)  Per  Best,  C.  J.,   in  Smith  v.  Spar 
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the  name  of  one  purchaser  to  that  of  the  new  purchaser,  accom- 
panied by  a  letter  to  the  latter,  saying  that  to  simplify  the  trans- 
action they  had  transferred  to  him  the  invoice  received  by  the 
vendor,  will  be  effective  to  establish  a  valid  contract,  (o)  And  it 
is  sufficient,  in  an  action  by  a  purchaser  against  a  vendor,  on  a 
contract  made  through  a  broker,  for  the  plaintiff  to  produce  the 
bought  note  handed  to  him  by  the  broker,  and  show  the  employ- 
ment of  the  latter  by  the  vendor,  (p)  Where  the  sold  note  varies 
from  the  bought  note,  it  lies  on  the  vendor  to  prove  the  variance 
by  producing  the  former,  {q)  It  is  held  in  New  York,  that  where 
no  sale  note  is  delivered  by  the  broker,  his  entry  on  his  book  must 
agree  with  the  contract  as  actually  concluded,  or  neither 
party  is  bound,  (r)  Parol  evidence  of  *  mercantile  usage  *  547 
is  admissible  to  explain  apparent  variances  between  bought 
and  sold  notes ;  (s)  but  it  is  questionable  whether  such  evidence 
is  admissible  to  explain  their  meaning,  where  there  is  an  actual 
discrepancy  between  them,  {t)  The  true  office  of  mercantile  usage 
is  to  interpret  the  otherwise  indeterminate  intentions  of  parties, 
and  to  ascertain  the  nature  and  extent  of  their  contracts,  aris- 
ing not  from  express  stipulation,  but  from  mere  implications  and 
presumptions,  and  acts  of  a  doubtful  or  equivocal  character ;  or  to 
ascertain  the  true  meaning  of  particular  words  in  an  instrument, 
when  those  words  have  various  senses,  {u) 

Where  upon  a  sale  of  goods  the  vendor  produces  a  sample  and 

row  2  C  &  P  54*  ;  s.  c.  4  Bing.  85,  and  contract,  which  he  had  never  assented  to, 
12  Moore  266  ;  per  Bullock,  B  ,  in  Hen-  binding  upon  him  ;  nor  even  would  it 
derson  i). '  Barnewall,  1  Y.  &  J  394;  but  have  been  evidence  of  the  acceptance  of 
see  Burrovqh  ,T.,  12  Moore,  266.  such  a  contract  on  the  part  of  bhields ; 
(o)  Pauli  -'.  Simes,  6  C.  &  P.  506.  and  without  an  acceptance  on  the  part 
(p)  Hawes  u.  Forster,  1  Mo.  &  Rob.  of  Shields,  it  could  not  be  binding  on 
ggg^'  Davis  &  Brooks.  The  omission  of  the 
/  \  jij  stipulated  time  of  credit  in  the  written 
(r)  Davis  v  Shields,  26  Wend.  341.  memorandum,  rendered  the  supposed 
In  giving  the  opinion  of  the  Court  of  agreement  stated  therein,  wholly  inoper- 
ErrOTS  in  this  case,  Walworth,  ChanceUor,  ative  as  to  both  parties  ;  as  to  the  pur- 
says  "  The  broker's  memorandum  was  chaser,  because  he  had  not  signed  any 
fatally  defective  in  not  containing  the  such  .contract  or  authorized  any  one  to 
1:al  agreement  between  the  parties,  ^  well  sign  it  for  hmi  and  as  to  the  vendors, 
as  in  not  being  subscribed  by  the  agent  because  he  had  never  consented  to  ac- 
of  Davis  &  Brooks.  Although  it  is  not  cept  such  an  agreement  from  them  and 
necessary  that  both  parties  thould  sub-  there  being  no  contract  which  w^bind- 
scribe  the  agreement:to  make  it  obliga-  ing  upon  either  party  at  t^e  *>">«  the 
tory  upon  thi  one  who  does  subscribe  the  parol  agreement  was  made,  Shields  could 
saiJe  Tis  necessary  that  they  should  not  make  it  a  vahd  agreement  as  agamst 
S'allnt  ?o  such  Veement^o  make  the  other  party,  ^7  renting  to  the  wr^ 
it  binding  upon  either.  Here  Green  was  ten  memorandum  after  the  subject  of  the 
not  the  broker  of  the  buyer,  who  made  contract  had  risen  more  than  twenty-five 
his  own  contract.  He  was,  therefore,  the  per  cent  in  value.  ,  ^  ,  w  -id's 
agent  of  the  vendors  merely  ;  and  if  his  (s)  Bold  v.  Rayner,  1  M.  &  W  343. 
nlme  had  been  subscribed  to  the  memo-  0  Godts  ..  Rose,  17  CR  2^9 
randum,  which  was  never  shown  to  («)  Per  Sior,/,  J.,  m  The  Keeside,  i 
Shields,  it  would  not  have  made  such  a  burnn.  567. 
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represents  the  bulk  as  of  equal  quality,  if  there  be  sale  notes  which 
do  not  refer  to  the  sample,  it  is  not  a  sale  by  sample ;  for  the 
writing  is  the  only  evidence  of  the  contract,  (v)  But  a  warranty  in 
the  sale  of  a  chattel  is  an  essential  part  of  the  bargain,  and  should 
be  stated  in  the  bought  and  sold  notes  constituting  the  memor- 
andum of  sale ;  and  it  is  held  in  New  York,  that  the  omission 
renders  the  contract  void,  and  that  parol  evidence,  in  a  suit  for 

non-performance,  is  inadmissible  to  take  the  case  out  of  the 
*  548    statute  of  frauds,  (w)    If  the  contract  *  has  been  executed  in 

conformity  with  the  written  memorandum  by  which  it  is 
evidenced,  it  is  clear  that  parol  evidence  of  a  warranty  not  men- 
tioned in  the  writing,  is  not  admissible  in  a  suit  brought  by  the 
purchaser,  for  damages  for  breach  of  warranty,  (x) 

When  a  broker  does  not  disclose  the  name  of  his  principal  in 
his  sold  note  [or  within  a  reasonable  time,]  he  [may  be  shown  by 
parol  evidence  of  a  custom  to  be]  liable  as  the  purchaser ;  (y)  and 


(v)  Meyer  u.  Everth,  4  Camp.  22  ; 
Van  Ostrantl  v.  Reed,  1  Wend.  424.  But 
see  Waring  v.  Mason,  18  Wend.  42.5.  In 
this  case  there  was  a  sale  by  sample  of 
sundry  bales  of  cotton,  and  a  receipt  of 
the  goods  by  the  purchaser.  Upon  open- 
ing the  bales  they  were  found  packed  in 
the  interior  with  masses  of  damaged  cot- 
ton. The  ])nroliaser  sued  for  damages 
for  breach  of  the  warranty  implied  in  the 
sale  by  sample  ,  and  the  court  held  "  that 
parol  evidence  of  a  sale  by  sample  is  ad- 
missible, although  the  broker  who  ef- 
fected the  sale  made  an  entry  thereof  in 
his  books  without  mentioning  that  it  was 
a  sale  by  sample  ;  it  not  having  been 
signed  by  the  broker,  and  a  bought  and 
sold  note  not  having  been  delivered  by 
him  to  either  of  the  parties."  The  con- 
tract being  an  executed  one  when  the 
action  was  brought,  there  was  no  ques- 
tion as  to  the  validity  of  the  agreement 
under  the  statute  of  frauds.  Pickering 
V  Dowson,  4  Taunt.  779 ;  Kain  o.  Old,  2 
B.  &  C.  627  ;  Cabot  u.  Winsor,  1  Allen, 
546. 

{w)  Peltier  i:  Collins,  3  Wend.  459. 
The  plaintiff  in  this  case  sued  a  pur- 
chaser for  not  fulfilling  a  contract  for 
the  purchase  of  rice,  and  the  defendant 
resisted  on  the  ground  that  the  entry  of 
the  sale  written  in  the  vendor's  book  of 
sales,  and  signed  by  the  broker  who  ef- 
fected the  sale,  did  not  correspond  with 
the  bought  note  which  the  brokur  handed 
to  him,  in  not  including  a  guaranty  of  the 
quality.  The  court  regarded  the  part 
omitted  as  one  of  the  substantial  terms 
of  the  contract,  and  heht  that  its  omission 
was  fatal,  because  it  left  the  actual  con- 
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tract  without  any  written  memorandum 
that  would  take  it  out  of  the  statute  of 
frauds.  Upon  this  point.  Matey,  J.,  re- 
marked, in  giving  the  opinion  of  the 
court.  "Suppose  the  contract  had  been 
with  warranty,  and  the  memorandum  in 
the  plaintiff's  sales  book  had  been  signed 
by  the  defendant,  but  the  warranty  clause 
omitted,  and  suppose  the  rice  had  been 
delivered  and  had  proved  to  be  of  inferior 
quality  ;  could  the  defendant  have  shown 
the  warranty  by  parol  ?  The  authorities 
to  which  I  have  referred  show  abun- 
dantly that  he  could  not.  Is  the  rule  of 
proof  different  where  the  memorandum 
is  subscribed  by  an  agent  1  Most  cer- 
tainly not." 

(.r)  Keed  v.  Wood,  9  Vt.  28.5  ;  and  see 
Marci/,  J.,  quoted  in  the  preceding  note. 

(y)  Thomson  v.  Davenport,  9  B.  &  C. 
78;  Peunell  v.  Alexander,  3  E.  &  B.  77 
Eng.  C.  L.  288 ;  Humfrey  v.  Dale,  7  E. 
&  B.  266.  In  this  case  the  plaintiff  em- 
ployed A,  as  a  broker,  to  sell  a  quantity 
of  oil,  who  negotiated  with  the  defendant, 
another  broker,  by  whom  the  oil  was 
bought  for  a  dealer  in  the  article.  The 
sold  note,  signed  by  the  defendant  and 
given  to  A,  stated  that  the  oil  was  sold  by 
defendant  for  A,  to  defendant's  "  princi- 
pal," without  disclosing  the  name  of  the 
purchaser.  A  then  sent  a  sold  note  to  the 
plaintiff,  stating  that  he  had  sold  the  oil 
to  defendant  for  account  of  the  plaintiff. 
By  the  terms  as  set  forth  in  both  of  these 
notes,  the  oil  was  to  be  delivered  within 
fourteen  days  of  a  day  six  mouths  after 
the  date  of  the  sale.  Before  the  six 
months  elapsed  the  purchaser  became  in- 
solvent.   Aitei  the  insolvency,  on  the  day 
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if  he  have  a  principal  who  is  subsequently  discovered,  the  other 
party  may,  upon  the  discovery,  elect  which  of  the  two  to  hold,  {z) 
If  in  such  case  the  vendor  sue  the  broker  for  non-performance  of 
the  contract,  the  sold  note  signed  by  the  latter,  stating  that  he  has 
sold  to  his  principal,  will  be  sufficient  evidence  of  the  contract ; 
for  the  statement  of  a  sale  to  a  principal,  though  unnamed,  neces- 
sarily implies  that  he  has  bought  for  him.  Indeed  the  word 
"principal"  in  that  connection  itself  imports  a  buyer,  (a) 

Where  the  contract  is  made  through  the  agency  of  two  brokers, 
one  acting  for  the  vendor  and  the  other  for  the  purchaser,  and 
the  sold  note  given  by  the  purchaser's  to  the  vendor's  broker, 
states,  that  the  sale  is  made  on  account  of  the  latter  instead  of 
his  principal,  the  vendor  may  nevertheless  treat  the  contract  as 
his  own,  and  enforce  it  upon  the  terms  of  the  sold  note.  {I) 

If  the  broker  in  his  bought  note  give  the  name  of  a  wrong 
person  as  the  vendor,  the  purchaser  upon  discovery  of  the  real 
vendor  may  proceed  against  him  for  the  non-fulfilment  of  the 
contract,  (c) 

Upon  general  principles  we  should  be  inclined  to  the  con- 
clusion, that  the  memorandum  signed  by  the  broker,  whether  it 


before  the  last  of  the  fourteen,  when  de- 
livery could  be  made,  the  defendant  dis- 
closed the  name  of  his  principal  to  the 
vendor.  An  action  was  brought  by  the 
latter  against  the  purchasing  broker,  for 
the  price  of  goods  bargained  and  sold,  on 
his  personal  liability  as  the  agent  of  an 
undisclosed  principal.  At  the  trial  at  nisi 
prius,  the  above  facts  were  given  in  evi- 
dence, and  it  was  also  proved,  that  ac- 
cording to  the  usage  of  trade,  whenever  a 
brolier  purchased  without  disclosing  the 
name  of  his  principal,  he  was  liable  to  be 
looked  to  as  the  purchaser.  On  this  evi- 
dence the  defendant  contended,  that  the 
contract  between  the  parties,  as  laid  in 
the  declaration,  was  not  proved.  A  ver- 
dict was  taken  for  the  plaintiff,  leave 
being  reserved  to  move  for  a  nonsuit.  A 
rule  nisi  for  a  nonsuit,  being  obtained  on 
the  grounds  that  there  was  no  evidence  of 
the  alleged  contract  of  the  sale  and  pur- 
chase, and  that  evidence  of  the  alleged 
custom  was  not  admissible ;  the  case  was 
argued  before  the  full  bench,  the  defend- 
ant contending  that  there  was  no  bargain 
with  the  plaintiff,  because  the  sold  note 
relied  upon  as  constituting  the  contract, 
represented  that  the  sale  was  for  account 
of  A ;  also,  that  the  evidence  of  the  cus- 
tom if  admitted,  would  contradict  the 
language  of  the  written  instrument,  and 
show   a  different   contract ;    that    if  the 


contract  was  with  the  defendant  as  pur- 
chaser, it  was  a  contract  not  shown  by 
any  memorandum  in  writing,  and  there- 
fore not  to  be  enforced  under  the  statute 
of  frauds.  But  the  court  held,  that  the 
parol  evidence  was  competent  to  show 
that  A  acted  as  the  broker  of  the  plain- 
tiff; also  that  pari)l  evidence  as  to  the 
usage  of  trade  making  brokers  liable 
where  their  principals  are  not  disclosed, 
was  admissible ;  on  the  ground  that  it 
did  not  vary  the  terms  of  the  written 
contract,  but  merely  annexed  a  particu- 
lar or  incident  thereto,  which  though  not 
mentioned  in  the  contract,  was  connected 
with  it,  or  with  the  relations  growing  out 
of  it.  It  was  therefore  to  be  admitted 
with  the  view  of  giving  effect  as  far 
as  possible  to  the  presumed  intentions 
of  the  parties.  The  rule  to  enter  a  non- 
suit was  accordingly  ordered  to  be  dis- 
charged. See  also  MoUett  v.  Robinson, 
L.  R.  7  H.  L.  802;  Fleet  v.  Murton,  L.  R. 

7  Q.  B.  126;  Hutchinson  v.  Tatham,  L.  R. 

8  C.  P.  482 ;  Southwell  „.  Bowditch,  1 
C.  P.  D.  374. 

(z)  2  Smith  Lead.  Cas.  223.  See  ante, 
chapter  on  Agents,  sect.  vii. 

(a)  Humfrey  v.  Bale,  7  E.  &  B.  90 
Eng.  C.  L.  266. 

{b)  Id. 

(c)  Trueman  v.  Loder,  11  A.  &  E.  589. 
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be  an  entry  in  his  books,  or  the  customary  sale  notes,  must  be 
signed  by  him  at  the  time  the  contract  is  made,  and  not  after- 
wards, in  order  to  satisfy  the  statute  of  frauds,  which  requires  a 
signing  by  the  party  to  be  charged  or  his  agent;  for,  the  broker 
being  the  agent  of  the  principals  only  for  the  purpose  of  effecting 
the  contract,  after  that  duty  is  performed  he  is  functus  officio, 
and  no  longer  the  ageut  of  the  contracting  parties,  (c?)  The 
principals  are  not  however  thus  restricted,  but  may  sign  a  valid 
memorandum  of  the  bargain  thus  effected,   at  any  subse- 

*  550    quent  *  time,  either  personally  or  by  an  agent  duly  author- 

ized to  perform  that  act. 

So,  too,  the  principal  may,  by  ratifying  the  inoperative  signa- 
ture of  the  broker,  render  it  effective  to  answer  the  requirements 
of  the  statute,  and  this  result  would  be  accomplished  by  the 
ratification,  whether  the  original  defect  arose  from  the  broker's 
signing  after  the  contract  was  made,  or  from  a  want  of  authority 
to  make  the  contract.  The  English  statute  of  frauds,  and  gen- 
erally those  of  the  several  States  of  the  Union,  while  they  require 
that  the  memorandum  in  writing  shall  be  signed  by  the  party 
to  he  charged,  or  his  agent,  do  not  provide  as  to  the  mode  in 
which  the  agent  is  to  receive  his  authority,  but  leave  the  ques- 
tion to  be  settled  by  the  rules  of  common  law.  By  the  common 
law,  the  subsequent  sanction  of  an  agent's  acts  is  considered 
as  the  same  thing  in  effect,  as  assent  at  the  time,  upon  the 
principle  that  omnis  ratihabitio  retrotrahitur  et  mandato  priori 
cequiparatur.  (e) 

It  is  held  in  England,  that  where  the  written  contract  is  inad- 
missible in  evidence  for  want  of  a  stamp,  neither  party  can  give 
parol  evidence  of  such  contract,  (h)  We  have  the  authority  of  the 
English  Court  of  Exchequer  for  the  doctrine,  that  a  factor  selling 
goods  for  his  principal  has  not  the  same  authority  as  a  broker 
to  bind  the  purchaser  by  bought  and  sold  notes;  for  he  is  not 
regarded  in  law  as  the  agent  of  the  purchaser.  And  though  the 
sale  notes  be  made  out  by  him  in  the  presence  of  the  two  prin- 
cipals,  and  delivered    to  them  respectively,   and    the    purchaser 

(d)  See  a  remark  by  ('amphell.  C.  .T.,  agent   takes   it   out   of  the   operation   of 

favoring  this  conclusion   iu   Sievewright  the  statute   of  frauds  more  satisfactorily 

V.  Archibald,   17  A.  &  E.   (n.  s.)   p.    124.  than     an     authority    given    beforehand. 

See  also  Horton  v.  McCarty,  M  Me.  394  ;  When    the     authority    is    given    before- 

Bamber  v.  Savage,  52  Wis.  113;  Flintoft  hand,  the  party  must  trust  to  his  agent; 

V.  Elmore,  18  Up.  Can.  C.  P.  274.  if   it   is   given   subsequently   to   the  con- 

(«?)  Soames   v.  Spencer,  1   Dow.  &  R.  tract,  the  party  knows  that  all  has  been 

32;  Maclean  v.  Dunn,  4  Bing.  724  ;   s.  c.  done  according  to  his  wishes." 
1  M.  &  P.  779.      In  this  case,  Bes«,  C.  J.,  (A)  3    Starkie    on    Evid.     1005,     1000. 

says:    "In   my   opinion    the    subsequent  See  1   H.  &  V.  174. 
sanction    of    a    contract    signed    by    an 

572 


CH.  IV.]  SALE  OF  PERSONAL  PEOPERTT.   ■         *  552 

receive  the  bought  note  without  objection  at  the  time,  or  even  so 
far  recognize  it  as  to  request  the  factor  to  make  an  alteration  in 
the  date  thereof ;  the  transaction  will  not  thereby  be  taken  out 
of  the  statute  of  frauds,  so  that  the  owner  of  the  goods  can  main- 
tain an  action  against  the  purchaser  for  non-performance.  All 
these  circumstances,  it  is  held,  fall  short  of  authorizing  the  factor 
to  act  for  the  purchaser,  and  unless  express  authority  to  sign  for 
him  be  given  by  the  purchaser,  the  bought  note  will  not 
hold  him.  (t)  This  case  strongly  defines  a  *  distinction  *  552 
between  a  factor  and  a  broker,  making  the  latter  the  agent 
of  both  contracting  parties,  and  the  former  the  agent  of  his  prin- 
cipal only. 


SECTION   VIII. 

OF    SALES    TO    ARRIVE. 

A  very  common  form  of  contract  at  the  present  day  is  a  sale  of 
goods  "  to  arrive. "  This  is  a  sale  of  merchandise  expected  from 
abroad,  effected  before  arrival,  the  condition  being  that  the  thing 
sold  shall  arrive,  and  that  if  it  do  not,  the  bargain  shall  be  void. 

Upon  the  question  whether  under  such  a  contract  there  is  a 
present  and  executed  sale,  subject  to  be  defeated  by  the  non- 
arrival  of  the  goods,  or  only  an  executory  contract  to  sell  and 

(t)  Durrell  v.  Evans,  6  H.  &  N.  660.  that  time.  The  plaintiff  sued  the  defend- 
The  plaintiff  having  hops  for  sale,  sent  ant  for  non-perf(irmance  of  the  contract, 
samples  to  a  hop  factor  in  London  to  sell  and  the  question  was  reserved  for  the 
them.  The  defendant  saw  the  samples  Court  of  Exchequer,  whether  the  bought 
at  the  factor's  and  inquired  the  price,  note  signed  by  the  factor  was  a  sufficient 
Subsequently  he  met  the  owner  at  the  memorandum  in  writing  to  bind  the  de- 
factor's  and  offered  him  a  certain  price  fendant  That  court  decided  that  it  was 
for  the  hops,  which  the  owner,  upon  the  not.  Pollock,  C.  B.,  in  agreeing  with  the 
advice  of  the  factor,  accepted.  The  rest  of  the  court  that  the  rule  for  a  non- 
factor  at  once  made  out  bought  and  suit  should  be  made  absolute,  says ;  "  At 
sold  notes  which  he  gave  to  the  parties,  the  trial  I  thought  it  right  to  reserve  the 
and  upon  request  of  the  defendant  al-  defendant  leave  to  move  upon  it,  and  let 
tered  the  date  of  the  bought  note  handed  the  matter  be  discussed.  The  defendant 
to  him.  A  time  was  then  appointed  for  did  not  sign  the  note,  nor  was  it  signed 
the  hops  to  be  sent  up  from  the  country  by  any  one  for  him,  or  on  his  behalf, 
and  weighed,  and  the  defendant  caused  and  the  defendant's  subsequent  conduct 
the  samples  to  be  sent  to  his  store,  amounts  to  nothing,  because  a  party 
When  the  hops  were  weighed,  the  plain-  does  not  adopt  and  ratify  that  which 
tiff  and  defendant  were  present,  and  upon  was  not  originally  done  on  his  behalf, 
some  dispute  about  the  weight,  and  ob-  If  the  reqhired  act  was  not  originally 
jection  to  the  condition  of  the  hops,  done  on  his  behalf,  he  cannot  be  after- 
which  the  defendant  pronounced  to  be  wards  lef;ally  bound  or  said  to  have 
unsalable,  he  refused  to  perform  the  adopted  it.  The  factor  here  was  the 
contract,  or  to  accept  the  hops.  The  ar-  agent  of  the  seller  only,  and  not  of  the 
tide  had  fallen  in  price  considerably  at  buyer  at  all." 
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buy,  there  has  been  much  discussion ;  but  the  authorities  are 
strongly  in  favor  of  the  latter  view.  Where  however  the  quantity, 
quality,  and  price  of  the  goods  are  specifically  ascertained,  and 
the  bill  of  lading  thereof  is  assigned  by  indorsement  and  delivery 
to  the  purchaser  under  a  contract  of  this  kind,  we  think  that  the 
general  principles  of  the  law-merchant  would  lead  to  the  conclu- 
sion that  there  was  a  constructive  delivery  and  executed  sale, 
and  that  the  right  of  property  passed.  (A)  And  if  any 
*553  *  other  act  of  equivalent  import  to  the  assignment  of  a  bill 
of  lading,  be  performed,  as  an  assignment  upon  the  back  of 
the  invoice,  the  transfer  of  a  policy  of  insurance  upon  the  goods, 
and  the  giving  an  order  on  the  vessel  to  deliver  to  the  purchaser 
on  arrival,  the  effect  might  be  the  same,  (l)  But  this  conclusion 
must  be  subject  to  important  qualifications.  Perhaps  rules  anal- 
ogous to  those  which  give  and  govern  the  right  of  stoppage  in 
transitu,  might  be  held  applicable.  If,  for  example,  the  purchaser 
becomes  insolvent  before  the  arrival,  we  cannot  suppose  that  his 
assignees  could  take  the  goods  without  paying  or  securing  the 
price  agreed  upon,  (m)  But  they  might  take  them  by  so  doing, 
and  make  what  profit  they  could  out  of  them,  for  the  benefit  of 
the  insolvent  estate.  We  reach  the  same  result  by  simply  sup- 
posing that  the  constructive  delivery  above  spoken  of  did  not 
terminate  the  common-law  lien  of  the  vendor  for  his  price. 

In  all  cases  of  this  kind,  the  intention  of  the  parties,  as  gathered 
from  the  contract  and  the  attending  circumstances,  will  govern ; 
and  if  from  these  it  be  apparent  that  the  property  was  to  pass 
immediately,  the  courts  will  so  construe  the  contract;  for  no 
particular  form  is  required  for  the  sale  of  personal  property.  All 
that  is  necessary  is,  that  the  parties  should  intend,  the  one,  to 


{k)  Alexander  ;;.  Gardner,  1  Bing.  N.  (?)  Gardner  v.  Rowland,  2  Pick.  599  ; 

C.  671  ;  1  Scott,  630 ;  1  Hodges,  147.     In  Rowland  v.  Rarris,  4  Mason,  497  ;  in  this 

this  case  the  plaintiff  made  a  contract  in  case  the  original  cargo  was  assigned  to 

London  to  sell  to  defendant  hutter  which  the  plaintiff,  while  at  sea,  by  the  owner, 

he  expected  from  Wligo,  Ireland,  and  the  bonajide  in  payment  and  satisfaction  of  a 

quality  and   price   were   specified  by  the  pre-existing  debt,  and  the  return  cargo, 

contract.     The  goods  were  shipped  on  a  which  was  the  proceeds  of  the  original, 

specific   day ;   the   defendant    having   ac-  was   attached   by   the   U.  S.  Marshal   for 

cepted  the  invoice  and  bill  of  lading.     It  duties  then  owing  to  the  government  by 

was  held,  that  the  property  in  the  butter  the  assignor  upon  a  former  importation, 

had   passed   to   the  defendant,   and   that  It  was  held,  that  the  assignment  passed  a 

though  the  goods  were  lost  by  shipwreck,  constructive  possession  to  the  vendee,  suf- 

the  price  might  be  recovered  of  the  de-  ficient  to  enable  him  to  maintain  trespass 

fendant  in   an   action  for  goods   bought  against  a  wrong-doer.      Per   Storu,i.— 

and  sold,  —  Caldwell  v.  Ball,  1  T.  R.  205 ;  Pratt  v.  Parkman,  24  Pick.  42  ;  Lanfear 

Stubbs  V.  Lund,  7  Mass.  453;  Walter  v.  v.  Sumner,  17  Mass.  110. 
Ross,  2  Wash.  C.  C.  283 ;  Jordon  v.  James,  (m    Benedict  u.  Field,  16  N.  Y.  595. 

5  Ham.    (Ohio)    89  ;  Lee   v.  Kimball,   45 
Me.  172. 
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part  with  his  property,  the  other,  to  become  the  owner  of  it. 
The  union  of  intention  constitutes  the  contract  of  sale.  And  it 
may  be  proved  by  any  kind  of  legal  evidence,  parol  or  written ; 
by  a  formal  conveyance  under  seal,  or  by  a  loose  correspondence ; 
by  a  conversation  direct  between  the  parties,  or  mediate  through 
the  agency  of  other  persons,  (m) 

*  Ordinarily,  a  sale  to  arrive  by  a  specified  vessel  does  *  554 
not  pass  any  property  in  any  specific  chattel  on  board  the 
vessel  at  the  time  the  bargain  was  made;  it  being  merely  an 
agreement  for  the  sale  and  delivery  of  a  portion  of  the  cargo  at  a 
future  period,  namely,  when  the  vessel  shall  arrive  ;  and  to  fulfil 
this  condition  a  double  event  must  take  place ;  that  is,  the  arrival 
of  the  vessel,  with  the  goods  on  board.  The  contract  is  therefore 
both  executory  and  conditional,  (o) 

Whether  the  expression  used  in  the  contract  be  "  to  arrive"  or 
"  on  arrival, "  the  construction  will  be  the  same.  Efforts  have 
Sometimes  been  made  to  induce  the  courts  to  give  a  more  ex- 
tended meaning  to  the  former  expression,  as  importing  a  warranty 
that  the  article  shall  arrive  if  the  vessel  does.  It  is  held,  how- 
ever, that  the  word  ''  to"  does  not  mean  that  the  goods  "  shall" 
arrive,  but  merely  that  they  shall  be  sold  on  their  arrival,  (p)  ^ 
Nor  will  this  construction  be  varied  if  there  be  an  express  con- 
dition appended  to  the  contract,  that  the  contract  itself  shall  be 
void  should  the  vessel  be  lost  Whether  appending  a  negative 
condition,  —  as,  that  "  this  contract  shall  not  be  valid  unless  the 

M  Per  Morton,  J.,  in  Pratt  u.  Park-  tlie  requisite  quantity  nitrate  of  soda  by 

man  24  Pick  42.  the  Daniel  Grant.     The  case  was  argued 

(o)  Cliitty     Cont.    *  444 ;    Russell    v.  in   the   Court  of    Exchequer,   upon   this 

Nichols  3  Wend.  112;  Shields  v.  Pettie,  point,  the    plaintiffs    insisting    that  the 

2  Sandf'  262,  4  Comst.   122 ;  Benedict  o.  words  "  to  arrive "  meant  that  the  seller 

Field   16  N  Y    595  •  Neldon  u.  Smith,  7  warrants  the  arrival  of  the   goods.     He 

Vroom     148    154;    Lovatt   u.   Hamilton,  also  contended  that  the  effect  of  the  ex- 

5  Mee '  &  w'    639 ;  Stockdale  v.  Dunlop,  press  condition  as  to  when  the  contract 

6  M  &'  W  224 ;  Johnson  v.  McDonald,  9  should  be  void,  excluded  the  implied  con- 
M  &  W  600  In  this  case  the  defend-  dition  upon  non-arrival.  The  court  held 
ant  by  a' bought  and  sold  note  agreed  to  that  the  contract  did  not  amount  to  a 
seU  to  the  plalntiifs,  "  100  tons  nitrate  of  warranty  on  the  part  of  the  seller  that 
soda,  at  18s.  per  cwt.  to  arrive  ex  Daniel  the  nitrate  of  soda  should  arrive  if  the 
Grant  to  be  taken  from  the  quay  at  vessel  arrived,  bnt  to  a  contract  for  the 
landing  weights,"  &c.,  and  below  the  sig-  sale  of  goods,  at  a  future  period,  subject 
nature  of  the  brokers  was  this  memoran-  to  the  double  condition  of  the  arrival  of 
Sum  "should  the  vessel  be  lost,  this  the  vessel,  with  the  specified  cargo  on 
contact  to  be  void."  The  vessel  arrived,  board;  and  S^- i^^f-^'^fcXst  3« 
hut  brought  no  nitrate  of  soda,  and  the  ant.  Hawes  <;.  Lawrence  4  Comst  345 
plaintiffs  sued  for  breach  of  contract  in  Boyd  "•  Siffkin,  2  Camp.  326,  aud  Hawes 
the  non-deliverv  of  the  goods.    The  de-  v.  Humble,  there  cited. 

ftce  w=^   thaTthe  cont^  was  .at  an         (P)/-/f ^  !oo°  '  " 

end,  it  beiig  conditional  on  the  arrival  of    Donald,  9  M.  &  W.  600. 

1  As  to  what  is  "  arrival,"  see  Montgomery  v.  Middleton,  13  Ir.  C-  J-  173-  —  K- 
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vessel  arrives, "  ■ —  would  vary  the  construction  hj  excluding  any- 
implied  condition,  admits  of  some  doubt.  Baron  Alclerson,  in  the 
case  just  cited,  expresses  the  opinion  that  a  negative  instead  of 

an  affirmative  condition  might  make  a  difference,  (g) 
555        *  A  sale  on  arrival  by  a  certain  vessel  is  held  to  mean 

on  the  arrival  of  the  goods  and  l.  ot  the  vessel  only  ;  and  this 
construction  will  always  be  put  upon  the  condition,  unless  the 
language  used  in  the  contract  is  so  plain  to  the  contrary  as  not  to 
admit  of  it.  For  the  courts  are  unwilling  to  assume  that  the 
contracting  parties  meant  to  enter  into  a  mere  wager.  (?•)  In 
fact,  the  arrival  of  the  goods  by  that  particular  vessel,  is  held  to 
be  a  condition  precedent  to  the  vendor's  obligation  to  deliver;  so 
that  if  the  goods  which  are  the  subject  of  the  negotiation  should 
arrive  by  some  other  vessel,  the  contract  would  be  void,  (s)  ^ 

(q)  Per  Alderson,  B.,  same  case.  (s)  Lovatt  v.  Hamilton,   5  Mee.  &  W. 

(r)  Boyd  v.  Siffkin,  2  Camp.  325.     In  639.     This  was  a   contract   whereby   the 

this   case   the   broker's    note,    proved   at  defendants  sold   to  the  plaintiff   50  tons 

the   trial,   was   in  the   following   words :  palm  oil  "  to  arrive "  per  the   Mansfield 

"  Sold  to  Mr.  H.  Siffkin,  for  Mr   M.  Boyd,  from  the  coast  of  Africa;  in  case  of  non- 

about  32  tons  more  or  le,53  of  Kiga  Rhine  arrival,  or  the  vessel's  not  having  so  much 

hemp,  on  arrival  per  Fannie  &  Almira,  in,  after  delivery  of  former  contracts,  the 

at  £82  10s.  per  ton."     The  ship   arrived  sale  to  be  void.     The  Mansfield   arrived 

without  the   hemp,  and   the   action   was  with  an  insufficient  quantity  of  oil  to  fill 

brought  against  the  vendor  on  the  note,  the   contract,    aftfir    delivery    under  the 

Lord  Ellenborough  said,  in  deciding  that  former  contracts  ,  but  a  larger  quantity 

the     action    was     unmaiutainable  :     "I  than  was  necessary  to  make  up  the  defi- 

clearly  think  that  '  on  arrival '  means  the  ciency,  had  previously  been  transshipped 

arrival  of  the  hemp.     The  parties  did  not  on  the  coast  of  Africa,  from  the   Mans- 

mean  to  enter  into  a  wager.     By  '  bought  field  to  another  vessel  belonging  to  the 

and  sold  '  in  the  note,  nmst  be  understood,  defendants,  and  had   arrived  before   the 

contracted  to  sell   and    buy.     The   hemp  Mansfield.     The  transshipment  was  made 

was  expected  by  the  ship ;  had  it  arrived  by  an  agent   of   the   defendants  without 

it   was   sold  to   the   plaintiff.      As   none  any  instructions  from  them  so  to  do,  and 

arrived  the  contract  was  at  an  end."  without  any  knowledge  of  the  contracts 

'  A.'s  firm  having  purchased  certain  nitrate  of  soda,  and  chartered  the  Precursor 
to  bring  it  home,  subsequently  sold  to  B.  "  the  entire  parcel  of  nitr,ate  of  soda  ex- 
pected to  arrive  at  port  of  call  per  Precursor.  .  .  .  Should  any  circumstance  or  acci- 
dent prevent  the  shipment  of  the  nitrate,  or  should  the  vessel  be  lost,  this  contract  to 
be  void."  Before  the  date  of  this  contract,  and  without  their  knowledge,  the  greater 
part  of  the  nitrate  was  destroyed  by  an  earthquake,  and  the  charter  of  the  Precursor 
cancelled.  A.'s  firm  then  purchased  other  soda,  sold  it  to  other  parties,  and  chartered 
the  Precursor  anew,  wbich  brought  it  home,  where  B.  claimed  it  under  the  contract. 
Held,  in  the  Queen'sliench  (Smith  v.  Myers,  L.  R.  5  Q.  B.  429),  that  the  contract, 
though  not  for  a  specific  lot  of  nitrate  of  soda,  was  for  a  specific  adventure  or  voyage 
which  both  parties  contemplated  as  about  to  take  place,  and  did  not  attach  to  this 
second  lot ;  m  the  E.xchequer  Chamber  (L.  R.  7  Q.  B,  139,  affirming  the  decision  of 
the  Queen's  Bench),  that  the  contract  referred  to  a  specific  quantity  of  nitrate  of  soda, 
which  was  prevented  from  being  shipped  by  an  accident,  and  consequently  became 
void.  A  lot  of  scrap  iron  was  sold  to  arrive  by  the  Christopher.  It  came  in  the  St. 
Christopher,  and  it  was  held  that  unless  the  misnomer  was  of  some  consequence  the 
buyer  was  not  justified  in  refusing  the  goods  Smith  «.  Pettee,  70  X,  Y.  13.  "  Cargo  " 
means  a  ve.ssel's  entire  load,  and  the  vendee  is  not  bouud  to  accept  less.  Borrow- 
man  v.  Drayton,  2  Ex.  D.  15.  See  Ireland  o.  Livingston,  L.  R.  2  6.  B.  99  •  L  R.  5 
Q.  B.  516  ;  L.  R.  a  H.  L.  395-410.  —  K. 
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If  the  sale  is  of  a  definite  quantity  or  number,  as  so  many  hun- 
dred bags  of  an  article,  the  contract  is  not  apportionable,  and  the 
vendor  cannot  recover  damages  for  a  refusal  to  take  any  less 
quantity  or  number,  {ss) 

They  must  also  arrive  at  the  agreed  port  of  delivery,  and  in  the 
ordinary  course  of  trade  and  navigation,  or  the  vendor  will  not  be 
held.  And  if  by  any  accident  such  an  arrival  is  rendered  impos- 
sible, it  seems  that  the  vendor  is  not  obliged  to  adopt  other  means 
of  transportation,  by  which  the  goods  might  readily  be  delivered 
to  the  purchaser  within  the  stipulated  time,  in  order  to  avoid  his 
liability,  (t) 

*  A  sale  of  a  specified  quantity  of  goods  to  arrive  by  a  *  556 
particular  vessel,  will  become  an  executed  contract  by  the 
arrival  of  that  vessel  with  the  requisite  quantity  of  goods  to  fill 
the  contract,  whether  they  are  consigned  to  the  vendor,  or  sub- 
ject to  his  control  or  not.  The  implied  conditions  of  the  arrival 
of  the  goods  which  the  law  has  attached  to  contracts  of  sale  to 
arrive,  seem  to  arise  so  naturally  from  a  contract  of  this  charac- 
ter, that  their  recognition  by  the  courts  as  material  terms  thereof 
meets  with  very  general  approbation.  But  when  it  is  proposed  to 
add  to  these  conditions  an  implication  which  has  no  foundation 
in  necessity,  and  which  no  merchant  of  ordinary  prudence  could 
suppose  the  law  would  intend  in  his  behalf,  the  well  recognized 
principle,  that  courts  will  not  make  a  contract  for  the  parties 
which  they  have  not  made  themselves,  will  probably  prevent  the 
courts  from  interpolating  such  an  implied  condition.  There  is 
no  legal  necessity  that  the  vendor  should  be  able  to  dispose  of  the 
goods  at  the  time  he  enters  into  the  contract ;  for  he  may  acquire 
the  ability  to  control  them,  by  purchase  or  otherwise,  subsequently 
to  his  engagement,  and  before  the  goods  must  be  delivered,  (m) 

made  for  the  Mansfield's  cargo.  The  hargain  to  be  void.  The  vessel  was 
plaintiff  sued  for  the  non-delivery  of  the  wrecked  on  the  English  coast,  but  the 
oil,  and  the  principal  question  raised,  was,  tallow  was  saved,  and  it  might  have  beea 
whether  the  arrival  of  the  oil  at  Liver-  forwarded  to  London  by  other  convey- 
pool  in  the  Mansfield,  was  a  condition  ance  in  season;  but  was  not.  The  pur- 
precedent  to  the  plaintiff's  right  to  the  chaser  sued  for  breach  of  contract  in 
delivery  of  it,  or  whether  the  arrival  of  non-delivery,  and  the  court  held  that '  an 
the  oil  from  the  Mansfield  by  another  arrival "  meant  at  the  port  of  London, 
vessel,  did  not  entitle  him  to  it.  The  and  that  the  defendants  were  not  bound 
Court  of  Exchequer  were  clearly  of  to  forward  the  tallow  after  the  wreclc, 
opinion  that  the  arrival  of  the  oil  in  the  there  having  been  no  tender  of  indemnity 
Mansfield  was  a  condition  precedent.  See  by  the  plaintiff.  The  contract  was  void 
also  Shields  u.  Pettie,  2  Sandf.  262,  4  unless  the  commodity,  in  the  ordinary 
Corast.  122.  course  of  trade  and  navigation,  arrived  at 

(ss)  Reimers  w  Ridner,  2  Rob.  H  the  port  of  destination  by  the  appointed 

(()  Idle    V.    Thornton,   3    Camp.   274.  day. 

This  was  a  sale  of  tallow  on  arrival,  to  (u)  Hibblewhite  v.    M'Morine,  5  M.  & 

arrive  on  or  before  a  certain  day,  or  the  W.  462.     In  Pothier  on  Obligations,  voL 
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And  if  he  carelessly  omits  to  guard  against  the  possibility  that 
the  goods  may  arrive  consigned  to  another  instead  of  himself,  the 
fault  is  his  own,  and  he  alone  should  suffer  the  consequences. 

In  a  case  before  the  English  Common  Bench,  where  a 

*  557    *  purchaser  had   sued   his   vendor   for  non-delivery   of   a 

specified  quantity  of  goods,  expected  to  arrive  by  a  partic- 
ular  vessel,  the  vessel  having  arrived  with  the  necessary  quantity 
on  board,  though  not  shipped  for  or  on  account  of  the  vendor,  the 
defendant  resisted  on  the  ground  that,  though  the  expected  quan- 
tity arrived,  it  was  not  consigned  to  him  or  subject  to  his  control. 
But  the  court  were  so  strongly  inclined  to  consider  the  contract 
as  warranting  the  defendant's  power  of  disposal  over  the  goods, 
that  without  further  prosecuting  the  appeal,  he  assented  to  this 
construction,  and  paid  the  damages  as  assessed  upon  that  prin- 
ciple, {v) 

*  558        *  A  sale  of  goods  at  sea,  to  be  paid  for  on  delivery  at 

the  place  of  the  contract,  is  considered  as  equivalent  to  a 
contract  to  sell  and  deliver  on  arrival,  and  will  be  governed  by 
the  same  rules,  (w) 


i.  §  133,  it  18  said  :  "Even  things  which 
do  not  belong  to  the  debtor,  but  to  another 
person,  may  be  the  object  of  an  obliga- 
tion, as  he  is  thereby  obliged  to  purchase 
or  otherwise  procure  them  in  order  to 
fulfil  his  engagement;  and  if  the  real 
owner  will  not  part  with  them,  the  debtor 
cannot  insist  that  he  is  discharged  from 
his  obligation  under  the  pretext  that  no 
man  can  be  obliged  to  perform  an  impos- 
sibility. For  this  excuse  is  only  valid  in 
ca.se  of  an  absolute  impossibility ;  but 
where  the  thing  is  possible  in  itself,  the 
obligation  subsists,  notwithstanding  it  is 
beyond  the  means  of  the  person  obliged 
to  accomplish  it;  and  he  is  answerable  for 
the  non-performance  of  his  engagement. 
Th«  thing  being  possible  in  its  nature,  it 
is  sufficient  to  mduce  the  creditor  to  rely 
upon  the  performance  of  the  promise. 
The  fault  is  imputable  to  the  debtor, 
for  not  having  duly  examined  whether 
it  was  in  his  power  to  accomplish  what 
he  promised  or  not."  Paradine  a.  Jane, 
Aleyn,  27. 

(I')  Fischel  t>.  Scott,  15  C.  B.  69.  See 
also  Gorrissen  v.  Perrin,  2  C.  B.  (n.  s.) 
681,  upon  this  point,  where  the  same 
court  say,  in  reference  to  the  rule  that 
the  obligation  of  delivery  is  conditional 
upon  the  arrival  of  the  ship,  and  of  the 
goods  being  on  board,  as  laid  down  in 
previous  cases  of  sales  to  arrive  :  "  With- 
out desiring  at  all  to  interfere  with  the 
rule  laid  down  in  the  cases  referred  to, 
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we  may,  in  passing,  observe  that  we  think 
it  has  been  carried  far  enough,  and  that 
its  effect  may  have  been  to  introduce 
uncertainty  into  contracts  which  were  not 
intended  by  the  parties  to  be  contingent 
on  accidental  circumstances,  such  as  the 
transfer  of  a  cargo  from  one  ship  to  an- 
other." The  case  of  Fischel  v.  Scott, 
above  cited,  having  been  pressed  upon 
the  court  in  the  argument  of  Gorrissen  v. 
Perrin,  the  court,  after  remarking  that 
there  was  in  that  case  no  positive  adjudi- 
cation by  the  court,  and  showing  that  the 
facts  in  that  case  were  plainly  distinguish- 
able from  the  one  before  the  court,  pro- 
ceed to  say,  in  affirmation  of  the  principle 
foreshadowed  in  Fischel  «.  Scott :  "  Now, 
it  may  well  be,  that  if  a  man  takes  upon 
himself  to  dispose  of  goods  expected  to 
arrive  by  a  certain  ship,  as  goods  over 
which  he  has  a  power  of  disposal,  and  the 

foods  afterwards  arrive  not  consigned  to 
im,  he  shall  be  precluded  from  saying 
that,  in  addition  to  the  contingency  of 
their  arrival,  there  was  implied  the  fur- 
ther contingency  of  their  coming  con- 
signed to  him.  He  has  dealt  with  them 
as  his  own  and  cannot  be  allowed  to 
import  into  the  contract  a  new  condition, 
viz.,  that  the  goods  on  their  arrival  shall 
prove  to  be  his." 

(ic)  Shields  v.  Pettie,  2  Sandf.  262,  4 
Comst.  122.  This  was  an  action  of  as- 
sumpsit for  a  quantity  of  pig  iron,  sold 
and  delivered  ;  but  the  case  turned  upon 
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*  A  verbal  contract  for  the  sale  of  goods  to  arrive,  from  *  559 
its  non-compliance  with  the  requirements  of  the  statute  of 
frauds,  gives  the  purchaser  no  insurable  interest  therein ;  and  if 
there  be  afterwards  an  arrival  and  delivery  of  part  of  the  goods 
thus  bought  under  an  entire  contract,  such  partial  delivery, 
though  it  will  amount  to  a  ratification  of  the  contract  as  between 
the  parties,  will  not  relate  back  in  its  effects,  so  as  to  confer  on 
the  purchaser  an  insurable  interest  on  a  part  of  the  goods  "which 
were  wrecked  at  a  date  prior  to  the  partial  delivery,  (x)  ^ 


an  alleged  breach  of  contract  by  the 
vendor,  and  a  consequent  claim  of  the 
purchaser  for  a  recoupment  of  damages. 
The  plaintiff  through  a  broker  sold  to 
the  defendant  a  quantity  of  pig  iron,  of 
No.  1  quality,  on  board  the  ship  Siddons, 
then  at  sea,  and  so  understood  to  be,  by 
both  parties.  Upon  the  arrival  of  the 
ship,  this  description  of  iron  had  advanced 
in  price  beyond  the  contract  rate,  and 
subsequently  continued  to  advance.  The 
plaintiff  received  by  the  vessel  a  single 
lot  of  the  kind  of  iron  sold  to  the  de- 
fendant, but  it  was  not  of  No.  I  quality, 
it  being  a  mixture  of  that  and  of  inferior 
qualities,  so  that  the  whole  lot  was  worth 
one  dollar  per  ton  less  than  No.  1.  The 
plaintiff  commenced  delivering  the  iron 
to  the  defendant  upon  the  unloading  of 
the  ship,  and  had  delivered  about  two- 
fifths  of  the  quantity  sold  wheu  the  de- 
fendant objected  that  the  quality  was  not 
No.  1,  and  that  he  could  not  pay  for  it  as 
such.  Upon  this  the  plaintiff  offered  to 
deliver  the  balance  of  the  lot  in  compli- 
ance with  the  contract,  provided  the  de- 
fendant would  receive  and  pay  for  it  as 
No.  1.  This  was  declined  by  the  defend- 
ant, who  was  then  informed  by  the  plain- 
tiff that  if  he  persisted  in  the  refusal  of 
the  iron  at  the  price  agreed  upon,  it 
would  be  sold  to  other  parties.  A  bill 
was  subsequently  presented  by  the  plain- 
tiff for  the  quantity  delivered,  and  pay- 
ment demanded.  The  defendant  de- 
clined to  pay  the  bill,  and  insisted  upon 
the  fulfilment  of  the  contract.  The 
plaintiff  then  demanded  the  return  of 
the  iron  delivered,  and  the  defendant  not 
returning  it,  the  plaintiff  brought  his  ac- 
tion claiming  the  market  value,  at  the 
date  of  delivery,  for  the  quantity  deliv- 
ered, which  value  was  proved  to  be,  for 
that  quality,  some  two  dollars  and  fifty 
cents  per  ton  higher  than  the  contract 
price  for  No.  1  iron.  The  defendant  ad- 
mitted his  obligation  to  pay  for  what  he 


had  received,   but  claimed  to  recoup  the 
damage    sustained    by    the    non-delivery 
of     the     article    contracted-    for.       The 
court   in    giving    judgment,    denied   the 
right    to    recoup,    on    the    ground    that 
the    contract    between    the    parties   was 
equivalent  to  an   agreement  to  sell  and 
deliver  iron   to   arrive;    that   it   was  an 
agreement  to   deliver  No.   1  pig  iron  of 
the   kind   specified,  if  any   iron   of  that 
description   arrived    in    the   Siddons,   on 
the   voyage   she  was  then   making.     No 
consignment  of  that  quality  of  iron  hav 
ing   arrived   in   the  ship,  the  court  held 
that   the   contract    was    at  an   end,   and 
therefore,   that  the   defendant  could  not 
claim  to   recoup  in   damages,   and   must 
pay  the  full  market  value  of  the  iron  at 
the  time  of  delivery,   without   regard  to 
the    contract.      This   case    was    affirmed 
upon  appeal  from  the  Superior  Court  to 
the  Court  of  Appeals,  4  Comst.  122  ;  and 
iu   giving  the  judgment    of  the   higher 
court,  Hurlbut,  J.,  says  :    '*  In  my  judg- 
ment, the  contract  was  not  a  sale,  but  an 
agreement  to   sell,   which   was   not  exe- 
cuted, and  which  could  only  be  required 
to  be  executed  on  the  arrival  of  the  ship 
with  the  iron  on  board.     The  arrival  of 
the  vessel  without  the  iron  would  have 
put  an  end  to  the   contract,  which  was 
conditional,  and  a  sale   to   arrive.     The 
vessel  was  at  sea  at  the  time;  this  was 
known  to  both  parties,  and  neither  could 
be  certain  either  of  her  arrival,  or  of  her 
bringing  the   iron.     If  a  part   only  had 
arrived,    the    plaintiff    would    not    have 
been  bound  to  deliver,  nor  the  defendant 
to    accept   it,     There   was   no   warranty, 
express   or  implied,  either  that  the  iron 
should  arrive,  or  that   arriving,  it  should 
be   of   a    particular    quality.      The   iron 
called  for  by  the  contract  did  not  arrive, 
but   iron    of   a   different    quality,   and   I 
think  that  the  contract  was  at  an  end." 

(x)  Stockdale  v.  Dunlop,  6  M.  &  W. 
224.     By  Parke,  B.     "  The  contract  is  to 


'  The  purchaser  of  a  "  cargo  "  of  rice  which  is  to  be  loaded  on  board  a  ship 
expected  to  arrive  at  a  certain  port,  where  it  is  to  load  for  a  voyage,  agreeing  to  pay 

579 


560 


THE    LAW    OF    CONTRACTS. 


[book    III. 


A  statement  in  a  contract  of  sale  of  goods  to  arrive  by  a  par- 
ticular vessel,  that  the  vessel  sailed  on  or  about  a  day  named,  is 
considered  as  a  representation,  rather  than  a  condition  or  war- 
ranty, as  to  the  time  of  sailing;  and  if  made  without  fraud, 
though  the  vessel  in  reality  sailed  at  a  day  considerably  later 
than  the  day  named,  and  her  arrival  in  port  is  thereby  delayed, 
the  purchaser  is  bound  to  accept  and  pay  for  the  goods,  (y) 
*  560  '*  Indeed,  it  may  be  questionable  whether  even  fraud  in 
fixing  the  time  of  sailing,  could  be  pleaded  in  such  a  case  ; 
the  proper  remedy  for  that  being  an  action  for  deceit,  as  appears 
by  a  remark  made  by  the  Court  of  King's  Bench,  in  giving  judg- 
ment in  a  case  somewhat  similar  to  that  above  supposed.  («) 


sell  goods  when  they  arrive,  but  there  was 
no  memorandum  in  writing,  and  con- 
aeque)itly  no  contract  which  was  capable 
of  being  enforced,  at  the  time  either  of 
the  insurance  or  of  the  loss ;  and  if  it 
ultimately  did  become  capable  of  being 
enforced,  that  was  only  by  the  subsequent 
part-delivery  and  acceptance,  which  was 
after  the  loss  had  occurred." 

((/)  Hawes  v.  Lawrence,  4  Comst.  346. 
The  plaintiff,  through  a  broker,  sold  the 
defendant  a  quantity  of  linseed  oil,  as 
stated  in  the  sale  notes,  "  to  arrive  per 
ship  Marcia  from  Liverpool,  sailed  on  or 
about  the  loth  of  March  ult."  The  vessel 
did  not  leave  the  London  docks  until  the 
26th  of  .Marcli,  and  had  an  uncommonly 
long  passage.  Upon  arrival,  the  defend- 
ant refused  to  accept  the  oil,  and  the 
plaintiff  sued  for  the  breach  of  contract. 
In  giving  judgment,  for  the  plaintiff,  Pratt, 
J.,  says  :  "  Although  it  is  by  no  means 
free  from  doubt,  I  am  inclined  to  the 
opinion  tliat  no  warranty  was  intended 
by  the  parties-  If,  in  the  first  place,  the 
time  of  sailing  had  been  deemed  impor- 
tant liy  the  parties,  and  likely  to  affect 
materially  their  interests,  it  is  somewhat 
strange  that  they  had  not  specified  a  par- 
ticular day,  after  which  if  the  vessel 
should  sail,  the  contract  should  be  void. 
The  fact  that  the  time  was  left  vagne 
raises  a  strong  presumption  that  the 
parties  did  not  intend  to  make  the 
time  of  sailing  a  material  part  of  the 
contract.  Neither  party  knew  the  exact 
time  of  sailing,  but  both  supposed  it  was 
near  the  15th.  Again,  if  these  words 
amount  to  a  warranty,  the  plaintiff 
would  have  been  liable  to  the  defendant 
for   any   damages   which  he  miglit  have 


suffered  in  consequence  of  the  delay. 
Nay  more,  if  for  any  cause  the  vessel 
had  failed  to  sail  altogether,  the  plaintiff 
would  have  been  responsible  for  any  loss 
of  profits  in  the  adventure  which  the  de- 
fendant might  have  sustained.  I  cannot 
think  that  the  parties  would  have  couched 
a  provision  so  important  in  its  liearing 
upon  their  interests,  in  so  uncertain  and 
vague  terms.  I  think  it  should  be  con- 
strued rather  as  a  mere  representation 
of  the  belief  of  the  factor,  which,  in  the 
absence  of  any  fraud  or  intentional 
misrepresentation,  cannot  affect  the  con- 
tract." In  OUive  v.  Booker,  1  Exch.  416, 
—  which  was  an  action  for  not  load- 
ing a  vessel  in  pursuance  of  the  terms  of 
a  charter-party,  which  stated  the  vessel 
to  be  "  now  at  sea,  having  sailed  three  weeks 
ago,  or  thereabouts,"  whereas,  in  point  of 
fact,  the  vessel  had  not  sailed  three 
weeks  before,  but  only  two  weeks,  —  it 
was  held,  that  tlie  time  at  which  the  ves- 
sel sailed  was  material,  and  that  the 
statement  in  the  charter-party  amounted 
to  a  warranty.  Parke,  B.,  in  giving 
judgment  in  this  case,  says  •  "  Here  it  is 
stated  that  the  vessel  was  now  at  sea, 
having  sailed  three  weeks;  and,  if  the 
time  is  of  the  essence  of  the  contract,  no 
doubt  it  is  a  warranty,  and  not  a  repre- 
sentation. So  also  is'  tlie  case  in  policies 
of  insurance.  It.  appears  to  me  that  it  is 
a  warranty,  and  not  a  representation, 
that  the  vessel  had  sailed  three  weeks. 
It  is,  therefore,  a  condition  precedent. 
The  rule  depends  upon  each  particular 
contract,  and  here  time  was  of  the  es- 
sence of  the  co]]tract,  ,is  much  so  as  the 
statement  that  slie  was  a  sound  vessel." 
(z)  Hawes  ».  Humble,  2  Camp.  327,  u, 


a  sum  certain  "  per  cwt.,  cost  and  freight,"  has  no  such  insurable  interest  in  the  pur- 
chase (rf;.s.s  Lord  O'Hagan  aud  Lord  Selborne),  that  should  the  rice  put  on  board 
be  lost   before  the  loading  is  completed,  he  can  recover  on  a  policy  of  insurance 


effected  on  goods  in  the  vessel. 

580 


Anderson  v.  Morice, 


1  App.  Cas.  713. —  K. 


CH.  IV.] 


SALE  OP  PERSONAL  PROPERTY. 


^561 


A  sale  of  goods  to  arrive  imports  that  they  are  merchantable, 
and  conformable  generally,  in  their  condition  and  appearance,  to 
that  which  would  be  understood  by  the  trade,  from  the  terms 
of  description  used  in  the  contract ;  (a)  for  the  contract  be- 
ing *  conditional  and  executory,  the  rule  of  the  common  *  561 
law,  Caveat  emptor,  does  not  apply;  but  rather  the  rule 
of  the  civil  law.  Caveat  venditor.  Where  an  examination  of  the 
goods  is  morally  impracticable,  as  in  the  case  of  goods  sold  before 
their  arrival,  it  seems  but  reasonable  aud  just  that  this  implica- 
tion should  be  attached  by  courts  to  the  contract,  (b) 


This  was  an  action  for  a  breach  of  con- 
tract, by  non-delivery  of  a  quantity  of 
barilla,  sold  on  arrival  by  a  named  ves- 
sel. The  barilla  did  not  arrive  in  the 
vessel.  Wood,  B.,  in  giving  judgment 
for  the  defendant,  was  of  opinion  that 
the  contract  was  '  conditional ;  but  inti- 
mated, that  if  any  negligence  could  have 
been  proved  against  the  captain,  he 
would  have  received  the  evidence.  The 
question  was  carried  before  the  Court  of 
King's  Bench,  where  the  judges  unani- 
mously agreed  that  the  contract  was 
conditional,  and  that  if  there  had  been 
any  fraud  on  the  part  of  the  defendant, 
the  plaintiff's  remedy  was  in  an  action  for 
deceit. 

(o)  Cleu  V.  McPherson,  1  Bosw.  (N. 
Y.)  480.  The  defendant  having  bought 
of  the  plaintiff  "  25  bales  of  French  wal- 
nuts," to  arrive  per  ship  H.  E.  JMiller, 
then  on  her  way  from  Havre  to  New 
York,  and  received  a  broker's  bought 
note  of  the  bargain,  corresponding  with 
a  sale  note  delivered  by  the  broker  to 
the  plaintiff  upon  the  arrival  of  the 
goods,  refused  to  receive  or  pay  for 
them,  on  the  ground  that  the  nuts  were 
not  merchantable,  but  unsound,  damaged, 
and  injured.  'The  plaintiff  sued  for 
breach  of  contract,  and  the  question  of  law, 
whether  the  sale  notes  of  themselves, 
and  without  any  extraneous  testimony, 
implied  that  the  walnuts  were  and  should 
be  merchantable,  was  reserved  for  the 
Court  at  General  Term.  The  court 
{Hoffman,  J.),  in  giving  judgment  for 
the  defendant,  say :  "  In  the  present 
case  the  complaint  states,  that  the  plain- 
tiff, being  in  expectation  of  receiving  a 
large  quantity  of  French  walnuts,  by  the 
ship  H.  E.  Miller,  agreed  to  sell  25  bales 
of  the  walnuts  so  expected;  and  this 
part  of  the  complaint  may  be  treated  as 
admitted.  The  witness  Paddock  states 
that  he  showed  to  the  defendant  McPher- 
son, the  whole  pile  of  nuts  on  the  wharf, 
landed  from  the  vessel,  that  there  were 
100  bales  of  them,  and  told  him  he  could 


have  any  he  wished.  The  case  is  then 
made  out  of  a  sale  purely  conditional 
and  executory ;  of  the  sale  of  an  article 
then  about  being  ■  shipped  at  a  foreign 
port,  or  then  upon  tlie  seas;  of  a  sale 
of  a  parcel  or  number,  out  of  an  aggre- 
gate larger  mass,  not  specially  defined 
and  determined.  In  such  a  case,  we  are 
of  the  opinion  that  there  is  an  implied 
engagement  in  the  contract  itself,  that 
the  article  shall  be  merchantable.  It 
may  be  more  appropriate  to  say,  that 
this  is  a  condition  of  the  agreement  for 
a  sale,  than  an  implied  warranty.  It 
may  also  be  that  the  rule  can  be  carried 
further  and  applied  to  a  case  where  the 
article  is  specific  and  defined ;  but  it  is 
needless  to  go  this  length  for  the  deci- 
sion of  the  present  cause."  —  Gorrissen  v. 
Perrin,  2  C.  B.  (n.  s.)  681.  In  this  case 
it  appeared  that  the  defendant  had  con- 
tracted to  sell  to  the  plaintiff  a  certain 
number  of  "bales  of  gambler,"  then  at 
sea,  on  the  way  to  London,  and  tendered 
in  fulfilment  of  his  contract  the  requi- 
site number  of  packages  of  the  article 
received  by  him  by  the  vessels  named  in 
the  contract.  These  packages  were  much 
smaller  than  the  article  known  in  the 
usages  of  trade  as  a  "  bale  of  gambler," 
containing  only  about  one-third  the  quan- 
tity, and  the  plaintiff  refused  to  receive 
them,  and  sued  for  the  breach  of  con- 
tract in  the  non-delivery  of  the  "  bales  " 
thereby  meant.  The  court  below  admit- 
ted evidence  upon  the  question'  of  what 
was  regarded  as  a  "  bale,"  by  the  usage  ' 
of  trade.  The  question  as  to  the  con- 
struction of  the  contract  upon  this  point, 
went  up  to  the  Court  of  Common  Bench, 
and  it  was  there  decided  that  the  con- 
tract called  for  the  specified  number  of 
"bales,"  of  the  usual  size  and  weight,  as 
recognized  by  the  term  in  the  gambler 
trade.  See  also  Wright  u.  Hart,  17 
Wend,  267;  18  Wend.  449;  Cliauter  v. 
Hopkins,  4  M.  &  W.  399;  Hyatt  v. 
Boyle,   5    G.  &  J.  110. 

(6)  Per  Cowen,  J.,  in  Wright  v.  Hart, 
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A  contract  for  a  sale  of  goods  to  be  delivered  on  their  arrival, 
at  any  time  before  a  specified  date,  does  not  render  the  vendor 
liable  for  the  non-delivery  of  the  goods  if  they  have  not  arrived 
within  the  time  limited ;  for  the  specification  of  the  time  is  held 
to  be  only  a  limitation  fixing  the  period  beyond  which  neither 
party  is  bound  by  the  contract,  and  not  as  warranting  that  the 
goods  shall,  at  all  events,  be  delivered  by  the  day  fixed,  (c) 

*  562    *  Under  such  a  contract  the  obligations  of  the  vendor  and 

purchaser  are  mutual,  the  one  to  deliver,  and  the  other  to 
accept,  if  the  condition  of  time  be  fulfilled.  Accordingly  it  is 
held  that  where  the  contract  is  for  the  sale  of  goods  to  be  deliv- 
ered on  arrival,  but  not  to  exceed  a  specified  day,  the  purchaser 
is  not  bound  to  accept  them  after  that  day.  (f^  But  a  statement 
that  the  goods  contracted  for  are  now  on  the  passage,  and  ex- 
pected to  arrive,  naming  the  vessels  and  the  quantity  in  each,  is 
held  to  be  a  warranty  that  the  goods  were  on  the  passage  at  the 
making  of  the  contract ;  the  term  ''  expected  to  arrive, "  in  that 
connection,  being  regarded  as  limited  in  its  operation  to  goods 
that  are  on  the  passage,  and  not  as  rendering  the   shipment  itself 

conditional,  (e) 

*  563        *  A  contract  for  the  sale  of  goods  expected  may,  how- 

ever, be  construed  to  be  conditional  on  the  arrival  of  the 
vessel  instead  of  the  goods,  if  the  terms  are  so  explicit  as  entirely 
to  exclude  the  implication  that  the  time  of  arrival  applies  to  the 
goods.  In  such  a  case,  the  condition  of  the  arrival  of  the  vessel 
is  regarded  as  precedent  in  its  nature,  and  if  the  vessel  do  not 
arrive  the  vendor  will  not  be  held  under  his  contract.  If  how- 
ever the  vessel  arrives,  he  will  be  liable,  even  though  he  does  not 
receive  the  goods  expected  by  the  vessel,  and  though  there  be  no 
default  on  his  part.(/)  In  the  case  cited,  the  court  observed 
that  the  vendor  had  by  his  own  heedlessness  undertaken  to  per- 

17  Wend.  267,  18  id.  449;  Paige,  J.,  in  ality  in  the  contract :   "  We  are  of  opinion 

Hargous  v.  Stone,  1  Seld.  86;   Chanter  ".  that  the  statement  that  the  goods  were  on 

Hopkins,  4  M.  &  W.  399 ;  Hyatt  v.  Boyle,  board  at  the  time  the  contract  was  entered 

5  G.  &  J.  110;  and  see  Moore  v.  McKin-  into,  amounts  to  a  warranty ;  and  altliough, 

lay,  5  Cal.  471,  for  distinction  as  to  war-  if  circumstances  had  subsequently  occurred 

ranty  before  and  after  arrival.  whereby    the   arrival   of    the  goods   had 

(c)  Kussell  P.  Nicoll,  3  Wend.  112;  been  prevented,  the  defendant  might  have 
Kogers  v.  Woodruff,  23  Ohio  St.  632.  been  protected  by  the  words  '  expected  to 

(d)  Alewyn  v.  Pryor,  Ryan  &  Moo.  arrive,'  we  think  they  cannot  resort  to 
406 ;  and  see  Eussell  ^.  Nicoll,  3  Wend,  them  to  get  rid  of  the  positive  assurance 
112  on  this  point.  that  the  goods  were  on  their  passage  ;   on 

(e)  Gorrissen  v.  Perrin,  2  C.  B.  (n.  s.)  the  faith  of  which,  possibly,  the  purchaser 
681.  Cockburn,  C.  J.,  in  delivering  the  may  have  entered  into  the  contract  to 
opinion  nf  the  court,  says,  in  reference  to  buy." 

the  bearing  of  the  expression,  "  expected  (/)  Hale  v.  Eawson,  4  C.  B.  (n.  s.)  85. 

to  arrive,"  upon  the  question  of  condition- 
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form  an  impossibility,  which  he  might  have  provided  against  in 
his  contract,  and  therefore  he,  rather  than  the  innocent  purchaser 
should  suffer  for  his  failure  to  perform. 

A  ship-owner's  agreement  to  take  freight  at  a  foreign  port  by 
a  certain  vessel  which  the  owner  says  is  to  arrive  at  that  port  is 
not  regarded  as  conditional  upon  the  arrival  of  the  vessel  unless 
expressly  made  so  by  the  terms  of  the  contract.  And  if  the  only 
exceptions  made  are  the  dangers  of  the  seas  and  fire,  and  the 
non-arrival  is  owing  to  a  different  cause  from  either  of  these  the 
owner  will  be  held  liable  for  the  damage  which  the  freighter 
may  suffer  by  breach  of  contract,  (g) 

*  A  sale  of  goods,  to  be  shipped  by  a  specified  vessel  at    *  564 
a  certain  time,  is  an  absolute  engagement  that  the  goods 
shall  be  shipped  as  indicated ;  and  if  they  are  not  so  shipped  the 
vendor  is  liable  for  the  breach  of  contract,  from  whatever  cause 
the  failure  arises,  (h) 


(?)  Higginson  v.  "Weld,  14  Gray,  16.'). 
This  was  an  action  of  contract  upon  a 
written  agreement  between  the  plaintiffs 
and  defendants,  whereby  the  plaintiffs 
agreed  to  furnish  150  tons  of  freight  for 
the  defendants'  ship  at  Calcutta,  at  a  spe- 
cified rate  per  ton,  and  the  defendants 
agreed  to  receive  such  freight  on  the 
terms  named,  the  dangers  of  the  seas  and 
fire  excepted.  The  agreement  further 
stated  that  it  was  understood  that  the 
ship  was  then  on  a  voyage  to  Australia, 
thence  to  Calcutta,  where  she  was  to  load 
for  Boston ;  and  a  penalty  of  $2,200  was 
stipulated  for  the  non-performance  of  the 
agreement  by  either  party.  The  ship 
came  direct  from  Australia  to  New  York, 
without  proceeding  to  Calcutta ;  and  the 
plaintiffs  sued  for  damages  for  the  breach 
of  contract.  The  court  gave  judgment 
for  the  plaintiffs,  and  in  their  opinion 
say :  "  The  defendants  contend  that  the 
contract  was  conditional,  and  was  only 
to  become  obligatory  upon  them  in  case 
the  ship  arrived  at  Calcutta,  and  there 
loaded  for  Boston.  But  we  cannot  con- 
ceive that  such  was  its  true  intent  and 
meaning.  The  agreement  seems  to  us 
to  have  been  an  absolute  one,  that  the 
defendants  would  receive  at  Calcutta  the 
cargo  which  the  plaintiffs  on  their  part 
undertook  to  furnish  for  the  return  voy- 
age, and  that  the  only  exception  was  of 
the  dangers  of  '  the  seas  and  fire.'  There 
seems  to  be  nothing  in  the  terms  of 
the  contract,  in  its  obvious  purpose  and 
object,  or  in  the  relation  of  the  parties, 
which  should  lead  to  the  restricted  inter- 
pretation for  which  the  defendants  argue. 
'  It  is  understood,'  in  the  ordinary  use  of 


that  phrase,  when  it  is  adopted  in  a  writ- 
ten contract,  has  the  same  force  as  '  it  is 
agreed.'  The  obligation  of  the  plaintiffs 
was^  absolute."  .  .  .  "They  could  have 
no  inducement,  it  would  seem,  to  bind 
themselves  to  furnish  the  freight,  with- 
out any  corresponding  obligation  to  pro- 
vide a  vessel  to  receive  and  transport  it. 
There  would  be  no  mutuality  in  such  an 
agreement.  If  the  defendants  intended 
to  make  their  contract  conditional  upon 
the  arrival  of  the  vessel  at  Calcutta,  it 
would  have  been  easy  to  say  so  in  express 
terms.  In  the  absence  of  such  a  state- 
ment, the  court  cannot  add  to  it  by 
construction.  —  The  second  clause  of  the 
stipulation  of  the  defendants  is  very 
explicit,  and  free  from  ambiguity:  'that 
they  will  receive  the  said  freight  upon 
the  terms  named,  the  dangers  of  the  seas 
and  fire  excepted.'  The  exception  directly 
follows  the  agreement  to  receive,  and 
marks  the  only  limit  of  the  undertaking." 
—  In  reference  to  an  offer  by  defendant 
to  show  that  the  deviation  in  the  voyage 
was  owing  to  the  insanity  of  the  master, 
evidence  upon  which  point  was  ruled  out 
at  the  trial,  the  court  say  that  the  mas- 
ter's insanity  was  no  sufficient  excuse  for 
the  failure  to  furnish  the  vessel,  "  as  that 
was  a  misfortune  of  which  the  plaintiffs 
did  not  assume  the  risk." 

(A)  Splidt  V.  Heath,  2  Camp.  57,  n 
This  was  an  action  for  the  non-delivery 
of  certain  quantities  of  St.  Petersburg 
hemp,  to  be  shipped  on  or  before  the  31st 
August,  0.  S.,  in  ships  to  be  named  by 
the  vendor.  The  names  of  the  ships  were 
given,  but  they  arrived  in  England  with 
only  a  very  small  portion  of  the  hemp 
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It  will  be  noticed  that  in  construing  a  contract  for  the  sale  of 
goods  by  a  particular  vessel,  a  distinction  is  made  between  the 
specification  of  a  day  certain  for  the  shipment,.^')  and  the  limit- 
ing a  time  for  the  delivery,  (j)  —  the  former  being  regarded  as  a 
warranty,  and  the  latter  as  merely  a  condition  upon  which  the 
execution  of  the  contract  depends.  If  goods  are  not  shipped 
when  the  vendor  says  they  shall  be,  he  is  liable  in  all  events  to 
the  purchaser  for  the  non-arrival;  if  goods  are  not  delivered 
within  the  time  limited,  in  consequence  of  non-arrival,  neither 
party  can  compel  the  other  to  perform  the  contract  of  sale.  In 
both  these  cases  time  is  an  essential  element  in  the  contract,  but 
not  for  the  same  purpose  in  both.  In  the  one,  it  fixes  the 
*565  *  period  when  the  vendor's  absolute  liability  is  to  begin; 
in  the  other,  when  the  conditional  liability  of  vendor  and 
purchaser  is  to  end.  Some  confusion  occasionally  arises  in  dis- 
cussing the  question  in  any  given  case,  whether  time  is  or  is  not 
of  the  essence  of  the  contract ;  but  as  a  general  thing,  we  think 
the  matter  may  be  rendered  clear  by  considering  whether,  in  the 
particular  case,  the  time  mentioned  is  or  is  not  subordinate  to 
any  other  condition.  If  it  is,  then  its  observance  is  less  impor- 
tant, and  it  may  be  regarded  as  not  of  the  essence  of  the  contract. 
If,  on  the  other  hand,  it  be  a  condition,  and  not  subordinate  to 
any  other  condition  of  the  contract,  then,  since  the  parties  have 
seen  fit  to  give  it  this  primary  place  and  controlling  influence  in 
their  contract,  courts  must  hold  it  to  be  of  the  essence  of  the 
contract. 

Thus,  in  the  case  of  a  sale  on  arrival,  the  goods  to  be  delivered 
within  a  certain  time,  if  the  question  be  whether  the  mention  of 
a  time  of  delivery  imposes  an  absolute  obligation  to  deliver  by 
that  time,  although  the  goods  have  not  arrived,  the  answer  is, 
that,  as  the  delivery  depends,  by  the  very  terms  of  the  contract, 
upon  the  arrival,  it  is  therefore  subordinate  to  the  arrival,  and  the 
time  limited  for  delivery  cannot  control  the  condition  of  arrival, 
and  cannot  be  so  far  of  the  essence  of  the  contract  as  to  make  the 
seller  responsible  for  the  non-delivery.     But  if  the  goods  arrive 

contracted  for.     The  hemp  designed  for  that    the  hemp  should  be  shipped,  they 

the  ships  was  confiscated  .as  Briti.sh  prop-  were  liable  for  this  not  being  done,  from 

erty  on  board  the  ligliters  iu  the  Baltic,  whatever    cause    the    circumstance    had 

before  it  was  put  ou  board  the  ship,  the  arisen. 

latter  being  obliged  to  cut  cable  and  put  (,)  Splidt    ;•.    Heath,   2   Camp.  57,  u. 

to  sea,  to  avoid  an  embar;,nj.     Lord  A7/en-  Atkinson  ?'.  Ritchie,   10  East,  5.30;   Gor- 

bnrough,  in  giving  judgment  for  the  plain-  risspii  v.  Perriu,  2  C.  B.  (n.  s.,1  681. 

tiff,  said,  .this  case  was  decided   by   that  (/)   Russell   v.   Nicoll,  .3    Wend.    112; 

of  Atkinson  v.  Ritchie,  10  East,  530  ;  and  Alewyn  i'.  Pryor,  Ryan  &  Moo.  406. 
as  the  defendants  had  absolutely  engaged 
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after  the  time  of  delivery  has  expired,  and  the  question  be 
whether  the  vendor  is  then  bound  to  deliver,  or  the  purchaser  to 
receive,  the  answer  is,  that,  as  the  arrival  has  already  taken 
place,  there  is  no  longer  anything  to  control  the  delivery  but 
the  specification  of  time ;  and  as  the  condition  of  time  is  no  longer 
subordinate,  it  must  be  allowed  its  full  effect  in  determining  the 
liability  of  the  parties,  and  thus  be  regarded  as  of  the  essence  of 
the  contract.  Again,  if  the  question  be  whether  the  mention  of 
a  time  for  shipment  imposes  an  absolute  obligation  that  the  goods 
shall  be  shipped  at  that  date,  the  answer  is  that  there  is  no  other 
obligation  in  the  contract  to  which  the  time  of  shipment  is  sub- 
ordinate, and  therefore,  since  the  parties  have  seen  fit  to  embody 
it  in  the  contract,  time  must  in  this  case  be  regarded  as  of  the 
essence  of  the  contract. 

When  the  engagement  to  deliver  is  absolute,  the  vendor 
cannot  *  excuse  himself  by  showing  that  he  was  prevented    *  566 
from  completing  his  bargain  by  the  blockade  of  the  port,  or 
by  any  other  inevitable  accident,  (k) 

Where  there  is  a  contract  for  the  sale  of  a  cargo  to  be  shipped 
by  a  particular  vessel  then  on  her  way  to  the  port  of  lading,  and 
the  kind  and  quality  of  the  goods  is  fixed,  as  well  as  the  price, 
and  provision  is  made  for  a  fair  allowance  to  the  buyer  for  an 
inferior  description  of  the  same  kind  of  goods,  the  vendor 
also  engaging  to  deliver  what  may  be  shipped  on  his  account 
and  in  conformity  with  his  invoice,  and  it  is  stipulated  that 
the  contract  shall  be  void  if  the  vessel  should  make  an  inter- 
mediate voyage,  or  should  be  lost,  it  is  held  that,  with  the  two 
exceptions  stipulated,  this  is  a  warranty  that  a  cargo  of  the  kind 
and  quality  specified  shall  be  shipped  by  the  vessel,  and  brought 
home  for  the  benefit  of   the  buyers.  (0     But  if  there  be  also  a 

(it)  Atkinson  v.  Ritchie,  10  East,  530;  contract  to  be  void  provided  the  vessel 

Spence  v.  Chadwick,  10  A.  &  E.  (n.  s.)  made   the   intermediate  voyage   between 

517;   Hay  ward  v.  Scougall,  2  Camp.  56;  Akyab  and  Calcutta,  allowed  in  the  char- 

DeMedeiros  v.  Hill,  5  Car.  &  P.  182.  ter-party.     Payment  to  be  made  in  cash 

(l)  Simond  v.   Braddon,  2  C.  B.  324,  on  arrival  of  vessel  with  the  rice  at  the 

40  E.  L.  &  Eq.  285.     The  plaintiff  bought  port   of    call    in    England.     There   were 

of  the  defendant  a  cargo  of  Arracan  rice,  other  provisions  as  to  the  insurance,  &c., 

per  Severn,  then  on  her  way  to  Akyab ;  and   the  contract  was  to  be  void  if  the 

the    cargo    to    consist    of    fair    average  vessel  was  lost.     The  vessel  proceeded  to 

Necrenzie  rice,  the  price  to  be  Us.  6d.  per  Akyab,  shipped  a  full  cargo  of  Necrenzie 

cwt.  with  a  fair  allowance  for  Larong,  or  rice,  and  arrived  with  it   at   Falmouth, 

any  inferior  description  of  rice  (if  any),  Eng.,  her   port   of  call,  in  good   season. 

but  the  vendor  engaged  to  deliver  what  The  plaintiff  then  paid  the  full  price  tor 

was  shipped  on  his  own  account  and  in  the   cargo,   received   the   snipping    docu- 

conformity  with    his   invoice ;   the  buyer  ments  and  sent  the  vessel  to  Amsterdam, 

to   have   the   option   of    discharging  the  her    port    of    discharge.      I  he    plaintitt 

vessel   at   any   good  and   safe   European  alleged    that    the    rice    proved    inferior 

port,  within  certain  specified  limits;   the  in  quality  to  what  he  bargained  for,  and 
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*  567  *  proviso  that  goods  of  the  kind  and  quality  contracted 
for  are  shipped  on  the  vendor's  account,  and  instead  thereof 
a  cargo  of  an  inferior  description  of  the  same  kind  of  goods  should 
be  shipped,  the  vendor  would  not  in  that  event  be  liable  for  a 
breach  of  warranty ;  nor  could  the  purchaser  claim  the  delivery 
of  such  cargo,  with  the  stipulated  reduction  in  price  for  inferior 
quality,  if  the  vendor  has  not  expressly  bound  himself  to  deliver 
what  may  be  shipped  on  his  account,  and  in  conformity  with  his 
invoice,  (m) 


sued  for  damages.  The  result  of  the  evi- 
dence at  trial  was,  that  the  rice  shipped 
was  not  fair,  average  Necrenzie.  A  ver- 
dict was  found  for  the  plaintiff,  with 
leave  for  defendant  to  move  to  enter  a 
verdict  for  him,  if  the  court  should  be  of 
opinion  that  the  contract  did  not  contain 
a  warranty.  Upon  the  argument  before 
the  Court  of  Common  Bench,  the  defend- 
ant contended  that  the  contract  contained 
no  warranty,  but  a  condition  merely ; 
that  he  was  bound  to  deliver  whatever 
cargo  was  shipped,  but  not  any  particu- 
lar cargo ;  and  that  the  purchaser,  on  the 
other  hand,  was  not  bound  to  take  the 
cargo  unless  it  was  of  the  description 
contracted  for.  The  court  decided  unani- 
mously, that,  except  in  the  cases  in  which 
it  was  provided  that  the  contract  should 
be  void,  there  was  a  warranty  on  the 
part  of  the  vendor  that  he  would  ship 
and  bring  home  a  cargo  of  Necrenzie 
rice,  and  that  it  should  be  fair,  average 
Necrenzie.  The  rule  was  accordingly  dis- 
charged. Cochburn,  C.  J.,  in  his  opinion 
says :  "  Looking  at  the  wliole,  I  think  the 
true  construction  of  the  contract  is  that 
there  is  a  warranty  by  the  seller  that  a 
cargo  of  fair,  average  Necrenzie  rice  shall 
be  shipped,  with  a  stipulation  in  favor  of 
the  buyer  that  he  may  either  claim  per- 
formance of  the  warranty,  or  claim  the 
rice  which  absolutely  arrives ;  and  that 
if  he  does  take  a  cargo  with  inferior  rice 
amongst  it,  he  may  take  advantage  of 
the  contract  to  deliver  fair,  average 
Necrenzie  rice,  and  claim  a  deduction 
for  Larong  or  Latoorie  rice.  No  question 
arises  here  as  to  Laroug  or  Latoorie,  for 
none  came.  The  plaintiff  is  therefore 
entitled  to  recover  on  the  warranty  of 
fair,  average  Necrenzie  rii'e."  Cresweli, 
J.,  in  delivering  his  opinion,  seemed  to 
view  the  stipulation  for  a  fair  allowance 
of  Larong  and  any  other  inferior  descrip- 
tion of  rice  as  a  mode  provided  by  the 
contract  for  satisfying  the  breach  of  the 
warranty  in  case  tliere  was  a  mixture  of 
such  inferior  descriptions  in  the  cargo, 
saying  that,  "  as  tliere  was  no  stipulation 
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of  that  nature  as  to  Necrenzie  rice  of 
inferior  quality,  in  case  any  should  be 
shipped,  the  parties  must  be  presumed  to 
rest  on  the  contract  as  to  that." 

(m)  Vernede  v.  Weber,  1  H.  &  N.  311 ; 
38  E.  L.  &  E.  277.  This  was  an  action 
on  contract  for  the  non-delivery  of  a 
cargo  of  rice  sold  by  the  defendant  to 
the  plaintiff.  By  means  of  bought  and 
sold  notes  the  plaintiff  bought  of  the  de- 
fendant "the  cargo  of  400  tons,  provided 
the  same  be  shipped  for  seller's  account, 
of  Necrenzie  rice,  more  or  less  of  the 
average  quality  as  shipped  per  Minna, 
to  proceed  from  Akyab  to  a  port  in  the 
channel  for  orders,  at  lis.  6d.  per  cwt. 
for  Necrenzie  rice,  or  at  lis.  for  Larong, 
the  latter  quality  not  to  exceed  50  tons, 
or  else  at  the  option  of  buyers,  to  re- 
ject any  e.Kcess;  to  be  paid  for  in  cash 
on  the  arrival  of  the  vessel  at  the  port 
of  call,  on  delivery  of  bills  of  lading, 
charter-party,  and  policy  of  insurance ; 
should  the  vessel  be  lost  before  the  ar- 
rival at  the  port  of  call,  this  contract  to 
be  void."  The  vessel  arrived  at  the  port 
of  call  with  a  cargo  of  rice,  consisting  of 
about  two-thirds  Larong  and  one-third 
Latoorie,  and  with  no  Necrenzie  what- 
ever. The  plaintiff  claimed  that  there 
was  a  breach  of  warranty  in  not  ship- 
ping a  cargo  of  Necrenzie  rice,  and  a 
breach  of  the  contract  in  not  delivering 
the  cargo  shipped.  The  defendant  de- 
nied the  warranty,  and  the  obligation  to 
deliver  the  cargo  received,  it  not  being 
Necrenzie  rice.  The  case  came  before 
the  Court  of  Exchequer  upon  these  ques- 
tions, and  upon  both  points  the  judgment 
was  given  for  the  defendant.  By  Alderson, 
B.,  for  the  court :  "  AVe  think  there  is  no 
such  warranty  in  this  contract  as  would 
support  the  first  breach.  The  cargo  con- 
templated by  both  parties  —  for  no  fraud 
was  imputed  —  was  one  principally  of  Ar- 
racan  Necrenzie  rice.  This  was  not  an 
absolute  contract;  it  was  subject  to  the 
proviso  that  such  a  cargo  should  be 
shipped;  and  we  are  of  opinion  that  there 
was  no  absolute  warranty  that  the  rice 


CH.  IV.]  SALE  OP  PERSONAL  PROPERTY.  *  568 

A  sale  of  a  cargo  at  sea,  with  a  transfer  of  all  the  indicia 
of  *  property,  is  a  different  contract  from  a  simple  sale  of  *  568 
goods  to  arrive,  as  we  have  before  intimated,  and  necessarily 
imports  that  the  purchaser  is  to  be  holden,  whether  the  cargo  ar- 
rives or  not.  But  this  sale  must  be  subject  to  the  conditions  that 
the  cargo  is  in  existence  at  the  time  of  the  contract,  and  within 
the  power  to  sell  of  the  vendor,  at  that  time.  For  if  the  cargo 
has  previously  been  destroyed,  there  is  nothing  to  which  the  con- 
tract can  attach  ;  and  if  the  property  has  already  been  disposed  of 
by  an  authorized  agent  of  the  vendor,  so  as  to  be  beyond  the  con- 
trol of  the  latter,  the  purchaser  cannot  be  called  on  to  fulfil  the 
contract,  though  he  may  have  the  right  to  hold  the  vendor  respon- 
sible for  non-performance  on  his  part.  A  case  in  which  the 
vendor's  right,  under  such  circumstances,  was  adjudicated,  came 
before  the  House  of  Lords  on  writ  of  error  from  the  Exchequer 
Chamber,  and  the  decision  of  the  House,  sustaining  that  of  the 
Exchequer  Chamber,  was  against  the  liability  of  the  purchaser. 
The  policy  of  insurance  upon  the  cargo  at  sea  had  been  transferred 
to  the  purchaser  at  the  time  of  sale,  but  the  cargo  had  already 
been  destroyed  as  cargo,  by  damage,  at  the  time  the  sale  was 
made,  though  this  was  then  unknown  to  the  contracting  parties. 
It  was  contended  for  the  owner  that  the  interest  secured  to  the 
purchaser  by  the  transfer  of  the  policy  of  insurance  was  a  suffi- 
cient support  to  the  contract.  The  decision  of  the  House  of  Lords 
against  the  vendor  was  upon  the  ground  that  the  parties  must 
have  contemplated  by  the  contract  that  there  was  an  existing 
something  to  be  sold  and  bought,  and  if  sold  and  bought,  then 
the  benefit  of  insurance  should  go  with  it.  (n) 

shipped  should  be  of  this  quality."  ...  of  the  kind  which  constituted  the  principal 

"  We  are  of  opinion  that  the  plaintiff  is  subject  of  the  contract,  the  plaintiff  could 

not  entitled  to  the  delivery  of  the  entire  not  insist  upon  the  delivery  of  that  kind 

cargo      We  think  the  contract  was  not  for  which  was,  by  the  terms  of  the  contract, 

such  cargo  of   rice   as   the  vessel   should  to  form  only  a  subsidiary  part  of  the  cargo 

bring  to  Europe,  but  for  rice,  the  price  of  to  be  shipped.  _ 

which  was  fixed  and  agreed  on  between  (n)  Couturier  k.  Ha^tie,  8  Exch.  40; 

the  parties.     If  the  plaintiff  was  entitled  9  Exch.  102  ;  5  H   L.  Cas.  6/3.     In  this 

to  the  Arracan  Necrenzie  rice,  a  jury  must  case  a  merchant  of  Smyrna  sued  his  tactor 

determine  in  tlie  event  of  a  difference  of  in  London  for  the  value  of  a  cargo  of  corn 

opinion  the  price  to  be  paid ;  and  we  do  sold  by  the  latter  on  a  del.  credere  commis- 

not  think  either  party  contemplated  the  sion.     The  factor  sold  the  cargo  at  sea, 

sale  of  rice  which  was  not  at  a  stipulated  "free  on  board,  including  freight  and  m- 

price,  and  which  was  to  be  left  to  the  de-  surance,"  and  the  contract  descriljed  the 

termination  and  decision  of  a  jury."     The  corn  "  as  of  average  quality  when  shipped 

plaintiff  having  also  claimed  that  he  was  Before  the  date  of  the  sa  e,  the  vessel,  while 

entitled  at  all  Ivents  to  a  delivery  of  that  on  her  voyage  home,  had  put  into  a  foreign 

part  of  the  cargo  received  which  was  com-  port,  in  consequence  of  the  corn  getting  so 

posed  of  Larong  rice,  the  court  decided  heated  in  the  early  part  of  the  voyage  as 

upon  this  point,  that,  the  contract  being  to  render  it  impossible  to  bring  it  to  Eng- 

entire,  and  there  being  in  the  cargo  none  land,  and  the  cargo  had  been  landed,  con. 
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*  SECTION  IX. 
mortgages  of  chattels. 


Sales  of  chattels,  by  way  of  mortgage,  constitute  a  very  impor- 
tant,  and  in   recent   times    a    very    frequent,    class    of    sales  on 
condition,  (o)       [A  mortgagor  of   personalty,   like  a  mortgagor  of 
realty,  has    an    equity  of   redemption    in    the    mortgaged 
*570    goods.]  (j9)     This    subject  is  regulated  *  in    many  of   the 


demued  and  sold.  This  was  unknown  to 
the  factor  and  to  the  purchaser  when  the 
sale  was  made.  As  soon  as  the  purchaser 
heard  of  it,  he  wrote  to  the  factor  repudi- 
ating the  sale,  on  the  ground  that  the  cargo 
did  not  exist  at  the  date  of  the  contract. 
In  answer  to  the  plaintiff's  declaration, 
the  defendant  pleaded  the  prior  sale  of  the 
corn  by  the  captain  of  the  vessel  as  the 
agent  hi  the  plaintiff,  the  destruction  of 
the  cargo  by  reason  of  dama^^e,  unloading 
and  sale,  and  the  consequent  repudiation 
of  the  contract  by  the  purchaser.  At  the 
trial  before  Mmiin,  Baron,  his  lordship 
ruled  that  the  contract  imported  that  at 
the  time  of  sale  the  cari;o  of  corn  was  in 
existence  as  such,  and  capable  of  delivery, 
and  that  as  it  had  been  sold  and  delivered 
hy  the  captain  before  the  contract  was 
made,  the  plaintiff  could  not  recover  in 
the  action.  The  case  was  afterwards 
argued  iu  the  Court  of  E.xciiequer,  and 
this  ruling  reversed  by  a  majority  of  the 
judges,  with  liberty  to  the  defendant  to 
bring  a  bill  of  exceptions.  Upon  argu- 
ment before  the  Court  of  Exchequer 
Chamber  on  the  bill  of  exceptions,  the 
judgment  of  the  Court  of  Exi-hequer  was 
unanimously  reversed.  Upon  the  hearing 
of  the  case  upon  writ  of  error  in  the  House 
of  Lords,  the  judges  who  were  called  in  hy 
the  House  were  unanimous  in  the  opinion 
that  the  judgment  of  the  Exrbr.((uer 
Cliamber  was  right,  and  that  the  judg- 
ment of  the  Court  of  Exchequer  was 
wrong.  Alderson,  B.,  was  present.  He 
was  one  of  the  majority  judges  in  the 
Court  of  Exchequer;  but  having  changed 
his  opinion,  he  now  concurred  with  the 
other  judges  called  in  by  the  House. 
Judgment  was  accordingly  given  in  the 
House  of  Lords  for  the  defendant  in 
error. 

(o)  See  4  Kent,  Com.  1.38,  where  the 
distinction  between  a  pledge  and  a  mort- 
gage  of   personal   property   is   fuUj   set 
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forth.  A  mortgage  of  goods  is  a  con- 
veyance of  title  uiion  condition,  and  if  the 
condition  is  not  performed,  such  title  be- 
comes absolute  in  law,  but  equili/  will,  it 
seems,  interfere  to  compel  a  redemption. 
Story  on  Bailm.  §  287  ;  Flanders  v.  Bar- 
stow,  18  Me.  357;  2  Story,  Eq.  §1031. 
As  to  what  instruments  wiU  be  construed 
as  a  mortgage,  and  what  as  merely  a 
pledge,  see  Laugdon  v.  Buel,  9  Wend.  80 ; 
Wood  V.  Dudley,  8  Vt  435;  Barrow  v. 
Paxton,  5  .Johns.  258 ;  Coty  v.  Barnes,  20 
Vt.  78;  Whitaker  v.  Sumner,  20  Pick. 
399,  and  post,  Bailments  under  the  head 
of  Pledge.  A  mortgage  of  personal 
property,  like  that  of  real  estate,  may 
consist  of  an  absolute  bill  of  sale,  and  a 
separate  instrument  of  defeasance,  given 
at  the  same  time.  Brown  v.  Bement,  8 
Johns.  96  ;  Hopkins  v.  Thompson,  2  Port. 
(Ala.)  433;  Wmslow  v.  Tarbox,  18  Me. 
132 ,  William.s  u.  Roser,  7  Mo.  556 ; 
Barnes  t.  Holcomb,  12  Sni.  &  M.  306; 
Knight  0.  Nichols,  34  Me.  208.  And 
although  the  bill  of  sale  is  absolute,  and 
no  writing  of  defeasance  is  given  back, 
parol  testimony  is  still  admissible  to 
prove  that  it  was  intended  only  as  collat- 
eral socuritv.  lieed  v.  .Icwett.  5  Greenl. 
96;  Carter  'v.  Burris,  10  Sm.  &  M.  527  ; 
Freeman  c.  Baldwin,  13  Ala.  246.  But  see 
Whitaker  r.  Sumner,  20  Pick.  399  ;  Mon- 
tany  v.  Kock,  10  Mo.  506.  It  is  well  set- 
tled that  mortgages  of  personal  property 
need  not  be  under  seal.  Despatch  Line  v. 
Bellamy  Co.,  12  X.  H.  205;  Milton  v. 
Mosher,  7  Met.  244;  Flory  v.  Denny,  11 
E.  L.  &  E.  584  ;  s.  c.  7  Exch   581. 

(/))  Davis  M.  Hubbard,  38  Ala.  185,189; 
Wylder  r.  ( 'rane,  53  111.  490  ;  Flanders  v. 
Barstow,  1  s  Jle.  357 ;  Flanders  r.  Cham- 
berlain, 24  Mich.  305,  313 ;  Leach  v.  Kim- 
ball, 34  N.  H.  568  ;  Hinman  v.  Judson,  13 
Barb.  629  ;  Bragelman  v.  Dane,  69  N,  Y. 
69;  Boyd  r.  Beardin,  54  Wis.  193;  Blod- 
gett  V.  Blodgett,  48  Vt.  32. 
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States  by  statute,  and,  in  general,  record  is  required  if  pos- 
session of  the  goods  be  retained  by  the  mortgagor;  and  an 
equity  of  redemption  is  allowed,  (q)  It  seems  that  a  mortgage  of 
personal  property,  where  the  mortgagor  retains  possession,  is  not 
valid  against  a  subsequent  bond  fide  purchaser  or  attaching 
creditor,  if  there  be  neither  record  of  the  mortgage,  nor  actual 
knowledge  of  it  on  the  part  of  the  purchaser  or  creditor,  (r) 

It  has  been  frequently  attempted  to  make  a  mortgage  of  per- 
sonalty extend  over  chattels  not  then  owned  by  the  mortgagor, 
but  to  be  subsequently  purchased.  As  where  a  shopkeeper  makes 
a  mortgage  of  "  all  the  goods  in  his  store,  and  of  all  which  shall 
be  bought  to  replace  or  renew  the  present  stock. "  Such  a  mort- 
gage might  operate  against  the  mortgagor  somewhat  by  way 
of  estoppel ;  but  it  has  been  decided  that  it  is  not  *  valid  *  571 
against  a  third  party,  (s)     In  general  one  cannot  transfer 


(17)  Thus  in  Massachusetts  an  equity 
of  redemption  of  sixty  days  is  allowed 
the  mortgagor  after  condition  broken,  or 
after  notice  of  an  intention  to  foreclose 
given  by  the  mortgagee  for  such  breach. 
K.  S.  ch.  107,  §40;  Stat,  of  1843,  ch.  72. 
Nearly  similar  provisions  exist  in  Maine. 
R.  S.  ch.  125,  §30. 

()•)  As  between  mortgagor  and  mortga- 
gee, a  mortgage  of  personal  property  is 
valid,  although  there  be  no  delivery  of  the 
property  and  no  possession  by  the  mortga- 
gee, or  record  of  the  mortgage  on  the 
registry.  Smith  v.  Moore,  11  N.  H.  55; 
AVinsor  v.  McLellan,  2  Story,  492;  Hall 
V.  Snowhill,  2  Green  (N.  J.),  8.  But  as 
to  subsequent  purchasers,  and  attaching 
creditors  of  the  mortgagor,  without  notice 
of  the  existence  of  the  mortgage,  by  statute 
in  several  States,  the  mortgagee  must  either 
have  and  retain  possession  of  the  mortgaged 
property,  or  the  mortgage  must  be  recorded 
in  the  town  where  the  mortgagor  resided 
at  the  time  of  its  execution.  Smith  v. 
Moore,  supra.  —  And  where  such  provi- 
sion is  made  by  statute,  the  recording  is 
equivalent  to  actual  delivery.  Forbes  v. 
Parker,  16  Pick.  462.  But  in  New  York 
it  has  been  decided  that  the  record  of  a 
mortgage  does  not  rebut  the  presumption 
of  fraud  occasioned  by  the  mortgagor's  re- 
tention of  the  property,  such  record  being 
merely  an  additional  requirement.  Otis 
i:  Sill,  8  Barb.  102.  The  necessity  of  de- 
livery to  the  mortgagee,  or  of  a  record,  is 
wholly  the  effect  of  statutory  provisions, 
and  at  common  law  a  mortgage  of  personal 
property  might  he  valid,  in  the  absence  of 
fraud,  even  against  subsequent  bona  fide 
purchasers  and  attaching  creditors,  al- 
though the  mortgagor  remained  in  pos- 


session, and  although  no  record  of  the 
mortgage  existed.  liolbrook  v.  Baker,  5 
Greeul.  309  ;  Bissell  v.  Hopkins,  3  Cowen, 
166 ;  Bncklin  v.  Thompson,  1  J.  J.  Marsh. 
223  ;  Letcher  v.  Norton,  4  Scam.  575;  Ash 
V.  Savage,  5  N.  H.  545  ;  Homes  v.  Crane, 
2  Pick.  610.  Such  continued  possession 
by  the  mortgagor  may  be  sufficient  evi- 
dence of  fraud,  but  it  would  not  alone  be, 
in  most  States,  conclusive.  Id.  In  Ver- 
mont it  would  be.  Russell  v.  Fillmore,  15 
Vt.  130.  Although  the  mortgagor  remain 
in  possession,  and  without  any  record  of 
the  mortgage,  it  seems  that  a  subsequent 
purchaser,  or  attaching  creditor  having 
actual  notice  of  the  existence  of  the  mort- 
gages, acquires  no  rights  against  the 
mortgagee,  the  latter  being  guilty  of  no 
fraud.  Sanger  v.  Eastwood,  19  Wend. 
514;  Stowe  v.  Meserve,  13  N.  H.  46; 
Gregory  v.  Thomas,  20  Wend.  17.  The 
contrary  has  been  held  in  Massachusetts. 
Travis  a.  Bishop,  13  Met.  304.  And  see 
Denny  v.  Lincoln,  id.  200. 

(s)  Jones  V.  Richardson,  10  Met.  481. 
In  this  case  the  property  mortgaged  was 
thus  described,  namely  :  "The  whole  stock 
in  trade  of  said  A.,  as  well  as  ea,ch  and 
every  article  of  merchandise  which  the 
said  A.  (the  mortgagor)  bought  of  one  T. 
W.,  as  every  other  article  constituting 
said  A.'s  stock  in  trade,  in  the  shape  the 
same  is  and  mag  become,  in  the  usual 
course  of  the  said  A.'s  business  a-s  a 
trader."  It  was  admitted  that  the  goods 
in  question,  which  had  been  attached  by  a 
creditor  of  the  mortgagor,  were  at  the 
time  of  the  attachment  the  stock  in  trade  of 
the  said  A.,  but  that  only  a  part  of  them 
was  owned  by  him,  until  after  he  had 
made  said  mortgage.  The  court  after  a 
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what  he  has  not  at  the  time ;  but  an  assignment  of  property,  with 
what  may  be  its  future  increase  or  incidents,  is  valid,  at  least  in 
equity ,  as  the  assignment  of  a  ship,  with  the  oil  then  in  her,  and 
all  the  oil  to  be  taken  during  the  voyage,  (t)  '■ 

Where  the  mortgagee  permitted  the  mortgagor  to  remain  in 
possession,  for  the  purpose  and  with  the  power  of  selling  the 
goods,  such  mortgage,  although  recorded,  would  not  avoid  the 
sale,  even  if  it  did  not  express  in  any  way  such  purpose  and 
power,  if  they  could  be  inferred  from  the  circumstances.  Sup- 
posing the  whole  transaction  to  be  bond  fide,  the  mortgagor  would 
be  considered  as  selling  the  goods  as  the  agent  of  the  mortgagee, 
and  the  proceeds  would  belong  to  the  mortgagee ;  and,  if  sold  on 
credit,  the  debt  could  not  be  reached  by  an  attaching  creditor  of 
the  mortgagor  through  the  trustee  process,  (u) 


critical  review  of  the  authorities  bearing 
upon  this  point,  held,  that  the  mortgagee 
could  not,  as  against  third  persons,  acquire 
under  this  mortgage  any  valid  title  to  those 
goods  purchased  by  the  mortgagor  after 
tlie  giving  of  the  mortgage.  I'he  same 
view  is  supported  by  the  case  of  Lunn  v. 
Thornton,  1  C.  B.  379  ;  Rhines  o.  Phelps, 
3  Gilmim,  455  ;  Barnard  v.  Eaton,  2  Cush. 
294;  Pettis  i>.  Kellogg,  7  Cush.  471; 
Winslow  V.  Merchants'  Ins.  Co.  4  Met.  306  ; 
Otis  V.  Sill,  8  Barb.  102.  The  case  of 
Abbott  V.  Goodwin,  20  Me.  408,  which 
may  seem  to  conflict  with  the  rule  laid 
down  in  the  text,  does  not  seem  to  ns 
correct,  and  is  apparently  inconsistent  with 
the  views  of  the  same  court  as  expressed 
in  the  later  case  of  Goodenow  v.  Dunn,  21 
Me.  96.  And  see  also  Hope  v.  Hayley,  5 
E.  &  B.  830. 

(t)  Langton  v.  Horton,  1  Hare,  549 
(«)  Unless  there  is  some  stipulation  in 
the  mortgage,  allowing  the  mortgagor  to 
remain  in  possession  of  the  goods,  the 
right  of  immediate  possession  vests,  to- 
gether with  the  property  in  them,  in  the 
mortgagee ;  and  he  may  have  an  action 
against  any  one  taking  them  from  the 
mortgagor.  Pickard  v.  Low,  15  Me.  48; 
Brackett  v.  BuUard,  12  Met.  308;  Coty 
i>.  Barnes,  20  Vt.  78  And  parol  proof 
is  not  admissible  to  show  an  agreement 
that  the  mortgagor  should  remain  in 
possession,    the    mortgage    itself    being 


silent  upon  the  subject.  Case  v.  Win- 
ship,  4  Blackf.  425  And  although  the 
mortgage  contains  an  express  stipulation 
that  the  mortgagor  shall  remam  in  pos- 
session, until  default  of  payment,  and 
with  a  power  to  sell  for  the  payment  of 
the  mortgage  debt,  the  mortgagee  may 
nevertheless  sustain  trover  against  an 
officer  attaching  the  goods  as  the  prop- 
erty of  the  mortgagor.  Melody  v. 
Chandler,  3  Fairf.  282  ;  Forbes  v.  Parker, 
16  Pick.  462;  Welch  v.  Whittemore,  25 
Me.  86 ;  Ferguson  v.  Thomas,  26  Me. 
499.  In  the  case  of  Barnard  v.  Eaton, 
2  Cush.  294,  where  a  mortgage  was  made 
of  all  the  goods  then  in  the  mortgagor's 
store,  and  of  all  goods,  &c.,  which  might 
be  afterwards  substituted  by  the  mort- 
gagor for  those  which  he  then  possessed, 
—  the  mortgage  providing  that  until 
default  the  mortgagor  might  use  and 
make  sales  of  the  mortgaged  property, 
other  goods,  &c.,  of  equal  value  being  sub- 
stituted therefor, — it  was  held ,  thai,  the 
mortgage  could  not  apply  to  goods  not  in 
existence,  or  not  capable  of  being  identi- 
fied, at  the  time  it  was  made,  or  to  goods 
intended  to  be  afterwards  purchased  to 
replace  those  which  should  be  sold.  It 
was  also  held,  in  the  same  case,  that  an 
agreement,  in  a  mortgage  of  the  stock  of 
goods  then  in  the  mortgagor's  store,  that 
until  default,  the  mortgagor  might  retain 
possession  of  the  property,  and  make  sales 


1  As  to  a  valid  chattel  mortgage  upon  the  product  of  property  in  which  the  mort- 
gagor has  a  present  interest,  see  Conderman  v.  Smith,  41  Barb.  404  ;  Wilson  r.  Wilson, 
37  Md.  1,  11 ;  Robinson  y  Elliott,  22  Wall,  513 ;  Tennessee  Bank  v.  Ebbert,  9  Heiskell, 
153  ;  Meyer  v.  Johnston,  53  Ala.  237 ;  Gittings  v.  Nelson,  86  111  591.  lu  California,  a 
mortgage  of  a  crop  before  seed-sowing,  if  the  mortgagor  owns  the  land,  may  he  made 
Arques  v  Wasson,  51  Cal.  620  In  Indiana,  after-acquired  property  may  be  mort- 
gaged.    Headrick  v.  Brattain,  63  Ind.  438.  —  K 
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thereof  in  the  usual  course  of  his  trade, 
other  goods  of  equal  value  being  substi- 
tuted by  him  for  those  sold,  will  not 
authorize  the  mortgagor  to  put  the  mort- 
gaged property  into  a  partnership  as  his 
share  of  the  capital.  In  New  York,  unless 
the  mortgage  is  filed  in  pursuance  with 
the  statute,  the  mortgagor  cannot  remain 
in  possession  for  the  purpose  of  selling 
the  goods.  Camp  v.  Camp,  2  Hill  (N.  Y. ) , 
628.  See  also  Collins  v.  Myers,  16  Ohio, 
547.    And  in  Edgell  v.  Hart,  13  Barb.  380, 


where  a  mortgage,  although  recorded, 
was  intended  to  cover  property  afterwards 
to  be  procured  by  the  mortgagor,  and  m 
it  the  mortgagee  gave  him  the  right  to 
sell  the  goods  for  ready  pay,  without 
being  under  any  obligation  to  apply  the 
proceeds  to  the  discharge  of  the  mort- 
gage, or  any  other  debt,  it  was  held,  that 
the  mortgage  was  void,  as  calculated  to 
delay,  hinder,  and  defraud  other  creditors 
of  the  mortgagor. 
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WARRANTY. 

The  warranties  which  accompany  a  sale  of  chattels  are  of  two 
kinds  in  respect  to  their  subject-matter;  they  are  a  warranty  of 
title  and  a  warranty  of  quality.  They  are  also  of  two  kinds  in 
respect  to  their  form,  as  they  may  be  express  or  implied. 

Blackstone  says,  "  A  purchaser  of  goods  and  chattels  may  have 
a  satisfaction  from  the  seller,  if  he  sells  them  as  his  own,  and 
the  title  proves  deficient,  without  any  express  warranty  for  that 
purpose. "(«)  But  he  also  says  afterwards,  "In  contracts  for 
sales,  it  is  constantly  understood,  that  the  seller  undertakes  that 
the  commodity  he  sells  is  his  own,  and  if  it  proves  otherwise,  an 
action  on  the  case  lies  against  him  to  exact  damages  for  this 
deceit.  "(&)  From  this  it  might  be  inferred  that  the  action  is 
grounded  on  the  deceit,  and  therefore  does  not  lie  where  there 
is  no  deceit,  as  where  one  sells  as  his  own  that  which  is  not  his 
own,  but  which  he  verily  believes  to  be  his  own.  But  although 
the  English  authorities  are  somewhat  uncertain  and  conflicting, 
we  consider  that  a  rule  is  recognized  in  the  English  courts,  or 
in  some  of  them,  which,  although  not  distinctly  and  positively 
asserted,  nor  so  well  supported  by  direct  decision  as  the  Ameri- 
can rule,  may  yet  be  regarded  as  essentially  the  same,  (c)  ^     And 

(a)  2  Bl  Cora  451  The  purchaser  at  the  auction  bought,  not 

(6)  3  Bl.  Com  166  (Wendell's  ed.),  and  knowing  that  the  harp  did  not   belong  to 

note.  the  party  pledging  it;    but  after  the  sale, 

(c)  Medina   v.  Stoughton,  1  Ralk.  210;  being  sued  by  the  former  owner,  he  gave 

Crosse   v  Gardner,  Carth.  90.     Tliis  sub-  up  the  harp,  and  p.iid  the  costs.     He  then 

ject  was  much  discussed  in  England,  in  commenced  an  action  against  the  pawn- 

the  case  of   Morley   v    x\ttenhorough,   3  broker  for  the  price  at   wbicii   be  bid  off 

Exch   500.     There  a  person  having  hired  the  harp,  on  a  warranty  of  title      It  was 

a  harp,  pledged  it  with  a  pawnbroker  for  agreed    that  there    was  no   pxpress   war- 

hia  own  debt,  without  authority  from  the  ranty  ;  and  the  court  held,  tba.t  under  these 

true  owner.  The  harp  not  being  redeemed  circumstances  there  was  no  implied   war- 

at  the   stipulated   time,   the   pawnbroker  ranty  of  an  absolute  and  perfect  title,  on 

sold  it  at  auction   at  his  usual    quarterly  the  part  of  the  pawnbroker,  but  only  that 

sales.     The  harp  was  advertised   as  for-  the  suiiject  of  the  sale  was  a  pledge,  and 

felted  property,  pledged  with  the  broker,  irredeemable,   and  that  tlie    pawnbroker 

1  A  warranty  of  title  is  implied  in  case  of  an  exchange  as  well  as  in  case  of  a  sale. 
Hunt  V.  Sackett,  31  Mich  18  ,  Fatee  t.  Pelton,  48  Vt  182,  Byrnside  v  Burdett,  15  W. 
Va.  702. 
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in  this  country  it  is  now  well  settled,  *  by  adjudications    *574 
in  many  of  our  States,  that   the  seller  of   a  chattel  (d) , 
if  in   possession,   warrants   by  implication  that  it  is  his   own, 
and  is  answerable  to  the  purchaser,  if  it  be  taken  from  him  by  one 
who  has  a  better  title  than  the  seller,  whether  the  seller  knew 
the  defect  of  his  title  or  not,  and  whether  he  did  or  did  not 
make  a  distinct  affirmation  of  his  title.     But  if  the  *  seller    *  575 
is  out  of  possession,  and  no  affirmation  of  title  is  made, 
then  it  may  be  said  that  the  purchaser  buys  at  his  peril     And 


was  not  cognizant  of  any  detect  of  title 
to  it.  This  case  has  sometimes  been  cited 
as  deciding  the  general  principle,  that  in 
all  cases  of  sales  of  personal  property  there 
is  no  implied  warranty  of  title,  and  it  has 
been  thought  to  be  opposed  to  the  Ameri- 
can doctrine  on  this  snbject ,  and  some 
of  the  language  of  Parke,  B.,  who  deliv- 
ered the  judgment,  may  go  somewbat  to 
sustain  such  a  view.  But  we  cocceive 
that  the  case,  as  an  authoriti/,  cannot  be 
pressed  further  than  the  actual  facts  and 
circumstances  warrant ,  and  in  this  light 
the  decision  itself  seems  not  in  conflict, 
but  in  harmony  with  the  American  cases. 
Por  a  sale  by  a  pawnbroker,  under  the 
circumstances  detailed  in  that  case,  may 
be  analogous  to  that  of  a  sale  of  a  chattel 
by  a  sheriff  on  execution.  And  here  all 
authorities,  English  and  American,  agree 
that  the  .sheriff  does  not  impliedly  war- 
rant the  title  of  the  execution  debtor  to 
the  property  seized  on  execution ;  but 
only  that  he  does  not  know  that  he  had 
no  title  to  the  goods.  Peto  v.  Blades,  5 
Taunt.  6.57  ;  Hensly  v.  Baker,  10  Mo.  157  ; 
Chapman  v.  Speller,  14  Q.  B.  621 ;  Yates 
V.  Bond,  2  McCord,  382;  Bashore  r. 
Whisler,  3  Watts,  490 ;  Stone  v.  Pointer, 
5  Munf.  287 ;  Morgan  v.  Fencher,  1 
Blackf.  10;  Davis  v.  Hunt,  2  Bailey,  412; 
Friedly  v.  Scheetz,  9  S.  &  R.  156  ;  Rodgers 
V.  Smith,  2  Cart.  (Ind.)  526,-  Bostick  v. 
Winton,  1  Sneed,  525.  So  a  sale  by  an 
executor,  administrator,  or  other  trustees, 
does  not  raise  au  implied  warranty  of  title ; 
such  person  does  not  sell  the  property  as 
his  own  ;  he  does  not  offer  it  as  his  own ; 
and  unless  guilty  of  fraud,  he  would  not 
be  responsible  if  the  title  failed.  Ricks 
V.  Dillahunty,  8 Port.  (Ala.)  134;  Forsythe 
V.  Ellis,  4  J.  J.  Marsh.  298;  Bingham  v. 
Maxcy,  15  111.  295 ;  Prescott  v.  Holmes,  7 
Rich.  Eq.  9  :  Storm  u.  Smith,  43  Miss. 
497.  [An  auctioneer  does  not  warrant 
his  principal's  title,  Wood  v.  Baxter,  49 
L.  T.  Rep.  45  ]  On  consideration  of  all 
the  cases  on  this  subject,  we  must  believe 
the  language  of  Blackstone  to  be  correct, 
that  if  a  person  in  possession  of  a  chattel 
sells  it,  as  las  own,  there  is  an  implied 


warranty  of  title.  That  the  case  of  Mor- 
ley  I).  Attenborough  should  not  be  con- 
sidered as  an  authority,  further  than  the 
actual  facts  of  the  case  warrant,  see  the 
case  of  Sims  v.  Maryatt,  7  E.  L.  &  E.  330 ; 
s.  c.  17  Q.  B.  281,  where,  however,  there 
was  an  express  warranty.  Lord  Camptietl 
said:  "It  does  not  seem  necessary  to  in- 
quire what  is  the  law  as  to  implied  war- 
ranty of  title  on  the  sales  of  personal 
property,  which  is  not  quite  salisjactortti) 
settled.  According  to  Morley  v.  Atteii- 
borough,  if  a  pawnbroker  sells  unredeemed 
pledges  he  does  not  warrant  tlie  title  of 
the  pawner,  but  merely  undertakes  that 
the  time  for  redeeming  the  pledges  has 
expired,  and  he  sells  only  such  right  as 
belonged  to  the  pawner.  Beyond  that 
the  decision  does  not  go ;  but  a  great  many 
questions  are  suggested  in  the  judgment 
which  still  remain  open.  Although  the 
maxim  of  caveat  emptor  applies  generally 
to  the  purchaser  of  personal  property, 
there  may  be  eases  where  it  would  be 
difficult  to  apply  the  rule."  See  also 
Eichholz  i\  Bannister,  17  C.  B.  n.  s.  708; 
Dorab  Ally  Khan  v.  Abdool  Azeez,  L.  R. 
5  Ind.  Ap.  116,  126.  It  seems  always  to 
have  been  held,  that  if  a  vendor  sells, 
knowing  he  has  no  title,  aud  conceals  that 
fact,  he  is  liable  as  for  a  fraud.  Early  v. 
Garret,  9  B.  &  C,  932 ;  Sprigwell  v.  Allen, 
Aleyn,  91.  In  Robinson  v.  Anderton, 
Peake,  Cas.  94,  a  purchaser  of  fixtures, 
the  title  of  which  was  not  in  the  vendor, 
was  allowed  to  recover  their  price  as 
money  had  and  received,  although  the 
vendor  was  not  guilty  of  fraud,  and  bona 
fide  believed  himself  the  owner.  See  ou 
warranty  of  title,  Miller  v.  Tassel,  24  Cal. 
458  ;  Linton  v.  Porter,  31  111.  107. 

(rf)  This  must  be  confined  to  sales  of 
chattels.  In  the  sale  of  real  estate  by  deed 
there  are  no  implied  warranties.  The 
words  "containing  so  many  acres,"  &c., 
do  not  import  a  covenant  of  quantity. 
Huntley  v.  Waddell,  12  Ired.  L.  32  ;  Rick- 
ets V.  Dickens,  1  Murphey,  343 ;  Powell  v. 
Lyles,  1  id.  348 ;  Roswel  v.  Vaughan, 
Cro.  J.  196.     See  ante,  p.  *  501. 
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this  is  the  established  rule  of  law  in  this  country,  (e)  ^  In  any 
case  where  there  was  this  warranty  of  title,  it  would  seem  to 
follow  from  acknowledged   principles,  that  a  title  subsequently 


(e)  No  case  more  directly  asserts  the 
implied  warranty  of  title,  in  all  cases  of 
sales  of  personal  property,  tliau  that  of 
Defreeze  i'.  Trumper,  1  Johns.  27-i  (1806). 
There  the  purchaser  of  a  horse  brought  a 
suit  against  the  vendor  to  recover  dam- 
ages ;  the  title  having  been  in  a  tliird  per- 
son, and  not  in  the  vendor  at  the  time  of 
the  sale.  The  principal  objection  at  the 
trial  was,  that  tiie  evidence  did  not  prove 
any  warranty,  nor  any  fraud  in  the  sale. 
But  the  court  said  :  "  We  are  of  opinion 
that  an  express  warranty  was  not  requi- 
site, for  it  is  a  general  rule  that  the  law 
will  imply  a  warranty  of  title  upon  the 
sale  of  a  chattel."  And  this  doctrine  has 
been  steadily  adhered  to  and  uniformly 
followed  by  the  courts  of  New  Yorli,  See 
Heermance  v.  Vernoy,  6  Johns.  5  (1810) ; 
Vibbard  v.  Johnson,  19  Johns.  77  (1821)  ; 
Sweet  r.  Colgate,  20  Johns.  196(1822); 
Reid  V.  Barber,  3  Cowen,  272  (1824) ;  Mc- 
Coy V.  Artcher,  3  Barb.  323  (1848).  In 
this  case  a  very  able  judgment  was  pro- 
nounced in  favor  of  the  doctrine  of  the 
text,  namely,  that  in  sales  of  personal  prop- 
erty, in  the  possession  of  the  vendor,  there 
is  an  implied  warranty  of  title,  for  the 
possession  is  equivalent  to  an  affirmation 
of  title.  But  it  is  held  otherwise  where 
the  property  sold  is  then  in  the  possession 
of  a  third  person,  and  the  vendor  made 
no  affirmation  or  assertion  of  ownership. 
And  the  same  was  again  distinctly  af- 
firmed in  the  ca«e  of  Edick  v.  Crim,  10 
Barb.  445,  Dresser  v.  Ainsworth,  9  Barb. 
619,  is  a  valuable  case  upon  tliis  point.  It 
is  there  held,  that  this  implied  warranty  of 
title  not  only  means  that  the  vendor  has  a 
right  to  sell,  but  it  extends  to  a  prior  lien 
or  incumbrance.  The  essence  of  the  con- 
tract is,  that  the  vendor  lias  a  perfect  title 
to  the  goods  sold  ;  that  the  same  are  unin- 
cumbered ;  and  that  the  purchaser  will 
acquire  by  the  sale  a  title  free  and  clear, 
and  shall  enjoy  the  possession  without  dis- 
turbance Viy  means  of  anything  done  or 
suffered  by  the  vendor.  So  in  Coolidge  v. 
Brigham,  1  Met.  551,  Wilile,  J.,  says : 
"  in  contracts  of  sales  a  warranty  of  title 
is  implied.  The  vendor  is  always  under- 
stood to  affirm  that  the  property  he  sells 
is  his  own.  And  this  implied  affirmation 
renders  him  responsible,  if  the  title  prove 


defective.  This  responsibility  the  vendor 
incurs,  although  the  sale  may  be  made  in 
good  faith,  and  in  ignorance  of  the  defect 
of  his  title.  This  rule  of  law  is  well  estab- 
lished, and  does  not  trench  unreasonably 
upon  the  rule  of  the  common  law,  caceat 
emptor."  The  general  doctrine  of  the  text 
is  also  directly  asserted  or  recognized  in 
Bucknam  v.  Goddard,  21  Tick.  760 :  Hale  /;. 
Smith,  6  Greeiil.  420  ;  Butler  v.  Tufts,  13 
Me.  302 ;  Thompson  v.  Towle,  32  Me.  87  ; 
Huntingdon  !•.  Hall,  36  Me.  501 ;  Robin- 
son V.  Rice,  20  Mo.  229  ;  Lines  y.  Smith,  4 
ria.  47  ;  Lackey  v.  Stouder,  2  Cart.  (Ind.) 
376;  Gookin  y.  Graham,  5  Humph.  480; 
Trigg  V.  Faris,  5  Humph.  343  ;  Dorsey  v. 
Jackman,  1  S.  &  K.  42  ;  Kldridge  v.  Wad- 
leigh,  3  Fairf.  372 ;  Cozzins  v.  Whitaker, 
3  Stew.  &  P.  322 ;  Mockbee  v.  Gardner,  2 
Har.  &  G.  176;  Payne  v.  Hodden,  4  Bibb, 
304;  Inge  v.  Bond,  3  Hawks,  103;  Taylor, 
C.  J.;  Chism  v.  Woods,  Hardin,  531; 
Scott  V.  Scott,  2  A.  K.  Marsh,  217  ;  Chan- 
cellor w.  Wiggins,  4  B.  Mon.  201 ;  Boyd  v. 
Bopst,  2  Dallas,  91  ;  Colcock  v.  Good,  3 
McCord,  513  ;  Ricks  v.  DiUahunty,  8  Port. 
(Ala.)  134;  Williamson  c.  Sammons,  34 
Ala.  691  ;  Morris  o.  Thompson,  85  111,  16; 
Marshall  v.  Duke,  51  Ind.  62  ;  Richardson 
V.  Tipton,  2  Bush,  202 ;  Rice  u.  Forsyth, 

41  Md.  389;  Matheny  v.  Mason,  73  Mo. 
677;  Shattuck  >•.  Green,  104  Mass.  42; 
Storm  i".  Smith,  43  Miss.  497  ;  Sargent  v. 
Currier,  49   N.  H.  310;  Wood  v.  Sheldon, 

42  N.  J.  L.  421 ;  McGiffin  v.  Baird,  62  N.  Y. 
329;  Krumbhaar  v.  Birch,  83  Pa.  426; 
Gilchrist  v.  Hilliard,  53  Vt.  592  ;  Cronin- 
ger  V.  Paige,  48  Wis.  229  ;  see  also  a  well 
reasoned  article  in  12  Am.  Jur.  311;  2 
Kent,  Com.  478.  We  have  been  thus  full 
in  the  citation  of  authorities  upon  this  ap- 
parently well-settled  point,  because  there 
is  still  some  conflict  of  opinion  upon  it, 
and  because  the  American  doctrine  has 
been  thought  not  to  rest  upon  good  founda- 
tion. The  arguments  and  authorities  upon 
the  opposite  side  of  the  question  are  very 
ably  stated  in  11  Law  Rep.  272  etseq. 
Scranton  v.  Clark,  39  N,  Y.  220.  In  this 
last  case  it  was  decided  that  if  the  vendor 
be  not  in  possession  there  is  no  warranty, 
and  if  he  afterwards  acquire  a  good  title 
it  will  not  enure  to  the  benefit  of  the 
purchaser. 


1  In  Bennett's  edition  of  Benjamin  on  Sales  (ed.  1888),  pp.  616-618,  tlie  learned  editor 
doubts  the  reason  for  not  implying  a  warranty  of  title  though  the  vendor  is  out  of 
possession,  provided  he  purports  to  sell  an  absolute  title,  and  after  an  examination  of 
the  cases  finds  but  few  actual  decisions  supporting  the  distinction. 
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acquired  by  the  vendor  would  enure  to  the  benefit  of  the  ven- 
dee. (/■)     If  the  seller  is  in  possession,  but  the  possession  is 
*  of  such  a  kind  as  not  to  denote  or  imply  title  in  him,    *  576 
there  would  be  no  warranty  of  title  in  England,  (17)  and 
we  are  confident  that  there  would  be  none  in  this  country.  ^ 

All  warranties,  however  expressed,  are  open  to  such  construc- 
tion from  surrounding  circumstances,  and  the  general  character 
of  the  transaction,  and  the  established  usage  in  similar  cases,  as 
will  make  the  engagement  of  warranty  conform  to  the  intention 
and  understanding  of  the  parties ;  provided,  however,  that  the 
words  of  warranty  are  neither  extended  nor  contracted  in  their 
significance  beyond  their  fair  and  rational  meaning.  For  these 
words  of  warranty  are  usually  subjected  to  a  careful,  if  not  a 
precise  and  stringent  interpretation,  as  it  is  the  fault  of  the 
buyer  who  asks  for  or  receives  a  warranty,  if  it  does  not  cover 
as  much  ground  and  give  him  as  effectual  protection  as  he 
intended.  Qi)  ^ 

(/)  In  the  recent  case  of  Sherman  v.  (h)  A  general  warranty  is  said  not  to 
Champlain  Trans.  Co.,  31  Vt.  162,  it  is  cover  defects  plain  and  obvious  to  the 
laid  down  as  settled  law  by  Redfield,  C.  J.,  purchaser,  or  of  which  he  had  cognizance  ; 
that  in  a  sale  of  personal  property  there  is  thus  if  a  horse  he  warranted  perfect,  and 
always  an  implied  warranty  of  title,  unless  want  a  tail  or  an  ear.  13  H.  4,  1  b,  pi.  4 ; 
the  subject  of  the  sale  is  the  vendor's  title  1 1  Ed.  4,  6  b,  pi.  10 ;  Soutberne  v.  Howe,  2 
and  not  the  thing  itself.  Therefore  if  RoUe,  5 ;  Long  v.  Hicks,  2  Humph.  305 ; 
after  such  a  sale  the  vendor  acquire  the  Schuyler  v.  Russ,  2  Caines,  202  ;  Marget- 
fuU  title,  it  will  enure  to  the  benefit  of  son  v.  Wright,  5  Mo.  &  P.  606 ;  Dillard  v. 
the  vendee.  See  also  to  the  same  effect,  Moore,  2  Eng.  (Ark.)  166.  See  also  Birds- 
Word  V.  Cavin,  1  Head,  506.  eye   v.  Frost,   34  Barb.  367 ;   Bennett  v. 

(g)  See  ante,  p.  *  573,  note  (c).  Buchan,  76  N.  Y.  386  ;  Marshall  v.  Draw- 

1  In  some  jurisdictions  it  is  held  that  no  action  lies  for  breach  of  a  warranty  of 
title  until  the  vendee  has  been  evicted  or  deprived  of  possession.  Gross  v.  Kierski, 
41  Cal.  Ill  :  Linton  v.  Porter,  31  lU.  107;  Wanser  v.  Messier,  29  N.  J.  L.  256; 
Burt  V  Dewev  40  N.  Y.  283  ;  (compare  McGiffin  v.  Baird,  62  N.  Y.  329;  Cahill  v. 
Smith,  101  N."Y.  355.)  See  also  Randon  v.  Toby,  11  How.  493;  Krumbhaar  v.  Birch, 
83  Pa  426  In  others  an  actiou  is  allowed  whenever  a  superior  title  exists,  though 
it  has  not  been  a.sserted.  Chancellor  v.  Wiggins,  4  B.  Mon.  201 ;  Perkins  v^  Whelan, 
116  Mass  542;  Matheny  v.  Mason,  73  Mo.  677,  680;  Word  r.  Cavin,  1  Head,  506. 
A  huver  mav  remove  a  lien  and  deduct  the  amount  paid  for  that  purpose  from 
the  purchase-money.  Harper  v.  Dotson,  43  la.  232.  Or  if  the  purchase-money  ha^ 
been  paid,  may  sue  for  the  amount  paid  in  removing  the  lien.     Sargent  v.  Currier,  49 

N   H  310 

'  2  To  create  a  warranty,  however,  no  special  words  are  necessary.  Sceales  v. 
Scanlan,  6  Ir.  L.  E.  367,  371 ;  Robinson  v.  Harvey,  82  111.  58  ;  Polhemus  v  Heiman 
45  Cal  573  The  intention  of  the  parties  will  govern,  and,  even  where  the  alleged 
warrantv  is  in  writing,  it  may  be  left  to  the  ]ury  to  say  whether  it  is  so  or  not. 
Tewkesbury  v.  Bennett:31  la.  83;  Horton  ,..  Green,  66  N.  C.  596  Any  asseit.on  by 
the  seller,  not  an  opinion  or  judgment,  respecting  the  kind  quality,  or  condition  of 
the  articl^,  upon  which  he  intends  the  buyer  to  rely  as  an  mducement,  a^d  upon  which 
buyer  does  rely,  is  an  express  warranty.  Hawkins  v.  Pembertou,  51 N.  Y.  198  Bishop 
Tsmaires  Me  12;  Warren  ..  Philadelphia  Coal  Co.  83  Penn.  St  437  ;  Woko  t  . 
Mount  7  Vroom,  262;  Byrne  v.  Jansen,  50  Cal.  624;  Spading  v.  Marks,  86  HI.  125; 
ClarkV  Ralls  50  la.   275;   Horn  v.  Buck,  48  Md.  358;   Patrick  v.  Leach,  8  Neb. 
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•  577  *  If  there  be  no  express  warranty,  the  common  law,  in 
general,  implies  none.  Its  rule  is,  unquestionably,  both 
in  England  and  in  this  country,  caveat  emptor,  {i)  —  let  the  pur- 
chnser  take  care  of  his  own  interests.  This  rule  is  apparently 
severe,  and  it  sometimes  works  wrong  and  hardship ;  and  it  is 
not  surprising  that  it  has  been  commented  upon  in  terms  of 
strong  reproach,  not  only  by  the  community,  but  by  members  of 
the  legal  profession ;  and  these  reproaches  have  in  some  instances 
been  echoed  from  tribunals  which  acknowledge  the  binding  force 
of  the  rule.  But  the  assailants  of  this  rule  have  not  always  seen 
clearly  how  much  of  the  mischief  apparently  springing  from  it 
arises  rather  from  the  inherent  diificulty  of  the  case.     As  a  gen- 


horn,  27  Ga.  275  ;  McCormick  v.  Kelly,  28 
Minn.  135  ;  Leavitt  v.  Fletcher,  60  N.  H. 
182;  Williams  v.  Ingram,  21  Tex.  300. 
The  same  rule  applies  whether  the  war- 
ranty is  expecteJ  or  whether  a  warranty 
is  implied  by  law,  from  a  sound  price,  as 
is  the  case  in  some  States.  Richardson  v. 
Johnson,  1  La.  An.  .'ISD.  But  care  should 
be  taken  not  to  misunderstand  or  misap- 
ply this  rule.  A  vendor  may  warrant 
against  a  defect  which  is  patent  and  ob- 
vious, as  well  as  against  any  other.  And 
a  general  warranty  that  a  horse  was 
soiinrf,  for  instance,  would  in  our  judgment 
be  broken,  if  one  eye  was  so  badly  injured, 
or  so  malformed,  as  to  be  entirely  useless, 
and  although  this  defect  might  have  been 
noticed  by  the  purchaser  at  the  time  of 
sale.  He  may  choose  to  rely  upon  the 
warranty  of  the  vendor,  rather  than  upon 
his  own  judgment,  and  we  see  not  why 
he  should  not  be  permitted  to  do  so.  A 
warranty  that  a  horse  is  sound  is  broken 
if  he  cannot  see  with  one  eye.  House  v. 
Fort,  +  Blackt.  294.  Why  may  not  the 
vendor  be  equally  liable  if  one  eye  was 
entirely  gone  '  In  Margetson  v.  Wright, 
8  Bing.  454,  s.  0.  7  Bing.  603,  a  horse 
warranted  sound  had  a  splint  then ;  this 
was  visible  at  tlie  time  of  sale ;  but  the 
animal  was  not  then  lame  from  it.  He 
afterwards  became  lame  from  the  effects 
of  it ;  and  the  warranty  waj3  held  to  be 
broken.  In  I.iddard  i'.  Kain,  2  Bing.  183, 
an  action  was  brought  to  recover  the  value 
of  horses  sold  and  delivered.  The  defence 
was  that  at  the  time  of  the  purchase  the 
plaintiff  agreed  to  deliver  the  horses  at 
the  end  of  a  fortnight,  sound  and  free 
from  blemish,  and  that  at  the  end  of  the 
fortnight  one  had  a  cough  and  the  other  a 
swelled  leg  ;  but  it  also  appeared,  that  the 
seller  informed  the  buyer  that  one  of  the 
horses  had  a  cold  on  him,  and  that  this  as 
well  as  the  swelled  leg  was  apparent  to 
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every  observer.  The  jury  having  found  a 
verdict  for  the  defendant,  a  rule  for  a  new 
trial  was  moved  for,  on  the  ground  that 
where  defects  are  patent  a  warranty 
against  them  is  inoperative.  The  court 
refused  the  rule,  on  the  ground  that  the 
warranty  did  not  apply  to  the  time  of 
sale,  but  to  a  subsequent  period.  —  In 
Stncky  b.  Clyburn,  Cheves,  186,  a  slave 
sold  had  a  hernia  ;  this  was  known  to  the 
buyer.  Yet  it  wais  held  to  be  withm  an 
express  warranty  of  soundness.  So  of  a 
swelling  in  the  abdomen,  plainly  visible 
and  known  to  the  purchaser.  Wilson  v. 
Ferguson,  Cheves,  190.  So  where  a  slave 
had  the  scrofula  at  the  time  of  sale. 
Thompson  v.  Botts,  8  Mo.  710.  See  also 
Fletcher  v.  Young,  69  Ga.  591  ;  First  Bank 
V.  Grindstaft,  45  lud.  158  ;  Finney  v.  An- 
drus,  41  Vt.  631.  And  where  a  defect  is 
obvious,  yet  if  the  purchaser  be  misled  as 
to  its  character  or  extent,  a  warranty  is 
implied.  Wood  v.  Ashe,  3  Strob.  L.  64. 
[So  if  the  defect  though  obvious  is  artfully 
concealed.  Tabor  v.  Peters,  74  .-\la.  90  ; 
Chadspy  v.  Greene,  24  Conn.  562;  Kenner 
V.  Harding,  85  HI.  264;  Robertson  i. 
Clarkson,  9  B.  Mon.  507.  See  also  Fin- 
ney V.  .-Vudrus,  41  Vt.  631.] 

{))  Mixer  v.  Coburn,  11  Met.  559; 
Winsor  v.  Lombard,  18  Pick.  59  ;  Parkin- 
son I)  Lee,  2  East,  321  ;  Stuart  v.  Wil- 
kins,  Dougl.  20;  Johnson  v.  Cope,  3  Har. 
&  J.  89 ;  Seixas  v.  Woods,  2  Gaines,  48  ; 
Holden  v.  Dakin,  4  Johns.  421  ;  Dean  v. 
Mason,  4  Conn.  428;  West  v.  Cunning- 
ham, 9  Port.  (Ala.)  104;  Mores  o.  Mead, 
1  nenio,  378  ,  McKinney  v.  Fort,  10. Tex. 
220 ;  Hawkins  v.  Pember'ton,  51  N.  Y.  198  , 
Whitaker  c.  Eastwiok,  75  Penn.  St.  229; 
Roberts  v.  Hughes,  81  111.  130;  Hadley  v. 
Prather.  64  Ind.  137  ;  Morris  i'.  Thompson, 
85  111.  16;  Byrne  v.  Jau.sen,  50  Cal.  624; 
Robinson  Works  v.  Chandler,  56  Ind.  575  ; 
Dooley  v.  Gallagher,  3  Hughes,  C.  C.  214. 
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eral  rule,  we  must  have  this  or  its  opposite ;  and  we  apprehend 
that  the  opposite  rule,  —  that  every  sale  implies  a  warranty  of 
quality,  —  would  cause  an  immense  amount  of  litigation  and  in- 
justice. It  is  always  in  the  power  of  a  purchaser  to  demand  a 
warranty  ;  and  if  he  does  not  get  one  he  knows  that  he  buys  with- 
out warranty,  and  should  conduct  himself  accordingly ;  for  it  is 
always  his  duty  to  take  a  proper  care  of  his  own  interests,  and  to 
use  all  the  precaution  or  investigation  which  such  case  requires ; 
and  he  must  not  ask  of  the  law  to  indemnify  him  against  the 
consequences  of  his  own  neglect  of  duty.  It  is  a  most  reasonable 
principle,  and  is  now  established  as  a  rule  of  law,  that  a  pur- 
chaser who  is  put  upon  inquiry,  is  chargeable  with  notice  or 
knowledge  of  all  those  facts  which  he  would  have  learned  by 
reasonable  inquiry  and  such  investigation  as  a  man  of  common 
prudence  would  have  made  (ii) 

The  decisions  under  the  rule  of  caveat  emptor  have  fluctuated 
very  much,  and  there  is  a  noticeable  conflict  and  uncertainty  in 
respect  to  many  points  of  the  law  of  warranty  upon  sales.  But 
some  exceptions  and  qualifications  to  the  general  rule  are  now 
nearly,  if  not  quite,  established,  both  in  England  and  in  this 
country ;  and  the  rule  of  caveat  emptor,  as  it  is  now  explained 
and  modified,  may  perhaps  be  regarded  as  upon  the  whole  well 
adapted  to  protect  right,  to  prevent  wrong,  and  to  provide  a  rem- 
edy for  a  wrong  where  it  has  occurred. 

*One  important  and  universal  exception  is  this:  The  * 578 
rule  never  applies  to  cases  of  fraud,  never  proposes  to 
protect  a  seller  against  his  own  fraud,  nor  to  disarm  a  purchaser 
from  a  defence  or  remedy  against  a  seller's  fraud.  0')  It  becomes, 
therefore,  important  to  know  what  the  law  means  by  fraud  in 
this  respect,  and  what  it  recognizes  as  such  fraud  as  will  prevent 
the  application  of  the  general  rule.  If  the  seller  knows  of  a 
defect  in  his  goods,  which  the  buyer  does  not  know,  and  if  he 
had  known  would  not  have  bought  the  goods,  and  the  seller  is 
silent,  and  only  silent,  his  silence  is  nevertheless  a  moral  fraud, 
and  ought  perhaps  on  moral  grounds  to  avoid  the  transaction. 
But  this  moral  fraud  has  not  yet  grown  into  a  legal  fraud.  In 
cases  of  this  kind  there  may  be  circumstances  which  cause  this 
moral  fraud  to  be  a  legal  fraud,  and  give  the  buyer  his  action  on 
the  implied  warranty,  or  on  the  deceit.  And  if  the  seller  be  not 
silent,  but  produce  the  sale  by  means  of  false  representations, 

(ii)  Cooper  V.  Newman,  45  N.  H.  339.     ren  v.  Philadelphia  Coal  Co.,  83  Penn.  St 
(  ;•)  Irving  v.   Thomas,    18   Me.  418  ;     437. 
Otts  V.   Alderson,  10  Sm.  &  M.  476  ;  War- 
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then  the  rule  of  caveat  emptor  does  not  apply,  and  the  seller  is 
answerable  for  his  fraud.  But  the  weight  of  authority  requires 
that  this  should  be  active  fraud.  The  common  law  does  not 
oblige  a  seller  to  disclose  all  that  he  knows  which  lessens  the 
value  of  the  property  he  would  sell.  He  may  be  silent,  leaving 
the  purchaser  to  inquire  and  examine  for  himself,  or  to  require  a 
warranty.  He  may  be  silent,  and  be  safe ;  but  if  he  be  more 
than  silent ;  if  by  acts,  and  certainly  if  by  words,  he  leads  the 
buyer  astray,  inducing  him  to  suppose  that  he  buys  with  war- 
ranty, or  otherwise  preventing  his  examination  or  inquiry,  this 
becomes  a  fraud  of  which  the  law  will  take  cognizance.  The  dis- 
tinction seems  to  be,  —  and  it  is  grounded  upon  the  apparent 
necessity  of  leaving  men  to  take  some  care  of  themselves  in  their 
business  transactions,  —  the  seller  may  let  the  buyer  cheat  him- 
self ad  libitum,  but  must  not  actively  assist  him  in  cheating 
himself,  {k)  ^ 

(h)  The  case  of  Laidlaw  v.  Organ,  2  price,  though   it  were   exclusively  in  his 

Wheat.  178,  is  the  leading  case  on  this  possession,  and  that  it  would  he  difficult 

suhiect   in   America.      The    facts    were,  to    circumscribe     the    contrary    doctrine 

that  one  Shepherd,   interested   with   Or-  within  proper  limits,  where  the  means  of 

fan,  and  in  treaty  with  Girault,  a  mem-  inteliigence  are  equalli/ accessible  to  both  par- 

er  of  the  firm  of  Laidlaw  &  Co.,  at  New  ties.     Bench   v.    Sheldon,    14   Barb.   66; 

Orleans,  for  a  quantity  of  tobacco,  had  Kintzins  ".   McElrath,   5  Penn.  St.  467, 

secretly   received  intelligence  over  night  also  well  illustrate  the  principle  of  the  text, 

of  the  peace  of  181.5,    between  England  that  where  the  means  of  knowledge  is, ac- 

and  the  United  States,  which  raised  the  cessible  to  both  parties,  each  must  judge 

value  of  the  article  from  thirty  to  fifty  for  himself,  and  it  is  neither  the  duty  of 

per   cent.     Organ   called    on   Girault   on  the  vendor  to  communicate  to  the  vendee 

Sunday   morning,   a   little   after   sunrise,  any   superior   knowledge   which  he  may 

and  was  asked  if  there  was  any  news,  by  have  of  the  value  of  the  commodity,  nor 

which  the  price  of  it  might  be  enhanced ;  of  the  vendee  to  disclose  to  the  vendor 

but  there   was   no   evidence   that   Organ  any  facts  which  he  may  have,  rendering 

had   asserted   or   suggested   anything   to  the    property    more    valuable    than    the 

induce  a,  belief  that   such  news  did  not  vendor   supposed.      And   in   the   case   of 

exist,   and  under   the   circumstances  the  Irving  v.  Kirkpatrick,  3  E.  L.  &  E.  17,  it 

bargain  was  struck.     Murshall,  C.  J.,  de-  was  decided  by  the   House  of  Lords  that 

livered  the  opinion  of  the  court,  to  the  a  concealment  upun  a  sale  of  real  estate,  to 

effect  that  the  buyer  was  not  bound  to  avoid  the  sale,  must  be  of  something  that 

communicate  intelligence  of  extrinsic  cir-  the  party  concealing   was   bound   to  dis- 

cumstances   which    might   influence   the  close.     See  also   Blydenburgh   v.   Welsh, 

1  Thus  a  seller  of  a  bill  purchased  by  him  from,  and  known  by  him  to  have  been 
drawn  for  the  accommodation  of,  the  acceptor,  as  a  means  of  borrowing  money,  is 
not  bound,  in  the  absence  of  any  inquiry  by  the  buyer,  and  where  the  means  of  infor- 
mation are  open  to  the  latter,  to  disclose  at  the  time  of  the  sale  the  circumstances 
under  which  the  paper  was  made.  People's  Bank  v.  Bogart,  81  N.  Y.  101.  Where 
a  buyer  believes  an  article  offered  for  sale  to  possess  a  certain  quality,  which  it  does 
not,  and  the  seller  is  conscious  of  the  existence  of  such  belief,  but  does  nothing, 
directly  or  indirectly,  to  bring  it  about,  simply  offering  his  article  and  exhibiting  his 
sample,  remaining  perfectly  passive  as  to  what  was  passing  in  the  mind  of  the  other 
party,  such  "  passive  acquiescence,  of  the  seller  in  the  self-deception  of  the  buyer 
will  not  entitle  the  latter  to  avoid  the  contract."  Per  Corlcburn,  C.  J.,  in  Smith  v. 
Hughes,  L.  R.  6  Q.  B.  597.  But  see  Stewart  v.  Wyoming  Ranohe  Co  128  U.  S.  383  , 
Barrow  v.  Alexander,  27  ^Mo.  530,  Lnnn  c.  iShermer,  93  N.  C.  164;  Merritt  v.  Robin 
son,  35  Ark.  483.  —  K. 
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*  As  mere  silence  implies  no  warranty,  neither  do  re-    *  579 
marks  which  should  be  construed  as  simple  praise  or  con- 
demnation ;  (I)  but  any  distinct  assertion  or  affirmation  of 
quality  made  by  the  *  owner  during  a  negotiation,  (m)  for   *  580 


1  Baldw.  331  ;  Calhoun  v.  Vechio,  3 
Wash.  C.  C.  165 ;  Echelbierger  v.  Bar- 
nitz,  1  Yeates,  307  ;  Pearce  v.  Blackwell, 
12  Ired.  L.  49.     The  case  of  Hill  v.  Gray, 

1  Stark.  434,  might  seem  at  first  view  to 
conflict  with  tliis  doctrine.  There  a  pic- 
ture was  sold,  which  the  buyer  believed 
had  been  the  property  of  Sir  Felix  Agar, 
a  circumstance  wliich  might  have  en- 
hanced its  value  in  his  eyes.  The  seller 
knew  that  the  purchaser  was  laboring 
under  this  delusion,  but  did  not  remove 
it,  and  it  did  not  appear  that  he  either 
induced  or  strengthened  it.  lu  an  action 
for  the  price,  Lord  Ellenborough  nonsuited 
the  plaintiff,  saying  the  picture  was  sold 
under  a  deception.  The  seller  ought  not 
to  have  let  in  a  suspicion  on  the  part  of 
the  purchaser  which  he  knew  enhanced 
its  value.  He  saw  the  purchaser  had 
fallen  into  a  delusion,  but  did  not  re- 
move it.  From  the  report  itself,  it 
might  seem  that  Lord  Ellenborough  here 
held,  that  silence  alone  was  a  fraudulent 
concealment,  sufficient  to  vitiate  the 
contract.  But  the  case  is  explained  in 
the  English  case  of  Keates  i.  Cadogan, 

2  E.  L.  &  E.  318  ;  8.  c.  10  C.  B.  .Wl, 
Jeruis,  C.  J.,  saying  in  Hill  v.  Gray,  there 
was  a  "positive  aggressive  deceit.  Not 
removing  the  delusion  might  be  equiva- 
lent to  an  express  misrepresentation." 
And  in  that  case  it  was  held,  that  where 
the  intended  lessor  of  a  particular  house 
knows  that  the  house  is  in  a  ruinous 
state,  and  dangerous  to  occupy,  and  that 
its  condition  is  unknown  to  the  intended 
lessee,  and  that  the  intended  lessee  takes 
it  for  the  purpose  of  residing  in  it,  he  is 
not  bound  to  disclose  the  state  of  the 
house  to  the  intended  lessee,  unless  he 
knows  that  the  intended  lessee  is  influ- 
enced by  his  belief  of  the  soundness  of 
the  house  in  agreeing  to  take  it,  or  un- 
less the  conduct  of  the  lessor  amounts  to 
a  deceit  practised  upon  the  lessee.  See 
also  Fox  V.  Mackreth,  2  Bro.  Ch.  420; 
McEntire  i>.  McEntire,  8  Ired.  L.  297; 
Williams  v.  Spurr,  24  Mich.  335  ;  Harris 
V.  Tyson,  24  Pa.  347 ;  Law  v.  Grant,  37 
Wis.  548 ;  cf.  Williams  v.  Beazley,  3  J.  J. 
Marsh.  577.  —  On  the  other  baud,  the 
vendor  must  not  practise  any  artifice  to 
conceal  defects,  nor  make  any  represen- 
tations for  the  purpose  of  throwing  the 
buyer  off  his  guard.  See  Matthews  v. 
Bliss,  22  Pick.  48 ;  Arnot  v.  Biscoe,  1  Ves. 
Sen.  95.     It  is  well  settled,  that  misrepre- 


sentations of  material  facts,  by  which  a 
purchaser  is  misled,  vitiate  the  contract. 
Bench  v.  Sheldon,  14  Barb.  66  ;  Doggett 
■;.  Emerson,  3  Story,  700 ;  Daniel  u.  Mit- 
chell, 1  id.  172;  Small  v.  Attwood,  1 
Younge,  407  ;  Hough  v,  Richardson,  3 
Story.  659  ;  Warner  v.  Daniels,  1  Woodb. 
&  M.  90.  For  a  case  where  the  suppressio 
veri  is  held  to  be  an  actionable  deceit,  see 
Paddock  v.  Strowbridge,  3  Williams,  470 
The  whole  subject  is  ably  examined  in  2 
Kent,  Com.  482,  et  seq.  And  in  Bigelow 
on  Fraud  (ed.  1888)  Vol.  I,  p.  590,  et  seq. 
See  also  Bean  v.  Herrick,  3  Fairf.  262, 
Ferebee  v.  Gordon,  13  Ired.  L.  350;  Wood 
V,  Ashe,  3  Strob.  L.  64 ;  Weimer  v.  Cle- 
ment, 37  Penn.  St.  147. 

(/)  ThusinArnott  v.  Hughes,  Chitty 
on  Cont.  393,  n.,  an  action  was  brought 
on  a  warranty  that  certain  goods  were 
fit  for  the  China  market.  The  plain- 
tiff produced  a  letter  from  the  defend- 
ant, saying,  that  he  had  goods  fit  for  the 
China  market,  which  he  offered  to  sell 
cheap.  Lord  Ellenborough  held,  that  such 
a  letter  was  not  a  warranty,  but  merely 
an  invitation  to  trade,  it  not  having  any 
specific  reference  to  the  goods  actually 
bought  by  the  plaintiff.  See  also  Carter 
V.  Brick,  4  H.  &  N.  412,  where  it  was 
held  that  no  warranty  was  implied  in  a 
purchase  by  sample,  where  both  parties 
upon  inspection  took  it  for  granted  that 
the  article  was  of  the  quality  repre- 
sented by  a  third  party. 

(m)  It  is  essential  that  a  warranty, 
to  be  binding,  be  made  daring  the  nego- 
tiation ;  if  made  after  the  sale  is  com- 
plete, it  is  without  consideration  and 
void.  Eoscorla  v.  Thomas,  3  Q.  B.  234 ; 
Bloss  V.  Kittredge,  5  Vt.  28;  Towell  v. 
Gatewood,  2  Scam.  22.  —  If,  however, 
the  vendor  in  a  negotiation  between  the 
parties  a  few  days  before  the  sale,  offer 
to  warrant  the  article,  the  warranty  will 
be  binding.  Wilmot  v.  Hurd,  11  Wend. 
584;  Lysney  v.  Selby,  Ld.  Raym.  1120. 
But  see  Hopkins  v  Tanqueray,  26  E.  L. 
&  E.  254;  s.  c.  15  C.  B.  130.  In  this 
case  the  defendant,  having  sent  his  horse 
to  Tattersall's  to  be  sold  by  auction,  on 
the  day  previous  to  the  sale,  saw  the 
plaintiff  (with  whom  he  was  acquainted) 
examining  the  horse,  and  said  to  him 
bona  fide,  "You  have  nothing  to  look 
for,  I  assure  you;  he  is  sound  in  every 
respect;"  to  which  the  plaintiff  replied, 
"  If  you  say  so  I  am  satisfied,''  and  desisted 

599 


*  580  THE   LAW    OP   CONTRACTS.  [BOOK   III, 

the  sale  of  a  chattel,  which  it  may  be  supposed  was  intended  to 
cause  the  sale,  and  was  operative  in  causing  it,  will  be  regarded 
either  as  implying  or  as  constituting  a  warranty.  (?n.m)  If 
such  affirmation  were  made  ia  good  faith  it  is  still  a  warranty ; 
and  if  made  with  a  knowledge  of  its  falsity,  it  is  a  warranty,  and 
it  is  also  a  fraud.  Whether  such  affirmation  was  intended  to  be, 
and  was  received  as  a  warranty,  seems  to  be  a  question  for  the 
jury ;  {mn)  but  whether  the  statements  were  in  law  mere  expres- 
sions of  opinion,  or  affirmations  equivalent  to  warranty,  is  a  ques- 
tion of  law.  Some  light  may  be  thrown  on  this  question,  which 
is  sometimes  one  of  much  difficulty,  by  a  comparison  of  two  recent 
cases.  It  was  held  in  California,  that  statements  of  a  seller  of 
mining  stock,  concerning  the  amount  and  richness  of  the  ore 
taken  out  and  the  wood  and  water  within  reach,  were  not  matters 
of  opinion,  but  statements  on  which  the  buyer  had  a  right  to 
rely(v)it))  While  it  was  held  in  Illinois,  that  statements  by  a 
seller  of  a  patent  right  for  a  certain  kind  of  cast-iron  coffins,  con- 
cerning their -durability  and  probable  sale,  were  only  expressions 
of  opinion.  (jft/O  It  will  be  noticed  that  the  statements  in  the 
case  in  California  referred  to  the  past  or  present,  and  those  in  the 
case  in  Illinois  referred  to  the  future. 

The  rule  on  the  subject  of  representations  recently  laid  down 
in  Pennsylvania  is  substantially  this :  if  the  parties  to  a  sale  are 
not  in  a  condition  of  perfect  equality  as  to  their  ability  to  judge 
accurately  of  the  thing  sold,  false  representations  of  the  seller 
will  avoid  the  contract,  (wij) 

It  is  certain  that  the  word  "  warrant  "  need  not  be  used,  nor  any 
other  of  precisely  the  same  meaning.  It  is  enough  if  the  words 
actually  used  import  an  undertaking  on  the  part  of  the  owner 
that  the  chattel  is  what  it  is  represented  to  be ;  or  an  equiva- 
lent to  such  undertaking,  (n)     It  may  be  often  difficult  to  distin- 

from  his   examination       Tlie   liorse  was  Ga.  704,  and  Overbay  v    Lighty,  27  Ind. 

put  up  tlie  next  day  at  auction,  and  tlie  27 

plaintiff  bought  him,    being   induced,  as  (i?)  The  authorities  f rom  Chandelor  w. 

he  said,  by  tlie  defendant's  assurance  of  Lopus,  Cro.  J.  4,  to  the  present  day,  aJl 

soundness.     /A/rf,  in  an  action  for  lireach  agreed  that   a   bare   affirmation,   not  iu- 

of  warranty,  that  there  was  no  evidence  tended  as   a  warranty,  will  not  make  the 

to  go  to  the  jury  of  a  warranty,  the  rep-  vendor  liable.     Bacon  c    Brown,  3  Bibb, 

resentation  not  being  made  in  the  course  35  ;   Davis  "   Aleeker,  5  Johns.  354  ;  Budd 

of,  or  with  reference  to  the  sale,  v.  Fairmaner,  s  Bing.  52,  where  a  receipt 

(mm)  Hahn  c.  Doolittle,  18  Wis.  196,  for  "  a  gray  lonr-year   old   colt"  was  held 

-Marsh  y.  W^ebber,  13  Minn.  109  ;  Tewkes-  only  an  affirmation  or  representation  that 

bury  r.  Bennett,  31  la.  83.  he  was  four  years  old,   dut  was  no  war- 

(iim)  Bond  v.  Clark,  35  Vt  577.  ranty  to  that  effect.     See  also  Seixas  v. 

(mo)  (jifford  v.  Carvill,  29  f'al  589  Woods,  2  (Jaines,  4S,  a  very  strong  case; 

im/j)  Miller  v.  Young,  33  ill  354.  Holden  v    Dakin,  4  .Johns.  421  ;  Swett  v. 

(mq)  Bigler  «.   Flickingers,   55   Penn.  Colgate,  20  id   196.  Conner'-   Henderson, 

St.  279.     See  also   Harris   r.  MuUins,  .'i2  15    Mass.    .'i20  ,  Stewart  u.  Dougherty,  3 
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guish   *between   such   warranty  as   this,   and   the  naked   *  581 
praise  (nuda  laus),  or  simple  commendation  (simplex  corn- 


Dana.,  479  ;  House  v.  Fort,  4  Blackf  293  ; 
Adams  v.  johuson,  15  111.  345.     So  where 
a  horse  was  sold  under  the  following  ad- 
vertisement   "  To  be  sold,  a  black  geld- 
ing, five  years  old;  has  been  constantly 
driven  in  the  plough.     Warranted,"  the 
warranty  was  held  to  apply  only  to  his 
soundness,  and  the  statement  as  to  age 
was  considered  only  as  an  affirmation  or 
representation  o£  his  age,  and  as  creating 
no  liability  unless  there  was  deceit.     Rich- 
ardson V.  Brown,  1   Bing.   344.     See  also 
Dunlop  V.  Waugh,  Peake,  Cas.  123  ;  Pow- 
er V.  Barham,  4  A.   &   E.  473 ;  Jeudwine 
V.  Slade,  2  Esp.  572;  Willardi).  Stevens, 
4Foster(N.  U.),27I.     On  the  other  hand, 
any  affirmation  of  the   quality  or  condi- 
tion of   the   thing   sold  (not  intended  as 
matter  of  opinion  or  belief),  made  by  the 
seller  at  the  time  of  sale,  for  the  purpose 
of  assuring  the  buyer  of  the  truth  of  the 
fact  affirmed,  and  inducing  him  to  make 
the  purchase,  if  so  received  and  relied  upon 
by  the  purchaser,  is  an  express  warranty. 
Osgood  V.  Lewis,  2  Har.  &  G.  495,  a  very 
important  case  on  the  subject  of  warranty. 
Hawkins  u   Berry,  5  Oilman,  36 ;  Hilman 
V.  Wilcox,  30  M'e.  170;  Otts  v.  Alderson, 
10  Sm    &  M.  476;  McGregor  v.  Penn,  9 
Yerg.  74  ;   Kinley  v    Fitzpatrick,  4  How. 
(Miss. )  59  ;  Beals  v.  Ulmstead,  24  Vt.  1 15. 
See  also  Towell  !•.  Gatewood,  2  Scam.  22 ; 
Pennock  v  Tilford,  17  Penn  St.  456.     In 
Roberts   v.    Morgan,   2    Cowen,   438,  the 
plaintiff  and  defendant  being  in  negotia- 
tion for  an  exchange  of  horses,  the  for- 
mer said  '■  he  would  not  exchange  unless 
the  latter  would  warrant  his  horse  to  be 
sound."     The  defendant  answered     "  He 
is  sound  except  the  liunch  on  his  leg. ' 
The  horse  had  the  glanders      Held,  that 
this  was  an  express  warranty.     See  also 
Oneida   Manuf.    Society   v.   Lawrence,   4 
Cowen,    440;     Chapman    v     Murch,    19 
Johns  290.     In  Cook  v  Mosely,  13  Wend 
277   (a  sale  of  a  mare),  the  buyer  asked 
the  seller  if  the  mare  was  lame  ;  the  latter 
answered,  "  She  was  not  lame,  and  that  he 
would  not  be  afraid  to  warrant  that  she 
was  sound  every  way  as  far  as  he  knew. 
Held,  to  amount  to  a  warranty.     In  Bee- 
man  V.  Buck,  3  Vt.  53,  the  same  principle 
IS  adopted.     So  in  Wood  v  Smith,  4  a  & 
P  45    the  buyer  of  a  horse  said  to  the 
seller,  "  She  i.-<  sound,  of  course  ?  "     The 
latter  said,  "  Yes,  to  the  best  of  my  knowl- 
edge."    On  being  asked  if  he  would  war- 
rant her,  he  replied  ,  "  I  never  warrant.   I 
would  not   even  warrant  myself        ims 
was  held  to  amount  to  a  qualified  war- 
ranty.    The   general   rule  of  the  text  is 


well  stated  in  Kicks  v  Dillahunty,  8  Port. 
(Ala  )  134.     See  also  Carley  v.  Wilkins, 
6  Barb     557,  where    it  was  held,  that  a 
representation  made  by  a  vendor,  upon  a 
sale  of  Hour  in  barrels,  that  it  is  m  qual- 
ity   superfine,    or    extra    superfine,    and 
worth  a  shilling  a  barrel  more  than  com- 
mon, coupled  with  the  assurance  to  the 
buyer's  agent  that  he  may  rely  upon  such 
representation,  is  a  warranty  of  the  qual- 
ity of  the  flour.     In  Cave  v.  Coleman,  3 
Man.  &  R.  2,  the  vendor  of  a  horse  told 
the  vendee,   "  You  may  depend   upon  it, 
the  horse  is  perfectly  quiet  and  free  from 
vice."     This   was   held  to   amount  to  an 
express  warranty.    But  see  Erwin  v-  Max- 
well,   3    Murphey,    241.     In    Jackson  v. 
Wetherill,   7  S.  &   R.   480,  the   Supreme 
Court   of   Pennsylvania,  although   recog- 
nizing the   rule  that  no  particular  words 
were  necessary  to  constitute  a  warranty, 
held,  that  when  the  vendor  of  a  horse  told 
the  purchaser  before  the  sale  that  he  was 
sure  he  was  perfectly  safe,  kind,  and  gentle 
in  harness,  this  created  uo  warranty,  being 
but  a  tore  affirmation  of  quality.     See  also 
McFarland  v.  Newmau,  9  Watts,  56      In 
Sheperd  t>.  Temple,  3  N.  H.  455,  the  ven- 
dor of  a  lot  of  timber,  most  of  which  was 
covered  with  snow,  declared  that  it  was 
of  as  good  quality  as  some  of  the  sticks 
which   were  visible;    held,  that  this  did 
not   necessarily    amount  to   a  warranty. 
See  Stevens  v.  Fuller,  8  N.   H.  463,  as  to 
what  IS   competent   evidence  to  prove  a 
warranty.      A    statement  that  a    horse's 
eyes  "are  as  good  as  any  horse's  eyes  in 
the  world, "  does  not,  of  itself,  necessarily 
amount  to  a  warranty.     House  v.  Fort,  4 
Blackf.  293      The  question   whether  any 
particular  affirmation   amounts  to  a  war- 
ranty is   for  the  jury     The  criterion  is 
the   understanding   and  intention  of  the 
parties.     Dnffee  v    Mason,  8  Cowen,  25, 
Morrill  t'   AN'allace,  9   N    H.  Ill  ;  Chap- 
man !■.  Murch,   19  Johns.  290.     It  is  for 
the   jury   to   say  whether  the  language 
used  was  intended  as  a  mere  expression 
of  opinion,  or  belief,  or  as  a  representation. 
Whitney  '■.  Sutton,  10  Wend.  411  ;  Foster 
V    Caldwell,    18    Vt     176;    Bradford   v. 
Bush    10   Ala   386;   Baum  v.  Stevens,  2 
Ired    L   411;   Foggart  v.  Blackweller,  4 
id.  238;   Tuttle   r.  Brown,  4   Gray,  457. 
A  bare    affirmation    of    soundness   of  a 
horse  which  is  then  exposed  to  the  pur- 
chaser's inspection,  is  not,  per  se,  a  war- 
ranty   It  IS  of  itself  only  a  representation. 
To  give   it  the  effect  of   a  warranty,  it 
must  l>e  shown  to  the  satisfaction  of  the 
iurv  that  the  parties  intended  it  to  have 
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mendatio),  which  neither  by  the  common  law  nor  by  the  civil 
law  impose  any  obligation ;  but,  as  matter  of  law,  the  distinction 
is  well  settled. 

If  a  bill  of  sale  be  given,  in  which  the  article  sold  is 
*  582,  described,  *  we  consider  it  the  better  rule  that  this  descrip- 
tion has  the  full  effect  of   warranty ;  (o )    although  there 


that  effect.  House  v.  Fort,  4  Blackf. 
296.  See  also  Tyre  v.  Causey,  4  Harring. 
(Del.)  425.  The  affirmation  must  be 
made  to  assure  the  buyer  of  the  truth  of 
the  fact  asserted,  and  induce  him  to  make 
the  purchase,  and  must  be  so  received 
and  relied  upon  by  him.  Ender  c.  Scott, 
U  111.  35;  Humphreys  u.  Comllne,  8 
Blackf.  508. 

(o)  Henshaw  a.  Robins,  9  Met.  83,  is 
one  of  the  best  considered  cases  upon  this 
subject.  There  the  bill  of  sale  w;is  as 
foUows  ;  "  Henshaw  &  Co.  bo't  of  T.  W. 
S.  &  Co.  two  cases  of  indigo,  $-2''2.:i5." 
The  article  sold  was  not  indigo,  but  prin- 
cipally Prussian  blue.  There  was  no 
fraud  imputed  to  the  vendor,  and  the 
article  was  so  prepared  as  to  deceive 
skilful  dealers  in  indigo.  The  naked 
question  was  presented  whether  the  bill 
of  sale  constituted  a  warranty  that  the 
article  was  indiijo.  The  court,  after  an 
able  analysis  of  the  cases  upon  this  point, 
decided  in  the  afiirraative.  The  same 
question  has  been  very  ably  considered 
by  the  same  court  in  the  prior  case  of 
Hastings  v.  Lovering,  2  Pick.  214.  In 
that  case  the  bill  of  parcels  was  :  "  Sold 
E.  T\  PI.  2,000  gallons  prime  qualiti/ 
winter  oil,"  The  article  sold  was  oil,  but 
was  not  prime  qualiti/.  In  this  respect 
the  case  differs  from  the  preceding. 
There  the  kunl  of  commodity  was  differ- 
ent ;  here  only  the  qnaliti/.  The  court 
applied  the  same  rule,  and  held  the  writ- 
ing to  be  a  warranty  that  the  article  was 
of  tlie  quality  described,  bo,  in  Yates  v. 
Pym,  6  Taunt.  446,  the  article  was  de- 
scribed in  the  sale  note  as  "  58  bales  of 
prime  singed  bacon."  It  was  held  to 
amount  to  a  warranty  that  the  bacon  was 
prime  sinijed.  Osgood  v.  Lewis,  2  Har. 
&  G.  495,  supports  the  same  view ;  in  that 
case  the  words  in  the  bill  of  parcels  were 
"  winter  pressed  sperm  oil."  This  was 
considered  as  a  warranty  that  the  oil  was 
winter  pressed.  So  in  tlie  Richmond 
Trading,  &c.  Co.  v.  Farquar,  8  Blackf. 
89,  it  was  held,  where  wool  was  sold  in 
sacks,  and  the  sacks  marked  by  the  seller 
and  described  in  tlie  iiiruice  as  l)eing  of  a 
certain  quality,  that  this  is  an  express 
warranty  that  it  i.s  of  such  quality.  And 
where  a  \'essol  was  advertised  for  sale  as 
being  "  copper  fastened,"  this  was  held  to 
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be  a  warranty  that  she  was  so,  according 
to  the  understanding  of  the  trade.  Shep- 
herd V.  Kain,  5  B.  &  Aid.  240.  See 
Paton  V.  Duncan,  3  C.  &  P.  336 ;  Teesdale 
V.  Anderson,  4  id.  198;  Wilson  «.  Back- 
house, Peake,  Ad.  Cas.  119;  Gardiner  v. 
Lane,  9  Allen,  492 ;  12  Allen,  399 ;  98 
Mass.  492 ;  Wolcott  v.  ilouut,  j6  N.  J.  L. 
262;  Hawkins  v.  Pemberton,  51  N.  Y. 
198;  White  v.  Miller,  71  N.  Y.  118;  Lewis 
t'.  Rountree,  78  N.  C.  323 ;  Jones  v. 
George,  61  Tex.  345.  —  So  in  Pennsyl- 
vania it  is  held,  that  in  a  sale  of  goods 
described  in  a  bill  or  sold  note  there  is  an 
implied  warranty  that  the  commodity 
sold  is  the  same  in  specie  as  the  descrip- 
tion given  of  it  in  the  bill.  Borrekins  c. 
Bevan,  3  Rawle,  23.  But  the  courts  of 
that  State  refuse  to  extend  the  same  doc- 
trine to  a  statement  of  qualiti/  of  the 
article  sold.  Therefore,  where  the  article 
was  described  in  the  bill  of  sale  as 
"  superior  sweet-scented  Kentucky  leaf 
tobacco,"  the  seller  was  held  not  liable  on 
a  warranty,  if  the  tobacco  was  Kentucky 
leaf,  tliough  of  a  very  low  quality,  ill- 
flavored,  unfit  for  the  market,  and  not 
sweet-scented.  Fraley  !'.  Bispham,  10 
Penn.  St.  320.  And  see  Jennings  «.  GratK, 
3  Rawle,  168;  Shister  v.  Baxter,  109  Pa. 
443;  Gossler  v.  Eagle  Sugar  Refinery,  103 
JIass.  331;  Whitney  v.  Boardman,  118 
Mass.  242;  Hyatt  v.  Boyle,  5  G.  &  .1. 
110.  A  contract  for  *'  good  fine  wine " 
has  been  held  to  import  no  warranty,  these 
words  being  too  uncertain  and  indefinite 
to  raise  a  warranty.  Hogins  v.  I'lympton, 
11  Pick.  97.  A  warranty  that  certain  oil 
"  should  stand  the  climate  of  Vermont 
without  chilling,"  means,  that  it  wiD  not 
chill,  when  used  in  Vermont,  in  the  ordi- 
nary manner  in  which  lamp  oil  is  used. 
Hart  a.  Hammett,  18  Vt.  127.  So  a  bill 
of  sale  describing  the  article  sold  simply 
as  "  tallow,"  raises  no  implied  warranty 
that  the  tallow  should  be  of  good  quality 
and  color.  Lamb  r.  Crafts,  12  Met.  353. 
And  in  a  bill  of  sale  of  "  certain  lots  of 
boards  and  dimension  stuff  now  at  and 
about  the  mills  at  P."  there  is  no  implied 
warranty  that  the  boards  are  merchantable. 
Whitman  u.  Freese,  23  Me.  212.  A  bill 
of  sale  of  a  negro  described  her  as  "  being 
of  sound  wind  and  limb,  and  free  from 
all  disease."    Held,  an  express  warranty 
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is  some  disposition  to  *  confine  this  rule  to  cases  where  *  583 
the  buyer  either  could  not,  or  did  not,  examine  into  the 
character  and  condition  of  the  goods  himself ;  thus  it  has  been 
held,  that  a  sale  with  a  bill  of  parcels  implies  no  warranty,  if 
the  buyer  actually  inspected  the  articles  for  himself,  (p)  i  But 
it  was  held  that  a  bill  of  sale  of  "  one  horse,  sound  and  kind" 
carried  a  warranty  of  soundness,  although  the  buyer  saw  the  horse 
before  the  sale  and  knew  that  he  was  lame,  and  the  seller,  when 
asked,  refused  to  give  a  warranty,  (p^)  A  renunciation  of  war- 
ranty by  the  buyer  does  not  bind  him  if  there  be  fraud  on  the 
part  of  the  seller.  {j)q) 

One  exception  to  the  rule  of  caveat  emptor  springs  from  the  rule 
itself.  For  a  requirement  that  the  purchaser  should  "  beware, " 
or  should  take  care  to  ascertain  for  himself  the  quality  of  the 
thing  he  buys,  becomes  utterly  unreasonable,  under  circumstances 
which  make  such  care  impossible.  If,  therefore,  the  seller  alone 
possesses  the  requisite  knowledge,  or  the  means  of  knowledge, 
and  offers  his  goods  for  sale  under  circumstances  which  compel 
the  purchaser  to  rely  upon  the  judgment  and  honesty  of  the  seller, 

that  she  was  sound.  Cramer  v.  Brad-  casks  as  "  blue  vitriol,  sound  and  in 
shaw,  10  Johns.  484.  But  a  bill  of  sale  of  good  order,"  is  no  warranty  that  the 
a  horse  as  follows :  "  T.  W.  bought  of  E.  vitriol  is  unmixed  sulphate  of  copper, 
R.  one  bay  horse,  five  years  old,  last  July,  and  there  being  proof  that  the  term 
considered  sound,"  signed  by  the  vendor,  "blue  vitriol"  was  used  only  as  a  corn- 
creates  no  warranty  of  the  soundness  of  mercial  designation,  the  question  of  war- 
the  horse.  Wason  v.  Rowe,  16  Vt.  525.  ranty  was  left  to  the  jury  in  Hawkins  v. 
See  also  Towell  v.  Gatewood,  2  Scam.  22  ;  Pemberton,  6  Hob.  42.  In  some  early 
Baird  v.  Matthews,  6  Dana,  129.  So  in  cases  iu  America,  it  was  held,  that  the 
Winsor  v  Lombard,  18  Pick.  57,  the  bill  description  given  to  property  m  adver- 
of  sale  described  the  article  as  so  mauy  tisements,  bills  of  sale  sold  notes,  &c., 
"  barrels  No  1  mackerel,  and  so  raanv  bar-  did  not  enter  into  the  contract,  and 
lels  No  2  mackerel."  The  mackerel  sold  therefore  being  but  matters  of  descrip- 
were  in'  fact  branded  by  the  inspector  as  tion,  created  no  warranty.  Such  are  the 
No  1  and  No  2  It  was  held,  that  there  cases  of  beixas  v.  Woods,  2  Games,  48 
was  no  impl^d  warranty  that  they  were  Barrett  v.  Hall,  1  Aik,  269 ;  Swett  ,-.  Col- 
7rTe  f«m  ™s  a  the  time  of  sale,  although  gate,  20  Johns.  196,  and  some  others  ;  hut 
tw4  proved  that  mackerel  affected  by  we  think  the  more  modern  ca^esha^^de. 
rust  are  not  considered  No.  1  and  No.  2.  cided  that  a  rule  of  law,  in  itself  sound. 
But  the  eenera"  doctrine  of  this  note  was  was  in  those  instances  erroneously  applied 
fxlesslfrroguted  by  Shaw.  C.  J.,  who  See  Henshaw  v.  Robins  9  Met.  8.3,  and 
sS  "  The  rX  beiul  that  upon  a  sale  2  Kent,  Com.  489  bee  also  the  valuable 
of  eoods  by  a  written  memorandum  or  notes   to   Chandelor   "■   Lopus    1    Smith 

description   be    more   o^Jj'^^.J'^^^^^    "^Tn;)  Brown  Ib^cI^  242. 

^f^hTgood^  .sX'Tsfw  &^  \S  Berans..Fafren,  .8La.Ann.232. 

1  Where  there  is  no  opportunity  to  inspect  the  commodity,  as  in  the  case  of  canned 
38  Vt.l32;  Best  ..  ilint,  58  Vt.  543  ;  Merriam  ..  Field,  39  Wis.  578.  ^^^ 


*  584  THE  LAW  OP  CONTRACTS.  [BOOK  in. 

without  any  examination  on  his  own  part  as  to  the  quality  of  the 
thing  offered,  it  has  been  held,  that  the  rule  of  caveat  emptor 
does  not  apply,  because  it  cannot  apply,  and  that  the  seller  war- 
rants that  the  goods  he  offers  for  sale  are,  in  respect  to  their 
qualities,  what  the  purchaser  may  fairly  understand  them  to  be ; 
in  other  words,  that  they  are  of  merchantable  value,  and  proper 
subjects  of  trade,  {q) 

*  584        *  It  might  seem  that  the  reason  of  this  rule  should  apply 

to  all  cases  where  an  article  is  sold  of  which  the  value  is 
materially  affected  by  some  defect  which  the  buyer  cannot  know 
or  discover.  But  it  is  not  yet  conceded  that  in  all  such  cases 
there  is  an  implied  warranty.  The  implication  does  not  appear 
to  extend  to  cases  where  an  examination  would  be  fruitless,  but 
only  to  those  in  which  there  can  be  no  examination.  It  is  true, 
that  in  the  fluctuation  which  has  marked  the  course  of  adjudi- 
cation on  the  subject  of  warranty  with  sale,  there  is  a  series  of 
cases  in  which,  for  a  considerable  time,  a  principle  seemed  to  be 
acquiring  favor,  which  was  almost  equivalent  to  a  rule  that  every 
sale  carried  with  it  an  implied  warranty  of  the  merchantable 
quality  of  the  goods  sold,  i     Of  course  such  a  rule  would  in  fact 

((/)  Hanks  ».  MeKee,  2  Lit.  227  Gar-  the  storehouse  of  the  vendor,  situate  in 
diner  v.  Gray,  4  Camp.  144,  is  tlie  leading  the  place  where  both  vendor  and  vendee 
case  upon  this  point  In  that  case  Lord  resided,  notwithstanding  that  the  ven- 
Ellenborough,  speaking  to  this  poiut,  says :  dor  had  no  better  opportunity  than  the 
"  I  am  of  opinion  that  under  such  cir-  vendee  for  the  inspection  of  the  article, 
cumstances  the  purchaser  has  a  right  to  The  case  of  Hyatt  v.  Boyle,  5  G  &  J. 
expect  a  salable  article  answering  the  110,  also  holds,  that  the  rule  of  caveat 
description  in  the  contract.  Without  any  emptor  does  not  apply,  if  the  buyer  has 
particular  warranty  tills  is  an  implied  no  opportunity  to  inspect  the  goods,  and 
term  in  every  such  contract.  Where  in  such  case  the  seller  impliedly  war- 
there  is  no  opportunity  to  inspect  the  rants  them  to  be  merchantable.  See  a 
commodity,  the  maxim  of  caveat  emptor  strong  case  to  this  effect  in  Merriam  v, 
does  not  a|iply.  He  cannot  without  a  Field,  24  AVis.  640.  But  the  mere  fact 
warranty  insist  that  it  sliall  be  of  any  that  the  examination  is  attended  with  in- 
partii'ulur  quality  or  fiueness,  but  the  convenience  to  the  purchaser  is  not  suffi- 
intention  of  both  parties  must  be  taken  cient  to  dispense  with  the  rule.  It  must 
to  be,  that  it  shall  be  salable  in  the  mar-  be  morally  impracticable.  See,  on  the 
ket  under  the  denomination  mentioned  in  point  that  an  opportunity  which  the 
the  contract  between  them.  The  pur-  luiyer  has  to  inspect  the  thing  sold  pre- 
chaser  cannot  be  suppo,5ed  to  buy  goods  vents  an  ini]died  warranty,  Taymon  v. 
to  place  them  on  a  dunghill."  This  case  Mitchell,  1  Md.  Ch.  496,  and  Carley  v. 
js  coLiKrmed  by  VVieler  v.  Schilizzi,  17  C.  Wilkius,  6  Barb.  557.  And  see  also,  as 
B.  619.  See  also  the  case  of  fiallagher  qualifying  this  rule,  Foster  v.  Swasey,  2 
V  Waring,  9  Wend.  20,  where  the  court  Wood.  &  M.  217,  and  Taylor  v.  Fleet,  1 
were  inclined  to  extend  the  rule  to  the  Barb.  471. 
case  of  a  sale  of  cotton  in  bales,  lying  in 

'  Where  the  seller  undertakes  to  supply  goods  to  be  manufactured  by  liim,  or 
goods  which  for  any  reason  tlie  bayer  has  no  opportunity  to  examine,  a  warranty  is 
implied  that  the  goods  shall  be  merchantable.  Jones  v.  Just,  L.  R.  3  Q.  B.  197 ;  Weed 
V.  Uyer,  5.3  Ark.  155;  Blackwood  v.  Cutting  Packing  Co.,  76  Cal  212;  Wilcox  v.  Hall, 
53  Ga.  635;  Mann  v.  Everston,  32  Ind.  355;  Weiger  v.  Gould,  86  111.  180;  Chicago, 
&c.  Co.  i,.  Tilton,  87  111.  547;  Murchie  v.  Cornell,  155   Mass.   60;  Grieb  v.  Cole,  60 
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annul  that  of  caveat  emptor.  But  of  late  the  courts  seem  to  be 
retracing  their  steps ;  and,  in  this  country  at  least,  we  consider 
the  ancient  rule  as  distinctly  established,  (r)  There  are  but  two 
of  our  States  in  which  it  is  an  acknowledged  rule  of  law  that  a 
sale  of  a  chattel  for  a  full  price  carries  with  it  an  implied  war- 
ranty. And  in  one  of  these  the  civil  law,  of  which  this  is  a 
principle,  prevails,  (s) 

This  distinction  has  been  asserted.  If  the  contract  be  exe- 
cuted, the  buyer  must  take  the  thing  sold  with  all  its  defects,  if 
there  be  neither  warranty  nor  fraud ;  but  an  executory  contract 
to  sell  carries  an  obligation  that  the  thing  sold  shall  be  merchant- 
able, {ss)  ^     The  reasons  for  this  distinction  are  not  quite  clear. 

If  one  contracts  to  manufacture  for  a  buyer  an  article  of  a 
certain  quality,  and  when  the  article  is  delivered  it  is  so  deficient 
as  to  justify  a  refusal  to  accept,  it   is  held  that  the  buyer  may 

(r)  The  weight  of  authority  decidedly  sales  of  personal  property,  if  the  buyer  is 

determines  that  a  sale  for  a  sound  price  informed  fully  of  all  the  circumstances, 

implies  no   warranty  of  quality,  or  that  and  has  a  fair  opportunity  of  informing 

the    article    is    merchantable.      Dean   v.  himself,  he   is  bound  by  his  contract,  al- 

Mason,  4  Conn.  428,  is  an  able  case  on  though  it  be  a  losing  one.     Whitefield  v. 

this  subject;  Holden  v.  Dakin,  4  Johns.  -McLeod,  2  Bay,  380.     And  see  Carnochan 

421  ;  Snell  v.  Moses,   1   id.   96;  Johnston  v.  Gould,  1  Ba"iley,  179;  Rose  v.  Beatie,  2 

i>  Cope,  3  Har.  &  J   89  ;  Cozzins  v.  Whit-  Nott  &  McC.  538.     And  if  the  parties  ex- 

aker,  3  Stew.  &  P.  322  ;  La  Neuville  t'.  pressly  agree  that  the  buyer  shall  take  the 

Nourse,  3  Camp.  351  ;  West  f.  Cunning-  property  at  his  own  risk,  the  vendor  is  not 

ham,  9   Port.    (Ala.)    104;   Wetherill   v.  answerable  for  its  soundness.     Thompson 

Neilson,  20  Penu.  St.  448.  v-  Lindsay,  3  Brevard,  305.     And  a  sound 

(s)  South  Carolina  and  Louisiana  are  price  doe.s  not  imply  a  ua/uc  of  the  property 

the  only  States  in  which  it  is  held  that  equal  to  the  price,  but  only  that  tliere  is 

the  sale  of  a  cAaHe/ for  a  sound  price  ere-  no  unsoundness.     And  such  unsoundness 

ates  a  warranty  against  all  faults  known  must  materially  affect  the  article.     Smith 

or   unknown  to  the    seller.      Tirarod    v.  v     Rice,   1    Bailey,  648.     In  Presbury  v. 

Shoolbred,   1   Bay,  324;  Dewees   v.  Mor  Morris,  18  Mo.  165,  it  is  AeW,  that  the  sale 

gan,  1   Mart.  (La.)  1  ;  State  v.  Gaillard,  of  a  land-warrant  carries  with  it  an  im- 

2  Bay,  19;   Barnard  v.  Yates,  1  Nott  &  plied   warranty   of   its   validity,  and  the 

McC'  142 ;  Missroon  v.  Waldo,  2  id    76  ,  Court  of  Claims  holds  that  a  sale  of  gov 

Bulwinkle'  v.  Cramer,  27  S.  C.  376 ;  Me-  ernmeut  goods  captured  in  war,  carries  a 

lanvon  v.  Robichaux,  17  La.  97.     But  this  warranty  of  title  to  the  purchaser.    Post 

does  not  extend  to  sales  of  real  estate,  v.  U.  S.  19  Law  Rep.  12. 
Rupart  V.  Dunn,  1  Rich.  L.  101.    And  in         {ss)  McClung  v.  Kelley,  21  Iowa,  508. 

Mich.  397  ;  Hoe  v.  Sanborn,  21  N.  Y.  552 ;  Gaylord  Mfg.  Co.  v.  AUen,  53  N.  Y.  515, 
518  •  Lewis  v.  Rountree,  78  N.  C.  323 ;  Holloway  v.  Jacoby,  120  Pa.  583  ;  Gerst  w.  Jones, 
32  Gratt.  518;  Harris  v.  Waite,  51  Vt.  480;  Best  v.  Flint,  58  Vt.  543 ;  Hood  v.  Bloch, 
09  W  Va  244  i  Morehouse  v.  Comstock,  42  Wis.  626.  But  see  Englehardt  v.  Clan- 
ton  83  Ala  336.  Where,  however,  an  express  warranty  is  made,  it  excludes  the 
implication  of  an  implied  warranty  that  the  goods  sold  were  merchantable  or  fit  for 
their  intended  use.  De  Witt  v.  Berry,  1 34  U..  S,  306  ;  Johnson  v.  Latimer,  71  Ga.  470 ; 
Shepherd  v  Gilroy,  46  la.  193;  McGraw  v.  Fletcher,  35  Mich.  104;  Cosgrove  v.  Ben- 
nett 32  Minn.  371 ;  Internat.  Pavement  Co.  v.  Smith,  1 7  Mo.  App.  264. 

1' In  the  case  of  an  executory  sale,  "when  defects  in  the  goods  are  patent  and 
obvious  to  the  senses,  when  the  purchaser  has  full  opportunity  for  examination,  and 
knows  of  such  defects,  he  must,  either  when  he  receives  the  goods  or  withm  what, 
under  the  circumstances,  is  a  reasonable  time  thereafter,  notify  the  seller  that  the 
eoods  are  not  accepted  as  fulfilling  the  warranty ;  otherwise,  the  defects  wiU  be 
deemed  waived."    Locke  v.  Williamson,  40  Wis.  377  —  K. 
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tender  the  article  to  the  seller,  and  if  he  refuses  to  receive  it,  may 
sell  it  for  the  best  price  he  can  obtain  without  giving  notice  to 
the  seller  of  the  time  and  place,  (st)  And  the  rule  requiring 
that  the  deficient  article  must  be  returned  when  the  deficiency  is 
discovered,  has  no  application  where  the  deficiency  was  discovered 
only  by  the  destruction  of  the  article  in  using  it ;  as  in  a  case  of 

guano  sold  and  found  to  be  worthless,  (su) 
*  585        *  If  goods  are  sold  by  sample,  there  can  be  no  examina- 
tion of  the  goods,  but  there  may  be  of  the  sample.     There 
is,  therefore,  in  this  country,  an  implied  warranty  that  the  goods 
correspond   to  the  sample,  (t) '     A  recent  English  case  seems  to 


(st)  Messraore  u.  N.  Y.  Shot  Co.,  40 
N.  Y.  422.     Smith  v.  Love,  64  N.  C.  439. 

{su)  Smith  V.  Love,  64  N.  C.  439. 

(()  Bradford  v.  Manley,  13  Mass.  139, 
is  a  leading  case  in  America  upon  this 
point.  Oneida  Manuf.  Society  v.  Law- 
rence, 4  Cuwen,  440 ,  Andrews  v.  Knee- 
land,  6  id.  3.'54 ;  Gallagher  v.  Waring,  9 
Wend.  20;  Beebee  v.  Robert,  12  id.  413  ; 
Boorman  v.  Jenitins,  12  id.  466;  Moses  y. 
Mead,  1  Denio,  386;  Brower  v.  Lewis,  19 
Barb.  574 ,  Beirne  v.  Dord,  1  Seld.  95  ; 
Hargous  o.  Stone,  id.  73 ;  Borrelcins  «. 
Bevan,  3  Rawle,  37  ;  Rose  v.  Beatie,  2 
Nott  &  JIcC.  538 ;  Barnard  v.  Kellogg,  10 
Wall.  383  ;  Hughes  v  Bray,  60  Cal.  284  ; 
Merriman  o.  Chapman,  32  Conn.  146; 
Webster  v.  Granger,  78  111.  230;  Home 
Lightning  Rod  Co.  v.  Neff,  60  la.  138; 
Gill  y.  Kaufman,  19  Md.  157;  Schnitzer 
«.  Oriental  Print  Worlds,  114  Mass.  123; 
Graff  V.  Foster,  67  Mo.  512;  Boothby  v. 
Plaisted,  51  N.  H.  436;  Osborn  v.  Gantz, 
60  N.  Y.  540;  West  Republic  Mining  Co. 
V.  Jones,  108  Pa.  55;  Proctor  v.  Spratley, 
78  Va.  254  ;  Dayton  v.  Hooglund,  39  Ohio 
St,  671.  Beirne  v.  Dord,  2  Sandf.  89,  is  an 
excellent  case  upon  this  point.  It  is  there 
held,  that  in  order  to  constitute  a  sale  by 
sample,  it  must  appear  that  the  parties 
contracted  solely  in  reference  to  the  sam- 
ple, or  article  exhibited,  and  that  both 
mutually  understood  they  were  dealing 
witli  the  sample,  and  with  an  understand- 
ing that  the  bulk  was  like  it.  And  in  the 
same  case  upon  appeal,  I  Seld.  95,  and  in 
Hargous  v.  Stone,  1  id.  73,  it  is  decided, 
that  the  mere  exhibition  of  a  sample  is 
not  sufficient  to  constitute  a  warranty  that 
the  bulk  of  the  goods  is  of  the  same 
quality  with  the  sample ;  that  such  exhibi- 
tion is  but  a  representation  that  the  sam- 


ple has  been  fairly  taken  from  the  bulk  of 
the  commodity  ;  and  that  for  the  produc- 
tion of  the  sample  to  have  the  effect  of  a 
strict  warranty,  it  must  be  shown  that 
the  parties  mutually  understood  that  there 
was  an  agreement  on  the  part  of  the  seller 
that  the  bulk  of  the  commodity  should 
correspond  with  the  sample.  —  An  oppor- 
tunity for  a  personal  examination  of  the 
bulk  is  a  strong  circumstance  against  con- 
sidering ^the  sale  to  have  been  made  by 
sample.  Hargous  v.  Stone,  1  Seld.  73 ; 
Beirne  v.  Dord,  1  id.  95.  See  also  War- 
ing 0.  Mason,  18  Wend.  434.  In  Williams 
V.  Spaftord,  8  Pick.  250,  a  leather  bag  of 
indigo  was  sold,  which  the  bill  of  sale 
described  as  "  one  seroon  of  indigo." 
There  was  a  small  triangular  hole  in  one 
side  of  the  seroon,  where  the  purchaser 
might  draw  out  a  specimen,  and  at  the 
sale  the  plaintiff  examined  the  article  in 
this  mode.  The  seroon  proved  to  be 
mainly  filled  with  other  substances  than 
indigo.  It  was  held,  a  sale  "  by  sample," 
and  that  there  was  a  warranty  that  the 
bulk  was  of  the  same  kind  and  quality 
with  the  sample.  In  Salisbury  u.  Stainer, 
19  Wend.  159,  several  ))ales  of  hemp  were 
sold.  The  purchaser  was  told  to  examine 
the  hemp  for  himself.  He  cut  open  one 
bale,  and  appeared  satisfied  with  the 
quality.  He  might  have  cut  open  every 
bale  had  he  chosen  to  do  so.  It  was 
proved  that  the  interior  of  the  bales  con- 
sisted of  tow.  and  of  a  quality  of  hemp 
very  much  inferior  to  that  on  the  out- 
sides  of  the  bales.  This  was  held,  not  to 
be  a  sale  by  sample,  and  that  there  was  no 
warranty  that  the  interior  should  corres- 
pond with  the  exterior  of  the  bales.  See 
Dickinson  ii.  Gay,  7  Allen,  29  ;  Gnnther  v. 
Atwell,  19  Ind.  157 


1  But  the  sale  must  be  solely  by  sample.  Day  v.  Raguet,  14  Minn  273.  In  Penn- 
sylvania, a  sale  by  sample  is  not  a  warranty,  but  a  guaranty  simply  that  the  goods  are 
like  in  kmd  and  merchantable.    Boyd  v.  Wilson,  83  Pa.  3"l9;  Selser  o.  Roberts,  105 
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hold,  that  if  the  goods  do  not  correspond  to  the  sample,  the  ven- 
dee can  recover  only  by  showing  some  knowledge  on  the  part  of 
the  vendor  of  this  want  of  correspondence,  (m)  We  doubt  this, 
because  we  hold  that  such  a  sale  implies  warranty.  If  they  do 
correspond,  and  the  sample  itself  has  a  defect,  even  if  this  defect 
be  unknown,  and  not  discoverable  by  examination,  there  is  no 
implied  warranty  against  this  defect,  and  the  seller  is  not  respon- 
sible, (v)  1  If  there  be  an  express  warranty,  an  examination 
*  of  samples  is  no  waiver  of  the  warranty ;  nor  is  any  in-  *  586 
quiry  or  examination  into  the  character  or  quality  of  the 
things  sold;  for  a  man  has  a  right  to  protect  himself  by  such 
inquiry,  and  also  by  a  warranty,  (w)  2    But  if  the  purchaser  is  told 

(u)  Ormrod  v.  Huth,  14  M.  &  W.  651.  and  it  was  then  impossible  to  detect  it. 

(y)  Parkinson  o.  Lee,  2  East,  314,  is  a  It  was  held,  that  there  was  here  no  im- 

very   important   case   upon  this   subject,  plied  warranty  that  the  bulk  of  the  com- 

which  has  been  much  discussed,  and  some-  modity  was  merchantable  at  the  time  of 

tinies  doubted,  but  which,  when  properly  sale,  although  a  merchantable  price  was 

understood,  seems  to  be  well  supported  given.— In  Nichol  w.  Godts,  10  Exch  191 

by  principle  and  analogy.     It  was  a  sale  the  plaintiff  agreed  to  sell  to  the  defend- 

of  five  pockets  of  hops,  with  express  war-  ant  a  quantity  of  oil,  described  as  foreign 

ranty  that  the  bulk  answered  the  samples  refined  rape  oil,  but  warranted  only  equal 

by  which  they  were  sold.    The  sale  was  to    samples;    and    having    delivered    oil 

in  January,  1801 ;  at  that  time  the  samples  which   was    not  foreign   refined   oil,  but 

fairly  answered  to  the  commodity  in  bulk,  which  corresponded  with  the  samples,  it 

and  no  defect  was  at  that  time  perceptible  to  was  held,   that    the    defendant    was  not 

the  buyer.     In  July  following  every  pocket  bound   to   accept    the   same,   as   he   was 

was  found  to  have  become  unmerchant-  entitled  to  the  delivery  of  oil  answering 

able  and  spoiled  by  heating,  caused  prob-  to  the  description  of  foreign  refined  rape 

ably  by  the   hops  having   been  fraudu-  oil,  and  that  the  statement  in  the  con- 

lently  watered  by  the  grower,  or  some  tract  as  to  samples  related  only  to  the 

other  person,  before  they  were  purchased  quality  of  the  oil. 

by  the  defendant.    The  defendant  knew         (w)  Willings  v.  Consequa,  Pet.  C.  C. 

nothing  of  this  fact  at  the  time  of  sale,  301. 

Pa.  242.  As  to  a  sample  being  free  from  any  secret  defect  of  manufacture  not  dis- 
coverable on  inspection,  and  unknown  to  both  parties,  see  Heilbutt  v.  Hickson,  L.  R. 
7  C.  P.  438;  Drummond  v.  Van  Ingen,  12  App.  Cas.  284.  If  the  goods  sold  by  sam- 
ple are  delivered  and  accepted  by  the  buyer,  he  cannot  return  them.  Gaylord  Manuf. 
Co.  V.  Allen,  53  N.  Y.  515 ;  Couston  v.  Chapman,  L.  E.  2  Sc.  &  D.  App.  250.  If  the 
goods  are  sold  by  an  average  sample,  it  is  only  necessary  that  all  the  goods  sold  when 
mixed  together  be  equal  to  such  sample  Leonard  v.  Fowler,  44  N.  Y.  289 ;  Schnitzer 
V.  Oriental  Works,  114  Mass.  123.  Grimoldby  v.  Wells,  L.  R.  10  C.  P.  391,  held  that 
where  the  bulk  of  goods  sold  by  sample  are  found  by  the  purchaser  on  inspection  after 
delivery  not  to  be  equal  to  the  sample,  he  may  reject  the  goods  by  giving  notice  to 
the  vendor  that  he  would  not  accept  them,  and  that  they  are  at  vendor  s  risk,  and  need 
not  send  or  offer  to  send  them  back  or  place  them  in  neutral  custody.  —  K. 

1  Unless  he  is  the  manufacturer  or  grower.  Heilbutt  v.  Hickson,  L.  R.  7  C.  P. 
438  Drummond  v.  Van  Ingen,  12  App.  Cas.  284.  In  Pennsylvania  a  sale  by  sample 
implies  a  warranty  only  to  the  extent  that  the  goods  shall  correspond  to  the  sample 
in  kind,  and  be  merchantable  goods  of  that  kind ;  so  that,  if  the  sample  were  sound 
and  undamaged  and  the  goods  unsound  and  damaged,  no  action  could  be  maintained 
by  the  vendee  if  the  goods  were  merchantable  and  of  the  same  kind  as  the  sample, 
Selser  ».  Roberts,  105  Pa.  242. 

2  In  the  case  of  a  sale  of  unspecified  goods  by  sample  or  description,  there  can  be 
no  doubt  that  the  buyer  may  refuse  to  take  the  goods  when  offered  unless  they  corre- 
spond to  the  sample  or  description.  Bowes  v.  Shand,  2  App.  Cas.  455  ;  Re  Arbitra- 
tion between  Green  and  Balfour,  63  L.  T.  Rep.  97 ;  Fogel  v,  Brubaker,  122  Pa.  7  ,  and 
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that  the  sale  must  be  on  examination  of  the  goods,  there  is  no 
warranty,  although  he  chooses  to  make  no  examination,  and 
trusts  to  the  samples,  (ww) 

Evidence  of  usage  has  been  refused,  when  offered  as  to  war- 
ranty by  sample,  (a;)  and  as  to  warranty  in  general ;  (y)  but  this 
cannot  be  a  universal  rule.  Indeed,  we  should  admit  it  only 
when  the  evidence  was  itself  objectionable,  or  the  usage  to  be 
proved  was  insufficient,  (z) 

If  a  thing  be  ordered  of  the  manufacturer  for  a  special  pur- 
pose, and  it  be  supplied  and  sold  for  that  purpose,  there  is  an 
implied  warranty  that  it  is  fit  for  that  purpose,  (a)  ^     This  prin- 

(»OT<>)  Kellogc   V,   Barnard,   6    Blatch.  Jones  v.  Bright,  5  Binp;  533,  is  the  lead- 

279,  and  Barnard  v.  Kellogg,  10  Wallace,  ing  English  case  ou  the  subject.     There 

383.  the  defendant  Wcis  a  marDifaclurer  and  ren- 

{x)  Beirne  r.  Dord,  1  Seld.  95.  dor  of  copper.     The  plaintiff  applied  to 

((/)   Wetherill  u.  Neilson,  2U  Fenu.  St.  him  "for  copper  for  sheathing  a  vessel" 

448  The  defendant  .saidi   "I  will  supply  you 

(z)  Carter  v.  Crick,  4    H.  &  N.  412;  well."     From  the  defendant's  warehouse 

Atwater  i>.  Clancy,  107  Mass  369 ;  Jones  the  plaintiff's   agent   then   selected   such 

V.  Waiison,  3  Baxter,   211;   Graff  ■'.  Fos-  copper    as    was    wanted,   and   applied  it 

ter,  67  Mo.  512.     Re  arbitration  between  to  the  plaintiff's  vessel.     It  proved  to  be 

Green  r   Balfour,  63  L.  T.  Rep  97.  very  defective,  and  lasted  only  about  four 

(a)  Beals    v,   Olmstead,    24    Vt.    114;  months,  m  place  of  four  years,  the  usual 

eases  infra.  Indeed  many  cases  hold  that  in  such  case  the  buyer  must  reject  the 
goods  when  opportunity  for  inspection  is  fir.st  had,  and  that  failing  to  do  this  he  has 
no  right  of  action  for  damages.  .Mackey  u.  Swartz,  60  la.  710;  Haase  !•.  Nonne- 
macher,  21  Minn.  486;  Thompson  o.  Libby.  35  Minn  443;  Reed  v.  Randall,  29  N.  Y. 
358,  368  1  McCormick  v.  Sarson,  45  N.  Y.  265 ;  Dutchess  Co.  v.  Harding,  49  N.  Y.  321 ; 
Coplay  Iron  Co.  v  Pope,  108  N.  Y.  232  ;  Studer  >•  Blei.stem,  115  N.  Y.  316  ,  Meagley 
V  Hoyt,  125  N.  Y.  771 ,  Gilsoii  v.  Bingham,  43  Vt  410;  Barton  r.  Kane,  17  Wis.  37. 
If  the.se  decisions  are  sound  it  would  seem  accurate  to  say  that  an  executory  sale  by 
sample  or  description  is  subject  to  an  implied  condition  rather  thun  that  it  is  accom- 
panied by  an  implied  wnrraiity.  It  seems  admitted,  however,  where,  as  in  the  case  of 
drugs,  an  examination  of  the  goods  may  involve  their  destruction,  that  an  action  lies 
for  breach  of  warranty  if  they  prove  inferior,  though  not  rejected.  It  was  so  held  in 
regard  to  drugs  in  Jones  '•.  George,  61  Tex.  345.  In  regard  to  seed^  in  Shaw  r  Smith, 
45  Kan.  334;  White  v.  Miller,  71  N.  Y.  118;  conf.  Shi'sler  v  Baxter,  109  Pa.  44.3,  So 
in  regard  to  railway  frogs  wlucb  liroke  from  latent  defects.  Gurnev  r.  Atlantic  Ry.  Co. 
58  N.  Y.  358.  And  certaiiilv  if  it  is  so  intended  there  may  be  in  any  executory  sale  a 
true  warranty  which  may  be  sued  on  if  broken,  though  after  inspection  tlie  goods  have 
not  been  rejected.  Day  c.  Pool,  52  N,  Y,  416 ;  Briggs  v.  Hilton,  99  X.  Y  517  Kent  " 
Friedman,  101  N.  Y,  616;  Zaiiriskie  v.  Central  Vt.  R.  R.  Co.,  131  N^.  Y  72;  Dayton 
V.  Hooglund,  39  Ohio  St.  671.  .\iid  according  to  the  better  view  a  contract  to  sell 
goods  like  a  certain  sample  or  of  a  certain  de.scription  implies  not  merely  a  condition, 
but  also  a  promise  that  they  shall  correspond  to  the  sample  or  deserijition,  and  this 
promise  may  be  enforced  though  the  goods  are  retained  after  inspei-tion.  Weed  w. 
Dyer  53  Ark  155  ;  Forcheimer  v.  Stewart,  65  la.  593  ;  Morse  v  Moore,  83  Me.  473  ; 
Gould  y.  Stem,  149  M;iss.  570;  Holloway  r.  Jacobv,  120  Pa  5S,T  ,  Wolcott  "  Mount, 
36  N.  J  L.  262,  266 ;  Eastern  Ice  Co.  v  King,  86  Va  97.  See  also  R  B  Gage  Mfg. 
Co.  V.  Woodward,  23  At.  Rep.  16  (R.  I.)  If  the  bargain  relates  to  specific  goods, 
there  will  ordinarily  be  an  executed  sale  at  once,  and  the  buyer's  remedy  is  by 
action  for  damages.  Hey  worth  ;.  Hutchinson,  L.  R  2  Q  B  447;  Underwood  v. 
Wolf,  131  111  425;  Conf.  Azemar  v.  Cassella,  L.  R  2  C.  P  431,  See  Wiley  u  Athol, 
150  Mass.  426,  434.     Alsop*5S2,  n    (o)  anie 

1  Jones   (•    Padgett,  24  Q.  B,   D.  650 ,  Pacific  Guano  Co.  v    Mullen,  66  Ala.  582 , 
Snow  V.  Schomacker  Co.,  69  Ala.  Ill ;  Curtis,  &c  Mfg.  Co.  v  Williams,  48  Ark  325; 
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ciple  *has  been  carried  very  far.     It  must,  however,  be 
limited  to  cases  where  a  thing  is  ordered  for  a  special  pur- 
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time  of  wear  of  good  sheathing;  the  jury 
found  that  the  decay  was  caused  by  some 
intrinsic  defect  in  the  quality  of  the  cop- 
per, but  that  there  was  no  satisfactory  evi- 
dence of  what  the  defect  was.  No  fraud 
was  imputed  to  the  defendant.  After 
full  argument  and  deliberation,  it  was 
held  by  the  whole  Court  of  Common  Pleas, 
■  that  there  was  an  implied  warranty  that 
the  article  was  fit  for  the  purpose  for 
which  it  was  sold.  See  also  Brenton  v. 
Davis,  8  Blackf.  317;  Rodgers  &  Co  v. 
Niles  &  Co  ,  U  Ohio  St.  48,  and  Bird  v. 
Mayer,  8  Wis.  362;  Fisk  v  Tank,  12  Wis. 
276,  Lainge  v.  Fidgeon,  6  Taunt.  108,  is 
also  an  important  case.  The  defendant 
was  a  saddle  manufacturer  He  sent  the 
plaintiff  a  sample  of  saddles  tbat  could 
be  made  for  a  certain  price.  The  plain- 
tiff then  gave  him  an  order  for  "goods 
for  North  America,  3  dozen  single  flap 
saddles,  24s  a  26s.  with  cruppers,"  &c 
The  saddles  delivered  were  inferior  in 
material  and  workmanship,  useless  and 
unmerchantable,  and  did  not  correspond  with 
the  sample  sent  The  court  held  the  whole 
transaction  to  amount  to  a  contract  that 
the  article  should  be  merchantable,  and 
the  plaintiff  had  judgment  Brown  r. 
Edington,  2  Man.  &  G.  279,  also  deserves 
attention  The  defendant  was  a  dealer 
in  ropes,  and  represented  himself  to  be  a 
manufacturer  of  the  article.  The  plain- 
tiff, a  wine  merchant,  applied  to  him  for 
a  crane  rope.  The  defendant's  foreman 
went  to  the  plaintiff's  premises  in  order 
to  ascertain  the  dimensions  and  kind  of 
rope  required.  He  examined  the  crane 
and  the  old  rope,  and  took  the  necessary 
admeasurements,  and  was  told  that  the 
new  rope  was  wanted  for  the  purpose  of 
raising  pipes  of  wine  out  of  the  cellar, 


and  letting  them  down  into  the  street; 
when  he  informed  the  plaintiff  that  a  rope 
must  be  made  on  purpose  The  defend 
ant  did  not  make  the  rope  himself,  but 
sent  the  order  to  his  manufacturer,  who 
employed  a  third  person  to  make  it.  It 
was  held,  that  as  between  the  parties  to 
the  sale,  the  defendant  was  to  be  consid- 
ered as  the  manufacturer,  and  that  there 
was  an  implied  warranty  that  the  rope 
was  a  fit  and  proper  one  for  the  purpose 
for  which  it  was  ordered.  Tmdal,  C.  J., 
said  "  It  appears  to  me  to  be  a  distinc- 
tion well  founded,  both  in  reason  and  on 
authority,  that  if  a  party  purchases  an 
article  upon  his  own  judgment,  he  cannot 
afterwards  hold  the  vendor  responsible, 
on  the  ground  that  the  article  turns  out 
to  be  unfit  for  the  purpose  for  which  it 
was  required ;  but  if  he  relies  upon  the 
judgment  of  the  seller,  and  informs  him 
of  the  use  to  which  the  article  is  to  be  ap- 
plied, it  seems  to  me  the  transaction  car- 
ries with  it  an  implied  warranty  that  the 
thing  furnished  shall  be  fit  and  proper  for 
the  purposes  for  which  it  was  designed." 
In  Shepherd  i-  Pybus,  3  Man.  &  (i  868, 
it  was  held,  that  in  a  sale  of  a  barge  by 
the  builder  there  was  an  implied  warranty 
that  it  was  reasonably  ,fit  for  use,  but  it 
was  left  undetermined  whether  there  was 
an  implied  warranty  that  the  barge  was 
fit  for  some  particular  purpose,  for  which 
the  builder  knew  it  was  designed  by  the 
purchaser.  See  also  Chambers  v.  Craw- 
ford, Addison,  150,  that  a  boat-builder, 
constructing  a  boat,  is  held  to  warrant  it 
BuflScient  for  ordinary  use.  —  In  OUivant 
V  Bayley,  5  Q.  B  288,  the  plaintiff  was 
the  patentee  and  manufacturer  of  a  patent 
machine  for  printing  in  two  colors  The 
defendant  saw  the  machine  on  the  plaintiff's 


?2^;  &n  J^Phe^r2Ve:d%|,^kg|^.V^^^ 
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Tisdale,  48  Vt  83  ;  Mason  v  Chappell,  15  trratt  572. 
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pose,  and  not  applied  to  those  where  a  special  thing  is  ordered, 
although  this  be  intended  for  a  special  purpose.  Tor  if 
*  588  the  thing  is  itself  *  specifically  selected  and  ordered,  there 
the  purchaser  takes  upon  himself  the  risk  of  its  effecting 
its  purpose.  Nor  can  he  rely  upon  statements  and  assertions 
made  by  the  maker  in  circulars  and  advertisements  concerning 
the  article,  as  a  warranty  that  it  will  do  what  is  stated,  (b)  But 
where  he  orders  a  thing  for  a  special  purpose,  or  to  do  a  specific 
work,  there  he  puts  this  risk  upon  the  person  who  is  to  supply 
the  thing,  (c)    If  the  thing  were  not  ordered  and  sold  for  a  special 


premises,  and  ordered  one,  the  plaintiff  un- 
dertaking by  a  written  memorandum  to 
make  him  "  a  two  color  printing  machine 
on  my  patent  principle."  In  an  action  for 
the  price,  the  defendant  excused  himself 
from  liability  on  the  ground  that  the  ma- 
chine had  been  found  useless  for  printing 
in  two  colors.  The  judge,  in  summing  up, 
told  the  jury  that,  if  the  machine  described 
was  a  known,  ascertained  article,  ordered 
by  the  defendant,  he  was  liable,  whether  it 
answered  his  purpose  or  not;  but  that  if  it 
was  not  a  known,  ascertained  article,  and 
the  defendant  had  merely  ordered,  and  the 
plaintiff  agreed  to  supply,  a  machine  for 
printing  two  colors,  the  defendant  was 
not  liable  unless  the  instrument  was  rea- 
sonably fit  for  the  purpose.  The  Court 
of  Queen's  Bench  held  tliis  to  be  a  proper 
direction ;  and  the  jury  having  found  for 
the  plaintiff  under  it,  they  refused  to  dis- 
turb the  verdict.  See  also  the  next  note. 
In  Barnett  v.  Stanton,  2  Ala.  195,  it  was 
determined,  that  if  manufactured  goods 
are  open  to  inspection,  and  are  actually 
examined  by  the  purchaser,  before  the 
sale,  there  is  no  implied  warranty  of  qual- 
ity, although  the  manufacturer  himself 
be  the  vendor.  See  Kirk  v.  Nice,  2  Watts, 
367,  that  a  manufacturer  even  does  not 
always  undertake  that  the  goods  made  are 
merchantable.  The  principle  of  the  text, 
and  the  distinction  between  a  sale  of  a 
manufactured  article  by  the  manufacturer 
himself,  and  of  an  ordinary  sale  of  a  chat- 
tel, as  to  implied  warranty,  is  recognized 
in  Misner  v.  Granger,  4  Oilman,  69  ;  and 
in  Leflore  c.  Justice,  1  Sm.  &  M.  381, 
where  It  is  said  that  every  person  who 
contracts  to  do  a  piece  of  work,  impliedly 
undertakes  to  apply  sufficient  skiU  and 
dexterity  to  its  performance  to  complete 
it  in  a  just  and  workmanlike  manner.  So 
in  Howard  u.  Hoey,  23  Wend.  351,  the 
distinction  between  manufactured  articles 
and  others  is  recognized.  See  also  Hart 
V.  Wright,  17  Wend.  267  ;  8.  c.  18  id.  449; 
Getty  V.  Rountree,  2  Chandl.  28  ;  Bull  i>. 
Robinson,  28   E.  L.  &  E.   586;    s.   o.    10 
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Exch.  342  ;  Brown  v.  Sayles,  1  Williams, 
227;  Dickson  v.  Jordan,  11  Ired  L.  166; 
Pease  v.  Sabin,  38  Vt.  432  ;  Bartlett  v 
Hoppock,  34  N.  Y.  118. 

(6)  Prideauxu.  Burnett,  1  C.  B.  (n  s.) 
613. 

(c)  Macfarlane  v.  Taylor,  L.  R.  1.  Sc 
&  D.  App.  245;  Thoms  v.  Dingley,  70 
Me.  100.  "If  a  man  says  to  another, 
'  Sell  me  a  horse  fit  to  carry  me,'  and  the 
other  sells  a  horse  which  he  knows  to  be 
unfit  to  ride,  he  may  be  liable  for  the  con- 
sequences ;  but  if  a  man  says,  '  .Sell  me 
that  gray  horse  to  ride,'  and  the  other 
sells  it,  knowing  that  the  former  will  not 
be  able  to  ride  it,  that  would  not  make  him 
liable."  Mniile,  J.,  in  Keates  u.  Cadogan, 
2  E.  L.  &  E.  320  ;  s.  c.  10  C.  B.  591.  See 
also  Chanter  v.  Hopkins,  4  M.  &  W.  399, 
which  fully  establishes  the  distinction 
taken  in  the  text,  and  is  a  leading  case 
on  the  subject.  There  the  defendant  sent 
to  the  plaintiff,  the  patentee  of  an  inven- 
tion known  as  *'  Chanter's  smoke-consum- 
ing furnace,"  the  following  written  order; 
"  bend  me  your  patent  hopper  and  ap- 
paratus, to  At  up  my  brewing  copper  with 
your  smoke-consuming  furnace.  Patent 
right  £,\h  15.1.,  iron  work  not  to  exceed 
£5  5.'i. ;  engineer's  time  fixing,  7,?.  6rf.  per 
day."  The  plaintiff  accordingly  put  up 
on  the  defendant's  premises  one  of  his 
patent  furnaces,  but  it  wa,s  found  not  to 
be  of  any  use  for  the  purposes  of  brewery, 
and  was  returned  to  the  plaintiff.  It  was 
held  (no  fraud  being  imputed  to  the  plain- 
tiff), that  there  was  not  an  implied  war- 
ranty on  his  part  that  the  furnace  supplied 
should  be  fit  for  the  purposes  of  brewery ; 
but  that,  the  defendant  having  defined  by 
the  order  the  particular  machine  to  be 
supplied,  the  plaintiff  performed  his  part 
of  the  contract  by  supplying  that  machine, 
and  was  entitled  to  recover  the  whole  £15 
15s.,  the  price  of  the  patent  right.  See 
al.so  Prideaux  v.  Burnett,  1  C.  B.  (n.  s.) 
613.  Bluett  V.  Osborne,  1  Stark.  384, 
supports  this  distinction.  In  that  case  the 
plaintiff   sold   the  defendant  a   bowsprit. 
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purpose,  evidence  is  inadmissible  to  show  that  the  buyer  in  fact 
bought  it  intending  to  apply  it  to  a  special  purpose,  and  found  it 
unfit,  {cc) 

In  all  sales  of  provisions  for  immediate  domestic  use,  there  is 
an  implied  warranty  that  they  are  wholesome  and  fit  for  use. 
But  this  warranty  extends  no  farther,  and  does  not  cover  a  sale  of 
provisions  for  any  other  than  immediate  consumption,  {cd)  i 

*  But  whatever  may  be  the  law  as  to  an  implied  war-  *  589 
ranty  that  personal  property  bought  and  sold,  or  ordered 
and  manufactured  for  a  particular  purpose,  shall  be  reasonably  fit 
for  such  a  purpose,  —  no  such  rule  applies  to  real  estate.  It 
seems,  indeed,  to  be  quite  well  settled,  that  in  a  lease  or  purchase 
of  a  house  and  land,  there  is  no  implied  warranty  that  it  shall  be 
reasonably  fit  for  habitation,  occupation,  or  cultivation ;  still  less 
that  it  shall  be  fit  for  the  purpose  for  which  it  was  taken,  {d)  ^ 

It  appeared  at  the  time  to  be,  in  every  re-  dead  pig  for  consumption,  and  left  it 
spect,  good  and  perfect.  The  defendant  hanging  up,  intending  to  return  after 
had  ample  opportunity  to  inspect  it.  Soon  completing  other  business  and  take  it 
after  the  bowsprit  was  cut  up  and  found  away.  In  his  absence,  C,  a  farmer,  see- 
to  be  rotten.  The  defendant  resisted  pay-  ing  it  and  wishing  to  buy,  was  referred 
ment,  on  the  ground  that  there  was  an  to  A  as  the  owner,  and  subsequently,  on 
implied  warranty  by  the  vendor  that  the  the  same  day,  bought  it  of  A,  the  original 
article  should  be  made  of  good  and  suffi-  buyer,  without  any  warranty.  It  did  not 
cient  materials.  No  fraud  was  attributed  appear  that  any  secret  defect  in  it  was 
to  the  vendor.  The  defence  was  not  sus-  known  to  any  of  the  parties.  It  turned 
tained,  and  the  plaintiff  had  a  verdict  for  out  to  he  unsound,  and  unfit  for  human 
the  whole  price.  Here  there  was  a  sale  consumption.  It  was  held,  that  no  war- 
of  a  specific  chattel, —  intended,  it  is  true,  ranty  of  soundness  was  implied  by  law 
for  a  particular  purpose  by  the  purchaser,  between  the  farmers  A  and  C.  But  see 
but  not  furnished  or  made  for  that  pur-  Divine  v.  McCorraick,  50  Barb.  116.  See 
pose  by  the  vendor.  See  also  Gray  u.  also  Van  Branklin  v.  Fonda,  12  Johns. 
Cox,  4  B.  &  C.  108  ;  Dickson  v.  Jordan,  468 ;  Emerson  v.  Brigham,  10  Mass.  197  ; 
11  Ired.  L.  166;  Burns  v.  Fletcher,  2  Cart.  Hart  v.  Wright,  17  Wend.  267 ;  s.  c.  18 
(Ind.)  372.  id.  449 ;  Winsor  v.  Lombard,  18  Pick.  57  ; 

(cc)  Bartlett  v.  Hoppock,  34  N.  Y.  Humphreys  v.  Comline,  8  Blackf.  516; 
118.  Sinclair  v.  Hathaway,  57  Mich.  60;  More- 

(cd)  Moses  V.  Mead,  1  Denio,  378.  house  v.  Comstock,  42  Wis.  626  If  an 
And  it  seems  not  to  matter  that  they  are  innkeeper  agree  with  a  brewer  to  take  all 
•purchased  for  domestic  use,  unless  they  his  beer  of  him,  he  is  bound  to  furnish 
were  exposed  to  sale  for  that  purpose,  or  him  with  beer  of  a  wholesome  quality, 
the  seller  was  a  provision  dealer.  Burnby  Holcombe  v.  Hewson,  2  Camp.  391  ; 
V.  Bollett,  16  M.  &  W.  644.     In  this  case,  Cooper  v.  TwibiU,  3  Camp.  286. 

A,  a  farmer,  bought  in  the  public  market  (d)  Hart  v.  Windsor.  12  M.  &  W.  68  ; 

of  a  country  town,  from  B,  a  butcher  Sutton  n.  Temple,  12  M.  &  W.  52,  where 
keeping  a  stall  there,  the  carcass  of  a    the  subject  is  very   ably  examined  and 

1  As  in  sale  of  a  live  cow  by  a  farmer  to  retail  butchers,  there  is  no  implied  war- 
ranty that  she  is  fit  for  food,  although  he  knows  that  they  buy  her  for  the  purpose  of 
cutting  her  up  into  beef  for  immediate  domestic  use.  Howard  v.  Emerson,  110  Mass. 
320.  Ward  v.  Hobbs,  2  Q.  B  D.  331  ;  3  Q,  B.  D.  150.  See  also  Ryder  v.  Neitge,  21 
Minn.  70.  And  in  Giroux  v.  Stedman,  145  Mass.  439,  it  was  held  that  where  a  farmer, 
not  being  a  regular  dealer  in  provisions,  killed  a  hog  and  sold  it,  knowing  that  the 
purchaser  intended  to  eat  it,  there  was  no  implied  warranty  that  it  was  fit  for  food. 

•'  Smith  V.  Marrable,  11  M.  &  W.  5,  referred  to  above,  note  (rf),  has  been  approved 
and  followed  in  England,  and  it  may  be  now  regarded  as  settled  there  tbat  there  is  an 
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No  warranty  can  be  implied  from  circumstances,  if  there  be  an 
express  refusal  to  warrant,  («)     And  where  the  contract  of  sale  is 


discussed.  In  the  last  case,  A  hired  in 
writing  the  eatage  of  twenty-four  acres 
of  land  from  B  for  seven  months,  at  a 
rent  of  £40,  and  stocked  the  lands  with 
beasts,  several  of  which  died  a  few  days 
afterwards,  from  the  effect  of  a  poison- 
ous substance  which  had  been  acciden- 
tally spread  over  the  land  without  B's 
knowledge.  Held,  that  A  could  not 
abandon  the  land  for  breach  of  an  im- 
plied contract  in  B,  but  continued  liable 
for  the  whole  rent.  These  decisions  may 
be  in  conflict  with,  and  if  so,  doubtless 
overrule,  the  case  of  Smith  o.  Marrable, 
11  M.  &  W.  5,  where  it  was  held,  that  in 
a  lease  of  a  house  and  furniture,  for  a 
temporary  residence  at  a  watering  place, 
and  where  the  furniture  formed  the 
greater  part  of  the  consideration  of  the 
contract,  there  was  au  implied  warranty 
that  the  house  and  furniture  should  be 
fit  for  the  purpose  for  which  it  was 
hired;  and  Lord  Ablnger,  in  Sutton  v. 
Temple,  attempted  to  distinguish  the 
two  cases.  The  other  judges,  however, 
were  inclined  to  think,  both  in  Sutton  v. 
Temple  and  Hart  v.  Windsor,  that  Smith 
V.  Marrable  could  not  be  supported.  And 
the  same  may  be  said  of  Edwards  u. 
Etheringtou,  Ry.  &  M.  258  ;  ».  0.  7  Dow. 
&  R.  117;  Collins  o.  Barrow,  1  Mood.  & 
E.  112  ;  Salisbury  u.  Marshall,  4  G.  &  P. 
65.  The  doctrine  of  the  text  is  sus- 
tained also  in  two  cases  in  Massachu- 
setts.   Thus,    in    Dutton    o.    Gerrish,    9 


Gush.  89,  the  defendant  being  the  owner 
of  a  store,  in  April,  1849,  leased  the  same 
to  the  plaintiffs,  who  filled  it  with  dry 
goods.  In  June,  1849,  the  roof  and  walls 
of  the  store  fell  in,  and  buried  the  plain- 
tiffs' goods  in  the  ruins ;  and  to  recover 
the  price  of  these  goods  the  plaintiffs 
brought  their  action.  The  lease  of  the 
plaintiffs  contained  no  express  warranty 
that  the  building  was  fit  for  a  dry  goods 
warehouse,  or  for  any  other  purposes. 
The  plaintiffs  disclaimed  any  imputation 
of  fraud  or  misrepresentation  on  the  part 
of  the  defendant.  The  court  held  that, 
as  the  lease  contained  no  express  war- 
ranty, the  plaintiffs  could  not  recover, 
there  being  no  warranty  implied  in  law 
on  the  part  of  the  lessor  of  real  estate, 
that  it  is  fit  or  suitable  for  the  purposes 
for  which  it  is  leased  or  occupied  They 
also  held,  that  decisions  in  reference  to 
leases  of  furnished  lodgings,  and  to  war- 
ranties implied  upon  the  sale  of  goods, 
were  not  applicable  to  this  case  The 
same  doctrine  is  held  m  Foster  y  Peyser, 
9  Cush.  242,  See  also  the  learned  note 
to  this  last  case,  in  b  Law  Rep.  (n  s.) 
155,  where  the  authorities  on  this  point 
are  reviewed.  See  also  ante,  p.  *501, 
note  (/). 

(e)  Rodrigues  v  Habersham,  1  Spears, 
314.  See  also  Bywater  v  Richardson,  1 
A.  &  E.  508,  Atkins  «  Howe,  18  Pick. 
16. 


implied  warranty  or  condition  that  a  furnished  house  shall  be  tenantable  at  the  time  the 
tenancy  is  to  begin,  Wilson  v  Finch-Hatton,  2  Ex,  D  3,35. 

In  both  these  cases  the  lease  was  for  a  period  of  a  few  weeks  or  months  during  the 
fashionable  season  of  the  place  where  the  house  was  located,  though  the  language  of 
the  court  was  not  entirely  confined  to  such  a  case.  In  Ingalls  w.  Hobbs,  156  Mass  348, 
the  Supreme  Court  of  Massachusetts,  following  the  English  cases,  held  that,  "In  a  lease 
of  a  completely  furnished  dwelling  house  for  a  single  season,  at  a  summer  watering 
place,  there  is  an  implied  agreement  that  the  house  is  fit  for  habitation,  without  greater 
preparation  tlian  oue  hiring  it  for  a  short  time  might  be  reasonably  expected  to 
make  in  appropriating  it  to  the  use  for  which  it  was  designed."  In  Franklin  v.  Brown, 
118  N.  Y  110,  a  furnished  house  was,  when  leased,  unfit  for  habitation,  owing  to 
noxious  gases  (not  originating  in  the  house).  The  court  questioned  somewhat  the 
correctness  of  the  English  cases,  but  in  deciding  that  the  lessee  was  not  entitled  to 
relief  drew  two  distinctions  between  the  English  cases  and  the  case  at  bar:  "  1st,  It 
involves  a  lease  for  the  ordinary  period  of  one  year,  instead  of  a  few  weeks  or  months 
during  the  fashionable  season.  2d,  The  cause  of  complaint  did  not  originate  upon 
the  leased  premises,  was  not  under  the  control  of  the  lessor,  and  was  not  owing  to  his 
wrongful  act  or  default."  In  Edwards  v.  McLean,  122  N.  Y.  302,  it  was  held  that  the 
lessor  was  not  responsible  for  infection  arising  in  a  furnished  house  after  the  execu- 
tion of  a  lease  for  four  months,  though  before  the  beginning  of  the  term,  and  that 
there  was  no  defence  to  an  action  for  rent.  In  Fisher  v.  Lighthall,  4  Mackey,  82,  it 
was  held  broadly  that  in  the  letting  of  a  furnished  house  there  is  no  implied  contract 
or  condition  that  it  shall  be  habitable. 
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in  writing,  and  contains  no  warranty,  there  parol  evidence 
is  not  admissible  to  add  a  warranty.  (/)  And  if  there  *  be  *  590 
a  warranty  in  writing,  it  cannot  be  enlarged  or  varied  by 
parol  evideijce.  (g)  But  although  there  be  a  writing  between  the 
parties,  if  it  does  not  amount  to  a  contract  of  sale,  as  if  it  be  an 
ordinary  bill  of  sale,  merely  intended  as  a  receipt,  or  an  acknowl- 
edgment of  the  payment  of  the  price,  then  it  seems  that  parol 
evidence  is  admissible  to  show  the  actual  terms  of  the  sale,  and 
that  there  was  a  warranty,  (h) 

Ships  often  are,  and  any  property  may  be,  sold  "  with  all 
faults. "  This  is  an  emphatic  exclusion  of  all  warranty.  But  it 
gives  the  seller  no  right  to  commit  a  fraud,  nor  will  it  prevent 
the  sale  from  being  avoided  on  proof  of  fraud.  And  it  is  fraud 
if  the  seller  conceals  existing  faults,  and  draws  the  attention  of 
the  buyer  away  so  as  to  prevent  his  discovering  them,  or  places 
the  property  in  such  circumstances  that  discovery  is  impossible, 
or  made  very  difficult,  (i) 


( /')  This  was  distinctly  adjudged  in 
Van  Ostrand  v.  Keed,  1  Wend.  424.  It 
rests  upon  the  familiar  principle  that  the 
writing  is  supposed  to  contain  all  the  con- 
tract. Reed  v.  Wood,  9  Vt.  285 ;  Mum- 
ford  1).  McPherson,  1  Johns.  414 ,  Wilson 
V.  Marsh,  1  Johns.  503  ;  Lamb  v.  Crafts,  12 
Met.  353 ;  Dean  v.  Mason,  4  Conn  432  ; 
Randall  v.  Rhodes,  1  Curtis,  90.  Mast  v. 
Pearce,  58  la.  579. 

ig)  Kain  u.  Old,  2  B,  &  C.  634;  Pick- 
ering t>.  Dowson,  4  Taunt.  779  ;  Pender 
1)  Fobes,  1  Dev.  &  B.  250;  Smith  p.  Wil- 
liams, 1  Murphey,  426.  —  So  an  express 
warranty  will  not  be  extended  by  impli- 
cation from  other  parts  of  the  contract 
in  which  it  occurs.  Dickson  v.  Zizinia,  2 
E.  L.  &  E.  314  ;  s.  c.  10  C.  B.  602.  In 
this  case  the  declaration  stated  that  the 
defendants  sold  to  the  plaintiff  a  cargo 
of  corn  then  shipped  at  Orfano  on  board 
the  0.,  at  a  certain  price,  including 
freight  to  Cork,  Liverpool,  or  London  ; 
that  it  was  agreed  that  the  quality 
should  be  of  a  certain  average,  and  that 
the  corn  had  been  shipped  on  board 
in  good  and  merchantable  condition. 
Breach,  that  it  was  not  shipped  in  good 
and  merchantable  condition  for  the  per- 
formance of  the  said  voyage.  Helfl,  that 
it  was  a  misdirection  to  ask  the  jury 
whether  the  corn  was  good  and  mer- 
chantable for  a  foreign  voyage.  And 
Mau/e,J.,  said:  "It  would  be  most  mis- 
chievous to  superadd  a  tacit  condition 
relating  to  a  circumstance  provided  for 
by  the  express  words  of  the  parties.  If 
a   man  sold  a  horse  and  warranted  it 


sound,  and  the  vendor  knew  that  it  was 
intended  to  carry  a  lady,  and  the  horse 
was  sound,  but  was  not  fit  to  carry  a 
lady,  there  would  be  no  breach.  So, 
with  respect  to  any  other  warranty,  the 
maxim  to  be  applied  is,  '  expressum /acit 
cessare  taciturn.  Were  the  law  otherwise, 
it  would  very  much  infringe  on  the  lib- 
erty of  parties  making  contracts.  It 
would  in  such  case  be  necessary  to  ex- 
press that  it  is  not  intended  to  go  be- 
yond the  language  employed." 

(h)  Allen  i'.  Pink,  4  M.  &  W.  140; 
Herson  v.  Henderson,  1  Foster  (N.  H.), 
224:  Hogins  v.  Plympton,  11  Pick.  97; 
Bradford  v.  Manly,  13  Mass,  142.  So 
parol  proof  is  admissible  to  show  a 
usage  of  trade  as  to  the  mode  of  mak- 
ing sales,  the  written  memorandum  and 
bought  and  sold  notes  being  silent  upon 
the  subject.  Boorman  v.  Jenkins,  12 
Wend.  567  ;  and  to  prove  that  the  vendor 
informed  the  vendee  at  the  time  of  sale 
of  the  defect  complained  of.  Schuyler 
c^.  Russ,  2  Caines,  202. 

())  Bagleholef.  Walters,  3  Camp.  154, 
is  a  leading  case  on  this  subject.  It  was 
there  held,  that  if  a  ship  is  sold  "with 
all  faults,"  the  seller  is  not  liable  for 
latent  defects,  which  he  knew  of.  but  did 
not  disclose  at  the  time  of  sale,  unless  he 
used  some  artifice  to  covceal  them  from  the 
purchaser.  The  case  of  Mellish  v  Mot- 
ten  x,  Peake,  Cas.  115,  where  a  contrary 
rule  was  adopted  by  Lord  Kenyan,  was 
cited,  but  Lord  Ellenhorough  said :  "  I  can- 
not subscribe  to  the  doctrine  of  that 
case."     See  also    Pickering    v.    Dowson, 
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*591  *  There  has  been  much  question  as  to  what  is  a  breach 
of  the  warranty  of  soundness ;  and  what  are  the  rights  and 
remedies  of  a  party  who  bought  with  warranty,  which  warranty 
has  been  broken.  For  an  answer  to  the  first  question  we  will 
refer  to  the  definitions  and   illustrations  in  our  notes.  (J)  ^     On 


4  Taunt.  785;  Whitney  v.  Boardman,  118 
Mass.  242.  The  doctrine  of  the  text  was 
laid  down  by  Manxfield,  C.  J.,  in  Schneider 
V.  Heath,  3  Camp.  508.  A  ship  was  sold, 
"  to  be  taken  with  all  faults  "  Her  bottom 
was  worm-eaten,  and  her  keel  broken. 
When  the  ship  was  advertised  for  sale, 
■the  captain  took  her  from  the  ways 
and  kept  her  constantly  afloat,  so  that 
these  defects  were  completely  con- 
cealed by  the  water.  This  was  held 
to  be  a  fraud  upou  the  purchaser, 
and  the  sale  was  avoided.  A  similar 
principle  was  applied  in  Fletcher  v. 
Bowsher,  2  Stark  561,  where  a  vendor 
of  a  ship  represented  her  to  hare  been 
built  iu  1816,  when  she  had  in  fact  been 
launched  the  year  before.  She  was  sold 
"  with  all  faults,  as  they  now  are,  with- 
out any  allowance  for  antj  defect  whatso- 
ever." The  sale  was  held  void.  But 
in  all  these  cases  actual  fraud  in  the 
vendor  must  be  proved  in  order  to  ren- 
der him  liable.     See  Freeman   v.   Baker, 

5  B.  &  Ad.  797  ;  Early  i:  Garrett,  9  B.  & 
C.  928.  As  to  the  construction  of  con- 
tracts of  the  kind  mentioned  in  the  text, 
see  Freeman  v.  Baker,  supra ;  Shepherd 
V  Kain,  5  B,  &  Aid.  240  ;  Taylor  v.  Bul- 
len,  1  E.  L.  &  E.  472  ;  s.  c.  5  Exch.  779. 
And  see  ante,  p.  *  578. 

(j)  The  question  has  been  often  raised, 
what  13  soundness  or  unsoundness  in  a 
horse  or  other  animal,  sold  with  a  war- 
ranty of  soundness.  The  subject  was 
ably  examined  in  Kiddell  v.  Burnard,  9 
M.  &  W.  668.  Parke,  B.,  there  said: 
"  Tlie  rule  as  to  unsoundness  is,  that  if 
at  the  time  of  sale  the  animal  has  any  dis- 
ease, which  either  actually  does  diminish 
the  natural  usefulness  of  the  animal,  so  as 
to  make  him  less  capable  of  work  of  any 
description,  or  which,  in  its  ordinary  prog- 
ress, will  diminish  the  usefulness  of  the 
animal ;  or  if  he  has,  either  from  disease 
or  accident,  undergone  any  alteration  of 
structure,  that  either  actually  does  at  the 
time,  or  in  its  ordinary  effect  will  dimin- 
ish his  natural  usefulness,  such  animal  is 
unsound,"  See  also  Coates  v.  Stephens,  2 
Mo.  &  Rob.  157  ;  Elton  v.  Jordan,  1  Stark. 


127;  Elton  v.  Brogden,  4  Camp.  281.  So 
if  a  horse  has  at  the  time  of  sale  the  seeds 
of  disease,  which  in  its  ordinary  progress 
will  diminish  his  natural  usefulness,  this 
is  unsoundness.  Kiddell  v.  Burnard,  9  M. 
&  W.  668.  But  a  temporary  and  curable 
Injury,  although  existing  at  the  time  of 
sale,  //  it  does  not  injure  the  animal  for 
present  service,  is  not  an  unsoundness. 
Roberts  u.  Jenkins,  1  Foster  (N.  H.),  116. 
It  seems  to  be  immaterial  whether  the 
injury  be  permanent  or  temporary,  cur- 
able or  incurable,  if  it  render  the  animal 
less  fit  for  present  usefulness  and  con- 
venience. Roberts  v.  Jenkins,  supra ; 
Elton  V.  Brogden,  4  Camp.  281 ;  Elton 
V.  Jordan,  1  Stark.  127 ;  Kornegay  o. 
White,  10  Ala.  225.  But  see  Garment 
V,  Barrs,  2  Esp.  673.  Roaring  has  been 
held  to  be  an  unsoundness.  Onslow  v. 
Fames,  2  Stark.  81  ;  contra,  Basset  v. 
CoUis,  2  Camp.  523.  But  "crib-biting" 
has  been  held  not  to  be  an  unsoundness. 
Broennenburgh  v.  Haycock,  Holt,  630. 
If  not  an  unsoundness,  it  is  a  "  vice,"  and 
if  a  horse  is  warranted  free  from  vice,  it 
is  a  breach  of  the  warranty.  Paul  v. 
Hardwick,  Chitty  on  Cont.  403,  n.  (r). 
A  *'  bone  spavin "  is  an  unsoundness. 
Watson  !'.  Denton,  7  C.  &  P.  85.  A  nerved 
horse  is  unsound.     Best  v.  Osborne,  Ry. 

6  JM.  290.  But  a  defective  formatiou,  or 
badness  of  shape,  which  has  not  produced 
lameness  at  the  time  of  sale,  although  it 
may  render  the  horse  liable  to  become 
lame  at  some  future  time  {e.  g.  "  curby 
hocks  "),  is  not  an  unsoundness.  Brown 
<■  Elkington,  8  M.  &  W.  132.  See  also 
Dickinson  v.  FoUett,  1  Mood.  &  R.  299. 
The  "navicular  disease"  is  an  unsound- 
ness. Matthews  v.  Parker,  Oliphant,  Law 
of  Horses,  228.  So  of  "  thick  wind."  Al- 
kinson  r.  Horridge,  id.  229.  "  Ossification 
of  the  cartilages."  Simpson  v.  Potts,  id. 
224.  The  question  of  soundness  or  un- 
soundness is  particularly  for  the  jury ; 
and  the  court  will  not  set  aside  a  verdict 
on  account  of  a  preponderance  of  the 
testimony  the  other  way.   Lewis  o.  Peaks, 

7  Taunt.  153. 


'  Crib-biting  was  held  covered  by  a  warranty  against  vices,  in  Dean  v.  Morey,  33 
la.  120;  as  to  which,  however,  see  Walker  «.  Hoisington,  43  Vt.  608.  Corns  were 
held  a  breach  as  to  soundness,  in  Alexander  ;;.  Dutton,  58  N.  H.  282.  Nor  is  it  material 
that  a  disease  is  curable.  Thompson  v.  Bertrand,  23  Ark.  731.  See  also  Kenner  v. 
Harding,  85  111.  265. 
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the  second  point,  it  may  be  gathered  from  the  somewhat  conflict- 
ing authorities,  first,  that  the  buyer  may  bring  his  action  at  once, 
founding  it  upon  the  breach  of  warranty,  without  returning 
the  goods  ;  but  his  continued  possession  of  the  goods  *  and  *  592 
their  actual  value  would  be  considered  in  estimating  the 
damages.  (A:)  Secondly,  he  may  return  the  goods  forthwith, 
and  if  he  does  so  without  unreasonable  delay,  this  will  be  a  res- 
cission of  the  sale,  and  he  may  sue  for  the  price  if  he  has  paid 
it,  or  defend  against  an  action  for  the  price,  if  one  be  brought  by 
the  seller,  i  But  if  he  has  sold  a  part  before  his  discovery  of  the 
breach,  and  therefore  cannot  return  them,  he  may  still  rescind 
the  sale,  and  will  be  liable  for  the  market  value  of  what  he  does 
not  return.  (^)  And  if  the  vendor  refuses  to  receive  the  goods 
back,  when  tendered,  the  purchaser  may  sell  them;  and  if  he 
sells  them  for  what  they  are  reasonably  worth,  and  within  a  rea- 


(k)  Fielder  v.  Starkiu,  1  H.  Bl.  17,  is 
a  leading  case  upon  this  point.  A  neg- 
lect to  inform  the  vendor  of  the  dis- 
covered breach  of  the  warranty  for 
several  months  after  the  sale,  will  not 
bar  the  purchaser's  right  to  an  action 
for  breach  of  warranty.  Pateshall  v. 
Tranter,  3  A.  &  E.  103.  Rutteru.  Blake, 
2  Har.  &  J.  353,  is  a  strong  American 
case,  that  an  action  may  be  maintained 
for  breach  of  warranty  without  return- 
ing the  goods ;  but  it  was  here  held,  that 
the  purchaser  ought  to  give  the  vendor 
notice  where  the  goods  were  deposited. 
In  Kellogg  V.  Deuslow,  14  Conn.  411, 
where  the  authorities  are  very  elabo- 
rately and  critically  examined  by  Sher- 
man, J.,  the  rule  of  the  text  is  adopted. 
There  A  agreed  to  furnish  B  with  sundry 
articles  of  machinery,  to  be  delivered  sub- 
sequently, and  to  be  free  from  defect.  A 
delivered  the  articles  accordingly,  which 
were  received  and  used  by  B  for  nearly 
a  year,  without  notice  to  A  of  any  de- 
fects therein.  In  an  action  brought  by 
B  against  A  on  a  warranty,  claiming 
damages  for  defects  in  the  articles  at  the 
time  of  delivery,  it  was  held,  that  the  effect 
of  B's  not  having  given  notice  of  such  de- 
fects in  a  reasonable  time,  was,  that  he  had 
thereby  affirmed  the  contract,  but  such 
omission  constituted  no  defence  to  the 
action,  which  assumed  the  subsistence  of 
the  contract.  See  also  Waring  v.  Mason, 
18  Wend.  425  ;  Thompson  v.  Botts,  8  Mo. 


710;  Borrekins  v.  Bevan,  3  Eawle,  23; 
Cozzens  v.  Whitaker,  3  Stew.  &  P.  322  ; 
Carter  v.  Stennel,  10  B.  Mon.  250;  Par- 
ker V.  Pringle,  2  Strob.  L,  242 ;  Milton  v. 
Rowland,  11  Ala.  732 ;  Ferguson  v.  Oliver, 
8  Sm.  &  M.  332 ;  Wright  v.  Howell,  35 
la.  288.  The  weight  of  modern  authority 
is  decidedly  in  favor  of  the  rule  of  the 
text,  that  an  action  lies  for  breach  of  a 
warranty  express  or  implied,  without  re- 
turning the  property,  or  giving  any  notice 
of  tlie  defect.  In  Hills  v.  Bannister,  8 
Cowen,  31,  A  sold  B  a  bell,  warranting  it 
not  to  crack  within  a  year,  and  promising 
to  recast  it  if  it  did.  He  was  held  not 
liable  on  his  warranty,  without  notice, 
and  neglect  to  recast  it.  Of  course,  if  the 
purchaser  has  not  returned  the  goods, 
their  real  value  will  be  deducted  from  his 
damages;  the  difference  between  the  price 
paid,  or  to  be  paid,  and  the  real  value, 
being  the  measure  of  damages.  Caswell 
V.  Core,  1  Taunt.  566 ;  Germaine  v.  Bur- 
ton, 3  Stark.  32;  Cary  v.  Gruman,  4  Hill 
(N.  Y.),  625;  Voorhees  v.  Earl,  2  Hill 
(N.  Y.),  288  ;  Comstocki'.  Hutchinson,  10 
Barb.  211;  Hitchcock  v.  Hunt,  28  Conn. 
343;  Crabton  w.  Kile,  21  111.  180;  Plant 
V.  Condit,  22  Ark.  454 ;  Shupe  v.  CoUen- 
der,  56  Conn.  489;  Underwood  v.  Wolf, 
131  111.  425;  Murphy  v.  McGraw,  74 
Mich.  318;  Fairbank  Canning  Co.  v. 
Metzger,  1 1 8  N.  Y.  260. 

(/)  Shields  v.  Pettie,  i  Comst.  122. 


1  Jack  V.  Des  Moines,  &c.  R.  R.  Co.,  53  la.  399 ;  Marshall  v.  Perry,  67  Me.  78 ; 
Morse  v.  Brackett,  98  Mass.  205;  Wiley  v.  Athol,  150  Mass.  426,  434;  Butler  v. 
Northumberland,  50  N.  H.  33  ;  O'Malley  v.  Hendrickson,  29  N.  J.  L.  371 ,  Youghio- 
gheny  Iron  Co.  v.  Smith,  66  Pa.  340 ;  Gates  v.  Bliss,  43  Vt.  299. 
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sonable  time,  he  may  recover  of   the   vendor  the   loss  upon  the 

resale,    with   the   expense  of  keeping  the  goods   and   of   selling 

them,  (m)   We  should  say,  on  the  reason  of  the  thing,  that  if 

*  593    the  buyer  sells  the  goods  with  all  proper  precautions  as  *  to 

time,  place,  and  manner,  to  insure  a  fair  sale,  the  vendor 
will  be  bound  by  the  price  the  goods  bring,  whether  that  be  in 
fact  equal  to  their  value  or  not ;  but  this  may  not  yet  be  estab- 
lished by  adjudication.  If  he  has  a  right  to  return  the  goods,  his 
tender  of  them  completes  his  right  to  sue  for  the  price,  whether  the 
vendor  receives  them  or  not.  {n)  But  some  authorities  of  great 
Aveight  limit  his  right  to  return  the  goods  for  breach  of  warranty 
to  cases  of  fraud,  or  where  there  was  an  express  agreement  to  that 
effect  between  the  parties,  (o) 

The  general  rule  for  the  amount  of  damage  would  be  the  price 
paid  if  the  thing  bought  were  returned.  If  not,  it  would  be  the 
difference  between  the  price  paid  and  the  actual  value.  But  if 
furtlier  damage  resulted  directly  from  the  breach  of  warranty,  that 
too  would  be  recovered.  Thus  one  selling  coal  dust  to  be  used  in 
making  brick,  and  warranting  it  free  from  soft  coal,  was  held 
responsible  for  the  damage  done  to  the  bricks  by  the  soft  coal 
dust  in  that  which  was  sold,  (oo) 

When  a  seller  with  warranty  brings  an  action  for  the  price,  it 
seems  to  be  settled  in  England  that  a  mere  breach  of  warranty, 
which  is  not  accompanied  with  fraud,  or  does  not  go  to  destroy 
the  identity  or  the  value  of  the  thing  sold,  is  not  a  bar  to  the 
action  ;{^)  and  the  tendency  of  American  law  is  in  the  same 
direction,  (q) 

In  general,  when  a  buyer  asserts  that  the  goods  he  purchased 
are  not  what  they  were  warranted  to  be,  or  are  so  different  from 

(m)  Chesterman  v.  Lamb,  2  A.  &  E,  141.     In  Tennessee,  Allen  v.  Anderson,  3 

129;   McKenzie   r.    Hancock,   Ry.   &    M.  Humph.    581.      It   is   the   English    rule. 

436  ;   Maclean  v.  Dunn,  4  Bing.  722,  Best,  See  Street  v.  Blay,  2  B.  &  Ad.  456  ;  Gom- 

C  J.;  Heilbutti'.  Hickson,  L.  R.  7  C.  P.  pertz  v.  Denton, "l  Cr.  &  M.  207  ;  Parson 

438 ;  Messmore  v.  N.  Y.  Shot  Co.,  40  N.  Y.  v.  Sexton,  4  C.  B.  899  ;  Ollivant  v.  Bayley, 

422  ;  Pope  v.  Allis,  115  U.  S.  363 ;  Wood-  5  Q.  B.  288;  Dawson  ;;.  Coliis,  4  E.  L.  & 

ward  u.  Thacher,  21  Vt.  580;  Buffington  E.  338;  s.  c.  10  C.  B.  523;  Heyworth  r. 

V  Quantin,  17  Penn.  St.  310.  Hutchinson,  L.  R.  2  Q.  B.  447.     And  in 

(n)    Washington,   J.,    in    Thornton    v.  action   brought   for   the    price    of    goods 

"Wynn,   12  Wheat.  193.  ^  sold  or  services  performed,  tlie  defendant 

(o)  See  Carter  u.   Walker,  2  Rich.  L.  may   reduce  the   damages   by  showing  a. 

40.     This  is  the  rule  in  New  York.     Cary  breach   of   warranty   on  the  part  of  the 

V.  Gruman,  4  Hill  (N.  Y.),  625 ;  Voorhee's  plaintiff.  Allen  v.  Hooker,  25  Vt.  137. 
V.  Earl,  2  Hill  (N.  Y.),  288 ;  Briggs  v.  Hil-  (oo)  Milburn  v.  Belloni,  39  N.  Y.  53. 
ton,  99  N   Y,  517.     In  Kentucky,  Light-  (/;)  Parson   v.   Sexton,   4   C.    B.   899; 

burn   V.    Cooper,    1    Dana,   273.      In  the  Dawson  y.  Coliis,  4  E.  L.  &  E.  338;  s.  ij. 

United  States  courts,  Tliornton  ".  Wynn,  10  C.  B.  523. 

12  Wheat.  183;  Lyon  w.  Bertram,  20  How.  iq)    Freeman   v.    Clute,   3  Barb.  424; 

149.     In  Pennsylvania,  Kase  v.  John,  10  West  d.  Cutting,  19  Vt.  536. 
Watts,  107 ;  Freyman  v.  Knecht,  78  Pa. 
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what  he  ordered,  or  from  the  seller's  representation  of  them,  or 
from  the  quality  and  value  such  articles  should  possess,  as  to 
give  him  a  right  to  rescind  and  avoid  the  sale,  he  must  forthwith 
return  the  goods  if  he  would  exercise  this  right.  Delay  in  doing 
so,  or  any  act  equivalent  to  acceptance,  employment,  or  disposi- 
tion of  the  goods,  after  he  knows  or  should  know  their  deficiency, 
if  it  exists,  would  be  construed  either  into  an  admission  that 
there  was  no  such  deficiency,  or  into  a  waiver  of  his  right  to 
rescind  the  sale  because  of  such  deficiency,  (r) 

*  In  general,    there    is   no   implied  warranty  whatever    *  594 
arising  from  judicial  sales,  (s) 


(r)  Thus  in  Milner  i'.  Tucker,  1  C.  & 
P.  15,  a  person  contracted  to  supply  a 
chandelier  sufficient  to  light  a  certain 
room.  The  purchaser  kept  the  chande- 
lier six  months,  and  then  returned  it ;  he 
was  held  liable  to  pay  for  it,  although  it 
•  was  not  according  to  the  contract.  So  in 
Cash  V.  Giles,  3  C.  &  P.  407,  a  threshing 
machine  was  kept  several  years,  without 
complaint,  but  only  used  twice ;  the  ven- 
dee was  held  liable  for  the  price,  although 
it  was  of  little  or  no  value.  And  in  Per- 
cival  V.  Blake,  2  C.  &  P.  5U,  keeping 
property  two  months  without  objection 
was  held  to  be  an  acceptance,  and  the 
purchaser  was  bound  to  pay  for  it,  there 


being  no  fraud.  See  Grimaldi  v.  White, 
4  Esp.  95  ;  Groning  v.  Mendham,  1  Stark. 
257  ;  Hopkins  v.  Appleby,  1  Stark  477  ; 
Kellogg  V.  Denslow,  14  Conn.  411 ;  Gilson 
V.  Bingham,  43  Vt.  410.  Keeping  a  war- 
ranted article  for  a  length  of  time  without 
objection,  and  selling  part,  is  evidence 
tending  to  prove  that  it  corresponded 
with  the  warranty.  Prosser  v.  Hooper, 
1  J.  B.  Moore,  106.  But  the  delay  must 
take  place  after  the  discovery  of  the  de- 
ficiency in  the  goods.  Clements  v.  Smith's 
Administrators,  9  Gill,  156. 

(s)  The  Monte  Allegre,  9  Wheat.  644  ; 
Puckett  V.  V.  S.,  19  Law  Rep.  18. 
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STOPPAGE    IN    TRANSITU. 

Sect.  I.  — ■  WTiat  the  right  of  Stoppage  is,  and  who  has  it. 

If  a  vendor,  who  has  sent  goods  to  a  purchaser  at  a  distance, 
finds  that  the  purchaser  is  insolvent,  he  may  stop  the  goods  at 
any  time  before  they  reach  the  purchaser.  This  right  is  called 
the  right  of  stoppage  in  transitu.  It  has  been  held,  although  it 
cannot  be  considered  as  settled,  that  the  di-scovery  of  the  false- 
hood of  material  representations  on  the  part  of  the  buyer,  gives 
the  seller  this  right,  (a)  ^ 

This  right  exists,  strictly  speaking,  only  when  the  vendor  has 
parted  with  the  goods.  If  they  have  never  left  his  possession,  he 
has  a  lien  on  them  for  the  full  payment  of  their  price ;  but  not 
this  right  of  stoppage.  (&)  ^ 

While  insolvency  is  necessary  to  create  this  right,  it  is  not  per- 
fectly well  settled  what  constitutes,  for  this  purpose,  insolvency. 
It  would  seem,  however,  that  it  should  be  not  merely  a  general 
inability  to  pay  one's  debts,  but  the  having  taken  the  benefit  of 
an  insolvent  law,  or  a  stoppage  of  payment,  or  a  failure  evinced 
by  some  overt  act.  (c)     Or,  as  it  has  been  defined,  "  an  inability 


(a)  Fitzsimmons  v.  Josliu,  21  Vt.  129.  "  insolvency  "  said  ■  "  The  cases  on  this  sub- 

(6)  Parks  «.  Hall,  2  I'ick.  212.     As  to  ject  generally  mention   insolvency  as  one 

the  difference   between  these  rights,  see  of  the  conditions  on  which  the  right  of 

McEwan   v.  Smith,  2   H.  of  L.  Cas.  309.  stoppage  in  transitu  accrues,  but  they  are 

See  also  Gibson  v.  Carruthers,  8  M.  &  W.  wholly  silent  as  to  what  constitutes  such 

321  ;  Jones  r.  Bradner,  10  Barb.  193.  insolvency;    and   therefore   its  sense,  as 

(c)  In  Rogers  I'.  Thomas,  20  Conn.  .54,  thus   used,  is   to   be   gathered   from   the 

.Slorrs,  .J.,  on  the  meaning  of  the  phrase  circumstances  of   the  cases.     For  it  is  a 

1  Stoppage  in  transitu  is  called  into  existence  for  the  vendor's  benefit  after  the 
buyer  has  ac((uired  title  and  right  of  po.ssession,  and  even  constructive  iios.se.ssion,  but 
not  yet  actual  possession,  Keeler  a.  Goodwin,  111  Mass.  490,  492  ;  Tread  well  v.  Ayd- 
lett,  9  Heiskell,  388  ;  for  the  reason,  it  is  said,  that  the  seller's  property  onght  not  to 
be  used  in  paying  the  buyer's  debts,  Keeler  v.  Goodwin,  111  Mass.  490,'  492.  As  to  a 
seller  in  such  a  case  becoming  the  bailee  of  the  buyer,  see  Farmeloe  v.  Bain,  1  C.  P. 
D.  445  ;  Gunn  v.  Bolckow,  L.  R,  10  Ch.  491.  As  to  estoppel  of  a  vendor  generally 
who  has  given  a  delivery  order,  see  Voorhis  v.  Olmstead,  66  N.  Y.  113.  —  K. 

2  That  his  remedy  is  not  impaired  by  giving  a  delivery  order,  if  countermanded 
before  his  bailee  attorns  to  tlie  buyer,  see  Keeler  v.  Goodwin,  111  Mass  490.  —  K. 
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*to  pay  one's  debts  in  the  ordinary  course  as  persons    *  596 
generally  do. "  (d)  * 

The  mere  insolvency  or  bankruptcy  of  the  vendee  will  not, 
per  se,  amount  to  a  stoppage  in  transitu;  for  there  must  be 
some  act  on  the  part  of  the  consignor  indicative  of  his  intention 
to  repossess  himself  of  the  goods.  («)  But  if  it  was  ever  con- 
sidered necessary  for  the  consignor,  or  some  one  in  his  behalf, 
to  take  actual  possession  of  the  goods,  in  order  to  perfect  and 


term  which  is  used  with  various  mean- 
ings. In  a  technical  sense  it  denotes  the 
having  taken  the  benefit  of  an  insolvent 
law ;  ui  the  popular  sense,  a  general  ina- 
bility to  pay  debts ,  and  in  a  mercantile 
sense,  a  stoppage  of  payment,  or  failure 
in  one's  circumstances,  as  evinced  by 
some  overt  act.  That  a  technical  insol- 
vency is  sufficient  to  authorize  the  exer- 
cise of  the  right  of  stoppage  in  transitu 
has  always  been  conceded.  That  it  is 
not  indispensable  for  that  purpose  is 
equally  clear.  Mr.  Smith,  in  his  Compen- 
dium of  Mercantile  Law,  p.  549,  n.,  ex- 
presses his  belief  that  merchants  have 
very  generally  acted  as  if  ihe  right  to 
stop  goods  was  not  postponed  till  the  oc- 
currence of  insolvency  iu  the  technical 
sense,  and  pertinently  adds  =  '  The  law  of 
stoppage  in  transitu  is  as  old,  it  must  be 
recollected,  as  1670,  on  the  21st  of  March, 
iu  which  year  Wiseman  v.  Vandeput  was 
decided ;  so  that  if  insolvency  is  to  be 
taken  in  a  technical  sense,  the  law  of 
stoppage  in  transitu  has  been  varying  with 
the  varied  enactments  of  the  legislature 
regarding  it.'  That  stoppage  of  payment 
amounts  to  insolvency  for  this  purpose, 
is  assumed  in  many  of  the  cases.  Lord 
EUenhornugh,  in  Newsom  v.  Thornton,  6 
East,  17,  places  the  right  of  the  vendor 
to  stop  the  property  on  the  '  insolvency '  of 
the  consignee,  where  there  had  been  only 
a  stoppage  of  payment  by  the  vendee, 
when  notice  was  given  to  the  carrier  by 
the  vendor  to  retain  the  goods.  In  Ver- 
tue  V.  Jewell,  4  Camp.  31,  the  terms  used 
were  '  stopped  payment.'  See  also  Dixon 
V.  Yates,  5  B.  &  Ad.  313.  We  have  been 
able  to  find  no  case  in  which  the  right  of 
stoppage  in  transitu  has  been  either  sanc- 
tioned or  attempted  to  be  justified  on  the 
ground  of  the  insolvency  of  the  vendee, 
where  there   was   not  a   technical   insol- 


vency, or  a  stoppage  of  payment,  or  fail- 
ure in  circumstances,  evidenced  by  some 
overt  act;  and  Mr.  Blackburn,  in  his 
Treatise  on  the  Contract  of  Sale,  p.  130; 
where  this  subject  is  very  minutely  ex- 
amined, says,  that  there  seems  to  have 
been  no  such  case ;  and  adds,  that  al- 
though the  text-hooks  and  dicta  of  the 
judges  do  not  restrict  the  use  of  the  term 
'  insolvent,'  or  '  failed  in  his  circum- 
stances,' to  one  who  has  stopped  payment, 
there  must  be  great  practicid  difficulty  in 
establishing  the  actual  insolvency  of  one 
who  still  continues  to  pay  his  way ;  and 
as  the  carrier  obeys  the  stoppage  in  tran- 
situ at  his  peril,  if  the  consignee  be  in 
fact  solvent,  it  would  seem  no  unreason 
able  rule  to  require,  that  at  the  time  the 
consignee  was  refused  the  goods,  he 
should  have  evidenced  his  insolvency  by 
some  overt  act.  JMr.  Smith,  iu  his  work 
which  has  been  mentioned,  clearly  favors 
the  same  view.  Conip.  Merc.  Law,  130, 
n.  Hence  it  appears  that  the  authorities 
and  text-writers  furnish  no  support  to  the 
claim  that  a  mere  general  inability  to 
pay  debts,  unaccompanied  with  any  vis- 
ible change  in  the  circumstances  of  the 
debtor,  constitutes  insolvency,  in  such  a 
sense  as  to  confer  the  right  of  stoppage  in 
transitu."  But  see  Hays  r  Mouille,  14 
Penn.  St.  51  ,  Biddlecombe  v.  Bond,  4  A. 
&  E.  332;  Naylor  c  JJennie,  8  Pick.  205, 
Chandler  v.  Fulton,  10  Tex.  2;  Lee  v. 
Kilburn,  3  Gray,  594. 

(d)  "Thompson  v.  Thompson,  4  Cush. 
134;  Shore  v.  Lucas,  3  Dow.  &  R.  218, 
Bayly  v.  Schofield,  1  M.  &  Sel.  338; 
Secomb  v.  Nutt,  14  B.  Mon.  326. 

(e)  2  Kent,  Com.  543.  But  the  right 
exists  only  in  cases  of  insolvency  of  the 
vendee.  The  Constantia,  6  Rob.  Adm. 
321. 


1  "  Bv  the  term,  '  insolvency '  of  the  buyer,  is  meant  his  inability  to  pay  his  debts 
in  the  usual  course  of  business.  It  is  not  necessary  that  he  should  have  been  adjudi- 
cated a  bankrupt  or  insolvent  debtor."  Per  Morton,  J.,  in  Durgv,  &c.  Ca  ,.  O  Brien, 
123  Mass  12  13.  See  also  Secomb  v.  Nutt,  14  B.  Mon.  261  ;  Blum  «•  Marks,  21  La. 
An  268  Wklsh  .-.  Blakely,  6  xMont.  194;  More  ..  Lott,  13  Nev.376;  Benedict!; 
Schaettle,  12  Ohio  St.  515,  519. 
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execute  his  right,  that  doctrine  is  now  exploded.      Notice  of  the 
consignor's  claim  and  purpose  given  to  the  carrier  before  delivery 

by  him  is  sufficient ;  (/)  and  it  should  be  given  to  the  .car- 
*597    rier   having  possession    *  and   not  to    the  vendee  himself 

without  giving  notice  to  the  carrier,  (g)  This  notice  and 
demand  on  behalf  of  the  consignor  need  not  be  made  by  any  per- 
son specially  authorized  for  that  purpose ;  it  may  be  made  by  a 
general  agent  of  the  consignor ;  or  even  by  a  stranger,  if  it  be 
ratified  by  the  vendor  before  the  delivery  to  the  vendee.  (A)  ^ 
But  a  ratification  of  a  notice  and  demand  by  an  unauthorized 
person,  not  made  until  after  delivery  to  the  vendee,  will  not 
suffice.  (^) 

The  question  has  been  raised  when  the  insolvency  may  take 
place,  in  order  to  give  this  right ;  that  is,  whether  the  right  exists 
by  reason  of  an  insolvency  before  the  sale ;  and  it  was  held  that 

the  insolvency  must  take  place  between  the  time  of  the  sale 

*  598    and  that  of  the  exercise  of  the  right  of  stoppage,  (j)     *  But 

we  are  far  from  certain  that  the  insolvency  of  the  buyer, 
existing  at  the  time  of  the  sale,  but  then  unknown  to  the  seller, 
and  discovered  by  him  before  delivery  to  the  buyer,  does  not 
give  this  right.  ^ 

if)  Liu    V.    Cowley,  7   Taunt.    169;  municate   it   to   his   servant,   in   time  to 

Hoist  V.  Pownal,  1  Esp.  240;  Newhall  w.  prevent   the    delivery    to   the   consignee. 

Vargas,    13    Me.   93.     Notice    should  he  Therefore,  where   timber   wns  sent  from 

given,  it  seems,  to  the  carrier,  middleman,  Quebec,  to  be  delivered  at  Port  Fleetwood 

or  other  person    having   at  'the  time  the  in  Lancashire,  a  notice  of  stoppage  given 

actual  custody  of  the  goods ;  or  given  to  to  the  ship-owner  at   Montrose,  while  the 

such  a  person,  that  it  may  reach  the  car-  goods  were  on  tlieir  voyage,  whereupon 

rier  before  delivery.     Mottram  u.  Heyer,  he  sent  a  letter  to  await  the  arrival  of  the 

5   Denio,    629.     But  in    Bell  v.   Moss,  5  captain  at   Fleetwood,   directing   him  to 

Whart.  189,  it  was  given  to  the  assignees  deliver   the   cargo   to   the  agents  of   the 

of  tlie  consignee,  who  had  become  msol-  vendor,  —  was  held   not   to   be   sufficient 

vent,  and  was  held  sufficient.     In  Northey  notice  of  stoppage  in  transitu.     See  also 

V.  Fielil,  2  Esp.  613,  the  demand  was  on  Ex  parte  Falk.  14   Ch.  D    446;  Kemp  v. 

the  officer  uf  the  custom-house  where  the  Falk.   7   y\p.   C;is.   573;   Rncker  i>.  Dono- 

goods  were  stored.     Whitehead  «.  Ander-  van,  13  Kan.  251  ;  Seymour  y.  Newton,  105 

son,  9  M.  &  W.  518,  is  an  important  case  Mass.  272,  275  ;  Reynolds   v.  Boston,  &c. 

upon  this  point.     There  it  is  held,  that  a  R.  R.,  43  N.  H.  580. 
notice  of  stoppage  in  tmnsitn,  to  be  effect-  (9)  Mottram  i>.  Heyer,  5  Denio,  629. 

ual,   must  be  given  either  to    the  person  (h)  Wliitehead   v.   Anderson,  9  M.   & 

who   has   the   immediate   custody  of  the  W.  518;   Bell   v.    Moss,   5    Whart.    189; 

goods,  or  to  the  principal  wliose  servant  Newhall  v.  Vargas,  13  Me.  93.     See  ante, 

has  the  custody,  at  such  a  time,  and  under  p.  *49,  note  (r/). 
such   circuinstaiK-es,  a,s  that   he  may,  by  (/)  Bird  v.  Brown,  4  Exch.  786. 

the  exercise  of  reasonable  diligence,  com-  {j)  Rogers  v.  Thomas,  20  Conn.  53. 

'  In  Durgy,  &c.  Co.  u.  O'Brien,  123  Mass.  12,  where  the  demand  was  made  by  a 
person  sent  by  the  seller's  agent,  whose  acts  were  subsequently  ratified,  before  the 
buyer  came  into  possession,  but  after  a  creditor  of  the  buyi'r  had  attached  them,  the 
right  of  stoppage  was  held  to  have  been  reasonably  e.xerciseil.  —  K. 

2  It  is  well  settled  that  this  is  sufficient  (contrary  to  Rogers  v.  Thomas,  note  (  /), 
supra)  ;  Loeb  r.  Peters,  63  Ala.  243;  Jones  i).  Earl.  37  Cal.  630;  Pattison  ti.  Culton, 
33  Ind.  240;  Blum  1;.  Marks,  21  La.  An.  268;  O'Brien  v.  Norris,  16  Md.  122;  White 
620 


CH.    VI.J  STOPPAGE   IN   TRANSITU.  *  599 

It  has  been  much  disputed  whether  this  is  a  right  to  rescind 
the  sale,  {k)  or  only  an  extension  of  the  common-law  lien  of  the 
seller,  (i!)  The  difierence  is  important.  If  stoppage  in  transitu 
rescinds  the  sale,  the  vendor  thereby  takes  possession  of  the  goods 
as  his  own,  and  the  debt  is  at  an  end,  and  the  seller  has  no  claim 
on  the  purchaser  for  the  price.  But  if  it  be  only  the  exercise  of 
a  right  of  lien,  then  the  property  in  the  goods  remains  in  the 
purchaser,  or  those  who  represent  him,  and  the  right  to  the  price 
of  the  goods  remains  with  the  vendor,  (m)  Therefore,  if  the 
vendor  now  sells  them,  it  must  be  as  any  one  may  sell  goods  on 
which  he  has  a  lien  to  secure  an  unpaid  debt ;  if  they  bring 
more  than  the  debt  *  he  must  account  for  the  surplus ;  if  *  599 
they  bring  less  he  may  demand  the  balance  from  the  pur- 
chaser, (n)  If  he  sells  them  only  to  enforce  his  lien,  and  they 
bring  more  than  the  price,  he  must  return  the  balance  to  the 
original  buyer. 

This  question  has  been  much  agitated ;  but  we  think  the 
strongly  prevailing  authority  and  reason  are  in  favor  of  its  being  an 
exercise  of  a  lien  by  the  seller,  and  not  a  rescission  of  the  sale. 
Doubtless  there  are  difBculties  attendant  upon  either  view  of  this 
question.     Thus,  it  may  be  said  that  a  seller  cannot  retain  a  lien 

(it)  This  question  was  much  discussed  common-law    courts.     See    Wiseman    v. 

in  Clay  v.  Harrison,  10  B.  &  C.  99;  but,  Vandeput,  2  Vern.  203  ;  Snee  v.  Prescot, 

according  to  a  dictum  of  Parke,  J.,  in  Ste-  1  Atk.  246  ;  D'Aquila  v.  Lambert,  2  Eden, 

phens  V.  VVillcinson,  2  B.  &  Ad.  323,  not  75;   s.  c.  Ambl.  399.     In   the  following 

decided.      See  Litt   v.   Cowley,  7   Taunt,  cases  this  right  has  been  considered  not  a 

169  ;  Wilmhurst  v.  Bowker,  5  Bing.  N.  C.  rescission  of  the  sale,  but  merely  an  ex- 

547;  s.  c.  7  M.   &  G.   882;  Edwards  v.  tension  of  the  lien.     W^entworth  c.  Outh- 

Brewer    2  M.  &  W.  375;  Key  «.  Cotes-  waite,  10  M.  &W.  436  ;  Bloxamy.  Sanders, 

worth,  14  E.  L.  &  E.  435  ;  s.  c.  7  Exch.  4  B.  &  C.  941  ;  Jordan  v.  James,  5  Hamm. 

595.     The  old  case  of  Langfort  v.  Tiler,  88  ;   Cross    v.  O'Donnell,   44  N.   Y.  661 ; 

1  Salk.  1 13  permitting  the  vendor  to  re-  Babcock  v.  Bonnell,  80  N.  Y.  244 ;  Rucker 

sell  the   goods,  seems   to   proceed   upon  v.  Donovan,  13  Kan.  251 ;  Rowley  i).  Bige- 

the  ground  of  a  rescission  of  the  contract,  low,  12  Pick.  307  ;  Newhall  v.  Vargas,  13 

The  history  and   character  of   this  right  Me.  93;    s.   c.    15    Me.   315;    Rogers   v. 

were   much  discussed   in  Lord   Abinger's  Thomas,  20  Conn.  53  ;  Gwynne,  ^J^parte, 

judgment  in   Gibson  v.  Carruthers,  8  M.  12  Ves.  379  ;  Martindale  «•   Smith,  1  Q. 

&  W.  336.     And  see  Wentworth  ...  Outh-  B.  389 ;  Chandler  v.  Fulton,  10  Tex,  2. 
waite,  10  M.  &  W.  451.  (m)  There  would  seem  to  be  no  doubt 

(I)  The  weight  of  authority,  as  well  as  that  the  vendor   majr  sue  for  the  price 

the  reason  of  the  thing,  is  decidedly  in  of  the   goods,    notwithstanding    he    has 

favor  of  considering  the  right  as  an  ex-  stopped  them  tn  transUu.  provided  he  is 

tension  of  the  common-law  lien  for  the  ready  to   deliver    them  on    demand  and 

price,   or,   as  Lord  Kenyan  observed  in  payment.   Kymer  v.  Suwercropp,  1  Camp. 

Hodi^son  V   Lov    7  T.  R.  445,  "an  equi-  109.  ,.    .     ,,        j-   j     j    • 

tabfeiren  adopt'Id  by  the  law  for  the  pV         (n)  This   was  distincth.   adjudged   m 

pose    of    substantial    justice."      And    it  Newhall  v.  Vargas    15    Me.  314,  a  very 

seems  that  the  right  was  first  introduced  able  case  on  this  subject. 
into  equity  before  it  was  applied  by  the 

St.  515.  g21 
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who  has  parted  with  his  possession.  And  then  the  right  would 
be  considered  rather  as  a  quasi  lien ;  or,  in  other  words,  the  right 
of  stoppage  in  transitu  is  measured  and  governed,  as  to  its  effect 
and  consequences,  rather  by  the  rules  of  law  applicable  to  lien 
than  by  those  which  belong  to  rescission  of  sale.  Perhaps  the 
difference  of  opinion  on  this  subject  may  be  attributed,  in  some 
degree  at  least,  to  the  difference  in  the  circumstances  of  the  cases 
in  which  the  question  has  arisen.  Thus,  if  there  has  been  a 
complete  sale  of  a  specific  chattel,  agreeably  to  a  specific  order  of 
the  purchaser,  the  property  in  the  chattel  would,  it  should  seem, 
pass  thereby  to  the  purchaser,  subject  only  to  the  exercise  of  the 
seller's  lien  for  the  price.  And,  in  such  a  case,  the  exercise  of 
the  right  of  stoppage  would  revest  in  the  seller  only  the  possession, 
just  as  it  was  when  he  sent  the  goods  away ;  that  is,  subject  to 
the  property  in  the  purchaser,  and  only  for  the  purpose  of  restor- 
ing and  making  effectual  the  seller's  lien.  But,  on  the  other 
hand,  if  A  should  send  to  B  an  order  for  a  certain  quantity  of 
goods  of  a  certain  kind  or  description,  and  B  should  procure  goods 
which  he  supposed  answerable  to  the  order,  and  send  them  to  A, 
and  should  then  hear  of  the  failure  of  A,  and  thereupon  stop  the 
goods  on  their  passage,  B's  rights  might  become  the  same  as  if  he 
had  never  sent  the  goods ;  and  the  property  would  remain  in  him, 
because  they  had  never  been  accepted  by  A,  and  now  never  could 
be.  (o)     Still,  however,  we  think  there  is  a  strong  tend- 

*  600    ency  in  the  courts,  both  of  England  and  this  country,  *  to 

treat  the  right  of  stoppage  in  transitu  as  the  exercise 
of  a  lien. 

In  some  respects  it  is  treated  as  an  absolute  lien,  and  on  this 
ground  denied  to  exist  at  all,  where  it  cannot  exist  as  a  lien. 
Thus  it  is  said  that  this  right  belongs  only  to  one  who  sold  the 
goods,  or  had  distinctly  the  property  in  them  ;  and  not  to  one  who 
has  himself  only  a  lien  on  them,  as  a  bailee  who  has  a  lien  for 
work  done,  or  the  like ;  for  when  such  a  party  sends  the  goods 
away  from  him,  he  parts  with  the  possession,  and  his  own  lien 
ceases,  (p) 

It  is  indeed  quite  well  settled  that  the  right  of  stoppage  in 
transitu,  exists  only  between  vendor  and  vendee,  or  between  per- 
sons standing  substantially  in  that  relation.  ^     A  mere  surety  for 

(o)  See  Clay  v.  Harrison,  10  B.  &,  C.  {p)  Sweet  v.  Pym,  1  Eaat,  4 

99,  n. ;  James  v  Griffin,  2  M.  &  W.  623, 
632,  Parke,  B. 

1  It  was  lield  in  Memphis,  &c.  R.  R.  Co.  v.  Freed,  38  Ark.  614,  that  where  a  buyer 
ordered  goods  from  A,  who  requested  B  to  furnish  and  forward  the  goods  to  the 
622 
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the  price,  upon  whom  there  is  no  primary  liability  to  pay  for 
the  goods,  cannot  stop  them  upon  the  insolvency  of  the  vendee 
merely  to  secure  himself  from  loss,  (q)  But  if  the  consignor  is 
virtually  the  vendor,  he  may  exercise  the  right.  Thus,  if  a  person 
in  this  country  should  send  an  order  to  his  correspondent  in 
Paris  to  procure  and  ship  to  him  certain  goods,  which  the  latter 
should  procure  on  his  own  credit ,  without  naming  the  principal, 
and  ship  to  him  at  the  original  price,  adding  only  his  commission, 
he  would  be  considered  as  an  original  vendor,  so  far  at  least  as  to 
give  him  the  right  of  stoppage  in  transitu,  (r)  if  not  for  all  pur- 
poses. So  a  principal,  who  consigns  goods  to  his  factor  upon 
credit,  may  stop  them  on  the  factor's  insolvency,  (s) 

The  right  of  stoppage  in  transitu  is  not  confined  to  a  sale  of 
goods.  A  person  remitting  money  on  a  particular  account,  or  for 
a  particular  purpose,  may  stop  the  same  on  hearing  of  the  insol- 
vency of  the  consignee,  (t)  ^  The  fact  that  the  accounts  between 
the  consignor  and  consignee  are  unadjusted,  rendering  it  uncer- 
tain whether  there  is,  or  will  be,  a  balance  due  the  consignor,  will 
not  prevent  the  consignor  from  exercising  this  right,  (m) 
But  goods  shipped  to  pay  a  precedent  and  existing  *  debt,  *  601 
cannot  be  stopped  on  the  insolvency  of  the  consignee.  (■;;) 

A  consignor  may  exercise  this  right,  although  he  has  received 
a  bill  of  exchange  for  the  goods,  and  indorsed  it  over ;  (w)  or  even 
if  he  has  received  actual  payment  for  a  part  of  the  goods,  (x) 

(tt)  Siffkin  V.  Wrav,  6  East,  371.  Feise   o.   Wray,   3  East,  93 ;  Jenkyns  ». 

(r)  Feise  v.  Wray,  3  East,  93  ;  New-  Usborne,  7  Man.  &  G.  678,  698  ;  Donath 

hall   ti    Vargas    13   Me.   93  ;  Seymour  v.  v.  Broomhead,  7  Penn.  St.  301.    And  it 

Newton   105  Mass.  275.    See  also  £x;)arte  is  said  that  the  consignor  need  not  tender 

Miles   15  Q  B   D  39  tack  the  bill.     Edwards   v.  Brewer,  2  M. 

Is)  Kinlock  V.  Craig,  3  T.  E.  119.  &  W.  375 ;  Hays  v.  MouiUe    14  Penn.  St. 

(()  Smith    V.     Bowles,     2    Esp.    578.  48.     But  of  this  we  should   have  some 

Aliter  upon   a   general   remittance   from  doubts.  -    t.    -p    -.n 

a   debtor   to   his   creditor  on  account  of  (x)  Hodgson   v    Loy     7    T.    K  440; 

vj^gjit  Newhalli).  Vargas,  13  Me.  93— Quaei-e, 

M  Wood  V  Jones,  7  Dow.  &  R.  126  ;  whether  in  those  States  where  a  negotia- 

Vertue  v.  Jewell,  4  Camp.  31.  ble  bill  or  note  is  considered  pnma  Jane 

Iv)  Wood  V.    Roach,    1    Yeates,   177;  as  payment,  such  a  bill  or  note,  given  for 

s   c.  2  Dallas,  180;  Surameril  v.  Elder,  the  whole  price,  would  defeat  the  right 

1  Binn.  106;  Clark  u  Mauran,  3  Paige,  of  stoppage  1     See  Chapman  i-   bearle  3 

g.g  '  Pick.  38 ;  Hutchins  v.  Olcutt,  4  Vt.  549 ; 

(«,)  And  this  is  true  although  the  bills  White  v.   Dougherty    Mart    &.  Y.  309. 

are  not  yet  mature.    Newhall  v.  Vargas,  See  Horncastle  ^.  Farran,  3  B.  &  Aid. 

13  Me.  93  ;  Bell  v.  Moss,  5  Whart.  189 ;  497 ;  Bunney  v.  Poyntz,  4  B.  &  Ad.  568. 

buyer  and  B  shipped  the  goods  to  the  buyer  and  sent  the  bill  and  bill  of  lading  to 
A  thkt  B  had  no  right  tS  stop  the  goods  on  account  of  A's  insolvency  £x  parte 
GoXg,  13  Ch.  D.  628,  however,  selms  contra.    See  also  Gwyn  v.  Richmond,  &c. 

^'  i^Thus^th^riVht  of  stoppage  in  transitu  is  applicable  to  bills  of  exchange.     Muller 

V.  Pondir,  55  N.  t.  325.  —  K. 
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SECTION   II. 


WHEN   AND   HOW   THE   EIGHT   MAY   BE    EXEECTSED. 


The  general  rule  is  that  this  right  exists  as  long  as  the  goods 
are  in  transitu.  But  it  is  sometimes  difficult  to  determine  whether 
the  goods  which  it  is  sought  to    stop  are  still  in    transitu,  {y) ' 


(y)  If  part  of  the  goods  have  been 
delivered,  the  rest  may  nevertheless  be 
stopped.  Buckley  v  Furniss,  1 7  Wend 
504.  So  held  where  the  goods  were  sep- 
arated, and  one  wagon-load  had  been  de- 
livered before  the  rest  arrived.  See  also 
Hanson  v.  Meyer,  6  East,  G14.  Et  parte 
Cooper,  U  Ch.  D.  6S.  In  Tanner  o. 
Scovell,  14  M.  &  W.  28,  goods  were 
shipped  for  London,  and  were  landed  at  a 
wharf,  and  entered  on  the  wharfinger's 
boolis  in  the  cuitsti/nor's  name ;  he  had 
also  given  the  vendee  an  order  for  their 
delivery,  under  which  he  had  received 
and  sold  the  greater  part ;  held,  notwith- 
standing, that  the  trunsltus  of  the  re.st 
might  be  arrested.  On  the  other  hand, 
in  Hammond  v.  Anderson,  4  B.  &  P.  69, 
the  vendor  and  vendee  both  bved  in  the 
same  town ,  and  the  goods  lay  at  the 
wharf  of  a  third  person.  The  vendee, 
having  received  an  order  for  the  delivery 
of  the  property,  went  to  the  wharf, 
weighed  the  whole,  and  took  away  a  part ; 
it  was  held,  that  the  vendor  had  then  no 
right  to  stop  the  remainder.  So  in  Sln- 
bey  V.  Heyward,  2  H.  Bl.  504,  the  whole 
property  arrived  at  the  port  of  delivery , 
the  consignees  entered  the  whole  cargo  at 
the  custom-house,  they  also  removed  a 
pari  before   the    consignor   attempted   to 


stop  the  goods.  It  was  held  too  late. 
See  also  Jones  v.  Jones,  8  M.  &  W.  431 ; 
Bunney  v.  Poyntz,  4  B.  &  Ad.  571,  where 
part  delivery  of  a  portion  of  a  haystack, 
with  intent  to  separate  that  from  the 
remainder,  was  held  not  sufficient.  A 
valid  stoppage  of  a  part  of  the  goods 
forwarded  under  an  entire  contract,  will 
not  abrogate  the  effect  of  an  actual  or 
constructive  possession  acquired  by  the 
consignor  of  the  residue.  Wentworth  v. 
Outhwaite,  10  .M.  &  \V.  436,  a  very  im- 
portant case.  The  dictum  of  Taunton,  J., 
in  Betts  V.  Gibbins,  2  A.  &  E.  57,  that  a 
partial  delivery  is  prima  facie  a  delivery 
of  tile  whole,  has  been  denied.  See  Tan- 
ner II.  Scovell,  14  .\I.  &  \V.  37.  This 
seems  to  have  been  mainly  on  the 
ground  that  it  was  not  intended  by  the 
vendee,  by  taking  possession  of  part,  to 
take  possession  of  the  whole,  but  to 
separate  that  part,  and  take  possession 
of  it  alone.  In  Crawshay  ".  Eades,  1  B. 
&  C.  181,  A  delivered  a  quantity  of  iron 
to  be  conveyed  to  B  the  vendee.  The 
carrier  landed  a  part  of  the  iron  on 
B's  wharf,  when,  learning  that  B  had 
stopped  payment,  he  reloaded  the  same 
on  his  barge,  and  carried  the  whole  to  his 
own  premises.  //(-/(/,  that  the  vendor 
might   stop   all    the    goods,    the   carrier 


'  As  long  as  the  goods  are  in  the  possession  of  the  carrier  as  such,  and  the  bill  of 
lading  has  not  been  transferred  to  a  bona  fide  purchaser  for  value,  the  right  continues, 
even  though  the  end  of  the  route  has  been  reached ,  and  when  the  carrier  gives  np  his 
possession  the  right  ceases.  E.r  parte  Watson,  5  Ch.  T>.  35  ;  E.r  parte  Golding,  13  Ch. 
I).  628  ,  Greve  v.  Dunham,  60  la.  108  ;  Symns  v.  Schotten,  35  Kan.  310  ;  Seymour  v. 
Newton,  105  Ma.ss  272,  275  ,  Mohr  i'.  Boston,  &c.  R.  R.  Co,,  106  Mass.  67  ;  Kingman 
V.  Denison,  84  Mich.  608;  ,\[ovns  v.  Shrycock,  50  Miss.  590;  U.  S.  Wind  Engine,  &c. 
Co.  ^.  Oliver,  16  Neb.  612;  Calahan  v  Babcock,  21  Ohio  St.  281 ;  Wenger  v.  Barn- 
hart,  55  Pa.  300;  Treadwell  v.  Aydlett,  9  Heisk.  388  ;  Halft  u.  Allyn.  60  Tex.  278. 
But  if  the  goods  have  reached  the  place  named  by  the  buyer  to  the  seller,  the 
transit  is  at  an  end,  though  the  buyer  or  his  agent  forward  them  to  another  place. 
Kendal  ti.  Marshall,  11  Q.  B.  D.  356;  Er  parte  Miles,  15  Q.  B  1).  39  ,  Brooke  Iron 
Co.  V.  O'Brien,  135  Mass.  442  ;  Becker  v  Hallgarteu,  86  X  Y.  167  ;  Guilford  v.  Smith, 
30  Vt.  49;  Cf.  p.  *606,  note  1,  post. 

The  vendee  or  his  agent  may  stop  the  goods  while  in  transit,  and  therebT  deter- 
mine the  vendor's  right  before  the  destination  originally  agreed  upon  is  reached. 
Wood  i>.  Yeatman,  15  B.  Mon.  270  ;  Mohr  r.  Boston,  &c.  R  R.,  106  Mass.  67,  72.  See 
Poole  V.  Houston,  &c.  li.  R.  Co.,  53  a  ex,  134. 
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It  seems  to   be  settled  that  they  are  so  not  only  while 
*  in  motion,  and  not  only  while  in  the  actual  possession  of    *  602 
the  carrier  (although  he  was  appointed  and  specified  by  the 
consignee),  but  also  while  they  are  deposited  in  any  place  dis- 
tinctly connected  with  the  transmission  or  delivery  of  them,  (z) 
or,  rather,  while  in  any  place  not  actually  or  constructively 'the 
place  of  the  consignee,  or  so  in  his  possession  or  under  his  con- 
trol that  the  putting  them  there  implies  the  intention  of  delivery. 
Thus,  if  goods  are  lodged  in  a  public  warehouse  for  non- 
payment *  of  duties,  they  are  not  in  the  possession  of  the    *  603 
vendee,  and   the  vendor   may  stop   them,  (a)  i     So  where 

having  a  lien  on  the  whole  for  his 
freight,  and  as  he  had  shown  no  assent 
to  their  delivery  without  payment  o[  his 
lien,  no  part  of  the  goods  ever  came  into 
the  possession  of  the  vendee.  See  on 
this  subject  also  Miles  v,  Gorton,  2  Cr.  & 
M.  504 ;  Dixon  v.  Yates,  5  B.  &  Ad.  313 , 
Blackman  v.  Pierce,  23  Cal.  508. 

{z)  This  point  was  much  discussed  in 
Sawyer  v.  Joslin,  20  Vt.  172.     There  the 
goods  were  shipped  at  Troy,  N.  Y.,  di- 
rected to  the  purchaser  at  Vergenues,  Vt. 
They   were  landed    upon    the   wharf   at 
Vergennes,   half   a   mile   from   the   pur- 
chaser's   place    of    business.      The    pur- 
chaser's  goods   were    usually    landed   at 
the  same  place,  and  it  was  not  customary 
for  the  wharfinger  or  the  carrier,  or  any 
one  for  them,  to    have   any   care  of  the 
goods  after  they  were   landed ;    but  the 
consignee   was   accustomed   to   transport 
the  goods  from  the  wharf  to  his  place  of 
business,  as   was   also   the   custom    with 
other  persons  having  goods  landed  there. 
The  goods  while  on   the  wharf  were  not 
subject  to  any  lien  for  freight  or  charges ; 
it  was  held,  that  a  delivery  on  the  wharf 
was  a  constructive  delivery  to  the  vendee, 
and  that  the  right  of  stoppage  was  gone 
when  the  goods  were  landed.     The  cases 
on  this  point  were  thus  classified  by  Hall, 
J.,  who  delivered  the  opinion  of  the  court : 
"  The  cases  cited  and  relied  upon  by  the 
plaintiff's  counsel,  where  the  transit  was 
held  not  to  have  terminated,  will,  I  think, 
all   be   found   to   fall   within  one  or  the 
other  of   the  following  classes ;  I .  Cases 
in  which  it  has  been  held  that  the  right 
of   stoppage   existed,    Where    the    goods 
were  originally  forwarded  on  board  of  a 
ship  chartered  by  the  vendee.  2.  Where 
the  delivery  of  the  goods  to  the  vendee 
has  been  deemed  incomplete,  by  reason 


of  his  refusal  to  accept  them.  3.  Where 
goods  remained  in  the  custom-house,  sub- 
ject to  a  government  bill  for  duties.  4. 
Where  they  were  still  in  the  hands  of  the 
carrier,  or  wharfinger,  as  his  agent,  sub- 
ject to  the   carrier's  lien  for  freights.  5. 
Where  the  goods,  though  arrived  at  their 
port  of  delivery,  were  still  on  shipboard, 
or  in  the  hands  of  the  ship's  lighterman, 
to  be  conveyed  to  the  wharf    6.  Where 
the  goods   had   performed   part  of  their 
transit,  but  were  in  the  hands  of  a  mid- 
dleman,  to   be    forwariled    on   by   other 
carriers."     Tucker  v.  Humphrey,'  1   Mo. 
&  P.  378,  is  an  important  case.     There 
goods  were  sbippeS  on  board  a  vessel  ad- 
dressed to  the  defendant's  wharf  for  one 
Gilbert.     An  invoice  was  sent  to  Gilbert, 
stating  that  the  goods  were  bought  and 
shipped  for  him,  and  on  his  account  and 
risk ;    and   in   the    ship's   manifest   they 
were  marked  to  be  delivered  "  to  order." 
Before  the  arrival  of  the  vessel,  the  pur- 
chaser  became  bankrupt,   and  after  the 
vessel  reached  the  wharf,  but  before  the 
goods  were  landed,  they  were  claimed  by 
a  person  on  behalf  of  the  consignor,  and 
they  were   delivered  to  him.     In  an  ac- 
tion by  the  assignees  of  the  consignee  to 
recover  the  goods,  /leid,  that  the  consignor 
had  a  right  to  stop  them.     See  other  in- 
stances m  Richardson  v.  Goss,  3  B.  &  P. 
127  ;  Loeschman   o.  AYilliams,   4   Camp. 
181  ;  Mills  V.  Ball,  2  B.  &  P.  457  ;  Eowe 
V  Pickford,  1  J.  B.  Moore,  526 ;  Leeds  v. 
Wright,  3  B.  &  P.  320;  Marshall  v.  Fall, 
9  La.  An.  92. 

(a)  Northey  v.  Field,  2  Esp.  613  ;  Nix 
V.   Olive,    cited   in    Abbott  on  Shipping, 
490;  Mottram   v.    Heyer,   5   Denio,  629 
Cartwright  v.  Wilmerding,  24  N.  Y.  521 
Lewis  V.  Mason,  36  Up.   Can.  Q.  B.  590 
Wiley  V.  Smith,  1  Ont.  Ap.  179. 


^  So  if  the  goods  are  stored  in  a  government  bonded  warehouse,  upon  the  records 
of  which  they  are  transferred  to  the  buyer,  the  right  to  stop  them  is  not  defeated  if, 
by  the  terms  of  the  sale,  the  seller  is  to  forward  them  to  their  destination  on  the 
buver's  order     Mohr  o.  Boston,  &c.  K.  Co.,  106  Mass,  67.  —  K. 
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goods  are  still  in  the  custom-house,  the  right  to  stop  them  is  not 
defeated,  although  the  vendee  has  paid  the -freight,  the  goods 
having  been  not  entered  through  loss  of  the  invoice.  (&)  The 
entry  of  the  goods  without  payment  of  duties  is  not  a  termination 
of  the  transit,  (c) 

They  are  in  transit  until  they  pass  into  the  possession  of  the 
vendee.  But  this  possession  may  be  actual  or  constructive.  The 
doctrine  that  the  goods  must  come  to  the  "  corporal  touch"  of  the 
vendee,  as  was  once  said  by  Lord  Kenyon,  has  long  since  been 
exploded,  (d)  Thus,  suffering  the  goods  to  be  marked  and  resold, 
and  marked  again  by  the  second  purchaser,  has  been  considered 
a  constructive  delivery,  (e)  So  a  delivery  by  the  vendor,  to  the 
vendee,  of  the  key  of  the  vendor's  warehouse,  where  the  goods 
are  stored,  amounts  to  a  delivery.  (/) '  So,  demanding  and  mark- 
ing the  goods  by  the  vendee's  agent  at  the  inn  where  the  goods 
arrived  at  their  destination,  {g) 

If  the  carrier,  by  reason  of  an  arrangement  with  the  consignee, 

or  for  any  cause,  remains  in  possession,  but  holds   the  goods  only 

as  the  agent  of  the  consignee,  and  subject  to  his  order,  this 

604    is  *  the    possession    of    the    consignee,  {h)     Yet,    even    in 


* 


(b)  Donath  v.  Brotanhead,  7  Penn.  St.  But  see  Townley  v.  Crump,  4  A.  &  E.  58, 
301.  contra.      So   if   rent    be   paid.     Hurry  v, 

(c)  Mottram  v.  Heyer,  5  Benio,  629 ;  Mangles,  1  Camp.  4.52,  8o  delivering  to 
s.  c.  1  Denio,  48,3,  is  an  important  ease,  the  vendee  a  bill  of  parcels  with  an  order 
The  defendants  vpere  merchants  in  New  on  the  storekeeper  for  the  delivery  of 
York.  They  ordered  the  plaintiffs  to  the  goods.  HoUingsworth  v.  Xapier,  .'i 
send  them  from  England  a  case  of  hard-  Caiues,  182.  But  qimre,  see  post.  So 
ware.  It  arrived  April  7,  when  the  bill  giving  an  order  by  the  vendor  to  the 
of  lading  was  delivered  to  the  plaintiffs,  keeper  of  a  warehouse,  for  the  delivery 
and  the  freight  paid.  On  the  9th  the  of  the  goods.  Harmau  o.  Anderson,  2 
goods  were  entered  at  the  custom-house.  Camp.  243.  See  alsn  Frazier  i>.  Hilliard, 
and  carried  from  the  ship  to  the  pub-  2  Strob.  L.  309.  Delivery  to  mercantile 
lie  store.  While  there,  and  before  the  house,  merely  for  transmission  to  the 
duties  were  paid,  the  defendants  became  vendee,  by  a  forwarding  house,  does  not 
insolvent,  and  the  plaintiffs  demanded  take  away  the  right  of  stoppage.  Hays 
of  them  the  goods.     They  refused  to  de-  i/.  Mouille,  14  Penn.  St.  48. 

liver  them,  and  afterwards  paid  the   du-  (A)  This   principle   is   well   illustrated 

ties,   and   removed  them  to   their   store,  by  the  case  of  Allan   •:  Gripper,  2  Cr.  & 

It  was  AeW,  that  the  demand   was  not  suf-  J    218;   s.  c.    2   Tyr.    217.      The   goods 

ficient  to  revest  the  title  in  the  plaintiffs,  were   conveyed   by   a   carrier   by    water, 

(d)  Wright  V.  Lawes,  4  Esp.  82 ;  and  depo.sited  in  the  carrier's  warehouse, 
Mottram  v.  Heyer,  1  Denio,  483.  to  be  delivered   theuce  to  the  purchaser 

(e)  Stoveld  u.  Hughes,  14  East,  308.  or    his    customers,    as    they    should    he 
(/)  So  thought  Lord  Kenyon  himself  wanted,  in  pursuance  of  an  agreement  to 

in  Ellis  V.  Hunt,  3  T.  R.  464.  '  this  effect  between  the  carrier  and  the 
(V)  Ellis  U.Hunt,  3  T.  R.  464.  So  if  purchaser.  This  was  the  usual  course  of 
the  vendor  agreed  to  let  the  goods  lie  in  business  between  them.  It  was  held,  that 
his  warehouse  for  a  short  time,  although  the  carrier  became  the  warehouseman  of 
/"ree  (/reH*,  and  to  accommodate  the  veu-  the  purchaser,  upon  the  goods  being  de- 
dee.     Barrett  u.  Goddard,  3  Mason,  107.  posited  there,  and  that  the  vendor's  right 

1  The  giving  a  delivery  order  to  the  buyer,  who  gives  it  to  a  warehouseman,  puts 

an  end  to  the  right  of  stoppage.     Croker  v.  Lawder,  9  Ir.  L.  K.  21  — K. 
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cases  where  an  existing  usage  authorizes  a  carrier  to  retain  the 
goods  m  his  hands  as  security  for  his  whole  claim  against  a 
consignee,  the  consignor  may  still  stop  them  as  in  transitu,  and 
take  them  from  the  carrier,  by  paying  to  him  the  amount  due 
specifacally  for  the  carriage  of  those  goods,  (i)  And  the  master  of 
a  ship  chartered  wholly,  or  even  owned  by  the  consignee,  may 
nevertheless,  be  a  carrier  in  whose  hands  the  consignor  may  stop 
the  goods,  if  the  goods  are  to  be  delivered  finally  to  the  char- 
terer himself;  but  if  they  are  on  board  the  buyer's  ship  to  be  car- 
ried to  some  third  party,  they  are  so  far  delivered  to  the  buyer, 
when  they  go  on  board  his  ship,  as  to  destroy  the  right  of 
stoppage.  (/) 


of  stoppage  was  gone.  And  the  case 
was  likened  to  Foster  r.  Frampton,  6  B. 
&  C.  107  ;  s.  c  9  Dow.  &  II.  108,  where 
the  vendee  desired  the  carrier  for  his 
own  convenience  to  let  the  goods  remain 
in  his  warehouse  until  he  received  further 
directions  ,  and  also  took  home  samples 
of  the  goods ;  but  before  the  bulk  was  re- 
moved, he  l)ecame  insolvent;  held,  that 
the  right  of  stoppage  in  transitu  was  gone. 
Scott  V.  Pettit,  3  B.  &  P.  469,  was  decided 
on  the  same  principle.  Goods  were  sent 
from  Manchester  directed  to  the  pur- 
chasers at  London ;  but  in  pursuance  of 
a  general  order  from  the  buyer  to  the 
seller,  were  sent  to  the  warehouse  of  the 
buyer's  packer,  and  by  the  warehouseman 
were  booked  to  the  buyer's  account,  and 
the  warehouseman  unpacked  them.  The 
transitus  was  held  at  an  end  when  the 
goods  reached  the  warehouse. 

(0  Oppenheimv,  Russell,  3  B.  &  P.42, 
is  a  very  excellent  case  upon  this  subject. 

(J)  Stubbs  !•.  Lund,  7  Mass.  453,  recog- 
nizes this  principle.  There  the  vendors 
resided  in  Liverpool,  England;  the  ven- 
dees in  America.  The  goods  were  deliv- 
ered on  board  the  vendees'  own  ship,  at 
Liverpool,  and  consigned  to  them  or  as- 
signs, for  which  the  master  had  signed 
bills  of  lading.  The  vendors,  hearing  of 
the  insolvency  of  the  vendees  before  the 
vessel  left  Liverpool,  refused  to  let  the  ves- 
sel sail,  claiming  a  right  to  stop  the  goods, 
and  that  they  had  not  reached  their  des- 
tination. The  right  of  stoppage  was  al- 
lowed, mainly,  it  seems,  on  the  ground 
that  the  goods  were,  by  the  bills  of  lading, 
to  be  transported  to  the  vendees,  and  were 
in  transit  until  they  reached  them ;  but  it 
was  thought  that  if  the  goods  had  been 
intended  for  some  foreiijn  market,  and 
never  designed  to  reach  any  possession 
of  the  purchasers,  more  than  they  then 
had  at  the  time  of  their  shipment,  the 
case  would  be  different,  and  the  transit  in 


such  a  case  would  be  considered  as  ended. 
Parsons,  C.  J.,  thus  laid  down  the  law  on 
this  point :    "  In  our  opinion,  the  true  dis- 
tinction is,  whether  any  actual  possession 
of  the  consignee  or  his  assigns,  after  the 
termination  of  the  voyage,  be  or  be  not 
provided  for  in  the  bill.><  of  lading.     When 
such  actual  possession,  after  the  termina- 
tion of  the  voyage,  is  so  provided  for,  then 
the  right  of  stoppage  m  transitu  remains 
after  the  shipment.     Thus,  if  goods  are 
consigned   on    credit,    and    delivered  on 
board  a  ship  chartered  by  the  consignee, 
to  be  imported  by  him,  the  right  of  stop- 
ping in  transitu  continues  after  tlie  ship- 
ment (3  E;jst,  381) ;  but  if  the  goods  are 
not  to  be  imported  by  the  consignee,  bat 
to  be  transported  from  the  place  of  ship- 
ment to   a  foreign  market,  the  right  of 
stopping  in  transitu  ceases  on   the    ship- 
ment, the  transit  being  then  completed  ; 
because  no  other  actual  possession  of  the 
goods  by  the  consignee  is  provided  for  in 
the   bills   of  lading,   which    expre.ss  the 
terms  of   the  shipment."     The  court  in 
this  case  rely  upon  Bohtlingk  v.  Inglis,  3 
East,   381,   where   a   person  in   England 
chartered  a  ship  to  go  to  Russia,  and  bring 
home  goods  from  his  correspondent  there, 
the  goods  to  make  a  complete  cargo.     The 
vessel  proceeded  to  Russia,  and  the  cor- 
respondent shipped  the  goods  ordered  at 
the  risk  of  the  freighter,  and  sent  him  the 
invoice  and  bills  of  lading      The  goods 
were  to  be  conveyed  to  the  freighter  in 
England.      It  was  held,  that  the  delivery 
on  board  the  vessel  was  not  a  final  deliv- 
ery, and  that  the  goods  might  be  stopped 
on  the  way  ;  and  on  the  same  ground  as 
before   stated  that   they   "  were  in  their 
passage  or  transit  from  the  consignor  to 
the    consignee."    The    distinction   alluded 
to  in  the  next  note,  was,  however,  fuUy 
recognized.     See  also  Coxe  v    Harden,  4 
East,  211.     Newhall  v.  Vargas,  13  Me.  93, 
is  also  a  clear  illustration  of  the  rule  of 
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*  605        *  So,  if  by  the  bill  of  lading  the  goods  are  deliverable  to 

the  order  of  the  consignor  or  his  assigns,  the  property 
therein  does  not  pass  to  the  consignee,  so  as  to  defeat  this  right, 
although  they  may  be  delivered  on  board  the  consignee's  own 
vessel,  (k)  or  on  one  chartered  by  him,  {kk)  and  although  the  bill 
of  lading  expressed  that  the  consignee  was  to  pay  no  freight,  the 
goods  "  being  owner's  property. "(/)     But  it  might  be  otherwise 

if  it  appeared  by  the  bill  of  lading  that  the  goods  were  put 

*  606    on  board  to  be  carried  for  and  on  *  account  and  risk  of  the 

consignee,  (m)  So  if  the  goods  are  intended  for  a  market 
foreign  to  the  residence  of  the  consignee,  and  never  designed  to 
come  into  the  actual  possession  of  the  charterer,  then  it  would 
seem  that  a  delivery  on  board  of  the  vessel,  whether  owned  or 
hired  by  the  purchaser  or  not,  has  been  held  iinal,  and  the  right 
of  stoppage  I'/i  transitu  gone.{n)^ 


the  text.  The  purchaser  lived  in  Amer- 
ica ;  tlie  cniisignur,  in  Hav;uia.  The  for- 
mer sent  kis  uion  vessel  to  Havana  for  a 
cargo  of  jniilasscs,  which  was  shipped  on 
hoard  the  vrssel,  consigned  to  the  vendee, 
and  to  be  delivered  to  liim  at  his  port  of 
residence ;  it  was  hrhl,  that  the  vendor 
had  the  right  to  stop  the  goods  at  any 
time  l)efore  they  came  into  the  actual  pos- 
session of  the  \e)jdee.  and  the  case  of 
tStubbs  V.  Lund  was  fully  approved.  See 
also  Tliompson  v.  Trail,  2  0.  &  P.  33-t ; 
Bucl;ley  r.  Eurniss,  15  Wend.  137  ;  s.  c.  17 
Wend.  504.  'i'he  case  of  Bolin  v.  Huff- 
Eagle,  1  Rawle,  1,  seems  in  direct  conflict 
with  these  autliorities,  and  we  think  can- 
not be  supported.  Bat  see  the  opinion 
of  Parke,  B.,  in  Van  Casteel  v.  Boolier,  2 
Kxch.  708.  The  case  of  Turner  v.  The 
Trustees  of  Liverpool  Docks,  in  the  Ex- 
chequer Chamber,  6  E.  L.  &  ID.  507 ;  s,  c. 
6  Exch.  543,  is  an  important  case  on  this 
point.  There  A.  &  Co.,  residing  in  Charles- 
ton, America,  consigned  cotton  to  B.  &  Co., 
living  at  Liverpool,  and  delivered  it  on 
B.  &  Cos  own  \es..el  at  Charleston, 
taking  a  bill  of  lading  to  deliver  to  their 
order  or  their  assigiis,  they  paying  no 
freight,  "ln-ivij  oimrr's  propertij."  The 
consignors  iiidorsid  the  bill  to  the  "  Bauk 
of  Xjverpool  or  order."  The  consignees 
became  bankrupt  before  the  cotton  arrived 
at  Liverpoid.  The  consignors,  on  its  ar- 
rival, claimed  to  stop  the  cargo  in  transitu. 
The  assigiiei.-s  in  bankruptcy  claimed  the 
cotton,  as  having  been  so  completely  de- 
livered as  to  vest  in  the  bankrupts  as  soon 


as  it  was  put  on  board  their  own  vessel  at 
Charleston,  specially  ajipoiuteil  iiythemto 
bring  home  such  cargo.  Pattesnn,  J., 
saitl :  "  There  is  no  doubt  that  the  delivery 
of  goods  on  board  tlie  purchaser's  own 
ship  is  a  delivery  to  him,  unless  the  ven- 
dor protects  himself  by  special  terms  re- 
straining the  effect  of  such  delivery.  In 
the  present  case,  the  vendors,  by  the 
terms  of  the  biU  of  lading,  made  the  cot- 
ton deliverable  at  Liverpool  to  their  order 
or  assigns,  and  therefore  there  ivas  not  a 
delivery  of  the  cotton  to  the  purchasers  as 
owners,  although  there  was  a  delivery  on 
board  their  ship.  The  vendors  still  re- 
served to  tliemselves,  at  the  time  of  the 
delivery  to  the  captain,  a  jus  disponendi 
of  the  goods,  which  he  by  signing  the  bill 
acknowledged."  See  also  EUersliaw  i\ 
Magniac,  6  Exch.  570,  n. ;  Yau  Casteel  w. 
Booker,  2  Exch.  691  ;  Wait  r.  Baker,  id. 
1 ;  Jlitchel  c.  Ede,  1 1  A.  &  E.  888  ;  Jen- 
kyns  !'.  Brown,  14  Q.  B.  496 ;  Key  v. 
Cotesworth,  14  E.  L.  &  E.  435;  s  c.  7 
Exch.  595  ;  Aguirre  i'.  Parmelee,  22  Conn. 
473;  Brindley  r.  Cilwvn  Slate  Co,  55 
L.  J.  Q.  B.  67  :  Ex  parti'  Rosivear  Co.,  11 
Ch.  D.  560.     See  note  (n),  post. 

H)  Wait  r.  Baker,  2  Exch.  1. 

{k/,-)  Berndtson  v.  Strang,  Law  Rep.  4 
Eq.  481. 

(/)  Turner  v.  Trustees  of  Liverpool 
Docks,  6  E.  L  &  E.  507  ;  s.  u.  6  Exch.  543. 

(ill)  Van  Casteel  v.  Booker,  2  Exeh. 
691  ;  Wilmshurst  .,•.  Bowker,  7  Man.  & 
G.  882;  Jenkyns   v.  Brown,  U  Q.  B.  496. 

(h)  This  distinction  is  fully  supported 


1  In  Bethell  w.  Clark,  19  Q.  B.  t).  553 ;  20  Q.  B.  D.  615,  goods  were  purchased  by 
merchants  m  London  of  manufacturers  in  Wolverhampton,  and  directions  were  given 
to  send  them  by  rail  to  a  ship  then  loading  at  London  consigned  to  Melbourne,  and  this 
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As  the  goods  may  pass  constructively  into  the  possession  of  the 
consignee,  so  they  may  be  transferred  by  him  before  they  reach 
him,  in  such  a  way  as  to  destroy  the  consignor's  right  of  stoppage 
in  transitu.  This  may  be  done  by  an  indorsement  and  delivery 
of  the  bill  of  lading.  This  instrument  is  now  (as  we  had  occa- 
sion to  say  in  an  earlier  part  of  this  work)  (o)  by  the  custom 
of  merchants,  which  is  adopted  by  the  courts  and  made  a  rule 
of  law,  regarded  as  negotiable;  or,  more  accurately  speaking, 
as  quasi  negotiable,  its  indorsement  and  delivery  operating  as 
a   symbolic   delivery   of   the   goods    mentioned   in   it.  (p)     And 


by  Fowler  v.  Kymer,  cited  in  3  East,  396, 
and  recoguized  in  Stubbs  v.  Lund,  7  Mass. 
457  ;  Newliall  v.  Vargas,  13  Me.  93;  and 
Eowley  v.  Bigelow,  12  Pick.  308,  supports 
the  same  view.  Tlie  court  there  said : 
"  We  think  it  very  clear  that  a  delivery 
of  the  corn  on  board  of  a  vessel  appointed 
by  the  vendee  to  receive  it,  not  for  the  pur- 
pose of  transportation  to  him,  or  to  a 
place  appointed  by  him,  to  be  delivered 
there  for  his  use,  but  to  be  shipped  by 
such  vessel,  in  his  name,  from  his  own 
place  of  residence  and  business,  to  a  third 
person,  was  a  termination  of  the  transit, 
and  the  right  of  the  vendor  to  stop  in 
transitu  was  at  an  end."  In  Valpy  v.  Gib- 
son, 4  C.  B.  837,  it  was  held,  that  if  goods 
are  sold  to  be  shipped  to  some  ultimate 
destination,  of  \\hich  the  vendor  had 
knowledge,  but  were  first  to  go  into  the 
hands  of  an  agent  of  the  purchaser,  and 
there  await  the  purchaser's  orders,  the 
right  of  stoppage  in  transita  was  deter- 
mined on  delivery  to  such  agent.  See 
also  the  still  later  case  of  Cowas-jee  v. 
Thompson,  5  Jloore.  P.  C.  165.  There 
goods  contracted  to  be  sold  and  delivered 
"free  on  board,"  to  be  paid  for  by  cash 
or  bills,  at  the  option  of  the  purchasers, 
were  delivered  on  board,  and  receipts 
taken  from  the  mate  by  the  lighterman 
employed  by  the  sellers,  who  handed  the 
same  over  to  them.  The  sellers  apprised 
the  purchasers  of  the  delivery,  who  elect- 
ed to  pay  for  the  goods  by  a  bill,  which 
the  sellers  having  drawn,  was  duly  ac- 
cepted by  the  purchasers.  The  sellers 
retained  the  mate's  receipts  for  the  goods, 
but  the  master  signed  the  bill  of  lading 
in  the  purchaser.s^  names,  who,  while  the 
bill  they  accepted  was  ruiming,  became 
insolvent.  In  such  circumstances,  held 
by  the  Judicial  Committee  of  the  Privy 
Council  (reversing  the  verdict  and  judg- 
ment of  the  Supreme  Court  at  Bombay), 


that  trover  would  not  lie  for  the  goods, 
for  that  on  their  delivery  on  board  the 
vessel  they  were  no  longer  in  transitu,  so 
as  to  be  stopped  by  the  sellers  ;  and  that 
the  retention  of  the  receipts  by  the  sel- 
lers was  immaterial,  as,  after  their  elec- 
tion to  be  paid  by  a  bill,  the  receipts  of 
the  mate  were  not  essential  to  the  trans- 
action between  the  seller  and  purchaser. 
See  also  Schotsmans  u.  Lancashire  R.  R. 
Co.,  L.  R.  2  Ch.  332. 

(o)  See  ante,  p.  *289,  and  post,  vol.  ii., 
p.  *291,  *292. 

(;))  Small  v.  Moates,  9  Bing.  574 ; 
Dixon  u.  Yates,  5  B.  &  Ad,  313;  Jen- 
kyns  V.  Usborne,  7  Man.  &  G.  678.  The 
ease  of  Thompson  !'.  Dominy,  14  M.  & 
W.  403,  sho\vs  that  the  mere  indorsement 
of  a  bill  of  lading  does  not  authorize  the 
indorsee  to  bring  a  suit  in  his  own  name 
against  the  signers  for  their  failure  to  de- 
liver the  goods  according  to  its  terms.  See 
also  Stolleuwerck  w.  Thacher,  115  Mass. 
224,  226,  2i>7  ;  Buffalo  Bank  v.  Fiske,  71 
N.Y.  353  ;  Farmers'  Bank  v.  Erie  R.  R.  Co,, 
72  N.  Y.  i88 ;  it  would  not  be  correct,  there- 
fore, to  consider  snc'h  bills  negotiable,  ex- 
actly, although  they  have  sometimes  been 
so  called  (see  Berkley  v.  Watling,  7  A.  & 
E.  29 ;  Bell  v.  Moss,  5  Whart.  189,  205), 
but  rather  that  an  indorsement  of  such 
bill  would  ankount  tu  a  symbolical  delivery. 
And  if  there  were  also  a  bond  fide  sale 
accompanying  the  transfer,  the  right  of 
the  vendor  to  stop  in  transitu  is  gone. 
Newsom  v.  Thornton,  6  East,  41,  shows 
this.  There  Lord  EUenhorough,  C.  J., 
said  :  "  A  bill  of  lading  indeed  shall  pass 
the  property  upon  a  bona  fide  indorsement 
and  delivery,  where  it  is  intended  so  to 
operate,  in  the  same  manner  as  a  direct 
delivery  of  the  goods  themselves  would 
do,  if  so  intended.  But  it  cannot  operate 
furtlicr."  Z(;«/eH«,  J.,  added:  "  In  Lick- 
barrow  V.  Mason,  some  of  the  judges  did 


was  done.  It  was  held  that  the  transit  was  not  at  an  end  till  the  ship  reached  Mel- 
bourne, and  that  the  vendors  had  till  then  a  right  to  stop  in  transitu.  To  the  same 
effect  is  Lyons  v.  Hoffuung,  15  App.  Cas.  391. 
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*  607  such  transfer,  if  it  is  in  good  faith  and  for  a  *  valuable 
consideration,  passes  the  property  to  the  second  vendee, 
who  holds  it  free  from  the  right  of  the  original  vendor  to  stop 
the  goods  m  transitu,  (g)  ^  But  a  second  vendee,  to  whom  the 
bill  of  lading  is  not  transferred,  or  not  so  transferred  as  to  carry 
good    title,    and    who    neglects    to    take    actual    or    constructive 


indeed  liken  a  bill  of  lading  to  a  biU  of 
exchansfi,  and  considered  that  tlie  indorse- 
ment of  the  one  did  convey  the  property 
in  the  goods  in  the  same  manner  as 
the  mdorsement  of  the  other  conveyed  the 
sum  for  which  it  was  drawn.  But  in  the 
Exchequer  Chamber  there  was  much  argu- 
ment to  show  that,  in  itself,  the  indorse- 
ment of  a  bill  of  lading  was  no  Iransfer  of 
the  properti/,  though  it  might  operate,  as 
other  instruments,  as  evidence  of  the 
transfer."  See  Dows  ...  Cobb,  12  Barb. 
.310. 

{(/)  The  leading  case  on  this  subject  is 
Liclcbarrow  v.  Masnn,  first  decided  in  the 
King's  Bench,  1787,  and  reported  in  2  T. 
R  6.3,  and  from  thence  carried  to  the  Ex- 
chequer Chamber,  where,  in  1790,  the  deci- 
sion below  was  reversed  ;  reported  in  1  H. 
Bl.  357  The  record  was  thence  removed 
into  the  House  of  Lords  where  the  judg- 
ment of  the  Excliequer  Cliainber  was  itself 
reversed,  and  a  centre  de  novo  awarded  in 
June,  1793.  /j«//'r's  able  opinion  before 
the  House  of  Lords  is  reported  in  6  East, 
21,  n  The  cause  was  again  tried  before 
the  King's  Bench,  in  1794,  at  the  head  of 
which  Lord  Kenijon  had  in  the  mean  time 
been  placed,  and  decided  in  the  same 
manner  as  in  1787,  when  the  case  was 
first  before  them.  If  a  writ  of  error  was 
again  brought,  it  was  jirobably  abandoned, 
as  no  further  report  of  the  case  appears. 
A  clear  and  succinct  liistory  of  the  hxw  on 
this  point  is  given  in  Abbott  on  Sliipping, 
471,  The  case  of  Lickbarrow  i>.  Mas'ni  is 
to  be  understood  as  deciding  only,  that  if 
there  has  been  an  actual  and  bona  fide 
sale  of  goods  by  the  consignee,  the  con- 


signor cannot  stop  them,  if  the  purchaser 
of  the  consignee  lias  also  taken  an  assign- 
ment to  himself  of  the  original  bill  of 
lading  from  the  consignor  to  the  con- 
signee. The  mere  assignment  of  a  bill  of 
lading,  not  based  on  an  actual  sale  of  the 
goods,  it  is  believed,  would  nut  destroy 
the  vendor's  right.  The  delivery  of  a  bill 
of  lading  merely,  the  .=iame  being  in  the 
hands  of  the  original  consignee,  unin- 
dorsed, will  not,  of  course,  interfere  with 
the  vendor's  right  of  stoppage.  Tucker 
V  Humphrey,  4  Bing.  .^16  ;  s.  c.  1  Mo.  & 
P.  394,  Parke,  ,1,  And  a  fortiori,  the  de- 
livery to  the  vendee  of  a  mere  shipping 
note  of  the  goods,  or  a  delivery  order  for 
them  instead  of  a  bill  of  lading.  Jenkyns 
V.  Usborne,  7  Man.  &  G.  678 ;  Akermanu. 
Humphrey,  1  C,  &  P.  53 ;  McEwan  v. 
Smith,  13  Jur.  265,  2  House  of  L.  Cas. 
309  ;  Towuley  v.  Crump,  4  A.  &  E.  58. 
See,  however,  HoUingsworth  (..  Napier,  3 
Caines,  182.  In  Walter  v.  lioss,  2  Wash. 
C.  C.  283,  is  an  excellent  summary  of  the 
law  on  this  point.  It  is  there  lield,  that 
the  indorsement  and  delivery  of  a  hill  of 
lading,  or  the  delivery  without  indorse- 
ment, if  by  the  terms  of  the  bill  the  prop- 
erty is  to  be  delivered  to  a.  particular 
person,  amounts  to  a  transfer  of  the  prop- 
erty, but  not  to  defeat  the  vendor's  right 
of  stoppage  before  the  goods  came  ac- 
tually into  the  possession  of  the  vendee. 
But  goods  at  sea  may  be  sold,  and  if  the 
bill  of  lading  is  indorsed,  the  right  to  stop 
in  transitu  is  gone.  See  also  Ryberg  v. 
Snell,  id.  403,  and  Garney  c.  Behrend,  25 
E.  L.  &  E.  128;  s.  C.  3  E!  &  B.  622. 


1  A  seller's  right  of  stoppage  is  put  an  end  to  by  a  transfer  of  the  bill  of  lading  by 
the  buyer  to  a  third  person  who  liomi  fide  gives  value  for  it,  Audenreid  v.  KandaU,  3 
Clifford,  99 ;  Kemp  v.  Canavan,  15  Ir.  C.  L.  21 6  ;  Loeb  v  Peters,  63  Ala,  248  ;  Newhall 
c.  Central,  &c,  R.  R.,  51  Cal.  345  But  not  by  the  sale  of  the  goods  without  delivery 
of  possessiiin  or  assignment  of  the  bill  of  lading  <  Icean  S.  S,"Co.  v  Ehrlich,  88  Ga. 
502.  In  Leask  v  Scott,  2  (i,  B.  D,  376,  it  w.is  held  that  a  transfer  of  a  bill  of  lading 
for  value  to  a  bona  fide  transferee  defeats  the  stoppage  in  transitu  of  an  unpaid  vendor, 
although  the  consideration  of  the  transfer  was  past  and  not  given  at  the  time  of  the 
transfer.  Contra,  Rodger  r.  Comptoir  d'Escompte,  L.  R.  2  P.  C.  393.  See  also  Lee 
I).  Kimball,  45  Me,  172;  Loch  i..  Peters,  63  Ala.  248;  Clementsou  v.  Grand  Trunk  Ry., 
42  Up.  ( 'an,  Q.  B.  273,  But  it  the  original  sale  was  procured  bv  fraud  of  the  buyer,  the 
seller  mav  exercise  the  right  of  stoppage  against  a  bona  fide  piirchaser  and  assignee  of 
the  bill  of  lading  Dows  v  Perrin,  16  N.  Y  325  ;  Decan  v  Shipj.er,  35  Pa  2:3'9.  See 
also  Pollard  v.  \  iuton,  105  U  S.  7  ,  Bergemau  v.  Indianapolis,  &c.  llv.  Co  ,  104  Mo  77. 
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*  possession,  is  in  no  better  position  than  the  first  vendee  *  608 
under  whom  he  claims ;  and  the  goods  may  be  taken  from 
him  by  the  first  vendor,  on  the  insolvency  of  the  first -vendee. 
And  if  the  bill  of  lading  be  so  transferred  and  indorsed  by  way  of 
pledge  to  secure  the  consignee's  debt,  the  consignor  does  not  lose 
entirely  his  right  to  stop  the  goods  in  transitu,  but  holds  it  sub- 
ject to  the  rights  of  the  pledgee.  That  is,  he  may  enforce  his 
claim  to  hold  the  surplus  of  the  value  of  the  goods,  after  the 
pledgee's  claim  is  satisfied;  and  he  holds  this  surplus  to  secure 
the  debt  of  the  consignee  to  him.(r)  But  the  pledgee's  claim, 
which  the  consignor  i^  thus  bound  to  recognize,  would  not  be  for 
a  general  balance  of  account,  but  only  for  the  specific  advances 
made  upon  the  security  of  that  particular  bill  of  lading.  And 
therefore,  by  paying  or  tendering  that  amount,  the  consignor 
acquires  the  right  of  retaking  all  the  goods,  (s)  And  if  the 
pledgor  had  pledged  some  of  his  own  goods,  together  with  those 
of  the  consignor,  the  latter  would  have  a  right  to  insist  upon  the 
appropriation  of  all  the  pledgor's  own  goods  towards  the  claim  of 
the  pledgee,  before  any  of  the  goods  contained  in  the  bill  of 
lading,  (t)  i 

It  is  said  that  the  exercise  of  this  right  is  an  act  so  far  adverse 
to  the  vendee,  that  if  the  goods  be  stopped  by  virtue  of  an  agree- 
ment between  the  buyer  and  seller,  it  is  no  longer  a  stoppage  in 
transitu,  but  either  a  cancelling  of  the  sale  by  mutual  con- 
sent, or  a  reconveyance  by  the  buyer,  (u)    And  it  *  then  be-  *  609 

(r)  /n  re  Westzinthus,  5  B.  &  Ad.  817 ;  the  carrier  to  deliver  them  to  the  con- 
Kemp  V.  Falk,  7  App,  Cas.  573  ;  Chandler  signor.  If  the  consignor,  therefore,  with- 
V.  Fulton,  10  Tex.  2.  out  regard  to  any  such  rescission  of  the 
(s)  Spalding  v.  Ruding,  6  Beav.  376.  sale  by  the  consignee,  duly  exercise  his 
((j  /«  re  Westzinthus,  5  B.  &Ad.  817.  right,  no  previous  attachment  by  the 
(")  This  question  was  raised  in  Ash  v.  creditors  of  the  consignee,  made  during 
Putnam,  1  Hill  (N.  Y.),  302.  So  in  Nay-  their  transit,  can  be  set  up  to  defeat  it. 
lor  V.  Dennie,  8  Pick.  198,  the  same  ques-  The  consignor  may  rely  upon  his  original 
tion  was  examined.  It  was  there  said,  property  in  the  goods,  and  not  upon  any 
that  although  the  right  of  stoppage  m  transfer  or  reconveyance  by  the  vendee. — 
transitu  is  adverse  to  the  consignee,  that  It  is  perfectly  well  settled  that  the  mere 
means  only  that  it  cannot  be  exercised  sale  of  the  goods  by  the  vendee  during 
under  a  title  derived  from  the  consignee ;  their  transit,  unaccompanied  with  any  in- 
not  that  it  must  be  exercised  in  hostiUty  to  dorsement  or  delivery  of  a  bill  of  lading, 
him.  And  this  right  of  stoppage  is  not  &c.,  will  not  defeat  the  consignor's  right 
defeated,  merely  Ijecause  the  consignee  of  stoppage.  Craven  v.  Kyder,  6  Taunt, 
gives  the  consignor  a  writing  declaring  433;  Whitehouse  o.  Frost,  12  East,  614; 
that  he  revokes  the  order  for  the  goods,  Stoveld  v,  Hughes,  14  East,  308 ;  Miles  v. 
and  will  not  receive   them,  and  requests  Gorton,  2  Or.  &  M.  504 ;  Dixon  v.  Yates, 

^  Attachment  or  execution  by  creditors  of  the  vendee  while  the  goods  are  in  transit 
does  not  determine  the  vendor's  right  to  stop  them.  Blackman  v.  Pierce,  23  Cal.  508 ; 
Rucker  v.  Donovan,  13  Kan  251  :  Wood  v.  Yeatman,  15  B.  Mon.  270;  Durgy  Cement, 
&c.  Co.  V.  O'Brieu,  123  Mass.  12,  14;  Farrell  v.  Richmond,  &c.  R.  R.  Co.,  102  N.  C. 
390;  Mississippi  Mills  v.  Union,  &c.  Bank,  9  Lea,  314 ;  Harris  ..  Tenney,  20  South- 
western Rep.  82  (Tex.)  ;  Sherman  v  Rugee,  55  Wis.  346. 
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comes  in  some  cases  a  question  of  considerable  difficulty  whether 
the  buyer  can  dispossess  himself  of  the  goods,  or  of  his  right 
to  them,  for  the  benefit  of  the  seller,  or  must  hold  them  as  a 
part  of  the  funds  to  which  his  creditors  generally  may  look.  («) 
The  principle  which  must  decide  suchii  question  would  seem  to 
be  this  :  if  the  sale  is  so  far  complete  that  the  property  in  the 
goods  has  passed  to  the  buyer,  and  the  selfer  has  become  his 
creditor  for  the  price,  the  buyer  can  have  no  more  right  to  give 
to  the  seller  security  or  satisfaction  or  other  benefit  from  those 
goods  than  from  any,  others  which  he  may  possess.  But  so  long 
as  the  transaction  is  incomplete,  the  buyer  may  warn  the  seller 
of  the  danger  of  going  on  with  it,  and  may  aid  him  in  the  use  of 
all  legal  means  to  airest  the  transaction  where  it  stands,  and  so 
save  to  him  his  property,  (w) 


5  B.  &  Ad.  339;  Stanton  i:  Eager,  16 
Pick.  467  --t  fortiori,  a.i  attachment,  or 
seizure,  on  execution,  hy  the  creditors  of 
the  vendee  will  not.  They  can  talie  no 
more  rigiits  than  the  vendee  himscdf  had. 
Smith  V.  Goss,  1  Camp.  282 ;  Bncljley  v. 
Furnisa,  15  Wend.  137  ;  Nayloi  r.  Dennie, 
8  Pick.  1 98. 

(i>)  See  Heinecke  v.  Earle,  20  Law 
Rep.  702. 

(w)  In  Smith  v.  Field,  5  T.  E.  402,  it 
was  said  that  a  contract  r>f  sale  miglit  be 
rescinded  by  the  consent  of  vendor  and 
vendee,  before  the  rights  of  others  were 
concerned.  But  i\  here  the  vendee  wished 
to  return  the  goods,  and  the  vendor  in- 
stituted an  attachment  to  attach  them  in 
the  hands  of  the  packer  as  the  property  of 
the  vendee,  it  was  considered  as  an  election 
by  the  former  not  to  rescind  the  contract ; 
and  the  vendee  afterwards  having  become 
bankrupt,  the  vendor  was  not  allowed  to 
recover  the  goods  in  trover  against  the 
packer.  In  Salte  v.  Field,  id.  211,  goods 
were  bought  by  the  veiidt-e'.'s  agent,  and 
lodged  in  the  hands  of  the  vendee's 
packer.  While  there,  they  were  attached 
as  the  property  of  the  vendee  liy  some  of 
his   creditors.      The  vendee   h.ad  in  fact 
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countermanded  the  purchase  by  letter  to 
his  agent,  urittfn  before  the  delivery  of 
the  goods  to  the  packer,  though  not  re- 
ceived until  afterwards.  Held,  the  vendor 
assenting  to  take  back  the  goods,  that  the 
property  revested  in  him,  and  the  attach- 
ment was  avoided.  See  Atkin  v.  Barwick, 
1  Stra.  165 ;  Harman  i .  Fisher,  1  Cowp. 
125 ;  Alderson  r.  Temple,  4  Burr.  2239. 
The  consent  of  the  vendor  to  retake  the 
goods  is,  however,  essential,  where  the 
sale  has  been  completed  )>\  actual  deliv- 
ery. Salte  V.  Field,  5  T."  R.  211.  See 
EJchardson  v.  Goss,  3  B.  &  P.  119;  Bar- 
tram  V.  Farebrotiier,  1  )an,  &  L.  42.  Such 
consent  may  be  inferred  by  the  jury,  if 
the  vendor  use  and  offer  the  property 
again  for  sale,  although  when  he  received 
it  liack,  he  said  he  would  keep  it  "with- 
out prejudice."  Long  r.  Preston,  2  Mo.  & 
P.  262.  In  Quiney  ?■.  Tilton,  5  Greenl. 
(Bennett's ,.ed.)  277,  it  is  said,  that  where 
parties  agree  to  rescind  a  sale,  the  same 
formalities  of  delivery,  &c.,  are  necessary 
to  revest  the  property  in  the  original  ven- 
dor, which  were  necessary  to  pass  it  from 
him  to  the  vendee.  See  also  Lanfear  w. 
Sumner,  17  Mass.  110;  Miller  v.  Smith,  1 
Mason,  437. 
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